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UNITED  STATES  CIRCUIT  COURTS  OF  APPEALS 
AND  THE  DISTRICT  COURTS 


FIRST  CIRCUIT 

Hon.  OLTTm  WKNDBLL  HOLIfSS.  Ctrodt  JwtSet WwblBgton.  D.  0. 

Hon.  WILXJAM  Ll  PUTNAM.  Circuit  Jadct Portland.    M*. 

Hon.  FRBDERIC   DODQB.   Clrcntt   Judct DoctoB.    Mam. 

Hon.  OKO.  H.  BINOHAM.  Circuit  Judft Ooncor^.  N.  H. 

Hon.  CLARENCB  HALB.  District  Judft.  Mmlno Portland.  Mo. 

Hon.  JA8.  M.  MORTON.  Jr..  DIatrlet  Judc*.  MasMMbuMtts Boston.  Maaa. 

Hon.  BDOAB  ALDRICH.  DUtrlct  Judfa.  Naw  Hampahlra UtUaton.  N.  H. 

Hon.  ARTHUR  U  BROWN.  DUtrlct  Jttd«a.  Rboda  Uland Prorldanoa.  R.  I. 

SECOND  CIRCUIT 

Hon.  LOUIS  D.  BRANDBIS.  Circuit  JnaUca Waahlncton.  D.  C. 

Hon.  ALPRBD  C  COXB.  Circuit  Judta Naw  York.  N.  T. 

Hon.  HBNRY  O.  WARD,  Circuit  Jud«a Naw  York,  N.  T. 

Hon.  HBNRT  WADB  ROGERS.  Orcult  Judga Naw    Havan.    Conn. 

Hon.  CHARLAS  M.  HOUGH.  Circuit  Judca Naw  York,  N.  Y. 

Hon.  BDWIN  S.  THOMAS.  DIatrlct  Judga.  Connactlcut Naw  Haran.  Conn. 

Hon.  THOMAS  I.  CHATFIBLD.  DlstHct  Judfa.  B.  D.  Naw  York Brooklm.  N.  Y. 

Hon.  TAN  VBCHTBN  VBEDBR.  District  Judga.  B.  D.  Naw  York Brooklyn.  N.  Y. 

Hon.  GEORGE  W.  RAY.  District  Judga,  N.  D.  Naw  York Norwich.  N.  Y. 

Hon.  LEARNED  HAND.  District  Judfa.  S.  D.  Naw  York Naw  York.  N.  Y. 

Hon.  JULIUS  M.  MAYER,  District  Judca.  S.  D.  Naw  York  Naw  York,  N.  Y. 

Hon.  AUGUSTUS  N.  HAND.  District  Judge.  S.   D.   Naw  York Naw  York,   N.  Y. 

Hon.  MARTIN  T.  MANTON.  DIatrict  Judga.  8.  D.  Naw  York Naw  York,  N.  Y. 

Hon.  JOHN  R.  HAZBU  Dlatriot  Judfa.  W.  D.  Naw  York Buffalo.  N.  Y. 

HA&LAND  B.  HOWE.  DIatrict  Judga,   Varmont St   Joknsbury.   Vt 

THIRD  CIRCUIT 

MAHLON  PITNEY.  Circuit  Justlca Washlngtoo.  D.  0. 

Hon.  JOSEPH  BUFFINGTON.  Circuit  Judge Pittsburg.  Pa. 

Hon.  JOHN   B.   McPHBRSON.  Circuit  Judge Philadelphia.    Pa. 

Hon.  VICTOR  B.  WOOLLRY.  Circuit  Judge Wilmington,    Del. 

Hon.  EDWARD  G.  BRADFORD.  District  Judge,  Delaware Wilmington.  Del. 

Hon.  JOHN  RELLSTAB.  District  Judge,  New  Jersey Trenton.  N.  J. 

Hon.  TH08.  G.  HAIGHT.  District  Judge.  New  Jersey Jersey  City.  N.  J. 

Hon.  J-  WARREN  DAVIS.  District  Judge.  .New  Jersey  Trenton.  N.  J. 

Hon.  J.  WHITAKER  THOMPSON.  District  Judge.  E.  D.  PennsylTanla... Philadelphia.  Pa. 

Hon.  OLIVER  B.  DICKINSON.  DIatrict  Judge.  B.  D.  Pennsylvania Philadelphia.  Pa. 

Hon.  CHAS.  B.  WITMER.  District  Judge.  M.   D.   Pennsylranla Sunbury.   Pa. 

Hon.  CHARLES  P.  ORR.  District  Judge.  W.  D.  PennsyWanla PltUburg.  Pa. 

Hon.  W.  H.  SEWARD  THOMSON.  District  Judge.  W.  D.  PannaylTanU PltUburg.  Pa. 
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FOURTH  CIRCUIT 

Hon.  EDWARD  D.  WHITE.  Circuit  Justice WMbinston.   D.   0. 

Hon.  JETER  C.  PRITCHARD,   Circuit  Judge Ashevllle.    N.    C. 

Hon.  MARTIN  A.  KNAPP.  Circuit  Judge Waihlngton,   D.  C. 

Hon.  CHAS.  A.  WOODS.  Circuit  Judge Marlon,    8.   C. 

Hon.  JOHN  C.  ROSE.  District  Judge.  ManrUnd BalUmore.   Md. 

Hon.  HENRT  O.  CONNOR.  District  Judge.  B.  D.  North  Carolina Wilson,  N.  C 

Hon.  JAMBS  E.  BOTD,  District  Judge.  W.  D.  North  Carolina Greensboro,  N.  C. 

Hon.  HENRT  A.  MIDDLETON  SMITH,  District  Judge,  B.  D.  8.  0 Charieston,  S.  C. 

Hon.  JOSEPH  T.  JOHNSON.  District  Judge.  W.  D.  8.  C Greenville,  8.  C. 

Hon.  EDMUND  WADDILJ^  Jr.,  District  Judge,  B.  D.  Virginia Richmond.  Va. 

Hon.  HENRY  CLAY  McDOWELL,  District  Judge.  W.  D.  Virginia Lynchburg.  Va. 

Hon.  ALSTON  G.  DAYTON,  District  Judge.  N.  D.  West  Virginia PhiUppl.  W.  Va. 

Hon.  BENJAMIN  F.  KELLER,  District  Judge.  8.  D.  West  VlrginU.... Charleston,  W.  Va. 


FIFTH  CIRCUIT 


Hon.  JAMBS  CLARK  McRBYNOLDS,  Circuit  Justlot  Washington.  D.   a 

Hon.  DON  A.   PARDEE,  Circuit  Judge AtlanU,    Ga. 

Hon.  A.  P.   McCORMICK.  Circuit  Judge* Waco.    Tex. 

Hon.  RICHARD  W.  WALKER,  Circuit  Judge HuntsrlUe,  Ala. 

Hon.  HENRY  D.  CLAYTON,  District  Judge.  N.  and  M.  D.  Alabama.... Montgomery,  Ala. 

Hon.  WM.  I.  GRUBB,  District  Judge,  N.  D.  Alabama Birmingham.  Ala. 

Hon.  HARRY  T.  TOULMIN,  District  Judge,   8.   D.  Alabama' Mobile.  Ala. 

Hon.  WM.  B.  SHEPPARD.  District  Judge.   N.   D.   Florida Pensacola.  Fla. 

Hon.  RHYDON  M.  CALL,  District  Judge.  8.  D.  Florida Jacksonville,  Fla. 

Hon.  WILUAM  T.  NEWMAN.  DUtriot  Judge,   N.    D.   GeorgU AtlanU.   Ga. 

Hon.  EMORY  SPBBR,  District  Judge,  8.  D.  Georgia Macon.  Ga. 

Hon.  WM.  WALLACE  LAMBDIN.  District  Judge,  S.  D.  Georgia* Savannah,  Ga. 

Hon.  RUFUS  B.  FOSTER.  District  Judge,  B.  D.  Louisiana New  Orleans,  La. 

Hon.  HENRY  C.  NILES,  District  Judge.  N.  and  8.  D.  Mississippi Kosciusko,  Miss. 

Hon.  GORDON  RUSSELL,  District  Judge,    E.    D.   Texas Sherman,    Tex. 

Hon.  EDWARD  R.  MEEK.  District  Judge,  N.  D.  Texas DaUas.  Tex. 

Hon.  WALLBR  T.  BURNS,  District  Judge,  8.   D.  Texas Houston,  Tex. 

Hon.  THOMAS  8.  MAXBY,  Disirict  Judge.  W.  D.  Texa«« Austin.  Tex. 

Hon.  DUVAL  WBffT,  District  Judge,  W.  D.  Texas* San  Antonio.  Tex. 


SIXTH  CIRCUIT 


Hon.  WILLIAM  R.  DAY.  Circuit  Justice Washington.   D.   a 

Hon.  JOHN  W.  WARRINGTON,  Circuit  Judge CinclnnaU.  Ohio. 

Hon.  LOYAL  E.  KNAPPBN.  Circuit  Judge Grand  Rapids,   Mich. 

Hon.  ARTHUR  C.  DBNI80N,  Circuit  Judge..... Grand  Rapids,  Mloh. 

Hon.  ANDREW  M.  J.  COCHRAN,  District  Judge,  E.  D.  Kentucky MaysvUle,  Ky. 

Hon.  WALTER  BVAN8.  District  Judge.  W.    D.   Kentucky Louisville.   Ky. 

Hon.  ARTHUR  J.  TUTTLB,  District  Judge.   B.   D.   Michigan Detroit.  Mich. 

Hon.  CLARENCE  W.  SESSIONS.  District  Judge.  W.  D.  Michigan Grand  Rapids,  Mich. 

Hon.  JOHN  M.  KILUTS,  District  Judge,  N.  D.  Ohio Toledo.  Ohio. 

Hon.  JOHN  E.  SATER.  District  Judge.  8.  D.   Ohio Columbus.  Ohio. 

Hon.  HOWARD  C.  HOLLISTBR.- District  Judge.  S.   D.  Ohio ClnciunaU,  Ohio. 

Hon.  EDWARD  T.  8ANFORD.  District  Judge,  B.  and  M.  D.  Tennessee.  .KnoxvUle,  Tenn. 
Hob.  JOHN  B.  McCALU  District  Judge,  W.   D.  Tennessee Memphis,  Tenn. 

SEVENTH  CIRCUIT 

Hon.  JOHN  H.  CLARKE,  Circuit  Justice Washington,  D.  C. 

Hon.  FRANCIS    B.    BAKER,    Circuit   Judge Goshen,    Ind. 

Hon.  CHRISTIAN  C.  K0HL6AAT,  Circuit  Judge Chicago.  IlL 

Hon.  JULIAN  W.   MACK,  Circuit  Judge Chicago.    111. 

Hon.  8AMUBL  ALSCHULBR,   Circuit   Judge Chicago,    IlL 

1  Died  November  2.  1916.  *  Resigned  December  12.  1916. 

*  Died  November  12.  1916.  *  Appointed  December  21,  i»lS,  to  succeed  Thomas  8.  Maxey. 

*  Died  December  20.  1916. 
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Hon.  EVAN  A-  EVANS.  Circuit  Judge   Baraboo,  Wis. 

Hon.  KBNESAW  M.  LANDI8,  District  Judge,  N.  D.  Illinois Chicago,   in. 

Hon.  GEORGE  A.  CARPENTER,  Dlatrtct  Judge,  N.  D.  Illinois Chicago.  111. 

Hon.  FRANCIS  M.  WRIGHT,  District  Judge.    B.   D.  Illinois Urbana.    111. 

Hon.  J.  OTIS  HUMPHREY,  District  Judge.    8.  D.   Illinois Springfield.  111. 

Hon.  ALBERT  B.  ANDERSON,  District  Judge.  Indiana Indianapolis.  Ind. 

Hon.  FERDINAND    A.  OEIGBR.  District  Judge.  B.  D.  Wisconsin Milwaukee.  Wis. 

Hon.  ARTHUR  Ij.  SANBORN.  District  Judge.   W.   D.   Wisconsin Madison,   Wis. 

EIGHTH  CIRCUIT 

Hon.  WILLIS  VAN  DBVANTBR,  Circuit  Justice Washington.  D.  C. 

Hon.  WALTER  H.  SANBORN.  Circuit  Judge St   Paul,  Minn. 

Hon.  WILLIAM  C.  HOOK.  Circuit  Judge Leavenworth.    Kan. 

Hon.  WALTER  I.  SMITH.  Circuit  Judge Council   Bluffs.   Iowa. 

Hon.  JOHN  B.  GARLAND.  Circuit  Judge Washington,   D.  C. 

Hon.  KIMBROUGH  STONE,  Circuit  Judge" Kansas  City.  Mo. 

Hon.  JACOB  TRIBBBR.  District  Judge,  E.  D.   Arkansas LltUe  Rock.  Ark. 

Hon.  F.  A.  TOUMANS.  District  Judge.  W.  D.  Arkansas Ft  Smith.  Ark. 

Hon.  ROBERT  B.  LEWIS.  District  Judge,    Colorado Denver.   Colo. 

Hon.  HENRY  THOMAS  RBED,  District  Judge.  N.  D.  Iowa Cresco,  Iowa. 

Hon.  MARTIN  J.  WADE.  District  Judge.  S.  D.  Iowa Iowa  City,  Iowa. 

Hon.  JOHN  C.  POLLOCK,  District  Judge,  Kansas Kansas  City.  Kan. 

Hon.  PAGE   MORRIS,    District   Judge.    Minnesota Duluth.    Minn. 

Hon.  WILBUR  F.  BOOTH.  District  Judge,  Minnesota Minneapolis.  Minn. 

Hon.  DAVID  P.  DYBR.  District  Judge.  E.   D.  Missouri St  Louis.  Mo. 

Hon.  ARBA  S.  VAN  VALKENBURGH.  District  Judge,  W.  D.  Missouri... Kansas  City.  Mo. 

Hon.  THOMAS  C.   MUNGBR.   District  Judge.    Nebraska Uncoln.    Neb. 

Hon.  JOSEPH  W.  WOODROUGH,  District  Judge.  Nebraska Omaha,   Neb. 

Hon.  CHARLES  F.  AMIDON.  District  Judge.   North  DakoU Fargo.  N.  D. 

Hon.  RALPH  E.  CAMPBBLU  District  Judge.  B.  D.  Oklahoma Muskogee,  Okl. 

Hon.  JOHN  H.  COTTBRAU  District  Judge.  W.  D.  Oklahoma Guthrie.  Okl. 

Hon.  JAMBS  D.  ELLIOTT.  District  Judge,  South  DakoU Slouz  Falls.  S.  D. 

Hon.  TILLMAN  D.  JOHNSON.  District  Judge.  Utah  , Ogden.  Utah. 

Hon.  JOHN  A.  RINBR.  District  Judge.  Wyoming Cheyenne,  Wyo. 


NINTH  CIRCUIT 


Hon.  JOSBPH  McKBNNA,  Circuit  Justice Washington.  D.   C. 

Hon.  WILLIAM  B.  GILBERT.  Circuit  Judge Portland.   Or. 

Hon.  BRSKINE  M.  ROSS.  Circuit  Judge Los  Angeles.  Cal. 

Hon.  WM.  W.  MORROW.  Circuit  Judge San  Francisco.  Cal. 

Hon.  WM.  H.   HUNT,  Circuit  Judge Washington.  D.  C. 

Hon.  WM.  H.   SAWTBLLB.   District  Judge.    Arizona Tucson.    Aris. 

Hon.  BEN  J.  F.  BLEDSOB.  District  Judge.  S.  D.  California Los  Angeles.  Cal. 

Hon.  OSCAR  A.  TRIPPBT.  District  Judge.  8.  D.  California Los  Angeles.  Cal. 

Hon.  WM.  C.  VAN  FLEET.  District  Judge.  N.  D.  California San  Francisco.  CaL 

Hon.  MAURICE  T.  DOOLING.  District  Judge.  N.  D.  California San  Francisco.  Cal. 

Hon.  FRANK  8.  DIETRICH.  District  Judge.  Idaho Boise,  Idaho. 

Hon.  GEO.  M.  BOURQUIN.  District  Judge.  Montana  Butte,  Mont 

Hon.  EDWARD  8.  FARRINGTON,  District  Judge.  Nevada Carson  City.  Nev. 

Hon.  CHARLES  B.  WOLVBRTON.  District  Judge,  Oregon Portland.  Or. 

Hon.  ROBERT  8.  BEAN,  District  Judge,   Oregon Portland,  Or. 

Hon.  FRANK  H.  RUDKIN.  District  Judge,  E.  D.  Washington Spokane.  Wash. 

Hon.  EDWARD  B.  CUSHMAN,  District  Judge.  W.  D.  Washington Seattle.  Wash. 

Hon.  JEREMIAH  NBTERER,  District  Judge,   W.   D.  Washington SeatUe^  Wash. 

*  Appointed  December  21,  191A. 


Digitized  by  VjOOQIC 


Digitized  by  VjOOQIC 


CASES  REPORTED 


Adams,  Bottner  ▼.  (236  F.  105) 
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Alaska,  Hoonah  Packing  Co.  y.  (236  F.  61) 
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AlTersoQ  y.  Oregon-Washington  R.  ft  Nay. 
Co.  (236  F.  331) 

Ambrose  Matthews  &  Co.,  In  re  (236  F. 
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Amencan  Smiting  &  Refining  Co.  y.  Riy- 
eraide  Dairy  &  Stock  Farm  (236  F.  510) 

American  Surety  Co.  of  New  York,  Bab- 
cock  &  Wilcox  y.  (236  F.  340) 

Ames  y.   SoUiyan  (235  F.  880) 

Anderson,  Beed  y.  (236  F.  345) 

Angle,  State  of  Missoari  y.  (236  F.  644). . 

Arizona  Mat.  Sayings  &  Loan  Ass'n,  Kline 
V.  (235  F.  694) 

AsUand  M^.  Co.,  EUte  Mfg.  Co.  y.  (235 
F.  893)    

Atlantic  Coast  Line  R.  Co.  y.  Rutland  (236 
F.  101^ 

Atlantic  Transport  Co.,  Hamburg-Ameri- 
can Line  ▼.  (236  F.  505) 

Atlas  Traiisp.  Co.  y.  Lee  Line  Steamers 
(235  F.   -«^ 

Babbitt  y.  Read  (236  F.  42) 

Babcock  &  Wilcox  y.  Amencan  Surety  Co. 

of  New  York  p36  F.  340). 

Backus  y.  Owe  Sam  (Soon  C235  F.  847). . . 

Balbach  y.  Si]ri>rise  ^  F.  1018) 

Baroett,  In  re  (236  F.  lOlft. 

Barney  &  Berry,  Tltomson  Electric  Weld- 

ing  Co.  y-  (236  F.  162^ 

Bartlett,  Okia  Oil  Co.  y.  (236  F.  488). . . . 

Beck,  Ewert  v.  (235  F.  513) 

Benton  Mfg.    Co.,    Southern  Plow  Co.  t. 

(236  F.   238) 
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(235  Fed.  287) 

THE  MILTON. 

(Circuit  Court  of  Appeals,  Second  Circuit    April  11,  1916.) 

No.  116. 

Towage  ^=»11(10) — ^Lxabilitt  fob  Injubt  to  Tow — Unsatb  Moobino. 

A  towing  tug  held  not  liable  for  Injury  to  a  loaded  scow,  owing  to  the 
uneven  bottom  on  which  she  settled  with  the  falling  tide,  on  findings  by 
the  trial  court  that  she  was  left  In  a  safe  place  In  a  dock  to  await  her 
turn  to  discharge,  with  directions  to  her  master  to  put  out  lines,  which 
he  failed  to  do,  In  consequence  of  which  she  swung  to  the  place  of  Injury. 
[Ed.  Note.— For  other  cases,  see  Towage,  Cent  Dig.  i  23;  Dec.  Dig. 
<8=>11(10).] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  EMstrict  of  New  York. 

Suit  in  admiralty  by  the  Clinton  Pcwnt  Stone  Company,  owner  of 
scow  No.  37,  against  the  steam  tug  Milton,  the  Red  Star  Towing  & 
Transportation  Company,  claimant,  and  the  New  York  Trap  Rock 
Company,  impleaded.  Decree  dismissing  the  libel,  and  libelant  ap- 
peals.   AflSrmed. 

On  appeal  by  the  Clinton  Point  Stone  Company,  owner  of  the  scow 
No.  37,  from  a  decree  which  dismissed  the  libel  against  the  steam  tug 
Milton  with  costs.  The  decree  also  dismissed,  widi  costs,  the  petition 
of  the  Red  Star  Towing  Company  against  the  New  York  Trap  Rock 
Company. 

Oscar  D.  Duncan,  Warner  C.  Pyne,  and  Van  Iderstine,  Duncan  & 
Barker,  all  of  New  York  City,  for  appellant. 

Burlingham,  Montgomery  &  Beecher,  of  New  York  City  (Charles 
C.  Burlingham  and  Chaimcey  I.  Clark,  both  of  New  York  City,  of 
counsel),  for  appellee. 

Before  COXE  and  WARD,  Circuit  Judges,  and  LEARNED 
HAND,  District  Judge. 

COXE,  Circuit  Judge.  This  is  an  action  brought  by  the  owners  of 
the  scow  No.  37  against  the  steam  tug  Milton  to  recover  damages  for 
alleged  negligent  towage. 

The  principal  issue  is  whether  the  tug  Milton  was  guilty  of  negli- 
gence in  leaving  the  scow  at  Jones'  dock  at  Bayville,  Long  Island. 
The  important  questions  are  all  of  fact  and  unless  we  are  clearly 
satisfied  that  the  trial  judge  has  made  erroneous  findings  we  should 
not  disturb  his  decree.  All  but  two  of  the  witnesses  were  present  and 
testified  before  him  at  the  trial. 

The  scow  No.  37  is  112  feet  long  and  33  feet  beam.  At  the  time 
in  question,  November  17,  1913,  she  was  loaded  with  trap  rock  and 
drew  about  7  feet  The  Milton  is  a  tug  72  feet  long  and  22^^  feet 
beam.    When  she  left  New  York  she  was  drawing  about  9  feet.    All 

^s»For  oUier  cases  see  same  topic  Ik  KST-NUMBER  in  all  Key-Numbered  Digests  Ik  Indexes 
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loaded  scows  taken  to  Bayville  must  of  necessity  lie  on  the  bottom 
at  low  water  which,  if  proper  precautions  are  taken,  may  be  done  in 
safety,  as  there  are  no  rocks  or  dangerous  obstructions  of  any  kind. 
When  the  Milton  arrived  with  her  tow  it  was  impossible  to  place  the 
scow  at  Jones'  dock  as  another  scow  was  there  unloading  at  the  time. 

The  tug  placed  No.  37  astern  of  the  scow  already  there,  made  fast 
two  lines  from  the  forward  comers  to  the  scow  at  the  dock  and 
steamed  away.  Before  doing  this,  her  master  instructed  the  master 
of  No.  37  to  run  a  line  to  the  breakwater  on  each  side  of  the  channel. 
When  the  tug  left.  No.  37  was  in  a  safe  position.  The  master  of  the 
37  neglected  to  rim  the  lines  as  directed  and  the  next  morning  it  was 
discovered  that  the  scow  had  swung  from  her  safe  position  to  one 
upon  the  west  embankment. 

It  is  unnecessary  to  give  a  more  comprehensive  resume  of  the  facts. 
We  have  stated  them  sufficiently  for  present  purposes. 

The  contention  that  No.  37  was  aground  when  the  tug  left  her  is 
not  sustained.  Certainly  the  judge  was  justified  in  accepting  the 
statement  of  the  master  and  mate  of  the  tug  rather  than  that  of  the 
master  of  No.  37.  Even  if  the  witnesses  were  equally  credible,  we 
should  not  substitute  our  judgment  for  that  of  the  judge  who  saw 
and  heard  them  on  the  stand  and  credited  the  tug's  witnesses. 

We  think  the  tug  was  under  no  obligation  to  remain  wiA  the  scow 
after  leaving  her  at  Jones'  dock.  If  such  vigilance  were  required  of 
towing  companies  they  could  not  long  continue  in  business.  The  tug 
performed  her  full  duty  when  she  left  the  scow  at  her  destination  and 
gave  proper  instructions  as  to  what  should  be  done  on  the  falling  of 
the  tide.    We  are  unable  to  find  any  negligence  on  the  part  of  the  tug. 

The  decree  is  affirmed  with  costs. 
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<235  Fed.  289) 

PORTER  SAPBTT  SEAL  CO.  ▼.  B.  J.  BROOKS  ft  CO. 

(drcQlt  Court  of  Appeals,  Second  Circuit.    May  9,  1916.) 

No.  256. 

Patents  ^=»328 — ^Invention — Seal. 

The  Porter  patent,  No.  719,865,  for  a  seal  for  money  bags,  mall  bags, 
and  the  like,  in  view  of  the  prior  art,  is  void  for  lack  of  patentable 
novelty. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

Suit  in  equity  by  the  Porter  Safety  Seal  Company  against  E.  J. 
Brooks  &  Co.  for  infringement  of  letters  patent  No.  719,865,  for  a 
seal,  granted  to  Thomas  I.  Porter  February  3,  1903.  Decree  for  de- 
fendant, and  complainant  appeals.    Affirmed. 

The  following  is  the  opinion  of  Mayer,  District  Judge,  in  the  court 
below: 

The  patent  relates  to  seals  for  mail  bags  and  for  money  bags.  The  device  is 
very  simple,  and  has  been  nsed  mainly  by  the  United  States  government  for 
sealing  bags  containing  mail,  and  is  also  serviceable  for  sealing  money  bags 
used  by  banking  institutions  for  putting  up  bags  of  gold  and  packages  of  cur- 
rency. The  main  commercial  use,  however,  has  been  by  the  United  States 
government. 

The  patentee  states:  "My  primary  object  is  to  provide  a  seal  of  this 
character  which  is  inexpensive  in  construction,  easy  of  application,  and  thor- 
oughly effective  in  use."  He  gives  examples  in  his  drawings  and  his  claims 
cover:  (1)  A  seal ;  and  (2)  a  seal  with  a  pin  inserted  for  the  purpose  of  addi- 
tional protection,  especially  in  the  case  of  money  bags.  The  invention  is  suflS- 
dently  described  in  the  claims  here  in  controversy  which  are  as  follows: 

"2.  A  seal  of  the  character  described,  comprising  a  sealing  block  provided 
with  two  outer  subetantiaUy  parallel  retaining  perforations  and  two  inner 
guide  perforations  substantially  parallel  with  said  first-named  perforations, 
and  a  two-member  tie  loop  formed  by  threading  the  ends  of  a  flexible  cord 
through  said  outer  perforations  in  a  common  direction  and  then  returning 
said  cords  through  said  guide  perforations. 

'*3.  A  seal  of  the  character  described,  comprising  a  soft-metal  sealing  block, 
a  loop  of  reducible  size  connected  therewith,  and  a  sharp  bag-piercing  point 
carried  by  one  of  said  members. 

**4.  A  seal  of  the  character  described,  comprising  a  soft-metal  sealing  block 
equipped  with  a  projecting  sharp  bag-plerclng  point,  and  a  loop  of  reducible 
size  connected  with  said  block  and  operating  to  oppose  said  point," 

The  defendant  company  is  a  large  manufacturer  of  seals,  and,  indeed, 
claims  to  be  the  largest  manufacturer  in  the  world.  Mr.  Wenk,  an  officer  of 
defendant  company,  who  has  been  connected  with  that  company  for  many 
years,  produced  a  number  of  catalogues  which  show  examples  of  prior  art, 
and,  in  addition,  produced  some  seals  sent  to  him  from  Italy  many  years 
ago,  and  long  before  the  date  of  the  patent  in  suit.  These  seals  are  useful  as 
illustrating  the  construction  of  an  Italian  patent  There  were  received  in 
evidence  two  Italian  patents  as  part  of  the  prior  art  It  is  quite  unimportant 
whether  it  be  held  that  the  Italian  patent  was  an  anticipation.  It  is  enough 
that,  on  all  of  the  prior  art,  it  seems  to  me  that  the  seal  in  question  did  not 
exhibit  inventive  novelty. 

In  a  case  of  this  simpUdty  it  is  difficult  to  describe  what  induces  the  mind 
to  conclude  that  a  patent  does  or  does  not  present  that  novelty  which  can  be 
characterized  as  invention.  Of  course,  as  I  said  upon  the  argument,  the  mere 
SimpUdty  of  the  device  is  not  its  condemnation,  because  very  often  a  simple 
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device  shows  m  high  degree  of  invention.  But  in  the  ciuse  at  har  I  am  of 
opinion  that  the  patent  in  snit  represents  no  more  than  could  be  accomplished 
by  one  skilled  in  the  art  With  the  Italian  patent  and  the  Italian  device  be- 
fore a  worker  in  thte  art  (not  to  speak  of  the  many  other  examples  of  seals), 
it  would  not  require  inventive  ability  to  change  three  holes  into  four  and  to 
substitute  a  flat  for  a  round  seaL 

The  sole  accomplishment  seems  to  be  that  "the  feature  of  having  the  two 
members  of  the  loop  symmetrically  arranged  overccwnes  all  tendency  for  the 
block  to  turn  during  the  operation  of  drawing  down  or  reducing  the  size  of 
the  loop  while  sealing  the  bag."  While  the  arrangement  in  the  patent  in  suit 
doubtless  produced  an  efficient  seal,  the  result  was  simply  to  put  forth 
another  form  of  seal  as  a  competitive  article  rather  than  to  monopolize  the 
field  by  this  trifling  improvement 

In  the  brief  observations  above  outlined,  I  have  really  been  discussing  only 
claim  2,  because  the  mere  addition  of  a  pin,  or  "sharp  bag-pierdng  point*' 
which  claims  3  and  4  seek  to  cover,  obviously  does  not  constitute  invention. 
If  the  case  were  close  (which  I  think  it  is  not),  commercial  utility  would,  of 
course,  be  of  service  in  resolving  the  doubt 

While  plaintiff  has  sold  a  very  large  number  of  seals,  that  fact  in  this  case 
is  not  a  safe  guide,  because  the  great  bulk  of  the  sales  has  been  to  the  United 
States  government.  So  many  elements  enter  into  a  government  contract  that 
thfe  mere  use  by  the  government  is  not  per  se  convincing  as  to  commercial 
utility.  In  competitive  cases,  where  the  contract  is  awarded  to  the  lowest 
bidder,  sometimes  an  article  (thoufi^  useful)  inferior  to  another  gains  the 
government  contract  In  cases  where  competitive  bidding  is  not  had,  the 
successful  party  is  often  elected  for  reasons  in  addition  to  the  merit  of  the 
article,  such  as  the  reliability  of  the  business  concern,  etc.  The  evidence  of 
commercial  utility  which  is  most  helpful  is  that  which  shows  a  more  or  less 
wide-spread  and  general  adoption  of  the  article  by  the  trade. 

As  this  article  seems  desirable  mainly  for  the  government  bags,  and  as  the 
government  has  not  continuously  adopted  the  article,  there  is  not  much  aid 
to  be  found  in  looking  to  so-called  commercial  utility  in  this  case  in  resolving 
the  doubt  if  it  did  exist 

In  the  circumstances,  I  am  of  opinion  that  the  patent  is  void  for  want  of 
patentable  novelty,  and  the  bill  must  be  dismissed,  with  costs. 

T.  E.  Brown  and  Clarence  E.  Mehlhope,  both  of  Chicago,  111.,  and 
Ralph  L.  Scott,  of  New  York  City,  for  appellant 
F.  H.  Bowersock,  of  New  York  City,  for  appellee. 

Before  COXE  and  WARD,  Circuit  Judges,  and  VEEDER,  Dis- 
trict Judge. 

PER  CURIAM.    Decree  affirmed. 


(235  Ffed.  i»0) 

DE  LASKI  ft  THROPP  CIRCUIiAR  WOVEN  TIRE  CO.  et  aL  v.  UNITED 

STATES  TIRE  CO. 

(Circuit  Court  of  Appeals,  Second  Circuit    May  24,  1916.) 
No.  273. 

1.  Patents  «=»328— Anticipation — Appabatuw  roB  Making  WhekI/  Tibbs. 

The  Thropp  patent,  No.  822,561,  for  an  apparatus  for  manufacturing 
wheel  tires,  held  void  for  anticipation  by  prior  use. 

2.  Appeal  and  Ebbob  ^=»990— Review — Questions  of  Fact. 

While  an  appeal  in  equity  brings  up  all  the  facts  for  review,  there 
must  come  a  time  when  the  suitors'  right  to  new  investigations  of  com- 
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plicated  occurrences  Is  properly  limited  to  the  indication  of  palpable 
error,  and  does  not  extend  to  discussion  of  matters  about  wbich  all  ex- 
perience shows  careful  men  may  justly  differ,  and  when  issues  of  fact, 
repeatedly  determined  the  same  way,  must  be  regarded  as  having  passed 
into  the  realm  of  settled  things. 

[Ed.  Note.— For  other  cases,  see  Appeal  and  Error,  Gent  Dig.  |  8896; 
Dec  Dig.  «=>990.1 

3.  Patehts  ^=»73 — "Date  of  Invention.** 

The  "date  of  invention"  of  a  patented  device  is  the  date  when  the  In- 
vention in  its  entirety,  as  patented,  was  conceived. 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent  Dig.  |  64;    Dec  Dig. 
«=>73.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

Suit  in  equity  by  the  De  Laski  &  Thropp  Circular  Woven  Tire  Com- 
pany and  tfie  John  E.  Thropp's  Sons  Company  against  the  United 
States  Tire  Company.  Decree  for  defendant,  and  complainants  ap- 
peal.   Affirmed. 

For  opinion  below,  see  232  Fed.  884. 

The  decree  of  the  District  Court  dismissed  the  bill  on  claims  1  and  2 
of  patent  No.  822,561,  to  Peter  D.  Thropp  for  an  "apparatus  for  man- 
ufacturing wheel  tires.'* 

Walter  C.  Noyes  and  E.  Clarkson  Seward,  both  of  New  York  City, 
for  appellants. 

Livingston  Gifford  and  Ernest  Hopkinson,  both  of  New  York  City, 
for  appellee. 

Before  COXE,  Circuit  Judge,  and  HOUGH  and  MAYER,  District 
Judges. 

HOUGH,  District  Judge.  [1  ]  Plaintiffs  have  heretofore  unsuccess- 
fully litigated  the  claims  in  suit  in  the  First  Circuit.  De  Laski,  etc., 
Co.  V.  Fisk,  etc.,  Co.  (D.  C.)  198  Fed.  125,  affirmed  203  Fed.  986,  122 
C.  C.  A.  286.  Defeat  in  that  jurisdiction  resulted  from  a  finding  of 
anticipation,  made  by  the  trial  court  and  affirmed  on  appeal.  It  is  now 
sought  to  (1)  carry  back  Thropp's  date  of  invention  to  a  time  earlier 
than  the  use  hitherto  successfully  urged,  02)  so  interpret  the  claims  as 
to  make  them  fit  what  Thropp  accomplished  when  he  anticipated  the 
anticipation,  and  (3)  destructively  criticize  the  evidence  (repeated  here- 
in) upon  which  the  First  Circuit  decisions  rest. 

The  contentious  history  of  this  patent  is  not  all  contained  in  reported 
decisions.  There  was  a  lengthy  interference  in  the  Patent  Office,  and 
Thropp  there  swore  (the  point  being  already  vital)  that  his  inventive 
date  was  February  1,  1905.  Decision  in  the  Fisk  Case  found  proof  be- 
yond reasonable  doubt  of  a  commercial  use  in  January,  1905.  The  con- 
tention here,  and  in  the  court  below,  is  that  in  January,  1904,  Thropp 
made  and  used  an  apparatus  upon  which  claims  1  and  2  will  read,  so 
that  as  to  those  claims  at  all  events  the  anticipation  is  overthrown. 
With  great  assistance  from  Judge  Hand's  careful  summary  of  evi- 
dence, we  have  gone  over  the  testimony  relating  to  the  (so-called) 
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"Goodrich"  use  of  January,  1905.  In  our  opinion  the  comment  of  the 
trial  judge  on  the  anticipatory  use  most  urged  was  fully  justified,  as 
we  "can  hardly  imagine  a  more  complete  documentary  demonstration 
of  the  making  and  delivery  of  four  tires  than  this  evidence  discloses, 
under  the  necessary  limitations  of  factory  conditions." 

[2]  As  one  instance  of  prior  use,  which  fully  meets  the  require- 
ments of  law,  is  of  greater  worth  than  any  number  of  cases  less  well 
sustained,  further  examination  is  unnecessary.  This,  however,  is  a 
litigation  aptly  suggesting  the  truth  that,  while  an  appeal  in  equity 
brings  up  all  the  facts  for  review,  there  must  come  a  time  when  the 
suitors'  right  to  new  investigations  of  complicated  occurrences  is  prop- 
erly limited  to  the  indication  of  palpable  error,  and  does  not  extend 
to  discussion  of  matters  about  which  all  experience  shows  careful  men 
may  justly  differ.  Three  courts  have  now  arrived  at  the  same  conclu- 
sion in  respect  of  the  "Goodrich  use*';  there  is  certainly  evidence  on 
which  to  base  their  findings ;  and,  substantially  the  same  evidential  ma- 
terial having  been  used  throughout,  we  regard  the  fact  that  the  Good- 
rich Company  did  what  has  been  so  often  found  as  having  passed  into 
the  realm  of  settled  things. 

Giving  the  "Goodrich  use"  the  scope  and  importance  accorded  to  it 
in  the  First  Circuit  renders  it  necessary  for  plaintiff  either  to  carry 
back  his  date  of  invention  or  assert  that  prior  decisions  have  errone- 
ously interpreted  the  patent  and  misunderstood  the  inventive  concept. 
As  above  indicated,  both  efforts  have  been  made.  To  carry  the  in- 
ventive date  back  of  February  1,  1905,  necessarily  involves  an  admis- 
sion of  error  (to  say  the  least)  on  the  part  of  Thropp  when  he  took  the 
interference  oath.  There  is  no  legal  bar  to  plaintiff's  making  the  ef- 
fort. It  cannot  be  held  that  Thropp's  oath  constitutes  an  estoppel 
against  what  is  now  sought  to  be  done;  but  inasmuch  as  the  present 
effort  mainly  rests  upon  the  testimony  of  the  same  witness,  who  once 
gave  his  date  of  invention  as  February  1,  1905,  plaintiff  cannot  com- 
plain if  evidence  contradicting  or  varying  that  solemn  statement  is 
viewed  with  a  critical  eye,  and  strong  corroboration  demanded  therefor. 

In  our  opinion  the  patentee  has  never  sworn  that  what  he  did  in 
1904  was  the  same  thing  that  both  he  and  Goodrich  did  in  1905.  This 
is  well  shown  by  the  form  of  question  put  to  Thropp  in  the  Fisk  Case 
as  compared  with  the  corresponding  question  herein.  When  the  pat- 
ent was  rested  on  February  1,  1905,  as  the  inventive  date,  Thropp  was 
asked  "When  did  you  conceive  the  invention  set  forth  in"  claims  1  and 
2?  And  he  gave  in  reply  the  date  sworn  to  in  interference.  In  this 
suit  counsel  inquired  of  Mr.  Thropp,  not  when  he  conceived  his  inven- 
tion, but  "when  [he]  first  conceived  an  open  mold  having  the  elements 
of  claims  1  and  2,"  and  he  replied,  "In  January,  1904."  Thus  is  it 
indicated  that  Thropp  himself  believed  his  invention  to  date  from  1905 
until  he  had  been  taught  to  confine  that  invention,  not  to  what  he 
thought  it  was  when  he  first  testified,  but  to  what  his  counsel  deemed 
it  to  be,  after  unsuccessfully  encountering  the  "Goodrich  use/' 

This  reduces  the  case  to  one  inquiry.  What  was  Thropp's  invention 
as  disclosed  by  the  specification  ?  for  it  is  from  that  (with  such  light  as 
drawings  may  throw  upon  it)  that  we  must  ascertain  in  what  the  al- 
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l^ed  invention  consists.  Hall-Borchert  Dress,  etc.,  G).  v.  Ellanam, 
etc.,  Co.,  213  Fed.,  at  page  342,  130  C.  C.  A.  193.  The  patent  states 
that  it  relates  to  apparatus  for  manufacturing  wheel  tires  and  more 
particularly  "for  holding  a  clencher  tire  in  position  during  the  vul- 
^  canizing  process."*  The  two  claims  in  suit  describe  the  invention  as  a 
"tire-forming  apparatus"  ccwnprising  certain  parts.^ 

The  device  described  in  the  specification  consists  substantially  in  a 
mold  which  presses  into  shape  the  clencher  edges  of  a  rubber  motor 
tire,  plus  tape  wrapping  and  filling  pieces,  surrounding  both  clencher 
mold  and  the  portion  of  the  tire  projecting  therefrom,  all  for  the  pur- 
pose of  holding  the  whole  tire  "in  position  during  the  vulcanizing  pro- 
cess." This  support  is  necessary,  and  what  Thropp  avoids,  and  pre- 
sumably improved  upon  (in  and  by  this  patent),  is  the  use  of  closed 
molds  through  and  by  which  heat  was  applied  to  the  whole  tire.  His 
small  mold  forming  the  clencher  edge,  when  wrapped  in  the  tape  which 
supported  the  rest  of  the  tire,  is  subjected,  not  to  a  closed  hot  mold, 
but  to  live  steam.  The  result  of  the  operation  is  known  as  the  "wrap- 
ped-tread"  tire. 

The  patentee  never  conceived  a  wrapped-tread  tire,  or  the  appara- 
tus for  or  method  of  producing  one,  until  1905,  and  he  therefore  never 
reached  the  inventive  thought  of  his  specification  until  that  date;  but 
it  is  now  asserted  (and  will  be  here  assumed  for  purposes  of  discus- 
sion) that  in  1904  he  made  and  attempted  to  use  so  much  of  his  "tire- 
forming  apparatus"  as  is  necessary  to  mould  the  clencher  edge  or  bead. 
It  so  happens  that  the  two  claims  in  suit  will  read  upon  the  clencher 
bead-making  mold,  because  from  those  two  claims  all  reference  to  the 
rest  of  Thropp's  "tire-forming  apparatus"  is  omitted. 

But  in  1904  Thropp  was  not  endeavoring  to  make  a  wrapped-tread 
tire,  nor  to  do  without  the  closed  hot  molds,  to  dispense  with  which  is 
the  very  object  of  the  apparatus  covered  by  this  patent ;  he  used  (at 
the  most)  the  same  kind  of  molds  for  forming  his  clencher  beads  in 
1904  that  in  1905  he  utilized  for  his  wrapped-tread  tire ;  but  he  vulcan- 
ized by  molds  only,  and  not  by  open  or  hot  steam  heat.  He  admits  that 
the  effort  was  not  a  success,  and  it  is  obvious  that  this  discarded  ex- 
periment has  found  its  only  utility  in  this  endeavor  to  reinterpret  the 
patent  after  its  fir^t  defeat. 

The  invention  disclosed  by  the  specification  is  for  an  apparatus  suit- 
able for  vulcanizing,  not  half  a  tire,  but  a  whole  tire,  not  by  two  steps, 
but  by  one.  The  "Goodrich  use"  must  be  met  by  testimony  at  least  as 
persuasive  as  that  establishing  it.  It  cannot  be  overthrown,  either  by 
an  unsuccessful  experiment,  or  by  anything  short  of  a  "conception  of 
invention  consisting  in  the  complete  performance  of  the  mental  part  of 
the  inventive  act."  Robinson  on  Patents,  §  376.  An  anticipation  must 
always  be  as  broad  as  the  invention,  and  the  best  that  can  be  said  for 
the  contention  here  made  is,  not  that  any  such  broad  conception  enter- 

1  Claim  1  is  as  foUows: 

"1.  nre-forming  apparatus  comprising  an  amiular  core  or  mandrel,  annular 
pressure-rlDgs  arranged  to  engage  the  clencher  edges  of  the  tire  leaving  the 
outer  body  portion  of  the  tire  exposed  and  means  for  forcing  the  pressure- 
rings  into  a  predetermined  position  with  respect  to  the  core  or  mandreL" 
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ed  Thropp's  mind  in  1904,  but  that  he  reached  a  part  of  this  ultimate 
inventive  concept  at  the  earlier  date,  and,  when  he  had  arrived  at  the 
whole  of  it,  so  drew  two  of  his  claims  that  they  appear  to  describe,  not 
his  whole  inventive  idea,  but  only  that  portion  of  it  formed  in  1904. 

[3]  The  difficulty  with  this  ingenious  argument  is  that  in  1904 
Thropp  arrived  at  no  inventive  idea  that  had  relation  directly  or  in- 
directly to  what  he  patented.  Even  accidental  use  of  some  features  of 
an  invention,  without  recognition  of  its  benefits,  is  not  anticipation. 
Atwood-Morrison  Co.  v.  Sipp,  etc.,  Co.  (C.  C.)  136  Fed.  862,  and  cases 
cited.  This  patentee  has  remembered  that  he  early  used  (to  vulcanize 
a  clencher  bead  by  a  closed  mold)  metal  shapes  similar  to  those  he  aft- 
erwards used  as  part  of  a  vulcanizing  apparatus  suited  for  open  heat 
only;  the  use  does  not  rise  to  the  dignity  of  a  device  intended  for  a 
different  purpose,  but  capable  of  supplying  an  inefficient  substitute  for 
the  machine  of  a  later  patent,  which  we  held  no  anticipation  in  United 
Shirt,  etc.,  Co.  v.  Beattie,  149  Fed.  736,  79  C.  C.  A.  442. 

The  invention  in  this  case  is  single ;  if  the  claim  does  not  cover  the 
whole  of  it,  so  much  the  worse  for  the  claim.  The  conception  of  in- 
vention dates  from  January,  1905,  and  belongs  to  the  Goodrich  Com- 
pany. Invention  is  an  idea ;  the  quest  for  its  origin  is  a  search  for  the 
whole  idea,  not  half  of  it.  Thropp  got  his  whole  in  1905,  a  month  aft- 
er his  anticipator. 

Decree  affirmed,  with  costs. 
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HIGHLAND  PARK  MFG.  CO.  v.  STEBLB  et  aL 

(Circuit  Court  of  Appeals,  Fourth  Circuit    July  24,  1916.) 

No.  1276. 

X  Tenanct  in  CoioiON  ^=»45 — Conveyance  by  Cotenant  of  Specific  Pbop- 
EBTY — Equities  of  Gbanixe. 

Willie  the  deed  of  one  cotenant  conveying  a  specific  part  of  the  Joint 
property  does  not  give  the  grantee  the  right  to  the  particular  tract  con- 
veyed as  against  other  cotenants,  It  Is  not  void,  and  will  be  given  effect 
In  equity,  If  It  can  be  done  without  prejudice  to  their  Interests. 

[Ed.  Note. — For  other  cases,  see  Tenancy  In  Common,-  Cent  Dig.  ff 
135-137;   Dec.  Dig.  «=>45.1 

2.  PABTinoN  ^=>78 — Surr  Against  Gbantee  of  One  Cotenant  Alone — 
Equities  of  Pabties. 

A.  and  B.,  who  were  cotenants  In  a  tract  of  land,  assuming  themselves 
to  be  sole  owners,  undertook  to  make  partition  by  each  releasing  to  the 
other  a  specific  part  of  the  land.  A.  thereafter  conveyed  the  particular 
tract  so  released  to  him  by  metes  and  bounds  to  defendant's  grantor. 
Complainants,  who  were  also  part  owners  of  the  land,  brought  suit 
against  defendant  alone  for  partition  of  such  particular  part.  Held,  that 
defendant  could  not  by  such  action  be  deprived  of  its  equitable  right  to 
have  the  entire  tract  valued,  and  A.'8  share  thereof  set  off  in  that  part 
conveyed  by  him. 

[Ed.  Note.— For  other  cases,  see  Partition,  Cent  Dig.  f  §  265-273 ;  Dec 
Dig.  <5=>78.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  West- 
•em  District  of  South  Carolina,  at  Greenville;  Henry  A.  M.  Smith, 
Judge. 

On  petition  for  rehearing.    Decree  modified. 

For  former  opinion,  see  232  Fed.  10,  146  C.  C.  A.  202. 

C.  E.  Spencer,  of  Yorkville,  S.  C,  and  Thomas  C.  Guthrie,  of  Char- 
lotte, N.  C.  (Tillett  &  Guthrie,  of  Charlotte,  N.  C,  on  the  brief),  for 
■s^pellant 

D.  E.  Finley  and  J.  A.  Marion,  both  of  Yorkville,  S.  C,  and  E.  M. 
Blythe,  of  Greenville,  S.  C,  for  appellees. 

Before  PRITCHARD  and  KNAPP,  Circuit  Judges,  and  CON- 
NOR, District  Judge. 

CONNOR,  District  Judge.  Appellant  filed  a  petition  for  a  rehear- 
ing of  this  cause,  in  so  far  only  as  the  decision  heretofore  rendered, 
reported  in  232  Fed.  10,*  disposed  of  what  is  termed  the  equitable  de- 
fense set  up  in  the  cross-bill.  The  facts  upon  which  appellant  relies 
to  sustain  its  equitable  defense  are  quite  complicated,  and  we  are  of 
the  opinion  were  not  clearly  apprehended  by  the  court.  It  appears 
that,  by  the  deed  executed  by  John  Steele,  Sr.,  to  his  son,  Joseph  A. 
Steele,  November  16,  1860,  he  conveyed  494  acres.  As  construed  by 
the  Supreme  Court  of  South  Carolina  in  Steele  v.  Smith,  84  S.  C.  464, 
66  S.  E.  200,  29  L.  R.  A.  (N.  S.)  939,  and  by  this  court  in  232  Fed. 
10,*  this  deed  operated  to  vest  the  title  to  the  land  in  Joseph  A.  Steele 
upon  the  following  trusts :  One-half  undivided  interest  for  the  use  of 
liis  grandson,  John  G.  Steele,  for  life,  with  power  of  appointment  by 

^=9For  other  cases  see  same  topic  ft  KBT-NXJlf  BER  in  all  Key-Numbered  Digests  &  Indexes 

*  146  C.  C.  A.  202. 
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will,  and  upon  failure  to  exercise  the  power  to  convey  to  the  heirs  of 
said  John  G.  Steele.  The  other  half  was  vested  in  Joseph  A.  Steele 
to  his  own  use  in  fee.  If  John  G.  Steele  failed  to  execute  the  power 
of  appointment,  it  became  the  duty  of  the  trustee  to  convey  this  one- 
half  undivided  interest  to  the  appellees,  heirs  of  John  G.  Steele.  If 
this  had  been  done,  upon  the  death  of  John  G.  Steele,  the  title  to  one 
undivided  half  would  have  been  in  Joseph  A.  Steele  in  fee,  and  the 
other  half  in  appellees,  as  heirs  of  John  G.  Steele.  Joseph  A.  Steele, 
the  father  of  John  G.  Steele,  however,  died  prior  to  the  death  of  his 
son,  leaving  surviving,  as  his  heirs,  his  widow,  Eliza  J.  Steele,  his  son, 
the  said  John  G.  Steele,  and  five  daughters.  The  one-half  undivided 
interest  owned  by  him  vested  in  these  persons,  to  their  own  use,  as  his 
heirs  at  law.  The  other  one-half  vested  in  them  upon  the  trust  de- 
clared in  the  deed  to  their  father,  Joseph  A.  Steele. 

On  August  3,  1868,  and  subsequent  to  the  death  of  his  father,  the 
said  John  G.  Steele  undertook  to  convey  in  fee  the  entire  tract  of  494 
acres  to  James  Pagan.  This  deed  operated  to  vest  in  Pagan,  or  his 
grantee,  Patterson,  the  life  estate  of  said  John  G.  in  one-half,  and 
his  interest  in  the  other  half  in  fee,  being  the  interest  which  descended 
to  him,  as  one  of  the  heirs  of  his  father,  Joseph  A.  Steele.  Upon 
the  death  of  said  John  G.  Steele  July  5,  1905,  intestate,  therefore, 
the  remainder  in  the  one-half  interest  held  in  trust  by  the  heirs  at 
law  of  Joseph  A.  Steele  vested  in  the  appellees,  under  the  limitation 
set  forth  in  the  deed  of  John  Steele,  Sr.,  to  Joseph  A.  Steele,  or  they 
were  entitled  to  call  upon  them  for  a  conveyance  thereof.  It  appears 
that  the  tract  was  separated  by  the  Landsford  road — 400  acres  thereof 
lying  on  the  south  and  west  side,  and  the  remaining  portion,  which  is 
conceded  to  be  99  acres,  on  the  north  and  east  side.  The  executors 
of  Patterson,  claiming  under  the  Pagan  deed,  conveyed  the  400  acres, 
on  the  south  and  west  side  of  the  road,  to  A.  R.  Smith  and  W.  B. 
Wilson.  They  obtained  from  the  five  daughters  of  Joseph  A.  Steele 
a  deed  for  their  interest  in  the  entire  tract  of  494  acres,  vesting  in 
them  an  undivided  five-eighteenths  interest  in  fee  in  the  entire  tract, 
and  by  the  deed  of  John  G.  Steele  to  Pagan,  thence  to  Patterson,  his 
interest  in  the  400  acres,  as  one  of  the  heirs  of  Joseph  A.  The  ap- 
pellees were  entitled  to  one-half  undivided  interest  in  the  entire  tract. 
Patterson's  executors  then  conveyed  to  Amelia  Pride  the  99  acres  ly- 
ing on  the  east  side  of  the  road.  This  deed  operated  to  vest  in  Amelia 
Pride  the  interest  which  had  vested  in  Patterson  in  the  99  acres.  Sub- 
sequently Amelia  Pride  conveyed  the  interest  in  the  99  acres  which 
she  acquired  from  Patterson's  executors  to  John  L.  Watson.  This 
deed  vested  in  Watson  the  interest  of  John  G.  Steele,  as  one  of  the 
heirs  of  his  father,  Joseph  A.,  which  he  had  conveyed  to  Pagan,  who 
conveyed  to  Patterson. 

Smith  and  Wilson  and  Watson  undertook  to  make  a  partition  of 
the  99  acres — Watson  releasing  to  Smith  and  Wilson  all  of  his  inter- 
est in  27  acres  thereof,  described  by  metes  and  bounds,  and  they  re- 
leasing to  Watson  all  of  their  interest  in  the  balance  of  the  tract. 
Smith  and  Wikon  thereafter  conveyed  by  the  same  metes  and  bounds 
the  27  acres  to  the  Standard  Cotton  Mill,  and  its  interest  in  the  same 
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land  was  conveyed  to  appellant,  Highland  Park  Manufacturing  Com- 
pany. Appellees  brought  suit  in  the  state  court  against  Smith  and 
Wilson  and  others  for  partition,  and  recovered  their  undivided  inter- 
est in  the  400  acres  lying  on  the  south  and  west  side  of  the  road. 
Steele  v.  Smith,  84  S.  C.  464,  66  S.  E.  200,  29  L.  R.  A.  (N.  S.)  939. 
The  judgment  in  that  suit,  eliminated  the  400  acres  from  this  con- 
troversy, leaving  the  appellees  tenants  in  common  with  the  appellant 
and  those  who  represented  the  remaining  interest  in  the  99-acre  tract. 

Appellant  insists  that,  conceding  appellees  to  be  entitled  to  partition, 
and  to  have  allotted  to  them  nine-eighteenths,  or  one-half,  in  value 
of  the  99  acres,  it  is  entitled  to  have  allotted  to  it  five-eighteenths  of 
the  same  tract,  that  being  the  interest  acquired  under  the  deed  of 
Smith  and  Wilson.  It  further  contends  that  it  is  entitled  to  have  the 
entire  tract  of  99  acres  valued,  and  if  the  27  acres  conveyed  to  it,  with- 
out the  improvements,  is  not  of  greater  value  than  five-eighteenths 
thereof,  to  have  it  allotted  to  the  appellant.  This  contention  was  pre- 
sented by  the  cross-bill  filed  by  appellant,  which,  for  the  reasons  stated 
by  the  special  master  and  approved  by  the  District  Judge,  was  dis- 
missed. In  view  of  the  fact  that,  upon  the  removal  of  the  cause  into 
the  District  Court,  it  was  properly  placed  on  the  equity  side  of  the 
docket,  the  court  may  so  mold  its  decree  that  the  equities  of  all  parties 
will  be  conserved  and  administered.  There  is  no  necessity  for  resort- 
ing to  a  cross-bill.  The  cross-bill  in  the  record  may  be  resorted  to  for 
the  purpose  of  ascertaining  appellant's  contention  as  to  the  facts  upon 
which  the  equity  is  based.  There  are  other  facts  referred  to  in  the 
transcript  upon  which  appellant  asked  permission  to  amend  its  cross- 
bill. We  do  not  deem  it  necessary  to  further  refer  to  them;  so  far 
as  they  may  become  relevant  in  the  further  disposition  of  the  case 
in  the  District  Court,  they  may  be  brought  to  the  attention  of  the 
court.  It  appears  that,  before  filing  the  bill  herein  for  partition  of  the 
27  acres,  appellees  made  some  settlement  with  those  who  claimed  to 
own  the  balance  of  the  99-acre  tract.  We  are  thus  brought  to  an 
examination  of  the  contentions  made  by  appellant  upon  the  first  hear- 
ing, and  more  clearly  and  specifically  urged  upon  the  rehearing.  It 
will  simplify  the  situation  to  deal  with  the  case  without  regard  to  the 
400  acres,  appellees  having  recovered  their  interest  therein,  as  stated. 

Recurring  to  the  position  of  the  parties  when  Smith  and  Wilson  and 
Watson,  together  with  appellees,  were  the  owners,  and  before  the  at- 
tempted partition  between  Smith  and  Wilson  and  Watson  of  the  99 
acres,  we  find  that  they  owned  the  land  as  tenants  in  common,  each 
holding  undivided  interests : 

Smith   and   WUson 5/18 

Watson 1/18 

AppeUees    9/18 

The  other  three-eighteenths  was  outstanding  in  the  widow  of  Joseph 
A.  Steele.  In  this  condition  of  the  title,  a  decree  for  partition  would 
haye  been  easily  made.  When,  however.  Smith  and  Wilson  and  Wat- 
son undertook  to  make  partition  by  the  release  or  conveyance  by  Wat- 
son to  Smith  and  Wilson  of  27  acres,  by  metes  and  bounds,  as  repre- 
senting five-eighteenths  of  the  entire  tract,  of  which  they  were  ten- 
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ants  in  common  with  appellees,  an  equitable  element  between  them  and 
the  other  tenants  was  introduced. 

[1]  It  is  well  settled,  both  upon  reason  and  authority,  that,  as  ten* 
ants  in  common  are  seised  per  my  et  per  tout,  neither  of  them  owns, 
or  can  convey  a  valid  title  to,  any  specific  portion  of  the  tract  so  held 
in  common.  A  deed  undertaking  to  do  so  is  held  by  some  courts  a 
nullity,  the  grantee  taking  no  title.  It  is,  however,  now  established 
by  the  weight  of  authority  that  a  court  of  equity  will  treat  the  deed 
as  a  conveyance  of  such  interest  as  the  grantor  or  cotenant  has  in 
the  land,  not  permitting  it  to  operate  to  the  prejudice  of  the  other  co- 
tenants.  This  principle  has  been  recognized  by  the  Supreme  Court 
of  South  Carolina  in  Young  v.  Edwards,  33  S.  C.  404,  11  S.  E.  1066, 
10  L.  R.  A.  55,  26  Am.  St.  Rep.  689,  in  which,  after  stating  the  general 
rule,  it  is  said: 

"Of  course,  such  a  conveyance  wiU  not  be  allowed  to  operate  to  the  preju- 
dice of  the  rights  and  interests  of  the  other  cotenants;  but  where  it  can  be 
given  full  effect  without  injury  to  other  cotenants,  there  is  no  reason  why  it 
should  not  be  sustained.  Such  we  understand  to  be  the  view  sustained  by 
the  weight  of  the  authorities  elsewhere." 

So  Mr.  Freeman  in  his  work  on  Cotenancy  (section  199)  says: 

"Although  the  deed!  does  not  impair  the  rights  of  the  other  cotenants,  it 
by  no  means  follows  that  they  may  treat  it  as  void,  or  entirely  disregard  it. 
While  falling  short  of  what  it  professes  to  be,  it  nevertheless  operates  on 
the  interest  of  the  grantor  by  transferring  it  to  the  grantee.  The  latter  ac- 
quires rights  which  the  cotenants  ought  to  be  bound  to  respect.  They  ought 
not  to  be  permitted  to  ignore  his  conveyance  and  treat  him  as  one  having  no 
interest-  in  the  property."  Walton  v.  Ward,  142  Ga.  386,  82  S.  B.  1067 ; 
O'Neal  V.  Cooper,  191  Ala.  182,  67  South.  689. 

In  Beale  v.  Johnson,  45  Tex.  Civ.  App.  119,  99  S.  W.  1045,  it  is 
said: 

"The  deed  of  a  cotenant,  conveying  a  specific  part  of  the  Joint  property,  is 
not  void,  and  a  court  of  equity  will  set  apart  to  the  grantee  in  such  deed  the 
particular  tract  conveyed,  if  tills  can  be  done  without  prejudice  to  the  other 
cotenants."  Gates  v.  Salmon,  35  CaL  576,  95  Am.  Dec.  142;  Holcomb  v. 
Coryell,  11  N.  J.  Eq.  548 ;    Story's  Eq.  Jur.  656c. 

The  decisions  appear  to  be  uniform  in  holding  the  equitable  doc- 
trine as  stated  in  the  foregoing  cases.  We  have  not  overlooked  the 
cases  cited  by  appellees.  It  would  seem  to  follow  that,  upon  the  exe- 
cution of  the  deed  by  the  five  daughters  of  Joseph  A.  Steele  to  Smith 
and  Wilson  of  their  five-eighteenths  interest  in  the  tract  of  494  acres, 
they  became  tenants  in  common  with  appellees  of  the  entire  tract,  and 
upon  the  conveyance  of  John  G.  Steele  to  Pagan,  who  conveyed  to 
Patterson,  he  became  also  tenant  in  common  to  the  extent  of  his  in- 
terest as  one  of  the  heirs  of  said  Joseph  A.  Steele.  Patterson's  ex- 
ecutors conveyed  this  interest  in  the  99  acres  to  Amelia  Pride,  who 
conveyed  to  Watson,  thus  putting  in  him  the  interest  of  John  G.  Steele 
in  the  fee  in  the  99  acres  which  he  inherited  from  his  father,  Joseph 
A.  Steele. 

Appellant,  Highland  Park  Manufacturing  G)mpany,  through  the 
Standard  Cotton  Mills,  acquired  the  five-eighteenths  interest  in  the 
99-acre  tract  which  had  vested  in  Smith  and  Wilson,  and  was  by  them 
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conveyed  to  the  Standard  Cotton  Mills.  Appellees  were  entitled  to 
make,  and  according  to  the  usual  practice  should  have  made,  all  of 
the  tenants  in  common  parties  to  the  original  suit,  treating  the  494-acre 
tract  as  one  body  of  land  to  be  partitioned.  They  were  under  no  ob- 
ligation to  recognize  the  conveyances  of  the  99  acres  and  the  27  acres 
as  separating  or  interfering  with  the  integrity  of  the  original  tract, 
in  each  and  every  part  of  which  they  were  the  owners  of  an  undivided 
one-half.  In  such  a  petition,  in  which  all  persons  interested  were 
parties,  the  court  would  have  partitioned  the  entire  tract,  setting  apart 
to  the  appellees  their  one-half,  and  to  the  other  parties  their  respective 
interests,  preserving  the  equities  of  all  parties.  They  did  not  pursue 
this  course,  but,  treating  the  400  acres  as  a  separate  tract,  of  which 
they  claimed  one-half,  they  obtained  partition  thereof  in  the  suit 
brought  in  the  state  court,  taking  no  account  of  the  99  acres.  After 
thus  securing  their  interest  in  the  400  acres,  they  may  have  treated 
the  99  acres  as  one  tract,  and  had  partition  thereof,  making  all  per- 
sons having  an  interest  therein  parties  to  the  record. 

As  we  have  seen,  Smith  and  Wilson,  claiming  under  the  deed  from 
the  five  daughters  of  Joseph  A.  Steele  and  the  deed  from  Watson, 
would  not  have  been  entitled,  at  law,  to  hold  the  27  acres  by  metes 
and  bounds,  but  would  have  been  entitled  to  the  undivided  interest 
which  they  had  thus  acquired,  being  five-eighteenths.  The  fact  that 
they  held  a  deed  from  the  cotenant  for  a  specific  portion  of  the  land 
could  not  affect  prejudicially  the  right  of  appellees  to  have  their  one- 
half  interest  in  value  set  apart  to  them ;  but,  if  it  could  be  done  with- 
out such  prejudice,  Smith  and  Wilson  had  an  equity,  which  the  court 
would  have  enforced,  to  have  the  27  acres  set  apart  as  and  for  their 
five-eighteenths  interest  in  the  entire  99  acre  tract.  Mr.  Freeman 
says: 

"While  no  such  grantee  bas  an  absolute  rigbt  to  bave  the  part  granted  to 
him  set  apart  to  him,  or  his  grantor,  upon  partition,  yet  he  has  rights  which 
wm  receive  the  consideration  of  the  conrt,  and  will  be  respected,  so  far  as 
they  can  be,  without  prejudice  to  the  rights  of  the  other  part  owners.  The 
court,  however,  when  the  interests  of  the  other  owners  will  not  be  impaired 
thereby,  will  set  off  to  the  grantees  of  specified  parcels  the  tracts  included 
wittiin  their  respective  deeds."    C5otenancy,  §  205. 

The  learned  author  further  says : 

"He  is  more  deeply  interested  in  partition  than  any  of  the  tenants  in  com- 
mon of  the  entire  tract.  It  little  matters  to  them  where  their  respective  por- 
tions may  be  located.  But  with  the  grantee  of  a  special  location  it  is  all-im- 
portant that  such  division  will  be  made  as  will  allow  his  deed  to  become 
operative.  He  is  entitled  to  the  consideration  of  the  court,  and  will,  whenever 
Ills  claims  are  known  to  the  court,  be  protected,  as  far  as  possible  without 
doing  injustice  to  the  cotenants  of  the  whole  tract."    Section  465. 

So,  in  Boggess  v.  Meredith,  16  W.  Va.  29,  it  is  said : 

"In  making  such  partition,  if  the  parcel  sold  and  conveyed  by  one  tenant  in 
common"  by  metes  and  bounds  **can  be  assigned  to  the  purchaser  as  a  part 
or  the  whole  of  the  share  of  his  grantor  without  prejudice  to  the  cotenant, 
*  *  *  the  courts  will  so  a^ign  it,  thereby  making  the  purchaser's  title 
perfect." 
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While  the  equity  of  the  grantee  of  one  of  the  tenants  in  common 
of  a  specific  portion  of  the  land  held  in  common  has  been  worked 
out  by  diflFerent  methods,  the  principle  upon  which  the  equity  is  based 
is  uniformly  recognized.  The  courts  permit  the  deed  to  so  operate  as 
to  effectuate  the  intention  of  the  parties  to  it,  without  prejudicing 
the  right  of  the  other  tenants  in  common.  This  is  illustrated  in  the 
language  of  the  court  in  Cook  v.  Great  Northern  Railroad  Co.,  3  Tex. 
Civ.  App.  125,  22  S.  W.  1012: 

'*While  It  has  been  held  that  the  deed  of  a  tenant  in  common  for  a  portion 
of  the  land  by  metes  and  bounds  is  void,  the  recognized  doctrine  in  this  state 
is  that  such  a  deed  will  convey  an  equity  which  the  grantee  has  a  right  to 
assert  in  a  suit  for  partition,  and  to  have  the  land  conveyed  and  set  apart 
to  him  in  the  partition,  if  it  can  be  done  without  prejudice  to  the  other  ten- 
ants in  common." 

In  that  case  one  of  the  tenants  in  common  conveyed  a  portion  of 
the  land  by  metes  and  bounds.  The  other  tenants  made  partition  of 
the  residue  of  the  tract — not  taking  into  consideration  the  portion 
conveyed,  or  giving  any  recognition  to  the  rights  of  the  grantee  of 
their  cotenant.  Thereafter  they  brought  suit  for  partition  of  the  por- 
tion of  the  tract  conveyed,  making  the  grantee  party  defendant.  The 
Court  (Texas)  held  that,  in  making  partition  of  tfie  portion  of  the 
tract  not  conveyed,  the  plaintiffs  had  recognized  the  validity  of  the 
conveyance  and  the  title  of  the  grantee  to  the  portion  conveyed  to 
him,  and  that  they  were  estopped  from  asserting  any  interest  therein. 
The  Supreme  Court  of  Michigan  in  Pellow  v.  Arctic  Mining  Co.,  164 
Mich.  87,  128  N.  W.  918,  47  L.  R.  A.  (N.  S.)  573,  Ann.  Cas.  1912B, 
827,  worked  out  the  equity  in  the  same  way. 

In  Bigelow  v.  Littlefield,  52  Me.  24,  83  Am.  Dec.  484,  one  tenant 
in  common  conveyed  by  metes  and  bounds  a  portion  of  the  land. 
Thereafter  the  other  tenant  sought  to  have  partition  of  the  portion 
so  conveyed,  making  the  grantee  party  defendant.  The  court  dis- 
missed the  petition,  saying: 

"Plaintiff  does  not  ask  that  partition  may  be  made  of  the  whole  tract  in 
which  she  claims  to  be  a  tenant  in  common,  but  only  of  that  portion  held  by 
the  respondents;  and,  if  she  could  succeed,  she  would  take  from  them  one- 
half  of  the  land  for  which  her  husband  has  been  paid  the  fuU  value.  But 
she  cannot  succeed.  When  partition  of  real  estate  held  in  common  is  to 
be  enforced  by  legal  process,  the  whole  tract  so  held  must  be  partitioned  at 
the  same  time.  One  tenant  in  common  cannot  enforce  partition  of  part  only 
of  the  common  estate.  Nor  does  a  conveyance  by  one  tenant  in  common  of 
his  interest  in  a  part  only  of  the  land  thus  held  authorize  a  cotenant  to  en- 
force partition  of  such  part  against  the  grantee,  leaving  the  residue  of  the 
estate  unpartitioned.*'  Barnes  v.  Lynch,  151  Mass.  510,  24  N.  B.  783,  21  Am. 
St  Rep.  470. 

[2]  Without  regard  to  the  particular  method  adopted  in  each  case 
for  protecting  the  right  of  the  grantee  of  one  of  the  tenants  of  a 
specific  portion  of  the  land,  the  decisions  all  recognize  his  right  to  be 
protected,  if  it  can  be  done  without  prejudice  to  the  rights  of  the 
other  tenants.  In  Kennedy  v.  Boykin,  35  S.  C.  61,  14  S.  E.  809,  28 
Am.  St.  Rep.  838,  it  was  held  that  a  mortgagee  of  one  tenant  in  com- 
mon of  a  specific  part  of  the  land  was  entitled  to  have  the  partition 
so  made  that  his  rights  on  the  part  covered  by  the  mortgage  should  be 
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protected — subject,  of  course,' to  the  limitation  that  the  right  of  the 
other  tenants  should  not  be  prejudiced.  Railroad  Co.  v.  Leech,  35 
S.  C.  146,  14  S.  E.  730;  Jeter  v.  Knight,  81  S.  C.  265,  62  S.  E.  259, 
128  Am.  St.  Rep.  908,  in  which  it  was  said,  citing  former  decisions 
of  the  court,  that : 

"Where  a  tenant  in  common  had  placed  a  burden  on  the  common  property, 
Justice  and  equity  demanded  that  partition  should  be,  if  practicable,  so  made 
as  to  allot  to  such  tenant  in  common  the  portion  upon  which  the  burden  has 
been  placed.** 

The  equity  was  enforced  and  administered  upon  the  same  principle 
in  Young  v.  Edwards,  supra. 

Applying  the  principle  to  the  facts  in  this  regard,  it  would  seem 
that,  as  appellees  had,  by  suing  for  and  recovering  their  interest  in  the 
400  acres,  elected  to  treat  the  99-acre  tract  as  a  separate  part  of  the 
original  tract  of  494  acres,  they  should  have  sought  partition  of  the 
entire  99  acres — ^making  all  persons  who  had  any  interest  therein  par- 
ties to  the  proceedings.  If  this  had  been  done.  Smith  and  Wilson,  or 
appellant,  as  their  grantee,  would  have  been  entitled  to  assert  the 
equity  to  have  the  decree  for  partition  so  molded  that,  if  it  could 
be  done  without  prejudice  to  the  other  tenants,  the  27  acres  for  which 
they  held  a  deed  from  the  cotenant,  representing  five-eighteenths  of  the 
99-acre  tract,  should  be  allotted  to  them.  This  equity  is  vested  in  the 
appellant.  Highland  Park  Manufacturing  Company,  by  the  conveyance 
under  which  it  acquired  the  title  of  Smith  and  Wilson.  While  it  does 
not  very  clearly  appear  how  it  was  brought  about,  it  seems  to  be 
conceded  that  appellees  have  settled  with  those  claiming  or  holding 
as  tenants  in  common  with  them  the  residue  of  the  99  acres — they 
seeking  in  this  suit  to  have  partition  only  of  the  27  acres,  treating  the 
residue  as  eliminated.  It  is  manifest  that  appellees  could  not,  by  any 
settlement  with  those  who  claimed,  or  owned,  the  undivided  inter- 
est in  the  residue  of  the  99-acre  tract,  affect  the  equity  of  Smith  and 
Wilson,  or  their  grantee.  It  may  be  that  they  have  released  to  such 
persons  their  interest  in  such  residue. 

However  this  may  be,  as  the  record  now  appears,  appellant  is  en- 
titled to  have  the  entire  tract  valued,  and  have  set  apart  to  it,  in 
severalty,  such  portion  thereof  as  represents  five-eighteenths  in  value 
of  the  whole,  unless  other  conveyances  of  portions  of  the  tract  have 
affected  this  equity.  If,  upon  such  valuation,  it  shall  appear  that  the 
27  acres  is  not  of  greater  value  than  five-eighteenths  of  the  entire 
tract,  the  decree  will  direct  the  allotment  thereof  to  appellant ;  if  a  part 
thereof  is  found  to  be  of  such  value  such  part  should  be  allotted.  The 
principle  upon  which  the  court  will  frame  its  decree  is  stated  by  Mr. 
Justice  Story: 

*^Courts  of  equity  in  making  these  adjustments  wiU  not  confine  themselves 
to  the  mere  legal  rights  of  the  original  tenants  in  common,  but  wiU  have 
regard  to  the  legal  and  equitable  rights  of  aU  parties  interested  in  the  estate, 
which  have  been  derived  from  any  of  the  original  tenants  in  common."  £q. 
Jur.  656. 

Appellees  urge,  among  other  objections  to  appellant's  claim,  that 
it  wiU  be  necessary,  in  its  administration,  to  bring  into  the  record 
149  CO.  A.— 2 
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new  parties — ^those  to  whom  parts  of,  or  interests  in,  the  residue  of 
the  99-acre  tract  have  been  conveyed.  We  assixmed  this  to  be  true 
in  the  original  opinion  filed  herein.  In  the  present  condition  of  the 
record  it  is  not  clear  whether  such  necessity  will  arise.  If,  however, 
the  court  shall  conclude  that  such  parties  are  necessary,  we  see  no 
good  reason  why  they  may  not  be  brought  in  for  the  purpose  of  ad- 
justing the  equities  and  giving  to  all  concerned  what  is  justly  due 
them.    Marshall  v.  Beverley,  5  Wheat.  313,  5  L.  Ed.  97. 

It  is  insisted  that  the  attempted  partition  between  Smith  and  Wil- 
son and  Watson  was,  as  to  appellees,  absolutely  void;  that  the  deed 
of  release  to  the  27  acres  by  metes  and  bounds  wrought  no  change 
in  the  title  or  status  of  either  Watson  or  Smith  and  Wilson.  If  by 
this  is  meant  that  such  deed  could  not  operate  as  a  conveyance,  vest- 
ing the  legal  title  to  the  27  acres,  in  Smith  and  Wilson,  or  affecting 
prejudicially  the  rights  of  appellees,  it  is  conceded  to  be  true ;  but,  as 
we  have  seen,  this  deed  operated  to  vest  in  Smith  and  Wilson  equities 
which  could  not  be  destroyed  by  appellees.  They  could  not  be  en- 
forced to  the  prejudice  of  appeUees,  but,  within  this  limitation,  will 
be  protected  and  enforced.  If  it  be  conceded  that  the  release  or 
quitclaim  from  Watson  to  Smith  and  Wilson  was  entirely  inoperative 
for  any  purpose,  the  deed  from  Smith  and  Wilson,  to  those  under 
whom  appellant  claims,  of  the  27  acres  by  metes  and  bounds,  brings 
it  within  the  principle  upon  which  the  equity  now  asserted  is  based. 
It  was  an  attempt  on  the  part  of  Smith  and  Wilson  to  convey  by 
metes  and  bounds  a  specific  portion  of  the  99  acres  of  which  they 
owned  an  undivided  five-eighteenths  interest;  hence  the  deed  from 
Watson  to  them  may  be  eliminated  from  consideration,  without  af- 
fecting the  equity  asserted  by  appellant. 

We  are  not  inadvertent  to  the  difficulties  presented  in  doing  so. 
The  unfortunate  misconception  of  the  rights  of  the  parties  interested, 
under  the  deed  from  John  Steele,  Sr.,  to  Joseph  A.  Steele,  resulting 
in  complications  which  none  could  anticipate,  has  imposed  upon  the 
court  the  duty  of,  so  far  as  is  possible,  securing  the  substantial  rights 
of  those  who  have  acquired,  in  good  faith,  interests  in,  and  expended 
large  sums  upon,  permanent  improvements  on  the  portion  of  the 
land  which  they  honestly  believed  to  belong  to  them.  While  the  court 
will  not  permit  the  rights  of  appellees  who  are  adjudged,  in  this  suit, 
to  be  entitled  to  one-half  in  value  of  the  99  acres,  to  be  prejudiced, 
it  will  not  permit  them,  in  the  enforcement  of  such  right  to  disturb 
and  displace  equities  of  appellant,  based  upon  sound  principles  of 
justice.  They  have  sued  for,  and  recovered,  their  interest  in  the  400 
acres,  without  taking  into  account  the  rights  of  Smith  and  Wilson, 
or  their  grantees,  in  the  99  acres.  We  do  not  hold  they  were  not 
entitled  to  do  so,  but  if  they  elected  to  pursue  that  course,  and  in 
doing  so,  they  were  doubtless  well  advised,  they  eliminated  that  por- 
tion of  the  original  tract  from  further  consideration,  leaving  their 
rights,  and  the  rights  of  the  other  cotenants,  in  the  remaining  99^ 
acres  to  be  worked  out  upon  equitable  principles. 

We  have  given  careful  consideration  to  the  interesting  argument 
of  appellees,  oral  and  by  brief.    It  appears  to  us  that  they  fail  to  give 
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effect  to  the  equitable  conceptions  upon  which  the  court  deals  with 
the  rights  of  parties  related  to  the  property  in  this  case.  We  note 
the  statement  in  the  brief  that  Watson  conveyed  to  Mrs.  Kimbrell  18 
acres  of  the  99-acre  tract  prior  to  the  purchase  by  Smith  and  Wilson 
from  the  daughters  of  Joseph  A.  Steele.  What,  if  any,  effect  this 
fact  has  on  the  equity  of  appellant,  we  do  not  perceive,  and  note  it 
only  because  counsel  attach  importance  to  the  fact. 

We  do  not  concur  with  appellant  that,  for  the  reasons  assigned, 
appellees  are  estopped  from  maintaining  this  suit  for  partition  of  the 
27  acres,  nor  that  the  bill  should  be  dismissed  because  they  do  not 
ask  for  partition  of  the  entire  99  acres.  We  are  of  the  opinion  that, 
for  the  reasons  given  herein,  the  99  acres  constitute  the  unit,  or  tract, 
of  which  partition  should  be  made.  We  have  not  overlooked  the 
admission  in  the  record  in  regard  to  the  value  of  the  27  acres  as 
related  to  the  remainder  of  the  tract,  but  do  not  think  such  admis- 
sion should  be  adopted  as  the  basis  for  making  a  decree  ^herein.  The 
decree  from  which  the  appeal  was  taken,  adopting  the  findings  of 
the  special  master  in  regard  to  the  value  of  the  improvements  placed 
on  the  27  acres,  by  appellant  and  its  grantor,  and  the  rental  value, 
directs  the  appointment  of  commissioners  to  make  partition  upon  the 
basis  prescribed,  and,  if  they  find  that  actual  partition  cannot  be 
made  to  report  to  the  court  the  value  of  the  lands  sought  to  be  par- 
titioned, etc. 

This  decree  is  affirmed,  with  the  following  modification :  That  the 
commissioner  so  appointed  will  also  ascertain  and  report  the  value 
of  the  entire  99  acres,  independent  and  exclusive  of  the  betterments 
and  improvements,  together  with  the  value  of  the  27  acres,  also  in- 
dependent of  betterments,  so  that  the  court  may  be  advised  whether 
said  27  acres  is  of  greater  or  less  value  than  five-eighteenths  of  the 
value  of  the  entire  tract,  with  such  other  and  furSier  information 
in  respect  to  the  value  of  said  99  acres,  or  any  part  thereof,  and  in 
regard  to  the  title  thereto,  as  the  same  has  been  affected  by  con- 
veyance of  any  part  or  parts  thereof,  to  persons  other  than  the  pres- 
ent parties  to  this  record.  That  the  court  will,  if  in  its  opinion  other 
ipersons  are  necessary  parties  to  a  final  determination  of  the  rights 
and  equities  of  the  present  parties,  make  such  orders  as,  in  its  opin- 
ion, may  be  necessary  to  bring  such  persons  into  this  suit,  to  the  end 
that  a  full  and  final  determination  of  the  rights  of  all  parties  in 
interest  may  be  had.  The  motion  made  by  appellant  to  amend  its 
cross-bill  is  not  before  us.  We  do  not  express  any  opinion  in  regard 
to  the  refusal  of  the  judge  to  allow  the  amendment.  In  our  opinion, 
all  questions  involving  the  equities  of  the  parties  to  any  portion  of 
the  99  acres  should  be  considered  and  disposed  of  by  the  court  in 
framing  its  final  decree.  Further  proceedings  will  be  had  in  the  cause 
in  accordance  with  the  opinion  herein  set  forth. 

Modified. 
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(235  Fed.  474) 
MISSOURI  PAC.  RY.  CO.  et  al.  v.  C.  B.  FERGUSON  SAWBHLL  CO.* 
(Circuit  Court  of  Appeals,  Eighth  Circuit    July  19,  1916.) 
No.  4604. 

1.  Pleading  ^=>369(1) — Interstate  Coiocebce  Commission — ^Action  to  Ew- 

FOBCE  Award  of  Damages — ^Election. 

In  an  action  against  railroad  companies  to  enforce  an  order  of  the 
Interstate  Commerce  Commission  awarding  reparation  to  plaintiff  for 
unjust  and  unreasonable  freight  charges  exacted  by  defendants,  a  motion 
to  require  plaintiff  to  elect  on  which  one  of  two  orders  of  the  Commis- 
sion it  would  rely  was  properly  denied,  where  the  second  order  merely 
modified  the  first  in  a  formal  particular  having  nothing  to  do  with  the 
award  of  damages;  nor  was  it  material  that  the  second  order  did  not 
change  the  date  fixed  by  the  first  for  payment  of  the  award,  which  had 
already  passed. 

[Ed.  Note. — For  other  cases,  see  Pleading,  Cent.  Dig.  ff  1199,  12<X>; 
Dec.  Dig.  <S=»369(1);   Replevin,  Cent  Dig.  f  206.] 

2.  Commerce  ^=>95 — ^Interstate  Commerce  Commission — ^Action  to  Enforce 

Award  of  Damages — Evidence. 

Under  the  provision  of  Interstate  Commerce  Act  Feb.  4,  1887,  c.  104, 
§  16,  24  Stat.  384,  as  amended  by  Hepburn  Act  June  29,  1906,  c.  3591,  §  5, 
34  Stat  590  (Comp.  St  1913,  §  8584,  subd.  2),  that  a  suit  for  damages 
based  on  an  award  of  the  Interstate  Commerce  Commission  "shall  pro- 
ceed in  all  respects  like  other  dvll  suits  for  damages,"  except  that  *i:he 
findings  and  order  of  the  Commission  shall  be  prima  fade  evidence  of 
the  facts  therein  stated,"  the  plaintiff  in  such  action  may  introduce  evi- 
dence in  addition  to  that  produced  before  the  Commission. 

[Ed.  Note. — For  other  cases,  see  0)mmerce,  Cent  Dig.  §  145;  Dec. 
Dig.  «=>95.] 

3.  Commerce    ^=985 — Interstate   Commerce   Commission — Jurisdiction    to 

Award  Damages. 

Objections  to  the  Jurisdiction  and  authority  of  the  Interstate  Com- 
merce Commission  to  award  damages  to  a  sliipper  because  of  unjust  and 
unreasonable  freight  cliarges  exacted  by  railroad  companies  considered, 
and  held  without  merit 

[Ed,  Note. — For  other  cases,  see  CJommerce,  Cent  Dig.  §  138 ;  Dec  Dig. 
«=>85.] 

4.  Commerce     ^=>87 — Interstate     Commerce    Commission — ^Authority    to 

Award  Damages — ^Limitation. 

Interstate  Commerce  Act  Feb.  4,  1887,  §  16,  as  amended  by  Act  June 
29,  1906,  §  5  (Comp.  St  1913,  §  8584,  subd.  2),  relating  to  awards  of  dam- 
ages by  the  Interstate  Commerce  Commission,  provides  that  "all  com- 
plaints for  the  recovery  of  damages  shall  be  filed  with  the  Commission 
within  two  years  from  the  time  the  cause  of  action  accrues  and  not 
after."  Held,  that  the  filing  of  a  complaint  within  such  time,  asking  a 
modification  of  a  rate  and  generally  for  reparation  for  all  sums  unlaw- 
fully collected,  was  a  compliance  with  such  requirement  and  authorized 
the  Commission  to  make  an  award  of  damages,  although  the  complaint 
contained  no  specific  statement  of  the  shipments  on  which  reparation 
was  claimed  and  such  statement  was  not  filed  until  more  than  two  years 
thereafter  and  after  a  hearing  as  to  the  legality  of  the  rate  complained 
of,  where  no  objection  was  made  on  that  ground  before  the  Commission. 

[Ed.  Note. — ^For  other  cases,  see  CJommerce,  Cent  Dig.  §  139;  Dec, 
Dig.  <©=5>87.1 

5.  Commerce    ^=»86 — ^Interstate    Commerce     Commission — ^Authoritt    to 

Award  Damages. 

That  other  carriers,  not  parties  to  a  proceeding  before  the  Interstate 
Commerce  Commission,  participated  to  a  small  extent  in  the  transporta- 

^=»For  other  cases  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
^Rehearing  denied  November  20,  1916. 
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tion  of  shipments  on  account  of  which  an  award  of  damages  was  made 
against  defendants,  held  not  to  invalidate  the  award. 

[Ed.  Note. — For  other  cases,  see  Commerce,  Cent.  Dig.  §  140 ;  Dec.  Dig. 
«=>86.] 

6.  ComacBCK  ^=»86 — ^Intebstatb  Commebcb  Commission — ^Awabd  of  Damages 

— Intebest. 

In  making  an  award  of  damages  on  account  of  excessive  freight  cliarges 
paid  under  protest,  the  Interstate  Commerce  Commission  may  properly 
allow  interest. 

[Ed.  Note.— For  other  cases,  see  Commerce,  Cent.  Dig.  §  138;  Dec 
Dig.  «=>85.1 

7.  Costs  ^=>196 — ^Action  to  Enforce  Award  bt  Interstate  Commerce  Com- 

mission— ^Aldowance  of  Attorney's  Fee. 

The  reasonable  attorney's  fee  authorized  to  be  allowed  in  favor  of 
the  plaintiff  in  an  action  to  enforce  an  award  of  damages  made  by  the 
Interstate  Commerce  Commission,  to  be  taxed  as  a  part  of  the  costs  "if 
the  petitioner  shall  finally  prevail,"  should  not  be  taxed,  when  error 
proceedings  are  taken,  until  they  are  determined. 

[Ed.  Note. — ^For  other  cases,  see  Costs,  Cent  Dig.  S  751;  Dec  Dig. 
«=5>196.] 

Sanborn,  Circuit  Judge,  dissenting. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Arkansas ;  Jacob  Trieber,  Judge. 

Action  by  the  C.  E.  Ferguson  Sawmill  Company  against  the  Mis- 
souri Pacific  Railway  Company,  the  St.  Louis,  Iron  Mountain  & 
Southern  Railway  Company,  and  others.  Judgment  for  plaintiff,  and 
defendants  named  bring  error.    Affirmed. 

E.  B.  Kinsworthy,  of  Little  Rock,  Ark.,  and  Henry  G.  Herbel  and 
Fred.  G.  Wright,  both  of  St.  Louis,  Mo.,  for  plaintiffs  in  error. 
John  F.  Clifford,  of  Little  Rock,  Ark.,  for  defendant  in  error. 

Before  SANBORN,  APA^IS,  and  GARLAND,  Circuit  Judges. 

GARLAND,  Circuit  Judge.  The  Sawmill  Company,  hereafter  call- 
ed the  plaintiflF,  brought  this  action  against  the  St.  Louis,  Iron  Moun- 
tain &  Southern  Railway  Company  and  the  Missouri  Pacific  Railway 
Company,  hereafter  called  defendants,  to  recover  the  sum  of  $583.27, 
and  interest  thereon  at  6  per  cent,  from  September  1,  1911,  being  the 
amount  of  an  award  of  damages  allowed  by  the  Interstate  Conunerce 
•Conmiission,  hereafter  called  Commission,  for  unjust  and  unreason- 
able freight  rates  paid  by  the  plaintiff  on  cypress  lumber  in  carloads 
from  Littie  Rock  and  Woodson,  Ark.,  to  points  in  Oklahoma,  Kansas, 
and  Missouri.  The  Chicago,  Rock  Island  &  Pacific  Railway  Com- 
pany, Union  Pacific  Railroad  Company,  Chicago,  Burlington  &  Quincy 
Railroad  Company,  Missouri,  Kansas  &  Texas  Railway  Company,  and 
St  Louis  &  San  Francisco  Railroad  Company  were  originally  made  de- 
fendants in  the  action,  but  were  subsequently  dismissed  by  the  plain- 
tiff.   A  jury  being  waived,  the  case  was  tried  to  the  court. 

[1]  At  the  dose  of  the  trial  judgment  was  rendered  for  plaintiff  in 
the  amount  of  the  award  of  the  Commission  and  interest,  amount- 
ing in  all  to  $717.17.    As  a  part  of  the  judgment  the  court  allowed 
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an  attorney's  fee  in  the  sum  of  $S(X).  The  defendants  have  brought 
the  case  here,  alleging  error.  At  the  commencement  of  the  trial  coun- 
sel for  defendants  made  a  motion  that  the  plaintiff  be  compelled  to 
elect  upon  which  order  allowing  reparation  it  would  rely.  The  motion 
was  denied,  and  an  exception  taken.  In  order  to  understand  this 
motion,  a  brief  statement  is  necessary. 

The  first  petition  in  the  proceeding  which  resulted  in  the  award 
of  reparation  was  filed  by  the  plaintiff  with  the  Commission  August 
31,  1909.  The  St.  Louis,  Iron  Mountain  &  Southern  Railway  Com- 
pany was  the  only  defendant  in  this  complaint.  The  plaintiff  com- 
plained of  what  was  called  the  Southwestern  Line  Tariff  No.  50, 
effective  August  3,  1909,  which  had  been  issued  by  said  railway  June 
24,  1909,  and  which  named  a  rate  on  cypress  lumber  from  Little  Rock 
and  Woodson,  Ark.,  to  Kansas  City,  Mo.,  and  other  principal  con- 
suming points,  of  24  cents  per  100  pounds,  being  an  advance  of  8 
cents  over  the  previous  tariff.  The  complaint  alleged  that  the  tariff 
rate  complained  of  was  unjust,  discriminatory,  and  unduly  prejudi- 
cial to  the  interests  of  the  plaintiff.  The  complaint  prayed  that  the 
Commission  order  the  defendant  to  cease  and  desist  from  said  viola- 
tions of  the  Act  to  Regulate  Commerce,  and  that  it  be  required  to 
establish  and  put  in  force  a  rate  on  cypress  lumber  from  Little  Rock 
and  Woodson,  as  formerly  carried  in  its  Joint  Freight  Tariff  No. 
4929,  and  also  that  defendant  be  ordered  to  repay  to  complainant  all 
sums  paid  by  it  for  freight  in  excess  of  those  rates  which  the  Com- 
mission should  determine  to  be  reasonable  and  just. 

May  2,  1910,  the  Commission  made  its  report  in  the  case,  and  found 
that  the  rates  on  cypress  lumber  in  carloads  from  Little  Rock  and 
Woodson  to  points  in  Oklahoma,  Kansas,  and  Missouri,  located  on 
the  lines  of  defendant,  were  unjust  and  unreascHiable,  and  that  the 
maximum  rates  for  the  future  between  the  points  named  should  not 
exceed  the  rates  set  forth  in  a  table  attached  to  the  report.  The  Com- 
mission said  in  its  report  that,  if  the  plaintiff  desired  to  question  the 
reasonableness  of  rates  to  points  on  the  lines  of  the  Missouri  Pacific 
Railway  Company,  said  company  should  be  made  a  party. 

An  order  was  duly  made,  condemning  the  rates  complained  of  as 
unreasonable  and  unjust,  and  commanding  the  defendant  to  estab- 
lish and  put  in  force  rates  that  the  Commission  decided  to  be  rea- 
sonable. On  June  27,  1910,  the  plaintiff  filed  a  supplemental  complaint 
which  in  no  wise  differed  from  the  original  complaint,  except  that 
the  Missouri  Pacific  Railway  Company,  Chicago,  Burlington  &  Quincy 
Railroad  Company,  Chicago,  Rock  Island  &  Pacific  Railway  Com- 
pany, Missouri,  Kansas  &  Texas  Railway  Company,  St.  Louis  & 
San  Francisco  Railroad  Company,  and  Union  Pacific  Railroad  Com- 
pany were  made  defendants.  On  April  1,  1912,  the  Interstate  Com- 
merce Commission  made  a  supplemental  report  in  the  same  case,  after 
additional  testimony  had  been  taken  and  the  other  ra"  oad  companies 
made  defendants.  The  supplemental  complaint  above  referred  to 
contained  the  same  prayer  as  the  original  complaint.  In  its  supple- 
mental report  the  Commission  adhered  to  its  former  decision  and  fur- 
ther ordered: 
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"That  to  enable  the  defendants  to  adjust  the  rates  to  points  otter  than 
Kansas  C^ty  in  harmony  with  the  Commission's  report  herein,  and  for  the 
purpose  of  receiving  proof  upon  which  an  order  of  reparation  may  be  enter- 
ed, the  case  be  held  open  for  such  further  action  of  the  Commission  as  may 
be  necessary." 

On  November  4,  1913,  the  G)i]imission  made  an  award  in  the  case, 
finding  the  amotmt  of  reparation  due  to  the  plaintiff  from  the  de- 
fendants in  the  supplemental  complaint  in  the  sum  of  $583.27,  and 
interest  thereon  at  the  rate  of  6  per  cent,  per  annum  from  September 
1,  1911.  The  award  contained  the  usual  order  for  the  payment  of 
the  same.  The  present  action  was  commenced  for  the  purpose  of 
recovering  the  award  provided  for  in  the  order  of  November  4,  1913. 
About  a  year  after  the  award  had  been  made,  and  about  four  months 
after  the  commencement  of  the  present  action,  the  defendants  ap- 
plied to  the  Commission  for  an  order  modifying  the  order  of  No- 
vember 4,  1913,  as  follows:  The  order  last  referred  to  contained 
a  statement  that  the  parties  had  filed  an  agreed  statement  of  facts  re- 
specting the  movement  of  the  shipments  involved  and  the  amount  of 
reparation  due  thereon.  The  defendants  objected  to  the  expression 
"agreed  statement  of  facts,"  as  they  claimed  that  no  such  statement 
was  made.  On  considering  this  application  the  Commission  on  No- 
vember 25,  1914,  made  an  order  modifying  its  former  order,  and 
changing  the  recital  therein  as  above  mentioned,  so  that  it  read  that 
by  statements  filed  the  parties  have  agreed  as  to  the  facts  respecting 
the  movement  of  the  shipments  involved  and  the  amount  of  charges 
collected  thereon.  On  the  making  of  this  modified  order  the  plaintiff 
in  the  present  action  filed  a  supplemental  complaint  setting  up  in  ad- 
dition to  the  original  order  the  modified  order  and  the  report  of  the 
Commission  in  connection  therewith. 

It  will  thus  be  seen  that  the  defendants  in  the  present  action  were 
asking  the  court  to  compel  the  plaintiff  to  elect  as  to  whether  it  would 
rely  upon  the  original  order  or  the  modified  order.  The  motion  to 
compel  an  election  was  properly  overruled.  There  was  only  one 
order  of  reparation  made  by  the  Commission,  and  there  was  only  one 
case  before  the  Commission.  It  was  proper  that  both  reports  and 
both  orders  be  set  forth  in  the  complaint,  that  the  true  situation  might 
be  presented.  In  this  connection  it  is  claimed  that  the  order  of 
November  25,  1914,  required  an  impossible  date  for  the  same  to  be 
performed  by  the  defendants,  in  that  it  required  the  defendants  to 
pay  the  award  to  plaintiff  on  or  before  December  15,  1913,  a  date 
nearly  a  year  before  the  date  of  the  order.  This  is  a  sample  of  many 
of  the  objections  made  at  the  trial.  This  confusion  in  dates  occurred 
in  this  way:  The  original  order  of  November  4,  1913,  fixed  the 
date  of  the  payment  of  the  award  as  December  15,  1913.  The  modi- 
fying order  of  November  25,  1914,  did  not  change  the  date  of  the 
performance  of  the  original  order,  but  simply  modified  it  in  the  re- 
spect that  complaint  was  made  by  the  defendants.  The  defendants 
had  not  complied  with  the  original  order  and  a  suit  was  then  pending 
to  enforce  it.  The  modified  order  was  not  a  new  order,  which  re- 
quired a  new  date  to  be  fixed  for  its  performance,  and  the  objection 
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has  no  merit.    Moreover,  this  point  was  not  presented  to  the  court 
below. 

[2]  Counsel  for  defendants  also  moved  to  strike  portions  of  the 
supplemental  complaint  relating  to  the  supplemental  order.  This 
motion  was  rightly  overruled  for  the  reasons  above  stated.  After 
the  plaintiff  had  introduced  in  evidence  the  orders  and  reports  of  the 
Commission  awarding  damages,  it  called  as  a  witness  Mr.  C.  E.  Fergu- 
son, its  president,  for  the  purpose  of  showing  that  it  had  been  actually 
damaged  in  the  amount  claimed,  and  the  manner  thereof.  Counsel 
for  defendants  objected  to  the  introduction  of  any  evidence  other  than 
that  produced  before  the  Commission.  This  objection  was  overruled, 
and  an  exception  taken.  There  is  no  merit  in  this  c<mtention.  Section 
16  of  the  Act  to  Regulate  Commerce  provides : 

"Such  suit  In  the  Circuit  [District]  Court  of  the  United  States  shaU  proceed 
in  all  respects  Uke  other  dvil  suits  for  damages,  except  that  on  the  trial  of 
such  suit  the  findings  and  order  of  the  Commission  shall  be  prima  facie  evi- 
dence of  the  facts  therein  stated."    Comp.  St  1913,  §  8584,  subd.  2. 

It  thus  appears  from  the  law  itself  that  the  suit  must  proceed  in  all 
respects  like  other  civil  suits  for  damages,  with  no  distinction  between 
it  and  such  other  actions  for  damages,  except  that  the  findings  and 
order  of  the  Commission  shall  be  prima  facie  evidence  of  the  facts 
therein  stated.  In  Meeker  v.  Lehigh  Valley  Railroad  Co.,  236  U.  S. 
412,  35  Sup.  Ct.  328,  59  L.  Ed.  644,  the  Supreme  Court  declared  with 
reference  to  this  provision  as  follows : 

"This  provision  only  establishes  a  rebuttable  presumption.  It  cuts  off  no 
defense,  interposes  no  obstacle  to  a  full  contestation  of  all  the  issues,  and 
takes  no  question  of  fact  from  either  court  or  jury.  At  most,  therefore,  it  Is 
merely  a  rule  of  evidence.  It  does  not  abridge  the  right  of  trial  by  jury,  or 
take  from  any  of  its  incidents.  Nor  does  It  in  any  wise  work  a  denial  of  due 
process  of  law.  In  principle.  It  is  not  unlike  the  statutes  in  many  of  the 
states,  whereby  tax  deeds  are  made  prima  facie  evidence  of  the  regularity 
of  all  of  the  proceedings  upon  which  their  vaUdlty  depends.'* 

See  Meeker  v.  Lehigh  Valley  Railroad  Co.,  a  companion  case,  236 
U.  S.  434,  35  Sup.  Ct.  337,  59  L.  Ed.  659;  Western  New  York  & 
P.  R.  Co.  v.  P.  Refining  Co.,  137  Fed.  343,  70  C.  C.  A.  23. 

In  the  case  last  mentioned  numerous  authorities  are  cited  to  support 
the  position  here  taken.  The  purpose  of  placing  Mr.  Ferguson  on  the 
stand  was  to  show  that  the  shipments  of  lumber  were  made  f .  o.  b. 
destination,  and,  although  the  consignees  in  the  first  instance  paid 
the  freight,  it  was  charged  back  to  3je  plaintiff  on  settlement  of  ac- 
counts. 

[3]  At  the  close  of  all  the  evidence  counsel  for  the  defendants  re- 
quested the  court  to  declare  the  law  to  be  that  the  plaintiff  was  not 
entitled  to  recover.  Under  this  head  certain  reasons  why  the  request 
should  be  granted  were  stated.  The  trial  court  refused  to  declare 
the  law  as  requested,  and  an  exception  was  taken.  It  is  first  claimed 
that  the  Commission  had  no  jurisdiction  to  make  the  award  which  it 
did  for  the  reason  (a)  that  the  summons  issued  to  the  defendants 
required  them  to  "satisfy  the  complaint  or  answer  the  same  in  writ- 
ing within  20  days  from  this  date."    The  summons  was  dated  July 
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5,  1910.  Section  13  of  the  act  provides  that  after  the  filing  of  the 
petition  the  carrier  "shall  be  called  upon  to  satisfy  the  complaint  or 
to  answer  the  same  in  writing  within  a  reasonable  time,  to  be  specified 
by  the  Commission."  Comp.  St  1913,  §  8581.  Section  6  of  the  act 
provides : 

''No  change  shall  be  made  in  the  rates,  fares,  and  charges  or  joint  rates, 
fares,  and  charges  which  have  been  filed  and  published  by  any  common  car- 
rier in  compliance  with  the  requirements  of  this  section,  except  after  thirty 
days'  notice  to  the  Ck)mmi8slon  and  to  the  public  published  as  aforesaid,  which 
shall  plainly  state  the  changes  proposed  to  be  made  in  the  schedule  then  in 
force  and  the  time  when  the  changed  rates,  fares,  or  charges  will  go  into 
effect ;  and  the  proposed  changes  shall  be  shown  by  printing  new  schedules,  or 
shall  be  plainly  indicated  upon  the  schedules  in  force  at  the  time  and  kept 
open  to  public  inspection:  ProTided,  That  the  Commission  may,  in  its  dis- 
cretion and  for  good  cause  shown,  allow  changes  upon  less  than  the  notice 
herein  specified.**    Comp.  St  1913,  §  8569,  subd.  a 

It  is  claimed  that  defendants  could  not  have  satisfied  the  complaint 
within  20  days  by  changing  the  rate,  as  the  statute  requires  30  days' 
notice  of  a  change  in  rates.  Under  the  law  above  quoted  and  the 
facts  in  this  case  there  is  no  merit  whatever  in  this  contention :  First, 
because,  if  the  defendants  desired  to  satisfy  the  complaint  by  chang- 
ing the  rate  complained  of,  we  must  presume  that  the  Commission 
would  upon  the  request  of  defendants  have  allowed  a  change  upon 
less  than  the  regular  notice;  second,  the  record  shows  that  the  orig- 
inal petition  was  filed  with  the  Commission  August  31,  1909,  and 
answer  thereto  was  filed  October  13,  1909.  The  supplemental  com- 
plaint was  filed  June  27,  1910,  received  by  defendants  July  7,  1910, 
and  answer  filed  August  22,  1910.  In  each  instance,  therefore,  the 
defendants  had  45  days  in  which  to  answer  the  original  and  supple- 
mental complaints,  respectively,  and  of  course  would  have  been  al- 
lowed a  longer  time  for  good  cause  shown.  No  extension  of  time 
was  asked  for,  and  the  defendants  proceeded  to  try  the  case  before  the 
Commission  without  objectiQn,  and  the  objection  now  made  was  not 
beard  of  until  it  was  made  at  the  trial  below.  As  a  jurisdictional 
question  the  point  made  is  frivolous. 

(b)  It  is  contended  that  the  Commission  had  no  authority  to  award 
reparation  on  shipments  that  moved  prior  to  the  date  of  filing  plain- 
tiffs complaint.  This  contention  has  no  merit.  Hie  original  com- 
plaint, as  above  stated,  was  filed  August  31,  1909.  It  complained  of  a 
tariff  effective  August  3,  1909,  alleging  that  the  tariff  was  discriminato- 
ry, unduly  prejudicial,  and  exorbitant,  and  prayed  that  the  defendants 
be  required  to  establish  and  put  in  force  rates  on  cypress  lumber  from 
Little  Rock  and  Woodson,  Ark.,  as  formerly  carried  in  its  Joint 
Freight  Tariff  No.  4929.  The  supplemental  complaint  alleged  substan- 
tially the  same  facts.  Each  complaint  prayed  for  reparation.  The 
Commission  in  its  report  said  that  the  complaint — 

^alleges  tliat  defendant  bas  recently  advanced  rates  on  cypress  lumoer  from 
Woodson  and  Little  Bock  to  points  in  Oklaboma,  Kansas,  and  Missouri,  over 
tbe  rates  wliich  have  been  in  effect  for  many  years ;  tliat  said  advances  are 
unreasonable  in  themselves  and  unjustly  discriminatory  against  Woodson 
and  little  Bock,  and  in  favor  of  Memphis,  Tenn.,  and  other  points  east  of 
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Little  Rock.    The  prayer  of  the  complaint  is  that  the  rates  formerly  in  effect 
be  restored  and  reparation  made  for  all  sums  unlawfully  collected.'' 

The  Commission,  of  course,  could  only  establish  a  new  rate  for 
the  future,  but  the  very  meaning  of  reparation  is  compensation  for 
what  has  occurred.  The  plaintiff  could  not  be  injured  until  it  had 
paid  an  excessive  rate. 

[4]  (c)  It  is  next  claimed  that,  as  no  specific  statement  of  the  ship- 
ments on  which  reparation  was  claimed  was  filed  with  the  Commis- 
sion until  October  31,  1913,  the  Commission  had  no  authority  to  award 
reparation  thereon  as  the  same  were  barred  by  the  statute  of  limita- 
tion, found  in  section  16  of  the  act  and  which  reads  as  follows : 

"All  complaints  for  the  recovery  of  damages  shaU  be  filed  with  the  Com- 
mission within  two  years  from  the  time  the  cause  of  action  accrues,  and  not 
after." 

The  original  complaint,  filed  as  above,  contained  the  prayer  that 
has  been  heretofore  quoted.  The  Commission  and  every  other  person 
connected  with  the  case  understood  it  to  be  a  complaint  for  repara- 
tion, as  well  as  for  the  establishment  of  just  and  reasonable  rates. 
A  specific  statement  of  the  particular  shipments  on  which  reparation 
was  claimed  is  shown  by  the  record  to  have  been  received  by  the  Com- 
mission May  25,  1912.  The  defendants  did  not  plead  the  statute  of 
limitation  before  the  Commission,  but,  on  the  contrary,  received  the 
specific  statement  of  shipments,  and  held  the  same  in  their  offices  for 
about  five  months,  finally  returning  the  same  to  the  Commission  with 
the  statement: 

"Our  claim  department  has  checked  this  statement  and  finds  same  to  be 
correct  as  to  shipments  moved  and  the  charges  collected,  and  basing  same  on 
the  new  rates  ordered  in  by  the  Ck)mmission  there  would  be  an  overcharge  of 
$592.67 ;  but  this  admission  should  not  be  construed  that  the  complainant  is 
entitled  to  reparation  in  this  case." 

This  statement  was  signed  by  the  general  freight  agent  of  the  de- 
fendants. The  defendants  demanded  no  bill  of  particulars,  or  that 
the  complaint  be  made  more  specific  and  certain,  before  the  Commis- 
sion. The  statute  provides  that  the  filing  of  the  complaint  shall  toll 
the  statute.  The  record  shows  that  8  of  the  shipments  moved  in  1909, 
15  moved  in  1910,  5  in  1911,  and  1  in  1912.  We  are  of  the  opinion 
that  under  the  facts  shown  in  the  record  the  claim  for  reparation  was 
not  barred. 

(d)  It  is  next  claimed  that,  as  the  only  evidence  submitted  before  the 
Commission  as  to  the  payment  of  the  freight  charges  were  the  ex- 
pense bills  given  by  the  carriers  to  the  consignees  in  whose  name  the 
bills  ran,  there  was  no  evidence  that  plaintiff  paid  the  freight.  The 
case  before  the  Commission  was  tried  throughout  by  all  parties  on 
the  theory  that  the  plaintiff  had  paid  the  freight ;  but  it  becomes  im- 
material on  a  motion  made  in  the  present  case  that  the  plaintiff  be 
nonsuited  for  the  reason  that  the  proof  in  the  present  action  fully 
shows  that  the  plaintiff  paid  the  freight  and  suffered  the  damage. 

[5 J  (e)  Complaint  is  made  that  some  of  the  shipments  are  shown 
by  the  record  to  have  moved  over  the  lines  of  other  carriers  than 
those  which  were  parties  before  the  Commission,  and  the  proposition 
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is  urged  that  the  Commission  had  no  power  to  condemn  what  is  called 
one  leg  of  a  through  rate.  So  far  as  this  objection  is  concerned,  the 
record  shows  that  all  the  carriers  over  whose  lines  the  shipments  moved 
were  made  parties  defendant  before  the  Commission,  except  the  Atchi- 
son, Topeka  &  Santa  Fe  and  the  Omaha  Bridge  &  Terminal  Rail- 
way Company.  These  carriers  are  connected  with  the  shipments  in 
controversy  in  this  way.  There  were  12  shipments  of  lumber  made 
over  the  lines  of  defendants  to  Council  Bluffs,  Iowa,  on  a  through 
rate.  It  is  shown,  however,  in  the  record,  that  tiie  lumber  was  hauled 
from  Omaha,  Neb.,  across  the  river  to  Council  Bluffs,  Iowa,  by  the 
Omaha  Bridge  &  Terminal  Railway  Company,  that  an  arbitrary  of  $5 
per  carload  was  charged  by  the  Terminal  Company  for  hauling  the 
freight  across  the  river,  and  it  is  also  shown  that  the  defendants  paid 
this  sum  on  the  12  cars,  the  same  being  absorbed  in  the  through  rate. 
The  plaintiff,  however,  seeks  to  recover  nothing  from  the  Terminal 
Company,  and  we  must  presume  that  the  Commission  considered  all 
the  circumstances  including  the  payment  of  the  arbitrary  in  fixing  a 
reasonable  rate  for  the  future,  and  the  amoimt  of  reparation  to  be 
paid  by  the  defendants.  The  Terminal  Company  does  not  own  any 
cars,  its  business  is  that  of  hauUng  cars  belonging  to  other  railroad 
companies,  to  and  from  industries  on  its  tracks,  and  transferring  such 
cars  between  various  railroad  companies  entering  the  cities  of  Chnaha, 
South  Omaha,  and  Council  Bluffs.  The  reasonableness  of  the  rates 
of  which  complaint  was  made  by  the  plaintiff  before  the  Commission 
were  in  issue,  and  the  defendants  were  parties  before  the  Commis- 
sion. To  now  assume  that  they  did  not  present  to  the  Commission 
the  fact  that  they  paid  an  arbitrary  of  $5  per  carload  at  Omaha  is  to 
convict  them  of  a  grave  inattention  to  business. 

We  now  come  to  a  carrier,  however,  who  was  not  before  the  Com- 
mission, and  who  is  not  a  defendant  in  this  case.  The  connection 
of  this  carrier  with  the  shipments  in  question  arises  in  this  way. 
There  was  one  shipment  of  lumber  from  Woodson,  Ark.,  to  Girard, 
Kan.  The  shipment  moved  over  the  St.  Louis,  Iron  Mountain  &  South- 
em  Railway  to  Coffeyville,  Kan.,  thence  over  the  Missouri,  Kansas  & 
Texas  to  Chanute,  thence  over  the  Atchison,  Topeka  &  Santa  Fe  to 
Girard.  The  total  amount  of  the  expense  bill,  roughly  figured,  was 
$103.80.  Of  this  amount  the  Atchison  received  $17.30,  the  M.,  K.  & 
T.  $21.51,  and  the  Iron  Mountain  $64.53.  Each  carrier  received  of 
the  overcharge  of  6  cents  per  100  pounds,  the  same  proportion  which 
the  total  amount  received  by  it  bears  to  the  total  expense  charged. 
This  would  result  in  the  Atchison  receiving  about  $3.50  of  the  over- 
charge and  the  M.,  K.  &  T.,  about  $4.50.  It  goes  without  saying 
that,  as  the  Atchison,  Topeka  &  Santa  Fe  and  the  Missouri,  Kansas 
&  Texas  were  not  parties  to  this  action,  no  judgment  can  be  rendered 
against  them,  and  this  little  amount  cannot  be  lawfully  charged  against 
the  defendants. 

We  now  come  to  the  defendants  in  this  case.  The  order  grant- 
ing the  reparation  reads  thus : 

*^t  is  therefore  ordered  that  the  above-named  defendants,  in  so  far  as  they 
participated  in  this  traffic,  be  and  they  are  hereby  notified  and  required 
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♦    *    •    to  pay  unto  complainant  the  sum  of  $583.27,  with  Interest  thereon  at 
the  rate  of  6  per  cent  per  annum  from  September  1,  1911." 

So  that  it  appears  the  defendants  are  liable  for  such  part  of  the 
overcharge  as  each  received,  and  technically  the  judgment  ought  ta 
have  gone  that  way.  But  as  no  point  is  made  about  this  we  assume 
that,  as  the  defendants  are  under  the  same  management,  it  makes 
no  difference  to  them  that  the  amount  of  liability  was  not  found  sepa- 
rately. 

It  is  claimed  further  that  the  judgment  ought  to  have  been  for 
the  defendants,  for  the  reason  that  the  Commission  has  overruled 
the  principle  of  rate  making  upon  which  the  order  of  reparation  was 
based,  and  the  cases  of  North-Bound  Rates  on  Hardwood,  32  Interst. 
Com.  R.  528,  Southern  Lumber  Rates,  34  Interst.  Com.  R.  652,  and 
North-Bound  Rates  on  Hardwood,  34  Interst.  Com.  R.  708,  are 
cited;  but  an  examination  of  those  cases  convince  that  they  did  not 
have  the  effect  of  setting  aside  or  overruling  the  order  made  in  the 
present  case.  The  complaint  of  the  plaintiff  referred  to  rates  charged 
it  as  a  lumber  producer  at  Woodson,  Ark.,  compared  with  shippers 
in  its  immediate  neighborhood,  and  the  Commission  held  that  a  blanket 
adjustment  of  rates  which  ignores  so  fundamental  a  principle  as  the 
geographical  location  of  production  can,  with  difficulty,  be  maintained 
in  the  face,  of  a  result  which  compels  a  producer,  with  a  24-cent 
rate,  to  compete  with  a  large  number  of  neighboring  producers  en- 
joying an  18-cent  rate.  The  cases  referred  to  consider  general  rate- 
making  schemes  covering  large  sections  of  country  involving  several 
states. 

[8]  Complaint  is  made  that  the  Commission  had  no  authority  to 
allow  interest  on  the  amount  of  the  award.  We  decided  in  the  case 
of  D.  &  R.  G.  R.  Co.  V.  Baer  Bros.,  209  Fed.  577,  126  C  C.  A.  399, 
that  interest  was  allowable  on  excessive  freight  rates  paiu  under  pro- 
test, and  interest  has  been  allowed  in  similar  cases.  Meeker  v.  Le- 
high Valley  Ry.  Co.,  236  U.  S.  412,  433,  35  Sup.  Ct.  328,  59  L.  Ed. 
644;  Meeker  v.  Lehigh  VaUey  R.  R.  Co.,  236  U.  S.  434,  439,  35  Sup. 
Ct.  337,  59  L.  Ed.  659;  Baer  Bros.  Mer.  Co.  v.  D.  &  R.  G.  Ry.  Co., 
233  U.  S.  479,  491,  34  Sup.  Ct.  641,  58  L.  Ed.  1055;  So.  Ry.  Co.  v. 
St.  Louis  Hay  &  Grain  Co.,  153  Fed.  729,  82  C.  C.  A.  614. 

[7]  It  is  also  objected  that  the  court  erred  in  allowing  an  exorbitant 
and  excessive  attorney's  fee.    Section  16  of  the  act  provides : 

"If  the  petitioner  shall  finaUy  prevail  he  shall  be  allowed  a  reasonable  at- 
torney's fee  to  be  taxed  and  collected  as  a  part  of  the  costs  of  the  suit." 

It  appears,  therefore,  as  matter  of  law,  that  the  attorney  fee  was 
prematurely  taxed,  as  it  was  not  known  when  it  was  taxed  whether 
the  plaintiff  would  finally  prevail  or  not. 

As  a  result  of  a  careful  examination  of  the  whole  record,  we  are 
of  the  opinion  that  the  judgment  below  must  be  affirmed  as  to  the 
amount  of  reparation  and  interest;  that  as  to  the  attorney  fee  it 
should  be  reversed.  The  amount  of  the  award  was  about  $9  less  than 
the  amount  admitted  to  be  due  by  the  defendants,  if  they  were  liable 
at  all,  and  they  would  hardly  ask  us  to  reverse  a  case  for  the  small 
amounts  of  overcharge  received  by  the  Atchison  and  M.,  K.  &  T. 
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Let  the  judgment  be  affirmed,  and  the  case  remanded,  with  in- 
structions to  the  trial  court  to  tax  a  reasonable  attorney's  fee  upon 
notice  to  the  counsel  of  defendants. 

SANBORN,  Circuit  Judge  (dissenting).  With  regret  I  find  my- 
self unable  to  concur  in  the  opinion  and  conclusion  of  the  majority 
in  this  case. 

Section  13  of  the  Interstate  Commerce  Act  (4  U.  S.  Comp.  Stat. 
1913,  §  8581),  requires  a  complaint  to  state  briefly  the  facts  on  which 
the  plaintiff  relies  for  the  relief  it  asks  of  the  Commission,  and  di- 
rects the  Conmiission  to  send  to  the  defendant  carrier  a  statement  of 
the  complaint  and  to  call  upon  it  to  answer  the  complaint  within  a 
reasonable  time.  It  also  provides  that  if  the  carrier,  within  the  time 
specified  by  the  Commission  for  the  answer,  makes  reparation  for  the 
injury  alleged  in  the  complaint,  it  shall  be  relieved  from  liability  for 
the  violation  complained  of.  The  Commission  summoned  the  carrier 
to  satisfy  the  complaint  or  to  answer  it  within  20  days.  The  carrier 
could  not  make  reparation  and  satisfy  the  complaint  in  that  way,  be- 
cause the  complaint  contained  no  statement  whatever,  either  generally 
or  specifically,  of  the  amount  of  reparation  sought.  The  carrier  could 
not  satisfy  the  complaint  within  the  20  days  by  lowering  the  rate,  of 
which  complaint  was  made,  because  by  section  6  of  the  act  it  was 
prohibited  from  making  any  change  without  30  days'  notice  thereof, 
and  the  defendant  was  in  this  way  deprived  of  its  statutory  right  to 
satisfy  the  complaint  and  avoid  an  answer,  and  was  compelled  to  an- 
swer without  an  opportunity  to  exercise  that  right.  To  my  mind  it 
is  not  a  persuasive  answer  to  this  fact  that  the  grace  of  the  Com- 
mission might  have  shortened  the  time  for  changing  the  rate,  or  that 
the  grace  of  the  complainant  or  that  of  the  Commission  permitted  the 
defendant  to  answer  after  its  right  to  answer  was  lost.  The  oppor- 
tunity to  satisfy  the  complaint  is  a  right  independent  of  the  will  or 
grace  of  complainant  or  Commission.  It  is  no  answer  to  the  charge 
that  one  who  has  taken  another's  property  without  due  process  of 
law  has  deprived  his  victim  of  his  right  to  that  property  to  say  that 
the  taker  has  the  power  to  return  it  to  him,  and  may  of  his  grace  and 
good  will  do  so.  An  opportunity  to  satisfy  the  complaint,  dependent 
on  the  will  or  discretion  of  the  Conunission,  or  of  the  complainant, 
lacks  every  element  of  the  right  secured  to  it  by  the  statute,  and  the 
action  of  the  Commission  fixing  20  days  as  the  time  for  answer,  and 
summoning  the  defendant  to  satisfy  the  complaint  or  answer  it  with- 
in that  time,  seems  to  me  absolutely  to  have  deprived  the  carrier, 
imder  the  circumstances  of  this  case,  of  his  statutory  right  to  satisfy 
the  complaint  and  thereby  avoid  answering  it 

The  act  of  Congress  provides  that: 

"All  complaints  for  the  recovery  of  damages  shall  be  filed  with  the  CJom- 
misslon  within  two  years  from  the  time  the  cause  of  action  accrues,  and 
not  after."    4  U.  S.  Comp.  Stat.  1913,  §  8584,  subd.  2. 

One  of  the  rules  of  the  Commission  requires  that : 

''If  reparation  Is  sought,  the  petition  or  an  exhibit  thereto  should  set  out 
in  detail  the  shipments  involved  showing  origin,  destination,  date,  number 
and  ipitiflia  of  cars,  weight,  rate  paid,  rate  claimed  and  reparation  claimed.'* 
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And  the  record  discloses  the  fact  that  on  October  29,  1909,  one 
of  the  examiners  of  the  Commission  gave  notice  to  the  complainant 
of  this  rule,  that  no  damages  in  reparation  could  be  recovered  under 
this  complaint  "which  alleged  no  amounts  of  damages,  or  times  or 
places  when  such  damages  were  incurred  whatever,"  and  that  if  it 
desired  to  recover  such  damages  it  must  file  a  supplemental  complaint 
therefor  and  set  them  forth.  Neither  in  the  original  complaint  nor 
in  the  supplemental  complaint  making  new  parties  did  the  complain- 
ant allege  any  amount  or  amoimts  that  it  had  paid  or  lost,  or  any 
amount  or  amounts  that  it  claimed;  nor  did  it  ever  allege  or  claim 
any  such  amount  or  amounts  in  any  complaint  or  pleading  until  it  filed 
with  the  Commission  a  statement  of  its  claims  for  reparation  for  the 
first  time  on  October  31,  1913,  although,  as  stated  in  the  opinion  of 
the  majority,  the  Conmiission  on  May  25,  1912,  received  and  sent  to 
the  defendants  a  statement  of  claims  which  the  defendants  returned 
with  the  admission  that  the  shipments  there  mentioned  moved  and 
that  the  charges  there  made  were  collected.  But  it  will  be  noticed  that 
this  admission  contained  these  words : 

"But  this  admission  should  not  be  construed  that  the  complainant  is  entitled 
to  reparation  in  this  case," 

It  is  true  that  the  complaints  made  prior  to  October  31,  1913,  con- 
tained prayers  for  a  change  of  the  rate  for  which  a  cause  of  action 
was  stated  and  for  reparation.  But  none  of  these  complaints  stated 
any  facts  whatever  constituting  any  cause  of  action  for  any  repara- 
tion, none  of  them  stated  any  facts  which  would  have  entitled  the  plain- 
tiff to  introduce  any  evidence  whatever  of  any  damages,  nor  did  the 
plaintiff  ever  state  in  any  manner  any  such  facts  or  cause  of  action  until 
October  31,  1913.  Because  no  such  cause  of  action  and  no  such  facts 
were  ever  pleaded  or  alleged  prior  to  October  31,  1913,  I  am  unable 
to  resist  the  conclusion  that  then  for  the  first  time  was  any  complaint 
for  the  recovery  of  any  damages  claimed  in  this  case  filed  with  the 
Commission  within  the  fair  and  just  meaning  of  the  statute,  and  as 
the  causes  of  action  for  all  the  damages  recovered  in  this  action,  ex- 
cept $20.72,  accrued  more  than  two  years  prior  to  that  date,  the  re- 
covery of  those  damages  seems  to  me  to  be  barred  by  the  act  of  Con- 
gress. Even  if  the  time  when  the  statement  of  May  25,  1912,  was 
received  by  the  Commission  could  be  deemed  the  time  of  the  filing  of 
a  complaint  for  these  damages,  yet  all  damages  accruing  prior  to 
May  25,  1910,  would  be  barred,  and  $324.89  of  the  amount  recovered 
is  for  such  damages. 

Nor  does  it  seem  to  me  that  where,  as  in  this  case,  no  cause  of 
action  for  any  damages  whatever  was  alleged  in  the  earlier  complaint, 
the  failure  of  the  defendants  prior  to  the  filing  of  a  complaint  for  the 
damages  to  demand  a  bill  of  particulars  can  deprive  them  of  any  right 
or  privilege.  As  no  cause  of  action  for  damages  was  stated  in  those 
earlier  complaints,  there  was  no  claim  for  damages  to  particularize, 
and  as  the  Supreme  Court  of  Missouri  said  in  Mallinckrodt  Chemi- 
cal Co.  V.  Nemnich,  169  Mo.  388,  397,  69  S.  W.  355: 

"Nor  will  it  do  to  say  that  defendant  should  have  moved  to  have  made  the 
pleading  more  de^ite  and  certain*    He  might  indeed  have  done  this,  but  was 


Digitized  by  CjOOQIC 


HOOBE  v.  GITT  OF  TONKEB8  31 

not  compelled  to  do  so.  The  primary  dnty  of  making  the  pleading  definite 
and  certain  is  (m  the  party  drawing  the  pleading,  and  he  cannot,  by  his 
remissness,  cast  on  Iiis  opponent  the  onus  of  doing  what  his  own  duty  de- 
mands.'* 

Where  a  complainant  fails  utterly  to  state  any  facts  upon  which  a 
cause  of  action  can  be  based,  a  cause  of  action  may  not  be  created  by 
the  failure  of  the  defendant  to  demand  a  bill  of  particulars. 

Finally,  the  rate  established  by  the  Commission,  on  which  these 
claims  for  reparation  are  founded,  was  unjust  and  unreasonable,  and 
it  seems  to  me  that  the  Commission  itself,  in  later  cases,  has  in  effect 
so  decided.  32  Interst.  Com.  R.  528;  34  Interst.  Com.  IL  708;  34 
Interst.  Com.  R.  652. 


(235  Fed.  48S) 

MOORE  V.  CITY  OF  YONKBRS. 

(Circuit  Ck>urt  of  Appeals,  Second  Circuit.    April  18,  1916.) 

No.  212. 

1.  MuNioiPAi.  CoBPOBATioNB  ^=>488,  489(5) — Public  Impbovxicents — ^Assess- 

ment FOB  Benefits — Waiveb  of  Objections. 

The  general  rule  is  that  objections  to  an  assessment  for  a  local  im- 
provement are  deemed  waived,  if  not  presented  at  the  time  and  in  the 
manner  prescribed  by  law. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  §^ 
1151,  1152;   Dec.  Dig.  <g=»488,  489(5).] 

2.  Municipal   Cobpobations   ^s»488,  489(5) — ^Assessment   fob   Pubuo   Im- 

fbovements — Suit  to  Enjoin. 

An  owner,  whose  property  was  assessed  for  benefits* for  a  street  im- 
provement, who  failed  to  appear  at  the  public  hearing  before  the  mu- 
nicipal council  to  fix  the  boundaries  of  the  assessment  district,  or  before 
the  board  of  assessors  at  the  time  fixed  for  hearing  objections  to  the  as- 
sessment, or  at  the  public  hearing  before  the  council  when  the  assess- 
ment was  confirmed,  in  the  absence  of  fraud  or  bad  faith,  is  concluded 
by  the  action  taken,  and  cannot  maintain  a  suit  In  the  federal  courts  to 
enjoin  enforcement  of  the  assessment  on  the  ground  that  property  bene- 
fited vas  not  included  in  the  assessment  district,  or  that  the  assessment 
is  confiscatory  and  deprives  him  of  his  property  for  a  public  use  without 
compensation,  in  violation  of  his  constitutional  rights. 

[Ed.  Note. — For  other  cases,  see  Municipal  (Ik>rporations,  Cent  Dig.  §§ 
1151,  1152;    Dec.  Dig.  <&=>488,  489(5).] 

8.  Municipal  Cobpobations  «=»516 — Public  Impbovbments — ^Assessment 
FOB  Benefits. 

A  Legislature,  or  a  common  council,  exercising  an  authority  delegated 
to  it  by  the  Legislature,  is  not  by  the  Constitution  of  the  United  States 
required  to  include  within  the  assessing  area  all  the  property  benefited 
by  a  local  improvement,  but  may  in  its  discretion  assess  the  whole  cost 
on  abutting  property,  and  in  the  absence  of  fraud  or  bad  faith  its  action 
is  reviewable  by  the  courts  only  in  the  manner  provided  by  statute. 

[Ed.  Note. — For  other  cases,  see  Municipal  CJorporations,  Dec.  Dig.  <©=» 
516.] 

4.  Municipal  Cobpobations  €=»488,  489(5) — ^Assessment  fob  Public  Im- 
pbovements — Estoppel. 

A  property  owner,  who  thinks  himself  injured  by  a  wrongful  special 
assessment,  is,  if  he  has  knowledge  of  what  is  being  done,  under  obllga- 

^ss>FoT  otber  cases  see  same  topic  A  XBT-NUMBBR  in  all  Key-Numbered  Dlgesu  &  indexes 
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tloa  to  act  promptly  in  interposing  his  objections;   otherwise,  his  laches 
will  bar  him  of  relief. 

[Ed.  Note.— For  other  cases,  see  Municipal  Corporations,  Cent.  Dig.  §i 
1151,  1152;  Dec.  Dig.  «&=>488,  489(5).] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

Suit  in  equity  by  Edward  C.  Moore,  Jr.,  against  the  City  of  Yonkers. 
Decree  for  defendant,  and  complainant  appeals.    Affirmed. 

Dunlop  &  Smith,  of  New  York  City  Qames  N.  Dunlop  and  Heber 
Smith,  both  of  New  York  City,  of  counsel),  for  appellant 

Thomas  F.  Curran,  of  Yonkers,  N.  Y.,  for  appellee. 

Before  COXE  and  ROGERS,  Circuit  Judges,  and  HOUGH,  Dis- 
trict Judge. 

ROGERS,  Circuit  Judge.  This  case  arises  out  of  special  assess- 
ments levied  by  the  defendant  against  certain  premises  in  the  city  of 
Yonkers  in  the  state  of  New  York.  The  action  is  in  form  a  suit  in 
equity  to  remove  a  cloud  upon  the  title  to  appellant's  premises.  The 
alleged  cloud  consists  of  two  assessments  levied  in  certain  proceedings 
for  the  laying  out,  opening  and  extending  of  Convent  Place  from  Con- 
vent avenue  to  Palisade  avenue  in  the  city  aforesaid.  It  is  alleged  in 
the  complaint  and  contended  on  the  trial  that,  while  the  proceedings 
resulting  in  the  assessment  were  entirely  regular  on  their  face,  never- 
theless, the  assessment  was  void  as  a  taking  of  private  property  for 
public  use  without  compensation  in  contravention  of  the  fourteenth 
amendment  to  the  Constitution  of  the  United  States.  The  complaint 
prays  for  a  decree  vacating  the  assessments  and  enjoining  their  collec- 
tion. The  court  below  dismissed  the  bill  for  want  of  equity,  but  filed 
no  opinion. 

In  this  case  the  plaintiff  was  the  owner  in  fee  of  a  parcel  of  land  in 
the  city  of  Yonkers,  lying  between  Palisade  avenue  on  the  west  and 
Park  avenue  on  the  east,  and  fronting  on  Shonnard  Place  on  the  north. 
The  land  had  a  frontage  of  some  800  feet  on  Palisade  avenue  and  Park 
avenue,  and  of  some  440  feet  on  Shonnard  Place.  The  common  coun- 
cil of  Yonkers  on  August  1,  1910,  adopted  a  resolution  initiating  pro- 
ceedings to  open  Convent  Place  between  Convent  avenue  and  Palisade 
avenue.  Convent  avenue  ran  parallel  with  Palisade  avenue  and  Park 
avenue  and  was  the  second  avenue  east  of  Park  avenue.  To  do  this  it 
was  necessary  to  take  a  part  of  the  tract  of  plaintiff's  land,  and  for 
the  portion  of  his  land  appropriated  for  this  purpose  plaintiff  was 
awarded  the  sum  of  $10,203. 

The  city  council  adopted  an  ordinance  directing  the  proper  officers 
to  assess  the  whole  cost  of  the  opening  of  this  avenue  upon  the  proper- 
ty included  within  the  boundaries  of  the  district  of  assessment  as  fuced 
by  the  council ;  and  a  portion  of  the  premises  designated  by  the  council 
as  deemed  to  be  benefited  by  the  opening  of  Convent  Place  included 
the  plaintiff's  property  as  above  described.  The  board  of  assessors  of 
the  city  accordingly  prepared  an  assessment  roll  assessing  the  entire 
cost  of  the  proceedings  upon  the  property  within  the  designated  district. 
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This  assessment  was  presented  to  the  council  and  on  November  10, 
1913,  was  confirmed  by  it,  and  the  various  assessments  thereupon  be- 
came liens  upon  the  parcels  of  land  affected  thereby.  The  amount  as- 
sessed against  the  property  of  the  plaintiff  amounted  to  $14,175.38,  be- 
ing $6,952.85  on  lot  9  and  $7,222.53  on  lot  10.  The  aggregate  amount 
of  all  the  assessments  on  the  property  within  the  taxing  district  was 
$22,410.17.  More  than  one-half  of  the  whole  amount  thus  fell  upon  the 
property  of  the  plaintiff. 

The  plaintiff  claims  that  the  assessments  on  his  premises  are  in  ex- 
cess of  the  benefit  conferred  upon  the  whole  of  his  premises ;  that  in 
fixing  the  limits  of  the  assessing'  district  property  has  been  included 
which  was  not  benefited,  and  property  excluded  which  was  benefited ; 
that  the  proceeding  is  illegal  and  erroneous,  in  that  it  was  not  made  in 
accordance  with  the  benefit  received;  that  to  the  extent  the  assess- 
ments exceeded  the  benefit  conferred  his  property  has  been  taken  from 
him  for  public  use  without  just  compensation  and  in  contravention  of 
the  Constitution  of  the  United  States. 

The  plaintiff  alleges  that  on  December  27,  1913,  "being  ignorant  of 
the  fact  that  said  assessment  was  invalid,"  he  was  compelled  to  pay 
and  did  pay  to  the  defendant  under  coercion  of  law  $5,250  on  account 
of  the  assessment  on  lot  9,  and  that  the  balance  of  the  assessment  on 
that  lot,  $1,702.85,  remains  unpaid,  and  is  a  lien  on  the  lot,  and  consti- 
tutes a  cloud  upon  the  title ;  and  he  also  alleges  that  he  paid  $5,250  on 
account  of  the  assessment  on  lot  10,  and  that  the  balance  of  that  assess- 
ment, $1,972.53,  is  unpaid,  and  a  lien  on  the  premises,  and  constitutes 
a  cloud  on  the  title.  He  also  alleges  that  on  August  22,  1914,  and  as 
soon  as  he  became  aware  of  the  illegality  of  the  assessment,  he  present- 
ed to  the  common  council  a  petition  in  which  he  prayed  that  the  coun- 
cil would  reverse  and  correct  the  assessment  roll  to  make  it  accord  with 
the  benefit  conferred  on  each  parcel.  His  petition  for  relief  was  de- 
nied. 

Thereupon  he  filed  his  bill  in  the  court  below,  asking  that  the  defend- 
ant be  directed  to  repay  to  him  so  much  of  the  sums  received  from  him 
as  may  be  found  to  be  in  excess  of  the  benefits  conferred  upon  his 
premises;  the  assessments  to  be  vacated  and  set  aside  in  so  far  as 
they  exceed  the  benefits  received.  He  also  asks  an  injunction  restrain- 
ing and  enjoining  the  defendant  from  taking  any  steps  to  enforce  its 
lien  upon  his  land,  or  to  collect  the  amount  of  the  assessment  still  un- 
paid. 

The  Legislature  has  power  to  create  an  assessment  district  and  fix 
its  boundaries,  and  charge  the  cost  of  a  local  improvement  in  whole  or 
in  part  on  the  property  within  the  defined  area,  either  according  to  val- 
uation or  frontage  or  superficial  area.  Instead  of  exercising  the  power 
directly,  it  may  delegate  the  right  to  a  municipal  corporation,  and  when 
the  power  is  so  delegated  the  municipal  corporation  exercises  its  dis- 
cretion in  determining  what  property  should  be  included  in  the  assess- 
ment district  and  the  extent  to  which  the  property  therein  is  benefited. 

The  question  of  what  territory  is  to  be  included  in  the  area  to  be  as- 
sessed is  legislative,  and  not  judicial.  And  the  action  of  the  Legisla- 
ture, or  of  Sie  common  council,  to  which  body  the  legislative  discretion 
149C.C.J 
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may  have  been  delegated,  is  ordinarily  conclusive.  Williams  v.  Eggle- 
ston,  170  U.  S.  304,  311,  18  Sup.  Ct.  617,  42  L.  Ed.  1047.  But  the 
power  of  a  common  council  or  of  a  Legislature  is  not  in  these  matters 
altogether  unlimited.  Norwood  v.  Baker,  172  U.  S.  269,  19  Sup.  Ct- 
187,  43  L.  Ed.  443.  In  Norwood  v.  Baker  the  Supreme  Court  laid 
down  the  law  respecting  assessments  as  follows : 

"In  our  judgment,  the  exaction  from  the  owner  of  private  property  of  the 
cost  of  a  pubUc  improvement  in  substantial  excess  of  the  special  benefits  ac^ 
cruing  to  him  is,  to  the  extent  ^f  such  excess,  a  taking,  under  the  guise  of 
taxation,  of  private  property  for  pubUc  use  without  compensation.  We  say 
'substantial  excess,'  because  exact  equaUty  of  taxation  is  not  always  at- 
tainable, and  for  that  reason  the  excess  of  cost  over  special  benefits,  unless 
it  be  of  a  material  character,  ought  not  to  be  regarded  by  a  court  of  equity 
when  its  aid  is  invoked  to  restrain  the  enforcement  of  a  special  assessment" 

In  that  case  land  was  taken  for  street  purposes  without  compensa- 
tion, and,  in  addition,  the  property  owner  was  assessed  $218.58  to  pay 
the  costs  of  condemnation  proceedings.  The  court  below  held  that  the 
complainant  was  deprived  of  his  property  without  due  process  of  law, 
and  issued  a  permanent  injunction  enjoining  the  village  from  enforc- 
ing the  assessment. 

In  the  case  at  bar  the  assessment  against  the  complainant's  lots  ag- 
gregated $14,175.38,  and  exceeded  the  award  made  to  him  by  the  sum 
of  $3,972.38.  In  other  words,  not  only  was  the  complainant  not  com- 
pensated by  the  city  for  surrendering  a  strip  of  land  containing  more 
than  half  an  acre,  but,  on  the  contrary,  was  required  to  pay  $3,972.38 
for  the  privilege  of  giving  up  his  land ;  and  of  this  sum  of  $3,972.38 
the  sum  of  $1,966.21  was  paid  in  awards  to  other  property  owners, 
who  appear  to  have  received  a  benefit  from  the  street,  but  who  were 
not  required  to  pay  any  portion  of  the  expense  of  the  proceeding,  as 
their  property  was  not  included  in  the  assessment  district.  Moreover, 
the  annual  assessment  of  complainant's  property  the  year  after  the  im- 
provement was  made  and  the  special  assessment  was  laid  was  no  great- 
er than  it  was  before  the  improvement  was  made.  The  Tax  Law  of 
the  state  requires  the  assessors  each  year  to  assess  all  the  taxable  prop- 
erty in  their  district  at  its  value.  The  same  assessors,  therefore,  who 
levied  a  special  assessment  of  $14,175.38  against  complainant's  prop- 
erty for  benefits  created  by  the  improvement,  swore  nine  months  later 
that  the  value  of  the  property  had  not  increased  over  its  value  of  a 
year  before.  The  case  is  a  much  more  aggravated  one  than  that  of 
Norwood  V.  Baker,  supra.  The  complainant's  expert  testified  that  in 
his  opinion  complainant's  property  was  benefited  by  the  opening  of 
the  street  by  an  amount  some  $9,000  less  than  the  assessments  levied 
on  the  property.  The  experts  of  the  defendant  testified,  however,  to 
the  contrary,  and  according  to  their  testimony  the  plaintiff  derived  a 
net  benefit  of  $2,388.48. 

As  to  the  assessment  district  the  District  Judge  was  satisfied  that 
there  was  injustice  in  fixing  its  limits,  and  that  property  which  ought 
plainly  to  have  been  included  was  left  out  of  it    He  said : 

''There  is  no  question  at  aU  about  it,  if  you  take  the  physical  situation  that 
has  been  described  here,  the  great  advantage  of  opening  this  street  was  not 
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to  the  property  through  which  it  was  cut,  but  to  those  people  up  there  who 
wanted  to  get  down  to  the  trolley  line,"  etc 

What  was  done  in  Norwood  v.  Baker  and  in  the  case  at  bar  was  not 
a  legitimate  exercise  of  the  taxing  power,  but  was  an  act  of  confiscation 
of  this  complainant's  property. 

The  question,  however,  is  whether  the  courts  of  the  United  States 
can  afford  the  plaintiff  the  relief  which  he  seeks,  in  view  of  the  situa- 
tion in  which  he  stood  at  the  time  he  instituted  his  action  in  the  court 
below.  In  this  case  the  plaintiff  failed  to  appear  and  to  make  objection 
at  the  public  hearing  given  by  the  common  council  on  the  question  as 
to  the  area  of  the  assessment  district.  He  also  failed  to  appear  before 
the  board  of  assessors  at  the  time  fixed  pursuant  to  law  for  hearing 
objections  to  the  assessment;  and  in  like  manner  he  failed  to  appear 
before  the  common  council  at  the  public  hearing  on  the  confirmation 
of  the  assessment.  At  each  of  these  hearings  an  opportunity  was  af- 
forded him  to  be  heard  on  all  pertinent  and  available  questions.  As  he 
did  not  appear  at  any  of  the  hearings,  and  made  no  objection  until  aft- 
er the  common  council  had  confirmed  both  the  assessing  district  and  the 
assessment  roll,  it  is  necessary  to  inquire  whether  he  is  now  entitled  to 
come  into  court  to  question  the  validity  of  the  assessment. 

[1]  The  general  rule  is  that  objections  to  an  assessment  are  deemed 
to  be  waived,  if  not  presented  at  the  time  and  in  the  manner  prescribed 
by  law.  Betts  v.  Naperville,  214  111.  380,  73  N.  E.  752 ;  Ottawa  v. 
Chicago,  etc.,  R.  Co.,  25  111.  43;  Stewart  v.  Detroit,  137  Mich.  381,  100 
N.  W.  613;  Pabst  Brewing  Co.  v.  Milwaukee,  126  Wis.  110,  105  N. 
W.  563 ;  Leavenworth  v.  Jones,  69  Kan.  857,  77  Pac.  273 ;  Morse  v. 
Omaha,  67  Neb.  426,  93  N.  W.  734;  Wilkinson  v.  Trenton,  35  N.  J. 
Law,  485,  affirmed  36  N.  J.  Law,  499;  State  v.  Norton,  63  Minn.  497, 
65  N.  W.  935. 

[2]  In  Brown  v.  Grand  Rapids,  83  Mich.  103,  47  N.  W.  117  (1890) 
a  bill  was  filed  to  remove  a  cloud  on  complainant's  title  under  circum- 
stances somewhat  similar  to  the  case  at  bar.  The  city  of  Grand  Rapids 
had  made  an  assessment  for  the  opening  and  widening  of  a  street  and 
had  levied  an  assessment  therefor  on  complainant's  property.  The 
complainant  insisted  in  that  case,  as  in  the  case  now  before  us,  that  the 
taxing  district  did  not  include  all  the  property  benefited ;  that  the  as- 
sessors had  acted  illegally  and  arbitrarily  in  fixing  the  assessment; 
that  the  effect  was  to  compel  him  to  donate  his  property  to  public  use 
without  compensation.  The  court  reversed  the  court  below  and  dis- 
missed the  bill.    The  court  in  its  opinion  said : 

"He  did  not  appear,  and  does  not  pretend  that  he  made  any  effort  to  have 
the  assessment  corrected,  before  the  council.  The  determination  of  these  two 
bodies,  the  commissioners  who  made  the  assessment  roU,  and  the  common 
cooncil  of  the  city  of  Grand  Rapids,  cannot  now  be  inquired  into,  unless  it 
appears  that  they  acted  in  bad  faith.  •  •  •  Where  provision  is  made  by 
law  for  a  review  of  assessment  proceedings,  and  a  body  appointed  with  the 
power  to  set  the  assessment  aside  or  correct  the  error  complained  of,  and 
the  party  wholly  fails  to  appear  before  such  body,  or  take  any  steps  to 
have  such  correction  made,  he  is  not  in  position  to  appeal  to  the  courts  for 
redress  in  the  absence  of  fraud  or  bad  faith.*' 
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See  Brown  v.  City  of  Saginaw,  107  Mich.  643,  65  N.  W.  601. 
In  City  of  Terre  Haute  v.  Mack,  139  Ind.  99,  110,  38  N.  E.  468, 
472,  the  court  declared  that : 

"The  act  of  the  engineer  In  making  his  report  and  ascertaining  and  fixing 
the  amount  of  liability  on  the  lots  or  parcels,  and  that  of  the  common  coun- 
cil in  making  the  assessment,  were  each  ministerial  and  not  Judicial  acts. 
From  such  acts  no  appeal  lies  unless  given  by  statute.  Board,  etc.,  v.  DaviSf 
136  Ind.  503  [36  N.  E.  141,  22  L.  R.  A.  515]." 

In  Wright  v.  Forrestal,  65  Wis.  341,  27  N.  W.  52,  the  action  was 
brought  to  declare  void  and  set  aside  certain  tax  certificates  issued  up- 
on a  tax  sale  for  the  nonpayment  of  special  assessments  for  a  local 
street  improvement.    The  complaint  was  dismissed,  and  the  court  said  : 

"Certainly  the  record  does  show  that  quite  a  large  number  of  the  lots  were 
not  charged  with  benefits  to  an  amount  equal  to  the  estimated  cost  of  the 
work  in  front  of  the  same,  nor  anything  near  that  sum.  Any  mistakes  which 
the  board  may  have  made  in  charging  lots  with  a  greater  sum  as  benefits 
than  it  might  be  made  to  appear  they  would  receive  from  the  construction  of 
the  street  would  furnish  no  ground  of  relief  so  long  as  such  charge  was  not 
made  fraudulently  and  for  the  purpose  of  making  the  owners  pay  more  than 
their  just  proportion  of  the  costs  of  such  improvement  Mistakes  of  judg- 
ment or  opinion  in  this  respect  can  only  be  corrected  by  appearing  before  thc^ 
board  at  the  proper  time,  and  having  them  corrected  by  an  appeal  to  the 
board  or  to  the  common  council,  as  provided  by  the  charter.  After  the  time 
for  reviewing  the  assessment  has  passed,  the  legality  or  justice  of  the  award 
of  benefits  can  only  be  impeached  by  showing  that  the  award  was  not  made 
upon  the  proper  basis,  or  that  it  was  fraudulently  made.  Mere  mistake  of 
judgment  cannot  avaU  to  vitiate  the  proceedings." 

See,  also,  Lambert  v.  Bates,  148  Cal.  146,  82  Pac.  767;  Twenty- 
Eighth  Street  Sewer,  158  Pa.  464,  467,  27  Atl.  1109. 

The  proceedings  taken  by  the  municipal  authorities  of  Yonkers  were 
not  void.  The  city  had  authority  to  open  this  street,  and  to  assess  the 
cost  of  the  improvement  upon  the  property  benefited.  Two  errors  are 
alleged  to  have  been  committed.  The  first  relates  to  the  limits  of  the 
assessing  district,  which  it  is  claimed  failed  to  include  property  which 
should  have  been  embraced  within  it.  The  second  relates  to  the  charac- 
ter of  the  assessment,  which  it  is  claimed  substantially  exceeded  the 
benefits  which  accrued  to  the  complainant's  property. 

[3]  As  to  the  first  of  these  questions  the  complainant  is  not  at 
liberty  to  raise  it.  A  Legislature,  or  a  common  council  exercising 
an  authority  delegated  to  it  by  the  Legislature,  is  not  by  the  Con- 
stitution of  the  United  States  required  to  include  within  the  assess- 
ing area  all  the  property  benefited  by  a  local  improvement.  It  could 
assess  the  whole  cost  upon  the  abutting  property  alone,  if  it  thought 
best.  In  Fallbrook  Irrigation  District  v.  Bradley,  164  U.  S.  112,  17 
Sup.  Ct.  56,  41  L.  Ed.  369,  the  court,  speaking  through  Mr.  Justice 
Peckham,  said: 

^Assuming  for  the  purpose  of  this  objection  that  the  owner  of  these  lands 
had  by  the  provisions  of  the  act,  and  before  the  lands  were  finally  included 
in  the  district,  an  opportunity  to  be  heard  before  a  proper  tribunal  upon  the 
question  of  benefits,  we  are  of  opinion  that  the  decisions  of  such  a  tribunal, 
in  the  absence  of  actual  fraud  and  bad  faith,  would  be,  so  far  as  this  court 
is  concerned,  conclusive  upon  that  question.  It  cannot  be  that  upon  a  ques- 
tion of  fact  of  such  a  nature  this  court  has  the  power  to  review  the  decision 
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of  tbe  state  tribnnal  which  has  been  pronounced  under  a  statute  proTiding 
for  a  hearing  upon  notice.  The  erroneous  decision  of  such  a  question  of  fact 
violates  no  constitutional  provision.  •  ♦  ♦  It  has  been  held  in  this  court 
that  the  Legislature  has  power  to  fix  such  a  district  for  Itself  without  any 
hearing  as  to  benefits,  for  the  purpose  of  assessing  upon  the  lands  within  the 
district  the  cost  of  a  local,  public  Improvement.  The  Legislature,  when  it 
fixes  the  district  Itself,  is  supposed  to  have  made  proper  inquiry  and  to  have 
finally  and  conclusively  determined  the  fact  of  benefits  to  the  land  Included 
in  the  district,  and  the  citizen  has  no  constitutional  right  to  any  other  or  fur- 
ther hearing  upon  that  question.  The  right  which  he  thereafter  has  is  to  a 
hearing  upon  the  question,  of  what  is  termed  the  apportionment  of  the  tax ; 
L  e.,  the  amount  of  the  tax  which  he  is  to  pay.  Paulsen  v.  Portland,  149  U.  S. 
30,  41  [13  Sup.  Ct.  750,  37  L.  Ed.  637]." 

It  is  nowhere  alleged  in  the  complaint  that  in  fixing  the  assess- 
ment district  the  common  council  was  actuated  by  fraud  or  bad  faith. 
It  is  simply  averred  that  certain  premises  actually  and  substantially 
benefited  by  the  opening  of  the  street  were  excluded,  and  that  cer- 
tain premises  which  were  not  benefited  were  included.  This  raises 
no  constitutional  question  which  will  enable  a  United  States  court 
to  review  the  decision  of  the  state  tribunal — in  this  case  the  common 
council — which  has  been  rendered  under  an  act  which  provided  for  a 
hearing  upon  notice.  Complainant  did  not  avail  himself  of  his  op- 
portunity to  attend  and  cannot  now  raise  the  question  here. 

The  second  error  is  one  of  a  different  nature.  It  is  that  the 
assessment  upon  the  complainant's  property  is  in  excess  of  the  bene- 
fit conferred  upon  the  premises.  That  raises  a  constitutional  ques- 
tion, and  if  the  allegation  is  true  then  the  assessment  is  contrary  to 
the  Constitution.  That  the  assessment  is  in  excess  of  the  benefits 
we  have  already  pointed  out.  But  is  the  plaintiff  entitled  to  raise  the 
question  under  the  circumstances  of  this  case?  Where  an  assess- 
ment is  confirmed  by  proceedings  in  a  court,  and  a  judgment  is 
entered  to  that  eflFect,  such  judgment  is  controlled  as  to  its  effect  and 
validity  by  the  principles  of  law  applicable  to  judgments  in  general. 
Confirmation  is  not  always  by  a  court,  but  is  sometimes  by  a  common 
council  or  other  corresponding  body,  the  action  of  which  body  is  by 
statute  to  have  the  same  effect  as  the  judgment  of  a  court.  And  in 
such  cases  the  action  taken  cannot  be  attacked  collaterally  if  the 
tribunal  had  jurisdiction,  but  is  conclusive  upon  the  parties.  Page 
and  Jones  on  Taxation  by  Assessment,  volume  2,  §  927.  That  the 
common  council  of  Yonkers  had  jurisdiction  in  the  matter  of  this 
assessment  is  clearly  disclosed. 

In  this  case  it  is  not  contended  that  the  statute  under  which  the 
assessment  was  laid  is  unconstitutional.  It  provided  fully  for  notice 
and  hearing,  and  it  is  immaterial  that  such  hearing  was  to  be  had 
before  the  tribunal  laid  the  assessment.  Fallbrook  Irrigation  Dis- 
trict V.  Bradley,  164  U.  S.  112,  17  Sup.  Ct.  56,  41  L.  Ed.  369; 
Hibben  v.  Smith,  191  U.  S.  310,  24  Sup.  Ct.  88,  48  L.  Ed.  195; 
Seattle  v.  Kelleher,  195  U.  S.  351,  25  Sup.  Ct.  44,  49  L.  Ed.  232. 
Appellant,  as  already  stated,  never  appeared  before  that  tribunal, 
and  he  has  never  sought  through  the  courts  any  correction  of  this 
assessment,  other  than  that  proposed  by  this  suit.  If  he  had  been 
so  disposed  he  might  by  certiorari  or  by  original  action  have  pro- 
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cured  review  in  the  courts  of  the  state  of  New  York,  and  there 
raised  the  constitutional  objections  here  insisted  on.  Matter  of  New 
York,  190  N.  Y.  350,  83  N.  E.  299,  16  L.  R.  A.  (N.  S.)  335,  13  Ann. 
Cas.  598.  In  our  opinion,  a  property  owner,  who  deems  himself 
injured  by  an  assessment,  and  who  has  an  opportunity  of  seeking 
correction  before  the  tribunal  pointed  out  in  the  assessment  law,  is 
under  an  obligation  to  appear  there  and  urge  his  objections  in  order 
that  the  municipality  may  correct  its  proposed  error.  That  waiver 
of  the  most  lawful  objections  to  a  proposed  assessment  is  possible 
has  been  pointed  out  in  Wight  v.  Davidson,  181  U.  S.  371,  21  Sup. 
Ct.  616,  45  L.  Ed.  900;  Chad  wick  v.  Kelly,  187  U.  S.  540,  23  Sup. 
Ct.  175,  47  L.  Ed.  293. 

The  conclusion  we  have  reached  is  that  the  complainant,  not  hav- 
ing appeared  before  the  tribunal  the  New  York  law  provided  for  the 
confirmation  of  these  assessments  at  the  hearings  before  that  body, 
and  not  having  taken  steps  to  have  the  action  taken  by  that  tribunal 
reviewed  in  a  direct  proceeding  by  the  courts,  and  not  having  shown 
any  reason  why  that  course  was  not  open  to  him  and  why  it  was 
not  taken,  is  now  precluded  from  attacking  in  thic  collateral  pro- 
ceeding the  validity  of  the  assessment. 

[4]  Moreover,  a  property  owner  who  thinks  himself  injured  by  a 
wrongful  assessment  is,  if  he  has  knowledge  of  what  is  being  done, 
under  obligation  to  act  promptly  in  interposing  his  objections,  so  that 
the  municipality  may  correct  the  defects  in  its  proposed  action.  Many 
courts  have  held  that,  if  a  public  corporation  has  jurisdiction  to  levy 
an  assessment,  a  property  owner  who  makes  no  objection,  but  waits 
until  the  improvement  has  been  made  and  his  property  has  received 
the  benefit  therefrom,  will  not  be  permitted  to  raise  objections  which, 
if  raised  in  time,  would  have  rendered  the  assessment  invalid.  His 
conduct  estops  him,  or  amounts  to  a  waiver  of  his  rights,  or  shows 
such  laches  as  debars  him  from  relief.  The  public  interests  demand 
prompt  objection  to  be  made.  In  the  case  at  bar  the  assessment  was 
confirmed  by  the  council  on  October  14,  1913,  and  complainant  com- 
menced his  suit  in  the  court  below  more  than  a  year  thereafter,  on 
November  20,  1914.  He  alleges  that  he  was  ignorant  of  the  invalidity 
of  the  assessment;  but  ignorance  of  the  law  does  not  excuse  him, 
for  he  is  assumed  to  know  what  the  law  is.  The  complaint  was  right- 
ly dismissed. 

Judgment  affirmed. 

(235  Fed«  492) 

ATLAS  TRANSP.  CO.  v.  LEE  LINE  STEAMERS. 
(Circuit  Court  of  Appeals,  Eighth  Circuit     August  24,  19ia) 

No.  4490. 

1,  Collision  ^=»95(5) — Ovebtakino  Steam  VEasELs — Fault. 

The  steam  towboat  Josh  Cook,  with  four  barges  in  tow,  two  ahead, 
end  to  end,  and  one  on  each  side,  was  passing  up  the  Mississippi  river 
at  night,  and  when  in  Random  Shot  Chute,  a  narrow,  crooked,  and 
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changeable  channel  above  Memphis,  abont  a  mile  long,  was  overtaken 
by  the  steamer  Rees  Lee.  The  Lee  signaled  her  Intention  to  pass  to  the 
port  of  the  CJook,  to  which  the  latter  assented.  When  opposite  the 
leading  barge  the  Lee  sheered  to  starboard  becanse  unmanageable  and 
from  the  effect  of  the  current  was  turned  across  the  channel.  The  Cook 
reversed  and  backed,  but  the  Lee  came  into  collision  with  the  port 
barge,  which  shortly  afterward  sunk.  Held,  that  the  Lee  was  in  fault 
for  attempting  to  pass  in  the  dangerous  channel;  that  the  action  of 
the  Cook  in  backing,  If  not  proper,  was  taken  In  extremis,  and  not 
chargeable  as  a  fault. 

[Ed.  Note.— For  other  cases,  see  Collision,  Cent  Dig.  H  200-202 ;  Dec. 
Dig.  «=»95(5).] 

2.  COIXISION  ^S>M — OVSBTAKING  VESSELS  PASSING — ^ASSn]a>TION  OF  RiSK  BT 
OVEBTAKINO  VESSEL. 

Under  Rule  22  of  the  navigation  rules  applicable  to  the  Mississippi 
River  (Rev.  St  |  4233  [Comp.  St  1913,  S  7964])  which  provides  that 
*'every  vessel  overtaking  any  other  vessel  shall  keep  out  of  the  way  of 
the  last  mentioned  vessel''  an  overtaking  vessel  is  to  be  its  own  judge  of 
the  matter  of  safety  in  passing  and  assumes  all  risk,  except  such  as  may 
be  due  to  the  fault  of  the  overtaken  vessel  and  the  latter  by  answering  a 
passing  signal  no  more  than  assents  to  the  passing  at  the  risk  of  the 
overtaking  vesseL 

lEd.  Note.— For  other  cases,  see  Collision,  Cent  Dig.  fS  197-199;  Dec. 
Dig.  «=»94.1 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
em  District  of  Missouri;   David  P.  Dyer,  Judge. 

Suit  in  admiralty  for  collision  by  the  Atlas  Transportation  Com- 
pany against  the  Lee  Line  Steamers.  Decree  for  respondent,  and  libel- 
ant appeals.    Reversed. 

George  A.  Mahan,  of  Hannibal,  Mo.  (James  A.  Seddon,  of  St.  Louis, 
Mo.,  and  Albert  R.  Smith  and  Dulany  Mahan,  both  of  Hannibal,  Mo., 
on  the  brief),  for  appellant. 

Guy  A.  Thompson,  of  St.  Louis,  Mo.  (O'Neill  Ryan,  of  St.  Louis, 
Mo.,  on  the  brief),  for  appellee. 

Before  HOOK  and  GARLAND,  Circuit  Judges,  and  MUNGER, 
District  Judge. 

MUNGER,  District  Judge.  From  a  decree  dismissing  a  libel  in  ad- 
miralty, the  libelant  appeals.  The  suit  grew  out  of  a  collision  between 
vessels  navigating  the  Mississippi  river.  The  libelant's  steam  towboat, 
the  Josh  Cook,  was  ascending  the  river  above  Memphis,  towing  four 
barges,  of  which  two  were  lashed  end  to  end  straight  ahead.  One 
was  lashed  to  the  starboard  side,  and  one  to  the  port  side  of  the  Josh 
Cook,  and  each  of  these  lapped  back  40  or  SO  feet.  The  one  on  the 
port  side,  called  the  Barrett,  No.  15,  was  loaded  with  coal,  and  it  sank 
after  the  collision.  The  Josh  Cook  was  175  feet  long,  34  feet  wide, 
and  drew  from  5  to  5^^  feet  of  water.  Each  barge  was  28  feet  wide 
and  160  feet  long. 

The  respondent's  vessel,  which  collided  with  the  barge,  was  a  packet 
stern  wheel  steel  hull  steamer,  260  feet  long,  50  foot  beam,  called  the 
Rees  Lee.  It  was  a  speedier  boat  than  the  Josh  Cook,  and  was  also 
bound  up  the  river.    It  passed  the  Josh  Cook  about  1 1  o'clock  at  night, 
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made  a  landing  at  Pecan  Point  Warehouse  on  the  Arkansas  side,  and 
while  so  engaged  the  Josh  Cook  passed  up  the  river  ahead  of  the  Rees 
Lee.  After  having  discharged  its  passengers  and  freight  at  Pecan  Point 
Warehouse,  the  Rees  Lee  put  out  from  shore  and  again  proceeded 
up  the  river.  When  about  150  feet  behind  and  somewhat  to  port  of 
the  Josh  Cook,  it  blew  two  blasts  of  its  whistle  as  a  signal  that  it  de- 
sired to  pass  the  Josh  Cook  on  the  port  side,  to  which  the  Josh  Cook 
answered  with  two  blasts.  At  this  time  the  vessels  were  ascending  a 
channel  of  the  river  known  as  Random  Shot  Chute.  It  was  about  a 
mile  in  length,  ran  slightly  north-northwest  by  south-southeast,  and 
was  bordered  on  the  east  by  a  sand  bar,  the  western  shore  of  which 
curved  slightly  to  the  northwest  and  to  the  southwest. 

Along  the  inner  side  of  the  sand  bar  was  shoal  water,  covering  a 
submerged  portion  of  the  bar.  West  of  the  channel,  and  along  the 
Arkansas  shore,  and  extending  well  out  into  the  river  towards  the 
sand  bar,  was  another  reef  or  submerged  sand  bar.  Its  shape  some- 
what resembled  an  equilateral  triangle,  with  the  Arkansas  shore  as  its 
base,  and  the  apex  reaching  out  to  the  channel  proper,  opposite  the 
center  of  the  shoal  along  the  west  side  of  the  eastern  sand  bar.  This 
left  a  narrow  passage  of  deep  water,  whose  width  was  estimated  by  dif- 
ferent witnesses  as  from  150  to  500  feet. 

When  the  Rees  Lee  blew  its  passing  signal,  the  Josh  Cook  was  near 
the  middle  of  the  channel  and  about  to  enter  the  narrowest  portion  of 
it,  between  the  point  of  the  western  reef  and  the  reef  along  the  west 
side  of  the  east  sand  bar.  It  was  about  half  past  11  at  night,  with  no 
moon,  but  clear  starlight.  The  Josh  Cook  veered  somewhat  to  the 
east  and  reduced  its  speed  to  slow,  and  the  Rees  Lee  came  alongside 
and  about  50  or  60  feet  away  under  a  full  head  of  steam.  When  the 
stern  wheel  of  the  Rees  Lee  was  about  opposite  the  middle  of  the 
head  barge,  its  prow  began  to  turn  towards  the  southeast  and  the  boat 
was  beyond  control  of  its  rudder.  This  was  claimed  to  have  been 
caused  by  the  Rees  Lee  running  at  fast  speed  into  shoal  water  upon 
the  point  of  the  submerged  sand  bar  on  the  west,  and  the  displaced 
water  on  its  port  bow,  being  unable  to  find  escape,  "piled  up"  and  re- 
sisted progress  on  that  side,  and  caused  the  boat  to  run  away  from  the 
shoal,  and  this,  together  with  the  river  current,  turned  its  course  across 
the  channel.  The  pilot  of  the  Josh  Cook,  seeing  the  danger,  stopped 
and  then  backed  it,  placing  it  and  its  barges  also  across  the  channel,  so 
that  the  boats  were  about  parallel,  and  in  this  position  they  remained 
for  a  few  minutes,  and  then  the  starboard  bow  of  the  Rees  Lee  came 
in  contact  with  the  port  side  of  the  coal  barge,  damaging  it  so  that  it 
subsequently  sank. 

[  1  ]  The  trial  court  found  that  the  collision  was  an  accident,  without 
fault  of  the  Rees  Lee.  For  the  respondent,  the  claim  is  made  that  the 
point  of  the  reef  had  been  built  up  and  out  into  the  river  unexpect- 
edly, causing  shoal  water  where  the  Rees  Lee  attempted  to  pass  the 
Josh  Cook.  The  witnesses  for  both  parties  agreed  in  testimony  that 
this  portion  of  the  river  was  known  to  be  difficult  to  navigate,  and  had 
a  narrow  and  crooked  channel.  They  also  agreed  that  the  channel  was 
subject  to  sudden  changes,  and  that  bars  and  reefs  were  formed  and 
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destroyed  in  periods  as  short  as  overnight.  The  pilot  of  the  Rees  Lee 
admitted  that  this  channel  was  considered  as  a  mean  place  and  a  very 
changeable  one,  with  a  rapid  current  and  a  narrow  channel.  While 
the  pilot  had  not  seen  this  channel  for  a  week  before  the  collision,  the 
Rees  Lee  had  gone  through  it  on  its  downward  journey  on  the  fore- 
noon of  that  day.  Under  these  circumstances,  the  Rees  Lee  was  at 
fault  in  undertaking  to  pass  the  Josh  Cook  in  the  nighttime  in  such 
a  narrow  and  changeable  channel,  bordered  by  shoal  water,  when  a 
few  minutes'  delay  would  have  afforded  a  safe  place  for  passing. 

[2]  It  is  claimed  that  the  Josh  Cook  was  at  fault,  because  it  answer- 
ed the  Rees  Lee's  signal  by  two  blasts  of  its  whistle,  and  that  this  was 
an  assurance  of  the  safety  of  the  attempted  maneuver,  whereas  it  should 
have  responded  with  the  danger  signal.  By  rule  22  of  the  rules  enacted 
by  Congress  for  the  prevention  of  collisions,  applicable  to  vessels  upon 
this  portion  of  the  Mississippi  river : 

"Every  vessel  overtaking  any  other  vessel  shall  keep  out  of  the  way  of 
the  last  named  vessel."  Act  April  29,  1864,  e.  69,  art  17,  13  Stat  61  (Comp. 
St  1913,  S  7964). 

By  rule  8  of  the  pilot  rules  for  the  Mississippi  river  adopted  under 
authority  of  sections  4405-4412  of  the  Revised  Statutes  of  the  United 
States  (Comp.  St  1913,  §§  8159-8166): 

"When  a  steamer  is  overtaking  another  steamer,  ♦  ♦  ♦  If  the  over- 
taking steamer  shall  desire  to  pass  on  the  left  or  port  side  of  the  steamer 
ahead,  she  shall  give  two  short  blasts  of  the  whistle,  and  if  the  steamer  ahead 
answers  with  two  blasts,  the  overtaking  steamer  may  pass  on  the  port  side 
of  the  steamer  ahead ;  or  if  the  steamer  ahead  does  not  think  it  safe  for  the 
overtaking  steamer  to  attempt  to  pass  at  that  point  she  shall  immediately 
signify  the  same  by  giving  not  less  than  four  short  and  rapid  blasts  of  the 
whistle,  and  under  no  circumstances  shall  the  overtaking  steamer  attempt  to 
pass  the  steamer  ahead  untU  such  time  as  they  have  reached  a  point  where 
it  can  be  safely  done,  when  the  steamer  ahead  shall  signify  her  willingness  by 
blowing  one  blast  of  the  whistle  for  the  overtaking  steamer  to  pass  on  the 
starboard  side  of  the  steamer  ahead,  or  two  blasts  of  the  whistle  for  the 
overtaking  steamer  to  pass  on  the  port  side  of  the  steamer  ahead. 

"Every  steamer  overtaking  another  shall  keep  out  of  the  way  of  the  over- 
taken steamer.  Every  steamer  coming  up  with  another  steamer  from  any 
direction  more  than  two  points  abaft  her  beam  shall  be  deemed  to  be  an  over- 
taking steamer.     ♦    ♦     ♦ 

'*The  steamer  ahead  shall  in  no  case  attempt  to  cross  the  bow  or  crowd 
upon  the  course  of  the  overtaking  steamer.'* 

Under  these  rules,  the  Josh  Cook  had  the  right  and  the  duty  to 
hold  her  course.  It  was  not  its  duty  to  keep  away  from  the  Rees  Lee, 
unless  a  collision  should  become  imminent.  The  Rees  Lee  had  the 
right  to  pass  the  other  boat,  if  it  could  do  so  with  safety  to  both.  It 
had  to  be  its  own  judge  as  to  the  matter  of  safety,  as  whatever  risk 
attended  its  passage  froqi  the  narrowness  of  channel,  the  shallowness 
of  water,  the  current,  suction,  or  other  causes,  except  the  fault  of  the 
Josh  Cook,  was  assumed  by  the  Rees  Lee.  The  reply  of  the  Josh  Cook 
to  the  passing  signal  of  the  Rees  Lee  was  no  more  than  an  assent  to 
it,  at  the  risk  of  the  vessel  proposing  it.  It  expressed  an  understand- 
ing of  what  the  Rees  Lee  proposed  to  do,  and  an  agreement  not  to 
thwart  it ;  but  the  success  of  the  maneuver  was  at  the  risk  of  the  Rees 
Lee.  Spencer  on  Collisions,  §  71 ;  Whitridge  v.  Dill,  23  How.  448, 
454,  16  L.  Ed.  581;  The  Great  Republic,  23  Wall.  20,  32,  23  L.  Ed. 
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55;  The  Atlantis,  119  Fed.  568,  571,  56  C.  C.  A.  134;  The  Mesaba 
(D.  C.)  Ill  Fed  215,  221,  223;  The  Nereus  (D.  C.)  23  Fed.  448,  455; 
The  Greenpoint  (D.  C.)  31  Fed.  231,  232;  The  Charles  Morgan  (D. 
C.)  6  Fed.  913,  914;  The  Canisteo  (D.  C.)  47  Fed.  908,  910;  The  Ruth 
(D.  C.)  178  Fed.  749,  751;  The  Henry  W.  Oliver  (D.  C.)  202  Fed. 
306,  310;  The  Fred  Jansen,  49  Fed.  254,  255,  1  C.  C.  A.  238;  Stand- 
ard Oil  Co.  V.  The  Garden  City  (D.  C.)  38  Fed.  860,  862 ;  The  Aurania 
and  The  Republic  (D.  C.)  29  Fed.  98,  125 ;  The  City  of  Springfield 
(D.  C.)  29  Fed.  923,  925;  The  Edward  Smith,  135  Fed.  32,  36,  67  C. 
C.  A.  506;  The  Sif  (D.  C.)  181  Fed.  412,  415. 

In  behalf  of  the  Rees  Lee,  it  is  claimed  that  the  Josh  Cook  was  at 
fault  in  not  holding  its  course,  in  placing  itself  and  its  barges  diag- 
onally across  the  channel  after  the  Rees  Lee  had  sounded  the  danger 
signal,  and  in  not  beaching  the  barge  Barrett,  No.  15,  in  shallow  water 
that  was  immediately  on  the  right  and  left  of  the  scene  of  the  injury. 
The  witnesses  agree  that,  as  soon  as  the  passing  signal  had  been  given, 
the  Josh  Cook  yielded  some  of  the  channel  to  the  passing  boat,  by 
taking  a  course  slightly  further  east  than  the  one  it  had  pursued  and 
was  entitled  to  hold. 

There  is  a  conflict  in  the  testimony  as  to  whether  the  course  of  the 
Josh  Cook  was  changed  at  the  time  the  Rees  Lee  began  to  veer  to  the 
southeast.  To  some  of  the  witnesses  on  the  Rees  Lee,  it  appeared 
as  if  the  Josh  Cook  had  veered  to  the  north  and  west,  and  the  theory 
is  advanced  that  it  had  encountered  shoal  water  on  the  east  side  of  the 
channel,  and  had  turned  from  it  into  the  deeper  water  to  the  west,  so 
that  the  boats  appeared  to  be  running  somewhat  toward  each  other. 
If  this  be  accepted  as  the  fact,  it  cannot  be  said  that  the  Josh  Cook  was 
bound  to  anticipate  that  the  Rees  Lee  would  be  so  managed  that  it 
would  run  across  or  down  the  channel  and  escape  control.  It  is  but 
speculation  with  unknown  factors  to  say  that  the  Rees  Lee  could  have 
safely  righted  itself  in  the  current,  had  the  Josh  Cook  maintained  its 
course.  Moreover,  the  shifting  of  its  passageway  so  as  to  give  a  wider 
berth  to  the  Rees  Lee  was  known  to  the  Rees  Lee  when  it  undertook 
to  pass. 

It  is  said  the  Josh  Cook  was  negligent  because  it  stopped  its  engine 
and  began  to  back  when  the  danger  signal  was  given,  and  this  caused 
the  prow  of  the  Josh  Cook  and  its  barges  to  be  carried  by  the  cur- 
rent down  stream,  so  that  the  Rees  Lee  was  unable  to  swing  about 
in  the  current  without  its  wheel  striking  them,  and  therefore  it  was 
compelled  to  drift  in  a  parallel  position  across  the  channel  imtil  the 
collision.  The  charge  is  also  made  that  the  barge  should  have  been 
beached  upon  some  of  the  nearby  sand  bars,  instead  of  attempting 
to  land  it  upon  the  head  of  the  sand  bar  to  the  east,  an  attempt  that 
resulted  in  failure,  owing  to  the  barge  breaking  in  two  from  the  weight 
of  its  cargo,  after  the  forward  end  had  been  pushed  on  the  bar. 

Of  these  charges,  it  is  enough  to  say  that  the  time  in  which  the 
officers  had  to  act  was  short,  the  dangers  imminent,  and  the  results 
uncertain.  If  the  acts  of  officers  of  the  Josh  Cook  were  mistakes,  they 
were  made  in  extremis,  and  pardonable.  The  Elizabeth  Jones,  112 
U.  S.  514,  526,  5  Sup.  Ct.  468,  28  L.  Ed.  812;  The  Maggie  J.  Smith, 
123  U.  S.  349,  355,  8  Sup.  Ct  159,  31  L.  Ed.  175, 
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It  appears  evident  that  the  responsibility  for  the  collision  rested 
solely  upon  the  Rees  Lee,  and  the  decree  of  the  lower  court  is  reversed, 
with  costs  in  both  courts,  and  the  cause  is  remanded,  with  directions 
to  enter  a  decree  holding  the  Rees  Lee  solely  at  fault,  and  to  order 
a  reference  therein  to  ascertain  the  damages. 


(235  Fed.  497) 

NUPEN  et  al.  v.  PBARCH 

(Circuit  Ck>nrt  of  Appeals,  Eighth  Circuit.    August  4,  1916.) 

No.  4611. 

1.  Bbokebs  ^=»1()2 — Belation  to  Pbincipal — ^Liabilitt  or  Pbincifai.  tob 

Bbokeb's  Fbaud. 

An  owner  of  land  placed  it  in  the  hands  of  a  real  estate  agent  for 
sale,  stating  the  price  he  would  accept  net  to  him.  Being  advised  that  a 
sale  had  been  made,  he  made  a  conveyance  to  the  agent  at  the  latter*s 
request  and  receive  the  price  stipulated  therefor.  He  had  nothing  to  do 
with  the  sale  made  by  the  agent  Beld,  that  he  was  not  liable  to  the  pur- 
the  sale  made  by  the  agent.  Held,  that  he  was  not  liable  to  the  pur- 
chaser to  whom  the  agent  conveyed  for  any  fraud  or  deceit  of  the  agent 
inducing  the  sale. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Cent.  Dig.  {  146;  Dec.  Dig. 
i8==>102.] 

2.  Tbial  ^^=>233(2) — ^Instbuotions — Reading  Pleading  to  Jubt. 

Where  defendants  in  an  action  file  separate  answers  and  make  sepa- 
rate defenses,  it  is  error  for  the  court  to  read  the  answer  of  one  to  the 
Jury  as  a  part  of  its  charge,  when  it  contains  aUegations  likely  to  in- 
fluence the  Jury  as  to  the  liability  of  another  defendant. 

[Ed.  Note. — For  other  cases,  see  Trial,  CJent  Dig.  (  528;  Dec  Dig. 
48=»233(2).] 

3.  Fraud  ^=»59(3) — Actions — ^Measube  of  Damages. 

The  measure  of  the  damages  recoverable^  by  a  purchaser  of  land  for 
fraud  and  deceit  inducing  the  purchase  is  the  difference  between  the 
value  of  what  he  parted  with  and  the  actual  value  of  the  land. 

[Ed.  Note.--For  other  cases,  see  Fraud,  Cent.  Dig.  |  62;  Dec.  Dig. 
<S=>59(3).] 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  North  Dakota;   Wilbur  F.  Booth,  Judge. 

Action  at  law  by  E.  D.  Pearce  against  K.  M.  Nupen  and  others. 
Judgment  for  plaintiff,  and  defendants  bring  error.  AfHrmed  in  part, 
and  reversed  in  part. 

S.  E.  Ellsworth,  of  Jamestown,  N.  D.  (E.  E.  Cassels,  of  Ellendale, 
N.  D.,  on  the  brief),  for  plaintiffs  in  error. 

T.  H.  Null,  of  Huron,  S.  D.  (Arthur  Knauf,  of  Jamestown,  N.  D., 
and  Null  &  Royhl,  of  Huron,  S.  D.,  on  the  brief),  for  defendant  in 
error. 

Before  SANBORN,  ADAMS,  and  GARLAND,  Circuit  Judges. 

ADAMS,  Circuit  Judge.  This  action  was  brought  in  the  District 
Court  by  Pearce,  the  defendant  in  error,  against  Nupen,  Lane,  and 
Wiley,  to  recover  damages  for  alleged  deceit  and  misrepresentation 

^=;»For  oUier  cases  see  same  topic  ft  KBT-NUMBER  in  all  Key-Numbered  DigesU  ft  Indexes 
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practiced  by  tfaem  to  bring  about  the  sale  to  him  of  a  half  section  of 
land  in  Kidder  county,  N.  D.  Defendants  filed  separate  answers,  each 
denying  participation  in  the  alleged  deceit  and  misrepresentation.  On 
the  issue  so  joined  the  case  was  tried  to  a  jury,  which  found  for  plain- 
tiff against  all  the  defendants,  assessing  damages  at  $1,697.25.  De- 
fendants prosecute  this  writ  of  error. 

Some  undisputed  facts  are  these :  In  October,  1909,  defendant  Wiley 
was  the  owner  of  the  E.  ^  of  section  15,  township  138  N.,  range  75 
W.  of  the  fifth  principal  meridian,  in  Kidder  county,  N.  D.  Desir- 
ing to  dispose  of  it,  he  employed  the  defendant  Nupen,  who  was  a  real 
estate  agent  and  doing  business  at  Steele,  not  far  from  the  land  in 
question,  authorizing  him  to  sell  it  at  $9  per  acre  net  to  him  (Wiley). 
Afterwards  Nupen  entered  into  correspondence  with  defendant  Lrane, 
who  resided  at  Ellendale,  a  distance  of  about  100  miles  from  Steele,  who 
had  property  he  desired  to  trade  for  land  in  Kidder  county.  Negotia- 
tions followed,  resulting  in  an  agreement,  dated  February  21,  1910, 
between  Lane,  whom  Nupen  had  interested  in  the  matter,  and  Pearce, 
the  plaintiff,  by  the  provisions  of  which  Lane  assumed  and  agreed  to 
sell  the  land  to  Pearce  at  $22.50  per  acre,  and  to  accept  in  payment 
therefor  a  certain  residence  property  situated  in  Letcher,  S.  D.,  valued 
at  $4,000,  subject  to  a  mortgage,  however,  securing  a  debt  of  $1,500; 
the  balance  in  notes  of  Pearce,  secured  by  mortgage  on  the  property 
in  question.  This  agreement  was  made  subject  to  the  approval  of  the 
properties  after  inspection  by  the  parties.  On  the  following  day  (Feb- 
ruary 22d)  Pearce  and  Lane,  pursuant  to  an  arrangement  made  by 
Nupen,  met  the  latter  at  Steele,  and  the  three  went  together  to  view 
the  land  in  question.  Defendant  Wiley  was  not  present  at  this  in- 
spection. On  returning  to  Steele,  plaintiff  advised  Nupen  and  Lane 
that  he  was  willing  to  consummate  the  trade.  Afterwards,  and  on 
March  3d,  Wiley  and  his  wife  executed  a  general  warranty  deed  of 
the  tract  in  question  to  Nupen,  and  Nupen  and  his  wife  on  the  next 
day  (March  4,  1910)  executed  a  general  warranty  deed  of  the  same 
tract  to  the  plaintiff,  Pearce.  On  March  2,  1910,  Pearce  and  his  wife 
executed  a  warranty  deed  conveying  lots  7,  8,  and  9,  of  block  11,  in 
the  town  of  Letcher,  S.  D.,  to  one  Clark,  who  had  purchased  the  prop- 
erty from  Lane.  On  March  12,  1910,  Pearce  executed  two  mortgages 
on  the  land  in  question,  one  to  secure  a  note  for  $3,000,  and  the  other 
a  note  for  $1,920,  each  payable  to  Nupen.  Nupen  retained  the  one  for 
$1,920,  and  assigned  and  delivered  the  other  ($3,000)  to  Lane.  Nupen 
paid  Wiley  $9  per  acre,  amounting  to  $2,880,  and  no  more,  for  the 
land.  The  balance  of  the  purchase  money  and  property  paid  by  Pearce 
for  the  land  was  divided  between  Nupen  and  Lane.  So  much  for  un- 
disputed facts. 

There  was  evidence  tending  to  show  that  Nupen  and  Lane,  on  the 
occasion  of  the  inspection  of  the  land  by  Pearce,  pointed  out  to  him, 
who  was  ignorant  as  to  its  location,  the  W.  ^  of  the  section,  instead 
of  the  E.  ^,  as  the  property  of  Wiley  which  they  were  trying  to  sell 
Pearce  (this  W.  y^  having  the  appearance  of  a  fine  flat  tract  of  land), 
and  represented  to  Pearce  that  there  was  no  alkali,  gumbo,  or  exces- 
sive sand  on  the  land  they  offered  to  sell  him,  and  that,  with  the  ex- 
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cq)tion  of  a  small  patch  near  a  windmill,  which  they  spoke  of,  the 
half  section  which  they  desired  to  sell  was  tillable  land.  There  was 
evidence  tending  to  show  that  these  representations  were  false.  There 
was  also  evidence,  imcontradicted  and  conclusive,  that  the  land  was 
deeply  covered  with  snow  at  the  time  the  inspection  was  made,  and 
that  Pearce  had  reason  to  rely  and  did  rely  upon  the  representations 
made  to  him  by  Nupen  and  Lane  as  to  the  identity  and  character  of 
the  Wiley  half  section,  and,  generally  speaking,  there  was  evidence 
tending  to  establish  plaintiflTs  cause  of  action,  and  also  evidence  to  the 
contrary. 

At  its  close  each  of  the  defendants  moved  the  court  to  instruct  the 
jury  to  find  a  verdict  in  their  favor.  These  motions  were  denied,  and 
the  court  charged  the  jury;  but  as  no  parts  of  the  charge,  except  those 
presently  to  be  referred  to,  have  been  brought  here  for  our  considera- 
tion, the  jury  were  presumptively  properly  advised  as  to  the  general 
rules  of  law  governing  the  case.  The  court  included  in  its  charge  the 
following  statements,  which  were  duly  excepted  to: 

(1)  "As  to  the  motion  on  behalf  of  the  defendant  Wiley  (to  Instruct  a  ver- 
dict In  his  faTor),  I  think  It  Is  true  that  there  Is  little  or  no  evidence  there — 
certainly  no  evidence  on  which  a  verdict  could  rest — that  Mr.  Wiley  himself 
made  any  misrepresentations  In  regard  to  this  land,  so  that  he  cannot  be  held 
on  the  theory  that  he  himself  made  any  misrepresentations;  and  the  ques- 
tion then  arises  whether  there  were  two  transactions  here:  First,  a  sale  by 
WUey  to  Nupen;  and,  second,  a  sale  by  Nupen  to  the  plaintiff — or  whether 
there  was  really  and  in  fact  only  one  transaction,  with  two  or  three  steps 
to  accomplish  it.  I  am  Inclined  to  take  the  latter  view,  or  at  least  I  think  it 
will  be  a  question  for  the  Jury  to  say  whether  or  not  there  was  In  fact  two 
s^mrate  and  distinct  transactions.  If  they  find  that  there  were  two  separate 
and  distinct  transactions,  a  completed  sale  between  Wiley  and  Nupen,  which 
had  nothing  whatever  to  do  with  the  other  transaction  between  Nupen  and 
Lane  and  the  plaintiff,  then  the  defendant  Wiley  would  drop  out  of  the  case 
so  far  as  damages  were  concerned.  If,  on  the  other  hand,  they  find  that 
Nupen  was  acting  for  Wiley,  and  that  the  deeds  from  Wiley  to  Nupen  and 
from  Nupen  to  the  plaintiff  were  simply  steps  In  one  transaction,  the  deed 
running  to  Nupen  for  the  purpose  of  convenience  in  carrying  out  the  transac- 
tion, and  enabling  him  to  conveniently  get  his  commission,  then  I  think  the 
defendant  Wiley  would  be  included  with  the  other  defendants.  ♦  ♦  ♦ 
Now,  one  of  the  first  questions  for  you  to  determine  in  this  case  is:  Was 
there  but  one  transaction,  or  were  there  two  or  more  transactions  involved 
here?     ♦    ♦    ♦»» 

(2)  "The  measure  of  damages  in  this  case  Is  the  difference  between  the 
actual  value  of  what  Pearce  parted  with  and  the  actual  value  of  what  he 
received,  and  these  values  are  to  be  ascertained  by  you  as  of  the  time  of  the 
transaction;   that  is,  on  or  about  March  4,  1910." 

The  assignments  of  error  challenge:  (1)  A  large  number  of  rulings 
of  the  trial  court  in  the  admission  of  evidence,  offered  by  plaintiff,  over 
defendants'  objection;  (2)  the  ruling  of  the  trial  court  upon  the  de- 
fendants' motion  for  an  instructed  verdict  at  the  close  of  the  case; 
(3)  the  charge  of  the  trial  court  to  the  jury,  as  already  set  forth,  con- 
cerning Wiley's  liability;  and  (4)  the  charge  of  the  trial  court  on  the 
measure  of  damages. 

Counsel  for  defendants  have  not  seen  fit  to  make  any  argument,  ei- 
ther orally  or  in  writing,  on  the  several  assignments  of  error  relating 
to  the  admission  of  evidence,  neither  have  they  in  any  respect  con- 
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formed  to  the  provisions  of  our  rule  governing  such  assignments  of 
error.    We  shall,  therefore,  give  no  further  consideration  to  them. 

So  far  as  the  defendants  Nupen  and  Lane  are  concerned,  there  can 
be  no  doubt  about  the  sufficiency  of  the  evidence  to  justify  a  submis- 
sion of  the  case  to  the  jury  as  to  them.  The  only  argument  they  make 
in  their  brief  against  it  is  that  it  appears  affirmatively  that  Pearce  did 
not  rely  upon  any  of  their  representations.  We  think  this  is  not  so. 
The  evidence  tends  to  establish  such  reliance,  and  it  was  for  the  jury 
to  pass  upon  its  sufficiency  under  proper  instructions.  This  is  all  we 
need  to  say  on  that  subject. 

As  to  the  motion  for  an  instructed  verdict  by  Wiley,  this  may  be 
said:  All  that  he  appears  to  have  done,  according  to  the  proofs  in 
this  case,  was  to  place  his  land  for  sale  in  the  hands  of  Nupen,  a  rep- 
utable real  estate  agent,  whose  business  it  was  to  find  purchasers  for 
land  intrusted  to  him.  Wiley  fixed  the  sum  of  $9  per  acre,  net  to  him, 
as  the  price  at  which  he  would  sell  the  land.  He  does  not  appear  to 
have  had  anything  further  to  do  with  the  matter  until  Nupen  advised 
him  that  a  sale  had  been  made,  when  he  made  a  deed  to  Nupen,  as  re- 
quested by  him,  and  received  the  consideration  of  $9  per  acre  therefor, 
in  strict  accord  with  his  original  proposition  to  Nupen,  and  nothing 
more.  And  such  seems  to  have  been  the  impression  of  the  trial  court. 
He  observed : 

"I  think  It  Is  true  that  there  Is  little  or  no  evidence  there— certainly  no 
evidence  on  which  a  verdict  could  rest — ^that  Mr.  WUey  himself  made  any 
misrepresentations  In  regard  to  this  land." 

It  is  inconceivable,  except  for  one  thing,  how  a  jury  found  a  ver- 
dict against  Wiley,  and,  judging  from  the  observations  of  the  trial 
judge,  just  quoted,  it  is  apparent  that  he  would  not  have  submitted 
the  case  to  the  jury,  so  far  as  Wiley  was  concerned,  except  for  the  same 
thing. 

Wiley  filed  a  separate  answer  to  the  complaint  of  plaintiflf.  His 
answer  contained  an  explicit  and  unequivocal  denial  of  any  misrepre- 
sentations made  by  him  to  Pearce,  or  any  participation  with  the  other 
defendants  in  any  transactions  leading  up  to  the  sale  of  the  land  to 
Pearce.  In  this  way  he  obviously  intended  to  stand  on  his  own  bot- 
tom, and  defend  himself  in  his  own  way.  Lane,  however,  took  a  dif- 
ferent course.  He  sought  not  only  to  protect  himself,  but  injected 
statements  in  his  answer  which  the  court  thought  inculpated  Wiley, 
and  accordingly  charged  the  jury  as  already  set  out. 

[1]  Apart  from  the  statement  found  in  Lane's  answer  to  the  eflfect 
that  the  two  conveyances  of  land  from  Wiley  to  Nupen  and  Nupen  to 
Pearce  were  part  of  one  and  the  same  transaction,  we  confidently  as- 
sert there  is  no  evidence  in  the  case,  or  no  reasonable  inferences  de- 
ducible  from  any  evidence,  which  in  the  slightest  degree  connected 
Wiley,  either  acting  by  himself  or  through  any  others  as  his  agent, 
with  the  transaction  culminating  in  the  sale  of  the  land  to  Pearce.  The 
answer  of  Lane  would  not  have  been  competent  evidence  against  Wiley 
if  it  had  been  oflFered  in  the  usual  course.  If  it  had  been  so  oflfered, 
it  would  have  been  clearly  incompetent.  Its  vice  was  not  extracted 
by  being  read  by  the  court  to  the  jury  in  its  charge.    In  view  of  the 


Digitized  by  VjOOQIC 


GEBMAN-AMEBIGAN  STATE  BANK  Y.  LABIMEB  47 

observations  of  the  court  made  in  connection  with  it,  it  must  have  been 
influencive  and  misleading  to  the  jury,  and  doubtless  produced  a  ver- 
dict against  Wiley  which  otherwise  would  not  have  been  rendered. 

[2]  We  think  the  court  erred  in  reading  Lane's  answer  to  the  jury, 
and  that  the  exception  to  the  charge,  as  taken  by  Wiley,  should  have 
been  sustained.  We  also  are  of  opinion  that  the  court  erred  in  not  di- 
recting a  verdict  in  Wiley's  favor,  as  requested  by  him,  at  the  close  of 
the  case. 

[3]  We  do  not  think  Nupen  or  Lane  can  complain  of  the  measure  of 
damages  given  by  the  court  to  the  jury;  that  is,  the  difference  between 
the  v5ue  of  what  Pearce  parted  with  and  the  actual  value  of  the  prop- 
erty which  he  received.  This  is  the  rule  approved  by  the  Supreme 
Court  of  the  United  States  for  such  cases  as  this.  Smith  v.  BoUes, 
132  U.  S.  125,  10  Sup.  Ct.  39,  33  L.  Ed.  279;  Sigafus  v.  Porter,  179 
U.  S.  116,  21  Sup.  Ct.  34,  45  L.  Ed.  113;  Atwater  v.  Whiteman  (C. 
C.)  41  Fed.  427;  Glaspell  v.  Northern  P.  R.  Co.  (C.  C.)  43  Fed.  900. 
See  also  George  v.  Hesse,  100  Tex.  44,  93  S.  W.  107,  8  L.  R.  A.  (N. 
S.)  804,  123  Am.  St.  Rep.  772,  15  Ann.  Cas.  456,  and  cases  cited.  And 
notwithstanding  the  construction  placed  by  the  Supreme  Court  of 
North  Dakota  upon  its  statute  fixing  the  measure  of  damages  for  de- 
ceit and  misrepresentation  in  the  sale  of  personal  property,  we  do  not 
feel  at  liberty  to  depart  from  the  rule  so  approved  by  the  Supreme 
Court  of  the  United  States. 

The  judgment  against  Nupen  and  Lane  is  affirmed,  and  that  against 
Wiley  is  reversed,  and  the  cause,  as  to  him,  is  remanded  to  the  Dis- 
trict Court,  with  instructions  to  grant  a  new  trial,  when,  unless  the 
evidence  is  substantially  different  from  that  now  presented,  a  verdict 
should  be  directed  in  his  favor. 


(235  Fed.  501) 

GERMAN-AMERICAN  STATE  BANK  v.  LARIMER.* 

(Circuit  Court  of  Appeals,  Eighth  Circuit    August  9,  1916.) 

No.  4602. 

Bankbuptcy  ^s»304 — ^AcnoN  by  Trustee  to  Recoveb  Pbefebbncb — ^Instruc- 
tions. 

In  an  action  by  a  trustee  in  bankruptcy  against  a  bank  to  recover  a 
preference,  the  complaint  alleged  that  by  an  arrangement  between  the 
bankrupt,  the  bank,  and  a  third  person,  at  a  time  when  the  bankrupt  was 
indebted  to  the  bank  and  known  to  be  insolvent,  the  third  person  pur- 
chased the  entire  stock  of  merchandise  of  bankrupt,  giving  in  payment 
a  check  on  the  bank,  which  was  deposited  by  the  bankrupt  to  his  ac- 
count and  applied  by  the  bank  on  his  indebtedness.  The  answer  alleged 
that  the  deposit  was  received  in  the  usual  course  of  business  and  was 
applied  as  a  set-off  on  bankrupt's  indebtedness  under  its  general  lien. 
Held  that,  if  such  was  the  fact,  the  bank  had  the  right  of  set-off  under 
Bankr.  Act  July  1,  1898,  c.  541,  §  68a,  30  Stat  565  (Comp.  St.  1913,  f 
9652),  and  its  action  in  making  the  application  under  its  lien  did  not 
constitute  a  preference,  and  that  the  failure  of  the  court  to  submit  such 
issue  to  the  jury  was  reversible  error. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  f  463;  Dec. 
Dig.  «=>304.] 

Amidon,  District  Judge,  dissenting. 

^=»For  other  cases  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes. 
'Rehearing  denied  November  18,  1916. 
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In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  Kansas ;  John  C.  Pollock,  Judge. 

Action  at  law  by  J.  E.  Lrarimer,  trustee  in  bankruptcy  of  the  estate 
of  I.  M.  Blitz,  against  the  German-American  State  Bank.  Judgment 
for  plaintiff,  and  defendant  brings  error.    Reversed. 

D.  R.  Hite,  of  Topeka,  Kan.  (Edwin  D.  McKeever,  of  Topeka, 
Kan.,  on  the  brief),  for  plaintiff  in  error. 

T.  M.  Lillard,  of  Topeka,  Kan.  (John  W.  Newell,  William  Wallace, 
R.  W.  Blair,  and  C.  A.  Magaw,  all  of  Topeka,  Kan.,  on  the  brief),  for 
defendant  in  error. 

Before  SMITH  and  GARLAND,  Gircuit  Judges,  and  AMIDON, 
District  Judge. 

GARLAND,  Gircuit  Judge.  Larimer,  as  trustee  of  the  estate  of 
I.  M.  Blitz,  a  bankrupt,  commenced  this  action  against  the  bank  to 
recover  the  sum  of  $5,000,  with  interest  thereon  at  6  per  centum  from 
December  26,  1912,  on  the  ground  that  said  sum  was  received  by  the 
bank  from  the  bankrupt  under  such  circumstances  as  would  consti- 
tute a  voidable  preference.  Among  other  allegations  of  the  complaint 
it  was  alleged  that  on  December  26,  1912,  the  bank,  together  with 
the  bankrupt  and  one  Sam  Friedberg,  entered  into  an  arrangement 
whereby  the  bankrupt  should  execute  a  bill  of  sale  for  his  stock  of 
merchandise  and  store  fixtures  to  said  Friedberg,  and  whereby  the 
said  Friedberg  should  give  to  the  bankrupt  a  check  on  the  defendant 
bank  for  the  sum  of  $5,000  as  the  purchase  price  of  the  said  stock  of 
merchandise  and  store  fixtures ;  that  the  bill  of  sale  was  delivered  as 
agreed,  and  after  delivery  of  the  check  for  $5,000  to  the  bankrupt 
the  latter  transferred  the  check  to  the  defendant  bank,  which  was 
thereupon  entered  on  the  books  of  the  bank  as  a  purported  deposit 
by  the  said  bankrupt;  that  at  the  time  of  the  making  of  said  pur- 
ported deposit  the  bank  was  a  creditor  of  the  bankrupt,  and  then 
and  there  well  knew  that  the  check  of  $5,000  was  the  entire  pro- 
ceeds of  a  bulk  sale  of  the  jewelry  stock  of  the  bankrupt;  that  said 
purported  deposit  of  $5,000  by  the  bankrupt  was  not  a  deposit  of 
money  in  the  usual  course  of  business,  but  was  in  fact  a  transfer 
of  all  the  available  assets  of  the  said  bankrupt  to  the  bank,  while 
the  said  bankrupt  was  insolvent,  and  at  the  time  the  said  transfer 
or  purported  deposit  was  made  the  bank  had  reasonable  cause  to  be- 
lieve that  the  enforcement  of  said  transfer  would  effect  a  preference. 

The  bank  by  its  answer,  in  addition  to  a  general  denial,  alleged 
that  on  the  26th  day  of  December,  1912,  the  bankrupt  was  indebt- 
ed to  it  in  a  large  sum  greatly  in  excess  of  $5,000  for  money  borrowed 
and  actually  loaned  to  him  by  the  bank;  that  for  several  years 
prior  thereto  the  bankrupt  had  been  a  customer  of  the  bank  and 
a  heavy  borrower,  as  well  as  at  various  times  a  depositor;  that  on 
the  26th  day  of  December,  1912,  the  bankrupt  was  a  regular  deposi- 
tor at  the  bank,  carrying  an  account  therein;  that  on  said  day  and 
in  the  due  course  of  business  the  bankrupt  deposited  with  the  bank 
in  the  regular  and  usual  way  the  stun  of  $5,000,  for  which  sum 
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the  bankrupt  was  given  credit  on  the  books  of  the  bank ;  that  there- 
after on  the  following  day  said  bank,  by  reason  of  the  banknipt 
owing  it  large  sums  of  money  in  excess  of  $5,000  on  certain  promis- 
sory notes,  which  were  past  due,  duly  appropriated  said  $5,000  un- 
der its  general  lien  upon  the  deposit  of  the  bankrupt  and  applied  the 
same  as  a  set-off  upon  the  amount  due  on  said  notes. 

The  issue  thus  presented  by  the  pleadings  was  whether  the  de- 
posit of  the  money  by  the  banlcrupt  in  the  bank  was  a  deposit  in  the 
usual  course  of  business,  with  the  right  of  set-off  in  the  bank,  or 
whether,  although  in  the  form  of  a  deposit,  taking  the  whole  trans- 
action between  the  bank,  Friedberg,  and  the  bankrupt,  it  amounted 
to  a  transfer  by  the  bankrupt  to  his  creditor  as  a  payment  on  past 
due  indebtedness  while  he  was  insolvent;  the  bank  having  reason- 
able cause  to  believe  that  the  enforcement  of  the  transfer  would  ef- 
fect a  preference.  If  the  money  was  deposited  by  the  bankrupt  with 
the  bank  in  the  usual  course  of  business,  then  the  deposit  would 
not  constitute  a  transfer  of  the  money  to  the  bank,  but  simply 
created  the  relation  of  debtor  and  creditor  between  it  and  the 
bankrupt.  Scammon  v.  Kimball,  92  U.  S.  362,  23  L.  Ed.  483 ;  New 
York  County  Bank  v.  Massey,  192  U.  S.  138,  24  Sup.  Ct.  199,  48  L.  Ed. 
380;  Durkee  v.  National  Bank,  102  Fed.  845,  42  C.  C.  A.  674. 

The  estate  of  the  bankrupt  would  not  be  lessened  in  any  degree, 
for  the  reason  that,  although  the  sum  of  $5,000  was  paid  to  the  bank, 
there  was  due  and  owing  by  the  bank  to  the  estate  the  same  sum. 
.  So  the  real  question  for  the  jury  to  decide  was  whether  this  deposit 
by  the  bankrupt  was  in  good  faith,  in  the  usual  course  of  business, 
or  whether  it  was  a  mere  form  and  manner  of  transferring  the  $5,000 
to  the  bank  to  be  applied  on  the  indebtedness  of  the  bankrupt  under 
such  circumstances  as  to  constitute  the  deposit  a  voidable  preference. 
The  trial  court  submitted  to  the  jury  the  contention  of  plaintiff,  but 
in  our  judgment  did  not  submit  the  contention  of  the  bank.  Counsel 
for  the  ba^  requested  the  court  to  charge  the  jury  as  follows : 

"The  law  gives  to  a  bank  a  lien  on  the  deposit  of  Its  customers  and  a  right 
to  set  off  against  any  Indebtedness  of  a  depositor  any  or  aU  of  the  balance  of 
said  depositor  equal  to  the  amount  of  said  Indebtedness,  and  this  right  of 
set-off  Is  not  taken  away  by  the  bankruptcy  law.  The  enforcement  by  a 
bank  of  Its  Uen  or  right  of  set-off,  by  applying  a  deposit  made  honestly  In 
the  due  course  of  business,  and  without  Intent  to  prefer  the  bank  to  the 
payment  of  the  depositor's  notes  In  the  bank's  favor  as  they  mature,  does 
not,  though  within  four  months  of  the  bankruptcy  proceeding  against  such 
depositor,  constitute  a  preference  fbrbldden  by  the  act  of  July  1,  1898;  and 
you  are  Instructed  that,  If  the  defendant  bank  In  this  case  enforced  its  lien 
or  right  of  set-off  by  applying  a  deposit  of  the  said  I.  M.  BUtz  to  his  past-due 
Indebtedness  to  the  said  defendant  bank  the  bank  would  have  a  right  to  thus 
apply  said  deposit  even  If  done  within  four  months  before  said  BUtz  filed  his 
petition  In  bankruptcy." 

The  request  was  denied,  and  an  exception  taken.  If  this  request 
had  left  it  to  the  jury  to  say  whether  the  deposit  in  question  was 
made  in  the  usual  course  of  business,  it  might  have  been  given; 
but  it  did  not.  The  last  clause  simply  provided  that,  if  the  bank 
applied  the  deposit  regardless  of  its  character,  then  the  plaintiflf 
could  not  recover.  This  is  not  the  law.  New  York  Coimty  Bank 
1490.CJL— 4 
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V.  Massey,  192  U.  S.  138,  24  Sup.  Ct.  199,  48  L.  Ed.  380;  Studley 
V.  Boylston  National  Bank,  229  U.  S.  523,  527,  33  Sup.  Ct.  806,  57 
L.  Ed.  1313;  In  re  George  M.  Hill  Co.,  130  Fed.  315,  64  C.  C.  A. 
561,  66  L.  R.  A.  68  (7th  Cir.);  Lowell  v.  International  Trust  Com- 
pany, 158  Fed.  781,  86  C.  C.  A.  137  (2d  Cir.) ;  section  68a,  Bankruptcy 
Law.  The  court,  in  commenting  on  said  request,  charged  the  jury 
as  follows: 

"That  is  good  law  where  appUcable.  There  is  snch  a  thing  as  a  banker's 
lien ;  that  is  to  say,  if  you  are  a  depositor  in  a  bank,  the  bank  has  a  lien 
on  your  deposit,  so  that  it  may,  under  certain  conditions,  apply  the  amount 
of  your  deposit,  on  your  obUgation,  but  that  is  only  under  certain  conditions. 
Banks,  Just  the  same  as  individuals,  and  aU  others,  are  subject  to  the  Bank- 
ruptcy Law.  So,  if  the  bank  has  no  knowledge,  or  has  no  cause  to  believe  or 
reasonable  ground  to  beUeve,  at  the  time  it  makes  the  application,  that  the 
depositor  is  insofvent,  or  has  no  reasonable  cause  for  believing,  if  they  do 
apply  it  under  the  bank's  Uen,  that  they  wiU  thus  obtain  a  preference  over 
other  creditors,  why  they  can  make  the  appUcation.  But  a  bank  is  Just  as 
much  subject  to  the  Bankruptcy  Law,  all  kinds  of  banks,  as  are  individuals. 
So,  if  in  making  the  application  under  their  banker's  lien,  they  know  at  the 
time  they  make  their  appUcation  the  depositor  is  insolvent,  and  know  that 
they  wm  get  a  greater  proportion  of  their  debt  by  making  such  application 
than  other  creditors  wiU  get,  of  Uke  class,  why,  of  course,  they  cannot  make 
the  application." 

To  this  charge  an  exception  was  taken.  The  effect  of  the  charge 
of  the  court  was  to  tell  the  jury  if  they  found  the  bank  applied  the 
deposit  under  such  circumstances  as  would  ordinarily  constitute  a 
voidable  preference,  then  the  right  of  the  bank  to  a  set-off  under  sec- 
tion 68a  of  the  Bankruptcy  Law  was  destroyed.  But  this  would  not 
be  true  if  the  transaction  was  as  the  bank  claimed  it  to  be;  that  is, 
a  deposit  in  the  usual  course  of  business,  and  the  jury  was  not  so 
told.  The  charge  as  given  for  all  practical  purposes  took  away  the 
bank's  defense.  New  York  County  Bank  v.  Massey,  supra ;  Studley 
V.  Boylston  National  Bank,  supra;  In  re  George  M.  HiU  Co.,  supra; 
Lowell  V.  International  Trust  Company,  supra;  section  68a,  Bank- 
ruptcy Law.    In  Bank  v.  Massey,  supra,  the  Supreme  Court  said : 

"As  we  have  seen,  a  deposit  of  money  to  one's  credit  in  a  bank  does  not 
operate  to  diminish  the  estate  of  the  depositor,  for  when  he  parts  with  the 
money  he  creates  at  the  same  time,  on  the  part  of  the  bank,  an  obligation  to 
pay  the  amount  of  the  deposit  as  soon  as  the  depositor  may  see  fit  to  draw  a 
check  against  it  It  is  not  a  transfer  of  property  as  a  payment  pledge,  mort- 
gage, gift,  or  security.  It  is  true  that  it  creates  a  debt,  which,  if  the  creditor 
may  set  it  off  under  section  68,  amounts  to  permitting  a  creditor  of  that  class 
to  obtain  more  from  the  bankrupt's  estate  than  creditors  who  are  not  in  the 
same  situation,  and  do  not  hold  any  debts  of  the  bankrupt  subject  to  set-off. 
But  this  does  not,  in  our  opinion,  operate  to  enlarge  the  scope  of  the  statute 
defining  preferences  so  as  to  prevent  set-off  in  cases  coming  within  the  terms 
of  section  68a.  If  this  argument  were  to  prevail,  it  would  in  cases  of  in- 
solvency defeat  the  right  of  set-off  recognized  and  enforced  in  the  law, 
as  every  creditor  of  the  bankrupt,  holding  a  claim  against  the  estate  sub- 
ject to  reduction  to  the  full  amount  of  a  debt  due  the  bankrupt  receives  a 
preference  in  the  fact  that  to  the  extent  of  the  set-off  he  is  paid  in  fulL" 

Also  in  Studley  v.  Boylston  National  Bank,  supra: 

**The  Bankruptcy  Act  recognizes  this  right,  and  it  cannot  be  taken  away 
by  construction,  because  of  the  possibility  that  it  may  be  abused.  The  remedy 
against  that  evU  is  found  in  the  fact  that  the  trustee  is  authorized  to  sue 
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and  recover,  if  it  Is  shown  that  after  insolvency  the  money  was  deposited  for 
the  purpose  of  enabling  a  bank  or  other  creditor  to  secure  a  preference. 
But  to  deny  the  right  of  set-off,  in  cases  like  this,  would  in  many  cases  make 
banks  hesitate  to  honor  checks  given  to  third  persons,  would  precipitate 
bankruptcy,  and  so  interfere  with  the  course  of  business  as  to  produce  evils 
of  serious  and  far-reaching  consequence.'' 

It  is  claimed  that,  if  there  was  error  in  the  charge  of  the  court,  it 
was  not  prejudicial,  for  the  reason  that  the  evidence  conclusively 
showed  that  the  deposit  of  the  money  was  not  made  in  the  usual  course 
of  business,  and  therefore  a  verdict  would  not  have  been  allowed  to 
stand  if  rendered  in  favor  of  the  bank.  The  trial  court,  in  submitting 
the  case  to  the  jury,  used  the  following  language : 

"Now,  gentlemen,  the  facts  up  to  a  certain  point  in  this  case  are  practically 
undisputed.  That  this  man  Blitz  was  insolvent  at  the  time  he  sold  his  stock 
of  goods  to  Friedberg  and  deposited  the  proceeds  of  that  sale  in  this  bank, 
which  was  on  the  26th  day  of  December,  1912,  as  I  remember  it,  from  all  that 
has  been  shown  by  this  evidence,  there  is  no  substantial  controversy  what- 
ever. The  question  is:  Did  the  bank  either  know  or  have  reasonable  cause 
to  believe,  at  that  time,  that  this  man  Blitz  was  insolvent,  and  that  by  mak- 
ing this  application  on  the  debts  owed  by  the  bankrupt  to  it  it  would  receive 
a  preference?  All  the  evidence  in  this  case  has  been  offered  and  received,  or 
almost  all  of  it,  for  the  sole  purpose  of  allowing  you,  gentlemen  of  the  Jury, 
to  judge  of  that  single  fact,  as  to  what  the  bank  at  that  time  knew,  or  what 
it  liad  reasonable  cause  to  believe — what  it  should  have  known." 

Again: 

"Gentlemen  of  the  Jury,  the  question  that  you  will  have  to  determine  will 
be,  to  look  into  the  entire  case  and  see  whether  this  bank  from  all  of  Its 
denUngs  had  before  this  time  with  this  bankrupt,  from  the  manner  in  which 
its  business  with  this  bankrupt  had  been  conducted,  in  so  far  as  the  bank  and 
its  officers  knew,  and  from  all  the  other  facts  and  circumstances  in  the  case 
determine:  Did  the  bank  know,  or  had  it  reasonable  cause  to  believe  the  bank- 
rupt was  then  insolvent  and  knew  that  by  the  appUcation  of  this  fund  of 
^,000,  received  in  the  manner  the  bank  Itnew  it  was  received,  it  was  re- 
ceiving a  preference  over  other  creditors?" 

Nowhere  in  the  charge  was  the  jury  told  that,  if  they  found  that 
the  bank  received  the  deposit  in  the  usual  course  of  business,  it  could 
apply  the  deposit  as  a  set-off  against  the  indebtedness  of  the  bankrupt. 
Where  a  trial  court  submits  a  case  to  a  jury  at  all,  it  should  declare 
the  law  applicable  to  the  contentions  of  both  sides.  We  do  not  feel 
it  to  be  our  duty  at  this  time  on  an  exception  to  a  charge  to  sift  the 
evidence  and  determine  whether  a  verdict  for  the  bank  could  be  sus- 
tained. 

It  is  urged,  however,,  that  the  right  of  set-off  as  given  by  section 
68a  of  the  Bankruptcy  Law  does  not  enlarge  the  doctrine  of  set-off, 
and  cannot  be  invoked  in  cases  where  the  general  principles  of  set- 
off would  not  justify  it;  that  the  matter  is  placed  within  the  control 
of  the  bankruptcy  court  which  exercises  its  discretion  upon  general 
principles  of  equity.  Cumberland  Glass  Company  v.  De  Witt,  237  U. 
S.  447,  35  Sup.  Ct.  636,  59  L.  Ed.  1042.  This  bemg  the  law,  it  is  con- 
tended that  the  bank  had  no  authority  on  its  own  motion  to  exercise 
its  right  of  set-off,  but  should  have  submitted  a  statement  of  the  mutual 
accounts  to  the  court  of  bankruptcy  and  had  the  set-oflE  allowed  if  per- 
missible. 
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In  Studley  v.  Boylston  Bank,  supra,  it  was  decided  that  a  bank  could 
exercise  the  right  of  set-oflF  before  bankruptcy  by  an  entry  on  its 
books ;  but,  conceding  that  some  action  of  the  court  is  necessary,  the 
bank  in  this  action  was  sued  by  the  trustee  of  the  estate  of  the  bank- 
rupt in  the  court  having  jurisdiction  over  the  bankrupt  estate,  and 
we  see  no  reason  why  it  could  not  claim  the  right  of  set-off  in  this 
action  and  have  the  matter  adjudicated  by  the  court  of  bankruptcy. 
As  the  evidence  stood  when  the  case  was  submitted  to  the  jury  below, 
no  reason  appeared  why  the  set-off  should  not  be  allowed,  providing 
always  the  deposit  was  made  in  the  usual  course  of  business,  and  not 
a  mere  formal  transaction,  to  cover  up  what  was  in  fact  and  law  an  im- 
lawful  preference. 

For  error  in  charging  the  jury  in  that  portion  of  the  charge  excepted 
to,  the  judgment  is  reversed,  and  a  new  trial  ordered. 

AMIDON,  District  Judge  (dissenting).  I  am  unable  to  concur  in 
the  reversal  of  the  judgment  in  this  case.  Blitz,  the  bankrupt,  was  a 
jeweler  at  Topeka,  Kan.  He  was  largely  indebted  to  the  bank,  which 
had  liens  upon  all  his  property  with  the  exception  of  his  stock  in  trade. 
It  also  held  about  $2,000  worth  of  diamonds,  the  most  valuable  quick 
asset  of  his  stock,  as  collateral.  For  some  weeks  prior  to  the  sale  of 
his  stock  to  Friedberg,  Blitz  had  been  conducting  a  forced  sale.  It 
had  been  advertised  as  a  sale  on  behalf  of  his  creditors,  and  was  in 
charge  of  attorneys  representing  his  creditors,  and  the  proceeds  of  the 
sale,  after  paying  the  expenses  of  the  store,  were  deposited  by  these 
attorneys  and  not  by  Blitz.  The  bank  had  been  entirely  familiar  with 
this  sale,  and  had  made  arrangements  to  get  a  part  of  the  proceeds. 
At  about  the  time  of  the  conclusion  of  the  forced  sale,  the  bank  recom- 
mended to  Friedberg  that  he  buy  the  Blitz  stock.  Friedberg  said  he 
had  not  the  money  and  the  bank  offered  to  furnish  it  to  him.  This  it 
did.  Blitz  and  Friedberg  met  at  the  bank.  The  bank  gave  Friedberg 
credit  for  the  amount  needed.  Blitz  delivered  him  the  bill  of  sale  of 
the  stock  and  fixtures.  Friedberg  drew  a  check  for  $5,000,  the  pur- 
chase price,  and  delivered  it  to  Blitz.  He  presented  this  at  the  window 
of  the  bank  as  a  deposit,  and  received  a  deposit  slip  for  the  amount. 
This  occurred  at  4  o'clock  in  the  afternoon,  just  as  the  bank  was  clos- 
ing. The  following  morning  the  bank  applied  the  $5,000  credit  pro- 
duced by  the  deposit  in  partial  payment  of  Blitz'  indebtedness  to  it. 

Two  features  show  that  this  transaction  was  not  a  deposit  in  due 
course : 

First.  Blitz  had  no  current  account  at  the  bank.  The  evidence  shows 
clearly  that,  for  more  than  a  year  previous  to  the  transaction  here 
involved,  his  account  had  been  closed.  The  last  entry  in  his  passbook 
was  December  19,  1911.  Blitz,  however,  continued  to  draw  checks 
upon^the  bank,  and  send  them  to  his  creditors.  When  these  checks 
were  presented  for  payment  the  bank  would  notify  Blitz,  and  he  would 
come  in  and  take  them  up  with  cash.  Neither  these  checks  nor  the 
cash  with  which  they  were  paid  were  ever  entered  in  Blitz'  account. 
This  is  the  nature  of  the  account,  as  shown  by  the  uncontradicted  evi- 
dence.   Blitz  so  testified,  and  he  was  in  no  way  contradicted  by  any 
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officer  of  the  bank.  It  was  a  suspicious  circumstance  that  the  ledger 
leaves  of  the  bank  showing  Blitz'  account  had  mysteriously  disappeared. 

Second.  The  bank,  rather  than  Blitz,  was  the  dominating  power  in 
the  deposit  of  the  $5,000.  The  bank  brought  about  the  sale ;  it  fur- 
nished the  money,  and  took  scrupulous  care  that  the  fund  should  never 
get  beyond  its  immediate  control. 

To  apply  to  such  a  transaction  the  doctrines  applicable  to  a  regular 
current  account  between  banker  and  depositor,  such  as  was  involved 
in  New  York  County  Bank  v.  Massey,  192  U.  S.  138,  24  Sup.  Ct.  199, 
48  L.  Ed.  380,  and  Studley  v.  Boylston  National  Bank,  229  U.  S.  523, 
33  Sup.  Ct.  806,  57  L.  Ed.  1313,  cited  in  the  majority  opinion,  is  to 
confound  things  essentially  different.  This  transaction,  read  in  the 
light  of  its  attendant  circumstances,  shows  clearly  that  the  money  was 
received  by  the  bank  as  a  payment,  and  that  the  form  of  deposit  was 
a  mere  subterfuge.  The  history  of  the  transaction,  the  manner  and 
place  in  which  it  was  consummated,  showed  that  it  was  the  intent  of 
the  bank  officers  that  the  money  should  be  immediately  applied  to  the 
payment  of  the  bank's  indebtedness.  The  fact  that  this  was  not  done 
on  the  evening  when  the  deposit  was  made,  does  not  change  the  real 
character  of  the  transaction,  but  simply  shows  an  intent  to  defeat  the 
Bankruptcy  Law  by  a  colorable  shift,  and  enable  a  local  bank  to  appro- 
priate the  entire  estate  of  a  bankrupt  merchant,  and  leave  his  mercantile 
creditors,  with  claims  amounting  to  more  than  $14,000,  without  a 
farthing.  There  was,  in  my  judgment,  no  substantial  evidence  requir- 
ing the  trial  court  to  submit  to  the  jury  the  question  whether  the  trans- 
action was  a  deposit  in  the  due  course  of  business.  Upon  the  evidence 
it  would  have  been  the  plain  duty  of  the  court  to  set  aside  such  a  ver- 
dict, if  returned. 

The  judgment  was  right,  and  it  seems  to  me  a  miscarriage  of  jus- 
tice to  reverse  it  for  the  mere  purpose  of  seeing  whether  a  jury  will 
do  its  plain  duty. 

(235F^d.507) 

ALSOP  V.  McCOMBS  et  aL 

(Circuit  Court  of  Appeals,  Eighth  Circuit.     August  4,  1916.) 

No.  4601. 

Stipulations  «=»14(5) — Involuntary  Dismissal — Grounds — Stipulation  in 
Another  Court. 

By  stipulation  of  counsel  in  an  action  In  a  state  court  It  was  agreed 
that  one  pending  In  a  federal  court  between  the  same  parties  should 
stand  continued  and  not  be  tried  until  that  in  the  state  court  should  be 
"finally  determined,"  or  so  long  as  it  should  be  **pendlng.**  Afterward, 
on  motion  of  plaintiff,  the  state  court  entered  a  Judgment  of  dismissal. 
Held,  that  the  stipulation  afforded  no  ground  for  dismissal  of  the  ac- 
tion In  the  federal  court. 

[Ed.  Note. — For  other  cases,  see  Stipulations,  Cent  Dig.  |  29;  Dec. 
Dig.  «=»14(5).] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Missouri ;  David  P.  Dyer,  Judge. 
Action  at  law  by  James  N.  Aljsop  against  Ruddell  M.  McCombs  and 

^=»For  other  cases  see  same  topic  ft  KEY-NXJMDER  in  aU  Key-Numbered  DigesU  &  Indexes 
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Others.     Prom  a  judgment  of  dismissal,  plaintiff  brings  error.    Re- 
versed. 

Chester  H.  Krum,  of  St.  Louis,  Mo.,  and  George  W.  Jolly,  of 
Owensboro,  Ky.,  for  plaintiff  in  error. 

C.  D.  Corum,  of  St.  Louis,  Mo.  (Sam  B.  Jeffries,  of  St.  Louis,  Mo., 
and  R.  B.  Oliver,  of  Cape  Girardeau,  Mo.,  on  the  brief),  for  defend- 
ants in  error. 

Before  SANBORN,  ADAMS,  and  GARLAND,  Circuit  Judges. 

ADAMS,  Circuit  Judge.  Alsop,  the  plaintiff  below,  instituted  this 
action  at  law  in  the  District  Court  of  the  United  States  for  the  South- 
eastern Division  of  the  Eastern  District  of  Missouri  to  recover  dam- 
ages for  an  alleged  breach  of  a  contract  by  the  terms  of  which  de- 
fendants agreed  to  purchase  his  interest  in  certain  letters  patent  then 
issued  or  thereafter  to  be  issued  to  him,  and,  being  unable  to  secure 
service  of  process  upon  one  of  the  defendants,  he  later  instituted  an- 
other suit  by  attadiment  in  the  court  of  common  pleas  of  Cape 
Girardeau  county.  Mo.,  against  the  same  defendants  to  recover  dam- 
ages for  the  same  breach.  The  cause  in  the  common  pleas  court  was 
set  for  trial  at  the  February  term,  1914,  of  that  court,  and  the  plain- 
tiff, not  being  ready  for  trial,  secured  a  continuance  to  the  May  term, 
1914,  of  that  court  upon  entering  into  the  following  stipulation  with 
the  defendants : 

''It  is  hereby  stipulated  that  the  pleadings  in  the  above-entitled  cause  shall 
be  made  up  and  settled  at  the  February,  1914,  term  of  said  court 

"It  is  further  stipulated  that  this  cause  shall  be  tried  in  the  above-named 
common  pleas  court  in  Cape  Girardeau  county  at  the  May,  1914,  term  of  said 
court. 

"It  is  further  stipulated  that  the  suit  brought  by  the  above-named  plaintiff 
in  the  Southeastern  division  of  the  Eastern  district  of  Missouri,  and  which  is 
pending  in  the  federal  court  at  Cape  Girardeau,  shall  stand  continued  until 
the  above  case  pending  in  the  common  pleas  court  at  Cape  Girardeau  shaU 
have  been  finally  determined ;  tbat  is  to  say,  the  suit  in  the  federal  court  of 
Cape  Girardeau  shall  not  be  tried  as  long  as  the  said  case  now  in  the  com- 
mon pleas  court  at  Cape  Girardeau  is  pending,  either  in  said  court  or  in 
any  appellate  court.  The  plaintiff  herein  makes  this  stipulation  in  con- 
sideration of  the  agreement  of  the  defendants  to  continue  this  cause  to  the 
May,  1914,  term  of  this  court    ♦    ♦    ♦ 

"Chester  H.  Krum, 
"George  W.  Jolly, 

"Attorneys  for  Plaintiff. 
"Jeffries  &  Corum, 

"Attorneys  for  Defendants." 

When  the  cause  in  the  state  court  was  called  for  trial  at  the  fol- 
lowing May  term,  the  plaintiff  asked  leave  to  dismiss  it.  Defend- 
ants, by  counsel,  objected,  because  they  had  filed  a  cross-bill,  and 
because  plaintiff  had  agreed  to  try  it  at  that  term  of  court.  After 
argument  of  counsel,  the  court  then  made  the  following  order: 

"Thereupon  it  is  considered,  ordered,  and  adjudged  by  the  court  that  the 
plaintiff's  petition  be  dismissed,  and  that  he  take  nothing  by  this  writ  herein, 
and  that  defendants  have  and  recover  of  and  from  sidd  plaintiff  all  their 
costs  and  charges  in  this  behalf  expended,  and  have  execution  therefor." 
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Afterwards  defendants  filed  an  amended  answer  in  this  cause,  con- 
taining, among  other  defenses,  a  special  one  to  the  effect  that  the 
plaintiff  had  stipulated  in  the  other  cause  that  it  should  be  heard  at 
the  May  term  of  that  court,  and  had  further  stipulated  that  this  cause 
should  not  be  heard  until  after  the  cause  pending  in  the  state  court 
should  have  been  finally  determined.  On  the  issue  so  made  by  the 
amended  answer,  the  cause  was  called  for  trial  in  the  court  below. 
Thereupon  defendants  moved  the  court  to  try  the  issue  raised  by  the 
special  defense  first,  and  the  court,  over  the  objection  of  plaintiff's 
counsel,  who  demanded  a  jury  to  try  all  the  issues  together,  proceeded 
to  a  hearing  of  that  issue  alone,  without  a  jury,  and  after  hearing 
the  evidence  adduced  on  both  sides  made  the  following  order : 

"Wherefore,  the  premises  considered,  it  is  ordered  and  adjudged  by  the 
court  that  plaintiff's  right  to  prosecute  his  action  herein  in  this  court  is 
abated,  and  tliat  the  complaint  filed  herein  be  and  the  same  is  dismissed.  It 
is  further  ordered  that  defendants  and  each  of  them  go  hence  without  day, 
and  that  they  and  each  of  them  have  and  recover  of  and  from  this  the  plain- 
tiff their  costs  in  this  behalf  expended,  and  have  execution  therefor." 

To  reverse  this  judgment  plaintiff  prosecutes  this  writ  of  error, 
assigning  particularly  tiliat  the  District  Court  erred  in  admitting,  over 
plaintiff's  objection,  the  stipulation  entered  into  by  the  parties  at 
the  February  term,  1914,  of  court  of  common  pleas  in  the  cause  there- 
in pending,  which,  in  effect,  challenges  the  sufficiency  of  the  evidence 
to  sustain  the  judgment  as  rendered. 

Did  the  stipulation,  to  the  effect  that  this  cause  should  not  be  heard 
until  the  one  pending  in  the  state  court  should  be  finally  determined, 
warrant  the  abatement  and  dismissal  of  this  cause  by  the  court  be- 
low? We  think  not.  That  stipulation  was  made,  not  in  this  cause, 
but  in  another  one  pending  in  another  court,  and  can  have  the  force 
and  effect  of  an  agreement  of  counsel  only.  In  our  opinion,  accord- 
ing to  its  terms  and  the  unimpeachable  record  of  the  court  in  which 
it  was  made,  it  afforded  no  warrant  for  the  judgment  of  dismissal 
of  this  cause.  The  parties  agreed  that  this  cause  should  "stand  con- 
tinued" until  the  one  in  the  state  court  should  be  "finally  determined," 
and  should  not  be  tried  as  long  as  that  one  "was  pending." 

The  main  purpose  of  the  agreement  obviously  was  that  this  cause 
should  stand  continued  from  time  to  time  until  the  other  one  in  the 
state  court  should  be  disposed  of,  and  in  no  sense  did  it  warrant  a 
peremptory  dismissal  of  it.  But  if  the  parties  had  intended  that  a 
dismissal  should  result  from  the  violation  of  its  terms,  the  facts,  as 
conclusively  shown  by  the  record,  would  not  warrant  such  dismissal. 
No  prohibition  whatever  is  found  in  the  agreement  of  the  trial  of 
this  cause  in  the  court  below  after  the  one  in  the  state  court  should 
have  been  "finally  determined,"  or  after  it  should  cease  to  be  "pend- 
ing" there  or  in  some  appellate  court.  After  the  cause  should  be 
fiimlly  disposed  of  in  the  state  court  the  parties  were  left  free  to  pro- 
ceed with  the  trial  and  disposition  of  this  cause  in  the  usual  course. 

It  is  conclusively  shown  by  the  proof  that  the  cause  in  the  state 
court  had  been  "fmally  determined"  and  was  not  "pending"  in  that 
court  at  the  time  of  the  trial  of  this  cause.    The  record  of  the  pro- 
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ceedings  in  the  state  court  introduced  in  evidence  at  the  hearing  be- 
low shows  that,  upon  plaintiff's  request  to  take  a  voluntary  nonsuit, 
a  judgment  of  dismissal  and  an  award  of  execution  in  favor  of  the 
defendants  for  all  their  costs  was  entered;  the  order  of  the  state 
court  in  that  behalf  being  that  "plaintiff's  petition  be  dismissed,  and 
that  he  take  nothing  by  this  writ  herein,  and  that  defendants  have 
and  recover  of  and  from  said  plaintiff  all  their  costs  and  charges  in 
this  behalf  expended,  and  have  execution  therefor."  Nothing,  in  our 
opinion,  could  more  plainly  show  that  the  cause  in  the  state  court 
had  been  finally  determined,  and  was  not  then  pending,  than  this  final 
judgment. 

It  is  argued  that  the  state  court  erred  in  permitting  the  plaintiff  to 
take  a  voluntary  nonsuit,  and  in  rendering  its  judgment  of  dismissal 
in  that  cause;  this,  on  two  grounds:  (1)  Because  the  parties  had 
agreed  that  the  cause  should  be  tried  in  the  state  court  at  its  then 
May  term,  1914 ;  and  (2)  because  in  that  action  at  law  the  defendants 
had  interposed  some  equitable  defense  in  the  nature  of  a  cross-bill  in 
equity.  Whatever  may  be  the  merits  or  demerits  of  these  conten- 
tions, the  judgment  of  the  state  court  cannot  be  questioned  in  this 
action.  It  was  the  final  judgment  of  a  court  of  competent  jurisdic- 
tion and  cannot  be  attacked  collaterally. 

In  view  of  the  conclusion  so  reached,  it  is  unnecessary  to  consider 
or  pass  upon  the  question  of  practice  raised  by  plaintiffs  counsel,  that 
the  court  below  erred  in  overruling  his  demand  for  a  jury  to  try  the 
special  plea,  together  with  the  other  issues  in  the  case. 

The  judgment  must  be  reversed,  and  the  cause  remanded  to  the 
District  Court,  with  directions  to  proceed  with  its  trial  on  the  merits. 


(235  Ffed.  510) 

LO  PONG  V.  DUNN,  Immigration  Inspector.* 

(Circuit  CJourt  of  jU)peals,  Eighth  Circuit.    July  10,  1916.) 

No.  4569. 

1.  Aliens  ^=s>31,  32(13) — ^Depobtation  of  Chinese — Chinese  Ctheb  Than 

Labobebs — Fbaudulent  Pbocubement  of  Cebtificate. 

The  certificate  on  which  a  Chinese  person  was  admitted  as  a  student 
under  Act  May  6,  1882,  c.  126,  §  6,  22  Stat.  60,  as  amended  by  Act  July 
5,  1884,  c.  220,  23  Stat  116  (Comp.  St  1913,  §  4293),  is  prima  fade  evi- 
dence only  of  the  facts  therein  stated,  and  neither  such  certificate  nor 
the  decision  of  the  immigration  officers  admitting  the  alien  preclude  a 
subsequent  inquiry  as  to  his  right  to  remain  in  the  United  States;  and 
where  fraud  in  procuring  the  certificate  is  charged,  the  alien  is  subject 
to  the  action  of  the  Secretary  of  Labor  and  his  action  Is  conclusive,  If 
the  proceedings  and  hearing  were  fair. 

[Ed.  Note. — For  other  cases,  see  Aliens,  Cent  Dig.  §  95;  Dec.  Dig. 
<g=»31,  32(13).] 

2.  Aliens  ^=>29 — ^Depobtation  or  Chinese — Chinese  Otheb  Than  Labob- 

ebs. 

The  prima  facie  case  made  by  such  certificate  as  to  the  status  of  the 
alien  as  a  student  may  be  overcome  by  the  other  facts  in  the  case. 

[Ed.  Note.— For  other  cases,  see  Aliens,  Cent.  Dig.  §  91;  Dec.  Dig. 
<S=»29.] 

^s»For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
mehearing  denied  October  9. 1916. 
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Appeal  from  the  District  G)urt  of  the  United  States  for  the  East- 
em  District  of  Missouri. 

Habeas  corpus  by  Lo  Pong,  alias  Lo  Bong,  against  James  R.  Dunn, 
Inspector  in  Charge,  Immigration  Service,  Department  of  Labor. 
From  a  judgment  dismissing  the  writ,  petitioner  appeals.    Affirmed. 

Byron  F.  Babbitt,  Charles  P.  Johnson,  and  Eustace  C.  Wheeler,  all 
of  St.  Louis,  Mo.,  for  appellant. 

Benjamin  L.  White,  Asst.  U.  S.  Atty.  (Arthur  L.  Oliver,  U.  S. 
Atty.,  of  St.  Louis,  Mo.,  on  the  brief),  for  appellee. 

Before  HOOK  and  CARLAND,  Circuit  Judges,  and  MUNGER, 
District  Judge. 

MUNGER,  District  Judge.  [1]  The  appellant,  Lo  Pong,  a  Chinese 
person,  was  arrested  by  the  respondent,  an  immigration  inspector,  un- 
der a  warrant  issued  by  the  Secretary  of  Labor,  charging  him  with 
being  found  in  the  United  States  in  violation  of  section  6  of  the 
Chinese  Exclusion  Act,  as  amended  by  Act  July  5,  1884,  c.  220,  23 
Stat.  116,  having  secured  admission  on  a  fraudulently  procured  cer- 
tificate. He  was  accorded  a  hearing  and  a  transcript  of  the  proceed- 
bgs  at  the  hearing  was  submitted  to  the  Secretary  of  Labor,  who 
ordered  his  deportation.  Appellant  then  obtained  a  writ  of  habeas 
corpus,  but,  on  final  hearing,  the  writ  was  dismissed,  and  he  prose- 
cutes this  appeal. 

Before  leaving  China,  appellant  obtained  a  certificate  of  admission 
from  the  viceroy  at  Canton,  viseed  by  the  United  States  consul,  cer- 
tifying that  he  was  a  student,  and  therefore  authorized  to  come 
within  the  United  States  under  the  provisions  of  section  6  of  the 
Chinese  Exclusion  Act  as  amended  by  Act  of  July  5,  1884.  He  was 
admitted  by  the  immigration  officer  at  Vancouver,  B.  C,  after  an  ex- 
amination, and  proceeded  to  San  Francisco.  At  this  examination, 
he  stated  his  age  as  18  years,  that  he  had  attended  school  in  his  native 
village  and  at  a  nearby  city  for  8  years,  and  that  he  intended  to  attend 
the  Oriental  public  school  at  San  Francisco,  first  studying  English 
and  then  taking  a  course  in  mining  engineering.  He  exhibited  a  bank 
draft  for  $500  and  had  $7  in  gold.  He  remained  in  San  Francisco 
for  two  months,  but  attended  no  school.  He  claimed  to  have  received 
lessons  at  his  dwelling  room  during  this  period,  two  or  three  times 
a  week,  from  some  woman  whose  name  he  had  forgotten,  who  did 
not  speak  Chinese,  and  who  taught  him  only  as  to  the  English  alpha- 
bet. Appellant  then  proceeded  to  St.  Louis,  Mo.,  where  he  resided 
for  about  2  years  and  10  months  before  the  institution  of  this  action. 
During  this  time  he  has  attended  no  school,  and  claims  that  he  has 
had  no  occupation  or  employment,  has  earned  no  money,  and  has 
expended  that  which  he  brought  with  him.  He  claims  that  he  has 
suffered  from  a  cough  and  pain  in  the  back  for  the  last  two  years, 
and  that  this  disables  him  from  attending  school.  His  examination 
discloses  a  number  of  contradictory  statements  as  to  facts  within  his 
knowledge,  such  as  his  age,  his  receiving  money  from  China,  and  his 
mother's  name. 
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By  section  1  of  the  Act  of  Congress  of  April  29,  1902,  c.  641,  32 
Stat.  176,  as  amended  by  section  5  of  the  Act  of  April  27,  1904,  c. 
1630,  33  Stat.  428  (Comp.  St.  1913,  §  4337),  all  laws  in  force  on  April 
29,  1902,  regulating,  suspending,  or  prohibiting  the  coming  of  Chinese 
persons  into  the  United  States,  and  the  residence  of  such  persons 
therein,  were  re-enacted  without  modification.  By  section  6  of  the 
Act  of  Congress  of  May  6,  1882,  c.  126  (22  Stat.  60),  as  amended 
by  Act  July  5,  1884,  c.  220  (23  Stat.  116),  every  Chinese  person,  other 
than  a  laborer,  entitled  to  come  to  the  United  States,  must  obtain  the 
permission  of  the  Chinese  government  and  be  identified  as  so  entitled, 
evidenced  by  a  certificate,  viseed  by  the  proper  diplomatic  or  consular 
representative  of  the  United  States.  Such  certificate  is  prima  facie 
evidence  of  the  facts  set  forth  therein,  but  may  be  controverted  and 
the  facts  therein  stated  disproved  by  the  United  States  authorities. 
Under  this  statute,  the  decision  of  the  appropriate  immigration  offi- 
cers admitting  the  alien  did  not  conclude  an  inquiry  as  to  his  right 
to  remain  within  the  United  States.  Li  Sing  v.  United  States,  180 
U.  S.  4«6,  490,  21  Sup.  Ct.  449,  45  L.  Ed.  634;  United  States  v.  Pin 
Kwan,  100  Fed.  609,  611,  40  C.  C.  A.  618;  United  States  v.  Lau  Sun 
Ho  (D.  C.)  85  Fed.  422,  423. 

By  section  20  of  the  Immigration  Act  of  February  20,  1907,  c. 
1134,  34  Stat.  904  (Comp.  St.  1913,  §  4269),  as  amended  by  the  Act 
of  March  4,  1913,  c.  141,  37  Stat.  736,  "any  alien  who  shall  enter  the 
United  States  in  violation  of  law,  and  such  as  become  public  charges 
from  causes  existing  prior  to  landing,  shall,  upon  the  warrant  of 
the  Secretary  of  Labor,  be  taken  into  custody  and  deported  to  the 
country  whence  he  came  at  any  time  within  three  years  after  the 
date  of  his  entry  to  the  United  States."  The  warrant  and  order  of 
deportation  charged  appellant  with  being  found  in  the  United  States 
in  violation  of  section  6  of  the  Chinese  Exclusion  Act,  as  amended 
by  Act  July  5,  1884,  having  secured  admission  on  a  fraudulently  pro- 
cured certificate.  The  gravamen  of  this  charge  was  a  fraudulent 
entry  into  the  United  States,  and  hence  appellant,  though  a  Chinese 
person,  was  subject  to  the  action  of  the  Secretary  of  Labor.  United 
States  v.  Wong  You,  223  U.  S.  67,  69,  32  Sup.  Ct.  195,  56  L.  Ed. 
354;  Williams  v.  United  States,  186  Fed.  479,  480,  108  C.  C.  A.  457; 
Ex  parte  Greaves  (D.  C.)  222  Fed.  157, 158. 

[2]  It  is  not  disputed  that  the  action  of  the  Secretary  was  conclu- 
sive if  the  proceedings  were  fair  (Zakonaite  v.  Wolf,  226  U.  S.  272, 
274,  33  Sup.  Ct.  31,  57  L.  Ed.  218;  Low  Wah  Suey  v.  Backus,  225 
U.  S.  460,  468,  32  Sup.  Ct.  734,  56  L.  Ed.  1165;  Tang  Tun  v.  Ed- 
sell,  223  U.  S.  673,  675,  32  Sup.  Ct.  359,  56  L.  Ed.  606;  Chin  Yow 
V.  United  States,  208  U.  S.  8,  11,  28  Sup.  Ct.  201,  52  L.  Ed.  369; 
United  States  v.  Ju  Toy,  198  U.  S.  253,  261,  25  Sup.  Ct.  644,  49  L. 
Ed.  1040;  United  States  ex  rel.  Haum  Pon  v.  Sisson,  230  Fed.  974, 
975,  145  C.  C.  A.  168) ;  but  appellant  contends  that  the  order  of  de- 
portation is  not  supported  by  any  substantial  evidence  and  therefore 
he  is  entitled  to  be  discharged.  As  the  evidence  shows  that  appel- 
lant has  been  in  the  United  States  for  three  years,  has  not  attempted 
other  work  as  a  student  than  his  efforts  to  master  the  English  alpha- 
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l)et  during  the  first  two  months  of  his  residence  here,  and  the  reasons 
for  abstention  from  further  study  seem  vague  and  unsatisfactory, 
and  his  credibility  is  weakened  by  the  contradictions  in  his  testimony, 
the  Secretary  of  Labor  might  well  draw  the  inference  that  he  pro- 
cured his  certificate  of  admission  fraudulently  and  not  intending  to  be 
a  student.  The  prima  facie  evidence  of  his  certificate  as  a  student 
may  be  overcome  by  the  other  facts  in  the  case.  United  States  v. 
Ycmg  Yew  (D.  C.)  83  Fed.  832;  United  States  v.  Ng  Park  Tan  (D. 
C.)  86  Fed.  605 ;  United  States  v.  Foo  Duck,  172  Fed.  856,  858,  97 
C.  C.  A.  204. 
The  judgment  of  the  District  Court  is  affirmed. 


<235Fed.613) 

EWERT  V.  BECK.* 

(Circait  Ck)iirt  of  Appeals,  Eighth  Circuit    July  5,  1916.) 

No.  4546. 

1  Tbiai«  ^s»143 — Direction  of  Verdict — Power  of  Court. 

It  is  the  duty  of  the  court  to  direct  a  verdict  even  though  the  evidence 
may  he  conflicting  if  the  evidence  on  behalf  of  one  party  is  of  so  con- 
clusive a  character  that  the  court  in  the  exercise  of  a  sound  discretion, 
would  set  aside  a  verdict  for  the  adverse  party. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent.  Dig.  §|  342,  343;  Dec. 
Dig.  «=s>143.] 

2.  Vendor   and  Pxtrchaser   «=>231(14)— Constructive   Notice — Effect   of 
Mistake  in  Instrument. 

That  an  instrument  affecting  title  to  land  through  mistake  was  dated 
on  Sunday,  which  under  the  state  law  would  render  it  void,  did  not 
change  the  effect  of  the  record  as  constructive  notice,  where  it  was  in 
fact  executed  on  a  week  day. 

[Ed.  Note. — For  other  cases,  see  Vendor  and  Purchaser,  Cent  Dig.  §§ 
538,  539;    Dec.  Dig.  «=»231(14).] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Oklahoma. 

Action  at  law  by  Paul  A.  Ewert  against  G.  W.  Beck.  Judgment  for 
defendant,  and  plaintiflf  brings  error.    Affirmed. 

Paul  A.  Ewert,  of  Joplin,  Mo.,  in  pro.  per. 

W.  H.  Komegay,  of  Vinita,  Okl.  (Judson,  Green  &  Henry,  of  St. 
Louis,  Mo.,  on  the  brief),  for  defendant  in  error. 

Before  HOOK  and  GARLAND,  Circuit  Judges,  and  MUNGER, 
District  Judge. 

MUNGER,  District  Judge.  The  plaintiff  in  error,  hereafter  called 
plaintiff,  brought  an  action  in  ejectment  against  defendant  in  error, 
hereafter  called  defendant,  claiming  right  of  possession  under  an 
instrument  called  a  mining  lease,  executed  to  him  by  an  Indian  al- 
lottee of  the  land.  The  defendant's  claim  of  title  was  based  on  a  sim- 
ilar instrument  executed  to  him  by  the  same  grantor. 

Plaintiff's  lease  was  executed  on  July  26,  1913,  while  the  lease  to 

^=»For  oUier  cases  see  same  topic  &  KET-NUMBBR  in  all  Key-Numbered  Digests  &  Indexes 
•Rehearing  denied  December  11.  191$. 
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defendant  bore  date  of  August  18,  1912,  and  was  filed  for  record 
on  the  following  day.  The  plaintiffs  lease  contained  a  clause  that 
certain  covenants  of  plaintiff  should  not  be  binding  upon  the  plain- 
tiff "until  the  expiration  of  all  prior  lawful  leases  that  may  be  found 
to  exist  upon  said  land."  At  the  trial  there  was  evidence  that  de- 
fendant's lease  was  signed  and  delivered  in  Kansas,  but  plaintiff  con- 
tended that  its  validity  depended  upon  the  laws  of  Oklahoma,  as  it 
referred  to  land  in  Oklahoma  and  its  covenants  were  to  be  performed 
there,  and  under  the  laws  of  that  state  it  was  void  because  it  was 
executed  on  Sunday. 

A  verdict  was  directed  for  the  defendant,  and  the  prppriety  of 
that  action  is  challenged,  and  it  is  claimed  there  was  such  evidence 
as  to  the  execution  of  the  lease  on  Sunday  as  to  present  an  issue  of 
fact  for  the  jury.  The  defendant,  the  notary  who  took  the  acknowl- 
edgment of  the  lease,  the  attesting  witness  thereon,  and  defendant's 
brother,  each  testified  to  having  been  present  at  the  time  of  the 
execution  of  the  lease,  and  each  clearly  and  circumstantially  stated 
that  it  was  executed  and  delivered  by  the  lessee  to  the  lessor  alt 
Baxter  Springs,  Kan.,  on  Saturday,  the  day  preceding  the  purport- 
ed date.  The  defendant  produced  the  bank  check  which  he  gave 
to  the  lessor  in  payment  of  the  consideration  and  verified  its  date, 
which  was  on  this  Saturday.  A  clerk  in  a  bank  at  Baxter  Springs 
also  verified  the  fact  that  the  check  was  presented  at  the  bank  by 
the  lessor  on  this  Saturday  and  was  then  paid,  and  that  it  was  for- 
warded to  its  correspondent  bank  for  collection  on  the  same  day  and 
so  entered  on  the  remittance  register. 

In  addition  to  this  testimony,  the  lessor  testified  that  the  transac- 
tion occurred  on  Saturday ;  but  on  cross-examination,  and  in  response 
to  leading  questions  as  to  whether  defendant  did  not  get  the  lease 
from  him  in  Oklahoma,  and  on  Sunday,  replied  in  the  affirmative. 
He  also  admitted  that  he  had  made  similar  admissions  to  plaintiff, 
and  a  written  statement,  which  had  been  dictated  by  plaintiff  to 
his  stenographer,  read  over  to  the  grantor,  and  signed  by  him,  by 
mark,  was  introduced.  The  stenographer  testified  that  the  lessor  had 
sworn  to  the  truth  of  that  statement.  It  also  recited  that  the  lease 
was  executed  and  delivered  on  Sunday  and  in  the  state  of  Oklahoma. 
It  is  quite  apparent,  from  the  record  of  the  examination  of  this 
Indian  lessor,  that  he  was  ignorant,  dull,  and  confused,  and  the  trial 
court's  remark  at  the  close  of  his  testimony,  that  there  was  not  much 
certainty  to  be  secured  from  that  witness'  testimony,  and  that  he 
doubted  very  seriously  whether  he  understood  the  questions  put  to 
him,  was  amply  justified. 

[1]  In  this  condition  of  the  evidence,  the  trial  court  properly  with- 
drew this  issue  from  the  jury.  It  is  its  duty  to  direct  a  verdict,  even 
in  cases  in  which  the  evidence  may  be  conflicting,  if  the  evidence  on 
behalf  of  one  party  is  of  so  conclusive  a  character  that  the  court,  in 
the  exercise  of  a  sound  judicial  discretion,  would  set  aside  a  verdict 
for  the  opposing  party.  Patton  v.  Texas  &  Pacific  Railway  Co.,  179 
U.  S.  658,  659,  21  Sup.  Ct.  275,  45  L.  Ed.  361 ;  Canadian  Northern 
Ry.  Co.  v.  Senske,  201  Fed.  637,  644,  120  C.  C.  A.  65;   Haskell  v. 
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Columbus  Savings  &  Trust  Co.,  207  Fed.  322-326,  125  C.  C.  A.  72; 
Robinson  v.  Denver  City  Tramway  Co.,  164  Fed.  174,  177,  90  C. 
C.  A.  160.  The  presumption  of  the  date  of  execution,  arising  from 
the  apparent  date  of  the  lease,  was  overcome  as  a  matter  of  law, 
when  the  evidence  to  the  contrary  became  so  conclusive  that  an  op- 
posite finding  was  not  sustainable.  Woodward  v.  Chicago,  M.  &  St. 
P.  Ry.  Co.,  145  Fed.  577,  580,  75  C.  C.  A.  591. 

[2]  It  is  insisted  that  the  record  of  the  lease  to  defendant  was 
not  notice  to  plaintiff,  because  it  was  the  record  of  an  instrument  which 
was  void  on  its  face.  If  the  lease  was  void,  it  was  because  it  was 
in  fact  executed  and  delivered  on  Sunday,  and  not  because  it  mis- 
takenly appeared  to  have  been  executed  on  that  day.  The  date  was 
not  a  material  part  of  the  lease,  and  the  error  in  the  date  would  not 
avoid  it.  Lamore  v.  Frisbie,  42  Mich.  186,  3  N.  W.  910;  Merrill 
V.  Sypert,  65  Ark.  51,  44  S.  W.  462;  Saunders  v.  Hartwell,  61  Tex. 
679;   Durfee  v.  Grinnell,  69  111.  371;   Hoit  v.  Russell,  56  N.  H.  559. 

There  is  a  further  objection  to  the  court's  action  in  allowing  the 
defendant  to  show  a  mistake  in  the  date  of  his  lease,  because  his 
answer  contained  only  a  general  denial;  but  the  court  did  not  err, 
for  section  4929  of  the  Rievised  Laws  of  Oklahoma  of  1910,  relating 
to  actions  of  ejectment,  provides  as  follows: 

''It  shall  be  sofflcient  in  such  action,  if  the  defendant  in  his  answer  deny, 
generally,  the  title  alleged  in  the  petition,  or  that  he  withholds  the  posses- 
sion as  the  case  may  be,  but  if  he  deny  the  title  of  the  plaintiff,  possession 
by  the  defendant  shaU  be  taken  as  admitted.  Where  he  does  not  defend 
for  the  whole  premises  the  answer  shall  describe  the  particular  part  of  which 
defense  is  made." 

There  was  no  error  in  the  trial  of  the  case,  and  the  judgment  must 
be  affirmed. 


(235  Fed.  515) 

PERARA  V.  UNITED  STATES. 

(Circuit  CJourt  of  Appeals,  Eighth  Circuit    August  28,  1916.) 

No.  4627. 

L  Criminal  Law  ^=>1180— Appeal — Law  of  Case. 

Contentions  of  accused,  disposed  of  on  a  prior  appeal,  become  the  law  of 
the  case,  and,  having  been  settled  adversely  to  him,  are  no  ground  for 
reversal  on  subsequent  appeal. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent.  Dig.  S§  3002-3004; 
Dec  Dig.  ^«=»1180.] 

2.  Cbikinal  Law  ^=»776(2) — Tbial — ^Instbuctions — Chabaoteb  Evidence. 
A  charge  tliat  evidence  showing  accused's  good  character  for  honesty, 
integrity,  and  morality  is  admissible  and  should  be  considered  by  the  Jury, 
and  if  it  is  of  liuch  a  nature  as  to  lead  the  jury  to  believe  that  it  is  im- 
possible that  a  man  of  such  high  character  would  commit  such  a  crime, 
and  for  that  reason  raises  a  reasonable  doubt  in  the  minds  of  the  jury 
whether  accused  is  guilty  of  the  crime  charged,  accused  is  entitled  to 
the  benefit  thereof,  which  was  coupled  with  a  further  statement,  point- 
ing out  that  persons  of  high  character  frequently  commit  crimes,  and 
that  for  accused  to  have  obtained  his  position  in  the  Post  Office  Depart- 

4s»For  oUier  cases  see  same  topic  &  KET-NUMBER  In  all  Key-Numbered  Digests  A  Indexes 
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ment,  it  was  necessary  to  famish  recommendation  of  two  reputable  citi* 
zens  to  vouch  for  his  integrity,  is  prejudicial,  in  effect  depriving  accused 
of  all  benefit  of  the  character  evidence. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law,  Cent  Dig.  §  1844;  Dec. 
Dig.  <is»776(2).] 

In  Error  to  the  District  G^urt  of  the  United  States  for  the  East- 
em  District  of  Arkansas;  Jacob  Trieber,  Judge. 

Mitchell  C.  Perara  was  convicted  of  crime,  and  brings  error.  Re- 
versed and  remanded. 

George  W.  Murphy,  E.  L.  McHaney,  and  S.  A.  Jones,  aU  of  Little 
Rock,  Ark.,  for  plaintiff  in  error. 

W.  H.  Martin,  of  Hot  Springs,  Ark.,  and  W.  H.  Rector,  of  Little 
Rock,  Ark.,  for  the  United  States. 

Before  SANBORN,  ADAMS,  and  GARLAND,  Gircuit  Judges. 

ADAMS,  Gircuit  Judge.  An  indictment,  containing  five  counts,  was 
found  against  Perara,  plaintiff  in  error,  in  the  District  Gourt  of  the 
United  States  for  the  Western  Division  of  the  Eastern  District  of 
Arkansas.  There  have  been  two  trials,  and  this  is  the  second  writ  of 
error  in  the  case.  At  the  first  trial,  the  court  directed  a  verdict  of  not 
guilty  on  the  third,  fourth,  and  fifth  counts,  and  submitted  the  case  to 
the  jury  on  the  first  and  second  counts  only.  The  first  charged  defend- 
ant with  stealing  certain  mail  matter  while  acting  as  a  railway  postal 
clerk,  and  the  second  charged  him  with  embezzling  the  same.  The 
jury  found  the  defendant  guilty  on  the  first  and  not  guilty  on  the  sec- 
ond count,  and  judgment  was  entered  accordingly.  This  court,  on  the 
first  writ  of  error,  reversed  the  judgment  for  error  in  the  charge  of 
the  court,  and  remanded  it  for  another  trial.  Perara  v.  United  States, 
221  Fed.  213,  136  G.  G.  A.  623.  Some  other  errors  were  assigned, 
but  none  of  them  sustained.  At  the  second  trial  the  first  count  only, 
for  stealing  the  mail,  was  submitted  to  the  jury,  and  the  defendant 
was  again  found  guilty,  and  now  prosecutes  ibis  writ  of  error. 

[1]  The  important  errors  now  assigned  and  argued  relate:  (1)  To 
the  question  of  venue ;  and  (2)  to  the  ruling  on  a  plea  of  former  ad- 
judication or  double  jeopardy,  resulting  from  the  acquittal  of  defend- 
ant on  the  charge  of  embezzlement.  These  questions  were  considered 
by  us  at  the  former  hearing  in  separate  opinions  and  on  a  motion  for 
rehearing,  and  were  adjudged  adversely  to  the  defendant.  That  judg- 
ment, being  unreversed,  became  the  law  of  the  case,  and  cannot  be 
the  subject  of  further  consideration.  In  confirmation  of  our  former 
judgment,  however,  reference  may  be  made  to  the  conclusions  reached 
and  the  principles  stated  in  Morgan  v.  Devine,  237  U.  S.  632,  35  Sup. 
Gt.  712,  59  L.  Ed.  1153;  Ebeling  v.  Morgan,  237  U.  S.  625,  35  Sup. 
Ct.  710,  59  L.  Ed.  1151 ;  and  Morgan  y.  Sylvester,  231  Fed.  886,  146 
G.  G.  A.  82,  cases  analogous  to  this  and  substantially  presenting  the 
questions  now  referred  to. 

[2]  Defendant  also  assigns  error  to  the  following  portion  of  the 
charge  to  the  jury : 
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•The  defendant  has  introduced  evidence  for  the  purpose  of  showing  his 
good  character  for  honesty,  integrity,  and  morality.  Such  evidence  is  admls- 
slhle  and  should  be  considered  by  the  Jury ;  and,  if  it  is  of  such  a  nature  as 
to  lead  the  jury  to  believe  that  it  is  improbable  that  a  man  of  such  high 
character  would  commit  such  a  crime,  and  for  that  reason  It  raises  a  reason- 
able doubt  in  your  minds  as  to  whether  the  defendant  really  is  guilty  of 
the  offense  as  charged,  he  is  entitled  to  the  benefit  of  that  doubt  and  your 
verdict  should  be  not  guilty. 

"But,  I  want  to  say  to  you  that  evidence  of  this  nature  should  be  taken 
with  a  great  deal  of  caution,  for  a  man  may  bear  the  very  best  reputation 
and  yet  may  secretly  indulge  in  vice  and  crime.  We  often  hear  of  cases  where 
men  of  the  very  highest  character,  even  ministers  of  the  gospel,  deacons  of 
the  church,  and  men  who  never  fail  to  respond  with  a  loud  'Amen*  in  the 
church,  have  been  sometimes  found  to  be  secretly  engaged  in  vice  and  crime, 
and  if  it  is  proven  that  they  did  commit  the  crime,  the  fact  that  they  only 
practiced  it  in  secret,  and  that  so  far  as  the  public  knew  they  were  men 
of  the  bluest  character,  would  not  excuse  them  from  the  consequences  of 
their  crime.  Not  only  that,  there  are  many  crimes  that  can  only  be  committed 
by  men  who  bear  a  good  reputation,  such  as  the  crime  in  this  case.  Take, 
for  instance,  the  case  of  an  employ^  of  the  Post  Office  Department,  as  this 
defendant  was.  Under  the  law,  before  he  can  obtain  employment,  he  must, 
upon  his  application,  get  the  recommendation  of  two  reputable  citizens  vouch- 
ing for  his  integrity.  Otherwise,  his  application  couldn't  even  be  considered, 
and,  of  course,  gentlemen,  neither  the  government  nor  anybody  else  is  going 
to  employ  a  man  in  a  position  where  he  has  opportunities  to  commit  larceny, 
to  steal  or  embezzle  funds,  if  his  reputation  is  bad.  But,  in  other  cases,  take 
the  cashier  or  the  president  of  a  bank,  who  we  hear  has  robbed  a  bank  of 
thousands  and  sometimes  hundreds  of  thousands  of  dollars.  Would  they  have 
been  elected  to  those  positions  unless  their  character  was  above  suspicion? 
When  we  read  of  a  treasurer  of  a  county  running  away  and  becoming  a 
defaulter,  there  is  no  doubt  but  that  every  man  who  voted  for  him  believed 
he  was  an  honest  man,  and  that  his  character  was  above  suspicion.  So  that 
ought  to  be  taken  into  consideration,  whether  the  mere  fact  that,  so  far  as 
the  public  knew,  a  man*s  character  was  good,  for  that  reason,  if  the  evidence 
otherwise  shows  that  he  committed  the  crime,  it  would  Justify  or  would  raise 
such  a  doubt  in  the  minds  of  a  reasonable  Jury  as  to  Justify  a  verdict  of  not 
guUty." 

The  latter  part  of  the  foregoing  excerpt  (commencing  with  the  words 
"But,  I  want  to  say  to  you")>  contains,  in  our  opinion,  prejudicial  er- 
ror. By  direct  statement,  innuendo,  and  suggestion  it,  in  effect,  nulli- 
fied the  true  rule  as  first  stated,  and  made  good  reputation  of  doubt- 
ful value  and  probably  a  positive  disadvantage  to  the  defendant.  Be- 
cause of  the  generally  accepted  proposition  that  one  of  good  reputation 
is  less  likely  to  commit  crime  than  one  of  bad  reputation,  it  has  become 
appropriate  and  common  for  courts  to  charge  the  jury  that  good  rep- 
utation, if  proven,  is  a  fact  to  be  considered  by  the  jury,  together  with 
all  the  other  facts  and  circumstances  of  the  case  in  reaching  the  ulti- 
mate conclusion  of  guilt  or  innocence.  A  statement  of  this  brief  kind, 
without  elaboration,  is,  in  our  opinion,  abotit  all  that  can  be  profitably 
or  safely  said  to  a  jury  on  the  subject. 

For  error  in  the  charge  just  pointed  out,  the  judgment  must  be  re- 
versed and  the  cause  remanded  to  the  District  Court,  with  directions 
to  grant  a  new  trial. 
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<235  Fed.  518) 

HENDERSON  y.  MORSE  (two  caises). 

In  re  COGSWELL  CANDI  CO. 

(Circuit  Court  of  Appeals,  Eighth  Circuit.    August  28,  1916.) 

Nos.  169  and  4625. 

1.  Bankruptcy  ^=s>440— Review— Mode  op  Reviewing  Decision. 

Where  an  order  of  the  trial  court  in  bankruptcy  involves  a  finding  of 
fact,  the  order  must  be  reviewed  on  appeal,  and  not  by  petition  to  revise. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  §  915;  Dec. 
Dig.  <©=»440.] 

2.  Bankbuptot  ^s>467 — Review — Findings. 

An  order  of  the  referee  in  bankruptcy  approved  by  the  trial  court  dis- 
allowing a  claim,  will  not  be  disturbed  on  appeal,  where  supported  by 
substantial  evidence. 

[Ed.  Note. — ^For  other  cases,  see  Bankruptcy,  Cent  Dig.  §  929;  Dec. 
Dig.  <S=»467.] 

Appeal  from,  and  Petition  to  Revise  Order  of,  the  District  C^urt 
of  the  United  States  for  the  Eastern  District  of  Missouri ;  David  P. 
Dyer,  Judge. 

In  the  matter  of  the  bankruptcy  of  the  Cogswell  Candy  Company. 
Claim  by  Devereaux  Henderson,  opposed  by  John  J.  Morse,  trustee 
in  bankruptcy.  The  claim  was  denied,  and  claimant  appeals,  and 
also  petitions  to  revise  the  order.  Affirmed  on  appeal,  and  petition  to 
revise  dismissed. 

William  L.  Mason,  of  St.  Louis,  Mo.,  for  appellant  and  petitioner. 
Wagner  &  Miller  and  Franklin  Miller,  all  of  St.  Louis,  Mo.,  for 
appellee  and  respondent. 

Before  SANBORN,  ADAMS,  and  CARLAND,  Circuit  Judges. 

ADAMS,  Circuit  Judge.  On  January  26,  1915,  the  Cogswell  Candy 
Company,  a  corporation  of  Missouri,  engaged  in  the  retaU  candy  busi- 
ness, had  a  fire  at  its  place  of  business,  resulting  in  the  destruction 
of  considerable  property,  upon  which  it  carried  insurance  in  five  in- 
surance companies,  aggregating  $9,000.  Ruth  Cogswell  was  its  presi- 
dent, and  W.  R.  Cogswell  its  secretary  and  treasurer.  Shortly  after 
the  fire  occurred  W.  R.  Cogswell  signed  a  contract,  as  secretary  and 
treasurer  of  the  company,  employing  the  appellant,  Devereaux  Hen- 
derson, an  attorney  at  law,  to  collect  the  claims  of  the  candy  com- 
pany against  the  insurance  companies,  for  15  per  cent,  of  the  total 
sum  collected.  On  the  same  day  the  president  objected  to  the  con- 
tract, and  soon  thereaft€?r  the  board  of  directors  of  the  company 
repudiated  it.  Henderson,  as  soon  as  the  contract  was  signed,  entered 
upon  the  discharge  of  the  duties  of  his  employment,  but  did  little,  if 
any,  work  before  he  was  advised  of  the  disapprovaJ  of  his  contract. 
On  January  28,  1915,  the  company  was  adjudicated  a  bankrupt,  and 
John  J.  Morse,  the  appellee,  chosen  trustee.  He  collected,  without 
the  assistance  of  Mr.  Henderson,  $5,354.51  from  the  insurance  com- 
panies, and  Henderson  presented  a  claim  against  the  estate  in  bank- 

.^s^For  othor  cases  Me  same  topic  A  KBT-NUMBBR  in  all  Key-Numbered  Digests  ft  Indexes 
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niptcy  for  $803.40,  the  same  being  15  per  cent,  of  the  amount  so  col- 
lected by  the  trustee.  This  claim  was  resisted  by  the  trustee  on  the 
ground  that  the  contract  was  made  without  authority.  Much  evi- 
dence was  produced  by  the  trustee,  tending  to  show  that  Cogswell,  as 
secretary  and  treasurer  of  the  company,  had  no  authority  to  make  the 
contract,  that  the  president  of  the  company  alone  had  that  authority, 
and  that  the  compensation  for  the  little  work  and  labor  required  to 
be  done,  as  stipulated  in  the  contract,  was  so  grossly  excessive  as  to 
indicate  bad  faith.  Evidence  to  the  contrary  was  produced  by  the 
claimant.  At  the  conclusion  of  it  all  the  referee  made  an  order  dis- 
allowing the  claim.  The  district  judge,  on  petition  for  review,  affirm- 
ed the  order.  Henderson  now  brings  the  case  here  on  appeal,  and 
also  by  original  petition  to  revise. 

[1]  As  the  case  involves  a  consideration  and  finding  of  facts,  we 
must  dispose  of  it  on  the  appeal,  and  not  on  the  petition  to  revise. 

[2]  We  have  carefully  read  all  the  evidence  and  the  briefs  and  ar- 
guments of  counsel,  and  find  that  there  is  substantial  proof  sustain- 
ing the  order  made. 

The  rule  is  well  settled  in  this  court  that  the  findings  of  a  referee 
in  a  case  like  this,  concurred  in  by  the  court  on  petition  for  review, 
are  presumptively  correct,  and  will  not  be  disturbed  by  an  appellate 
court  unless  some  obvious  error  of  law  or  serious  mistake  in  con- 
sidering the  evidence  has  occurred.  As  we  are  unable  to  find  any 
such  error  or  mistake,  and  think  the  order  is  well  sustained  by  the 
proof,  it  must  be  affirmed,  and  the  petition  to  revise  dismissed. 


(235  Fed.  519) 

MOLINE  PLOW  CO.  v.  OMAHA  IRON  STORE  CO.* 
OMAHA  IRON  STORE  CO.  v.  MOLINE  PLOW  CO. 
(Circuit  Court  of  Appeals,  Eighth  Circuit.     July  24,  1916.) 
Nos.  4597,  4598. 

1.  Patents  «=»328 — Invention — Plowshare.  • 

The  Lindgren  patent,  No.  860,398,  for  a  plowshare  reinforced  by  a 
patch  of  soft  metal  welded  to  its  lower  face,  held  void  for  lack  of  inven- 
tion. 

2.  Tbadb-Mabks  and  Tbade-Names  ^=»71 — Unfaib  Competition — Simulat- 

ing Trade- Mark. 

Defendant  sold  plowshares  Intended  to  replace  those  on  complainant's 
plows  and  plainly  so  marked  with  a  stencil  on  their  face.  Complainant's 
shares  had  stamped  into  the  metal  on  the  back  Its  monogram  trade-mark, 
and  the  manufacturer  of  those  sold  by  defendant  also  stamped  on  their 
back  a  mark  so  nearly  like  complainant's  trade-mark  as  not  to  be  dis- 
tinguishable therefrom  by  ordinary  purchasers.  Held^  that  there  was 
such  simulating  of  complainant's  mark  as  was  calculated  to  deceive  pur- 
diasers  and  as  to  constitute  unfair  competition. 

[Ed.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent. 
Dig.  §  82 ;   Dec.  Dig.  <S=»71.] 

3.  Trade-Marks  and   Trade-Names  ^=5>97 — Unfair  Competition — Injunc- 

tion. 

The  manufacturer  of  particular  goods  is  entitled  to  the  reputation  they 
have  acquired,  and  the  public  is  entitled  to  the  means  of  distinguishing 
between  those  and  other  goods,  and  to  protection  against  unfair  dealing, 

^=»For  other  cases  see  same  topic  &  KEY-NUMBER  In  all  Kejr-Numbered  DlgesU  &  Indexes 
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whether  there  be  a  technical  trade-mark  or  not,  and  anything  ^hich  is 
intended  and  calculated  to  deprive  either  the  manufacturer  or  the  public 
of  such  rights  is  a  fraud,  which  a  court  of  equity  may  lawfully  prevent 
by  injunction. 

[Ed.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent. 
Dig.  §§  110,  111;    Dec.  Dig.  «S=>97.] 

4.  Tbade-Mabks  and  Tradb-Names  «=»70(1) — Unfair  Competition— Dutt 

TO  Distinguish  Goods. 

The  duty  is  imposed  upon  every  manufacturer  or  vendor,  especially 
when  he  enters  upon  a  field  previously  occupied  by  another,  to  so  dis- 
tinguish the  articles  he  makes  or  the  goods  he  sells  from  those  of  his 
competitor  that  neither  their  names  nor  their  dress  will  be  likely  to  de- 
ceive the  public,  or  to  mislead  the  ordinary  buyer  into  purchasing  his 
goods  for  those  of  his  competitor,  or  to  create  confusion  in  the  trade  be- 
tween the  rival  articles. 

[Ed.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent. 
Dig.  §  81;   Dec  Dig.  <8=>70(1).] 

5.  Tbade-Mabks  and  Tbade-Nambs  ^=»86 — Unfaib  Competition — ^Right  to 

Relief — Laches. 

Constant  or  continuing  use  of  unfair  methods  of  competition  neither  de- 
prives the  injured  party  of  his  equitable  right  to  an  injunction  against 
their  continuance  nor  confers  upon  the  trespasser  any  right  to  perpetuate 
them. 

[Ed.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent. 
Dig.  §  95 ;  Dec.  Dig.  <9=>86.] 

6.  Ooubts  «=»330— Jubisdichon  of  Fedbbal  Coubts — ^Amount  ob  Value  in 

Contbovebst. 

A  federal  court  of  equity  is  not  without  Jurisdiction  to  render  a  decree 
for  an  injunction  against  continuing  trespasses,  where  threatened  irrep- 
arable injury  is  alleged,  by  the  mere  fact  that  no  proof  has  been  made 
of  the  specific  amount  of  that  injury. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  §  898;  Dec  Dig. 
<8=»330.] 

7.  Tbade-Mabks   and   Tbade-Names   «=»97 — ^Injunction    Against    Unfaib 

Competition — Scope. 

In  a  suit  by  a  manufacturer  of  plows  to  restrain  the  defendant  from 
unfair  competition  by  selling  plowshares  made  by  another  to  replace 
worn-out  or  broken  shares,  and  marked  in  imitation  of  those  made  and 
sold  by  complainant  to  replace  those  on  its  own  plows,  the  injunction 
should  be  restricted  to  such  shares  as  are  fitted  for  use  on  complainant's 
plows. 

[Ed.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent 
Dig.  §§  110,  Ul;   Dec.  Dig.  <g=»97.] 

8.  Tbade-Mabks  and  Tbade-Names  «=»70(2) — Unfaib  Competition. 

Where  a  manufacturer  of  plows  uses  on  extra  shares  designed  to  re- 
place those  on  its  plows  which  may  become  worn  out  or  broken  certain 
marks  and  numbers  to  designate  their  quality  and  the  size  and  style  of 
plow  for  which  they  are  fitted,  other  manufacturers  of  shares  to  be  sold 
in  competition  have  the  right  to  use  the  same  designations  thereon,  when 
it  does  not  tend  to  confuse  the  trade  or  deceive  purchasers;  but  it  is 
their  duty  to  see  that  their  repair  parts  are  so  marked  as  to  prevent 
such  confusion  and  to  notify  purchasers  that  they  are  not  made  by  the 
original  manufacturer. 

[Ed.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent 
Dig.  f  81;    Dec  Dig.  <8=>70(2).] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Nebraska;  Thomas  C.  Munger,  Judge. 
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Suit  in  equity  by  the  Moline  Plow  Company  against  the  Omaha  Iron 
Store  Company.  From  the  decree,  both  parties  appeal.  Amended 
and  affirmed. 

Samuel  W.  Banning,  of  Chicago,  111.  (Thomas  A.  Banning,  Thomas 
A.  Banning,  Jr.,  and  Ephraim  Banning,  all  of  Chicago,  111.,  on  the 
brief),  for  complainant. 

Otto  Raymond  Bamett,  of  Chicago,  111.  (Percival  H.  Truman,  of 
Chicago,  111.,  on  the  brief),  for  defendant. 

Before  SANBORN,  ADAMS,  and  CARLAND,  Circuit  Judges. 

SANBORN,  Circuit  Judge.  The  Moling  Row  Company,  a  cor- 
poration of  Illinois,  brought  a  suit  in  equity  against  the  Omaha  Iron 
Store  Company,  a  corporation  of  Nebraska,  for  infringement  of  let- 
ters patent  No.  860,308  for  an  improvement  in  plowshares,  issued  to 
August  Lindgren  July  16,  1907,  and  for  unfair  competition,  and 
prayed  for  an  injunction  and  an  accounting.  The  suit  was  founded 
on  the  sale  by  the  defendant  of  plowshares  manufactured  by  the  Star 
Manufacturing  Company  and  fitted  to  replace  plowshares  upon  plows 
made  by  the  Moline  Plow  Company.  The  Star  Company  assumed 
the  charge  and  expense,  of  the  suit,  and  it  developed  into  a  trial  of 
the  respective  equities  of  the  two  manufacturing  companies,  and  re- 
sulted in  a  decree  that  the  patent  was  void  for  lack  of  invention,  that 
the  defendant  was  guilty  of  unfair  competition,  and  that  it  be  enjoined 
from  selling  or  dealing  in  plowshares  made  by  the  Star  Company 
marked  with  the  monogram  "M.  Co."  standing  in  association  with 
a  star,  and  that  the  complainant  was  entitled  to  an  accounting  and 
to  the  costs  of  the  suit. 

[1]  Both  parties  have  appealed,  and  the  first  complaint  of  the  Mo- 
line Company  is  that  the  court  did  not  adjudge  the  fifth  claim  of  the 
patent  to  Lindgren  valid  and  infringed.    That  claim  reads  as  follows : 

"5.  The  Improved  plowshare  composed  of  hard  steel  having  a  soft  metal 
Teinfordng  imtch  welded  to  its  lower  or  reverse  face,  said  patch  being  of  an 
area  to  extend  backward  from  the  landside  edge  of  the  share  adjacent  the  top 
edge,  to  a  point  back  of  the  first  bolt  hole,  and  a  landside  welded  to  the  share 
over  the  soft  metal  patch,  thereby  avoiding  breakage  and  faciUtating  the  at- 
tachment of  the  landside." 

The  purpose  of  the  improvement  described  in  the  specification 
and  here  claimed  was  to  strengthen  the  thin,  brittle,  hard  steel  plow- 
share and  prevent  its  breaking,  and  at  the  same  time  to  provide  at 
the  place  of  junction  of  the  landside  of  the  plow  and  the  plow- 
share a  soft  thick  surface  to  which  the  landside  could  be  welded 
more  readily  than  to  the  hard  steel  surface  of  the  share.  Lindgren 
accomplished  this  object  by  welding  to  the  under  or  reverse  side  of 
the  share  a  patch  of  soft  steel,  extending  from  a  point  near  the  longi- 
tudinal center  of  the  upper  edge  of  the  share  to  a  point  adjacent 
the  forward  end  of  the  landside,  which,  after  the  application  of  the 
patch,  was  welded  over  it  to  the  share.  He  states  in  his  specifica- 
tion that  plowshares  are  most  liable  to  break  at  the  forward  bolt  hole 
provided  to  bolt  them  to  the  mold  boards,  that  to  prevent  this  the 
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soft  metal  patch  is  extended  in  his  invention  over  the  point  where 
this  bolt  hole  is  formed  both  fore  and  aft  of  and  below  it,  so  as 
to  reinforce  and  strengthen  the  share  in  the  vicinity  of  this  bolt 
hole.  In  his  improved  plowshare  the  soft  metal  patch  extends  back- 
ward from  the  landside  edge  of  the  share  adjacent  to  the  top  edge 
to  a  point  back  of  the  first  bolt  hole.  But  the  evidence  is  clear  and 
convincing  that  as  early  as  1882  it  was  the  common  practice  of 
blacksmiths  to  weld  a  patch  of  soft  metal  onto  a  blank  plowshare 
before  welding  the  latter  to  the  landside  of  the  plow  for  the  purpose 
of  gaining  thickness  and  strength  for  the  share,  that  this  patch  was 
of  no  specific  size,  that  sometimes  it  would  come  up  to  the  first 
bolt  hole,  and  sometimes  it  would  extend  around  and  beyond  it,  but 
that  the  makers  had  no  specific  intention  regarding  this  extension. 
Counsel  argue  that  the  patches  of  the  prior  art  do  not  anticipate 
Lindgren's  improvement,  because  those  who  made  and  used  them 
had  no  purpose  or  intention  of  strengthening  the  specific  part  of  the 
plowshares  around  the  first  bolt  hole.  But  there  can  be  no  doubt 
that  any  mechanic  skilled  in  the  art  presented  with  the  problem  of 
strengthening  a  plowshare  around  and  in  the  vicinity  of  a  bolt  hole, 
and  with  the  fact  that  patches  of  soft  metal  had  been  welded  on- 
to such  shares  to  strengthen  other  parts  of  them,  would  have  had 
no  difficulty  in  solving  that  problem,  by  welding  such  a  patch  upon 
the  share  around  the  bolt  hole,  or  by  extending  a  patch  about  to  be 
placed  on  the  share  beyond  the  bolt  hole.  There  was  no  invention 
in  perceiving  or  forming  the  device  of  Lindgren. 

[2]  Since  the  year  1870  the  Moline  Plow  Company  has  been  manu- 
facturing plows,  and  has  had  and  has  a  trade-mark  consisting  of  the 
letters  *'M.  P.  Co."  in  the  form  of  a  monogram.  Since  1870  the 
Star  Manufacturing  Company  has  been  making  parts  of  agricultural 
implements,  and  has  had  a  trade-mark  consisting  of  the  letters  **M. 
Co."  in  monogram  form  inclosed  in  the  representation  of  a  star. 
The  trade-mark  of  the  Moline  Plow  Company  antedates  the  trade- 
mark of  the  Star  Company.  About  the  year  1905  the  Star  Company 
commenced  to  make  plowshares  fitted  to  replace  plowshares  upon 
plows  made  by  the  Moline  Plow  Company  and  others  fitted  to  re- 
place shares  upon  plows  made  by  other  manufacturers.  When  the 
representation  of  the  star  which  surrounds  the  monogram  of  the 
Star  Company  in  its  trade-mark  is  omitted  the  two  monograms  after 
1905  were  in  these  forms: 

Complalnant't  Marb  I>eleiidaiitft  MtA 

The  Moline  Plow  Company  made  plows  of  many  styles  and  sizes. 
It  also  made  plowshares  of  diflferent  qualities,  styles,  and  sizes  fitted 
to  replace  the  plowshares  on  the  plows  of  its  manufacture  when  the 
latter  became  worn  or  broken.  One  of  these  shares  was  a  solid 
steel  plowshare  of  substantially  uniform  thickness,  but  such  a  share 
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cannot  be  sufficiently  hardened  on  the  surface  to  secure  effective  scour- 
ing in  some  soils.  Another  and  more  expensive  and  valuable  plow- 
share which  it  made  was  a  soft  center  share,  consisting  of  soft  steel 
extra  hardened  on  both  sides,  so  that  when  finished  it  consisted  of  a 
very  hard  layer  of  steel  on  each  side  and  a  layer  of  soft  steel  between 
them.  Its  price  for  these  soft  center  plowshares  is  $2.25  each,  while 
its  price  for  similar  solid  steel  shares  is  $1.80  each.  The  defendant 
sells  the  solid  steel  shares  to  replace  these  soft  center  shares  for  $1.70 
each.  The  soft  center  shares  secure  more  effective  scouring  and  great- 
er durability.  The  very  hard  steel  on  the  surface  does  not  wear 
as  rapidly  as  the  softer  solid  steel  shares,  and  it  scours  better.  The 
Moline  Company  stamped  or  cut  in  the  reverse  or  under  side  of 
all  its  soft  center  shares  its  trade-rfiark  to  denote  that  they  were  the 
genuine  product  of  the  Moline  Company,  the  representation  of  a  star 
to  denote  the  quality  of  the  share,  that  it  was  a  soft  center  share, 
and  such  letters  and  figures  as  "W.  14,"  "W.  H.  16,"  "H.  116,"  called 
stock  marks,  to  indicate  the  respective  styles  and  sizes  of  Moline  plows 
which  they  would  fit. 

Since  1904,  but  not  earlier,  the  ^tar  Company  in  competition  with 
the  Moline  Company's  soft  center  shares  has  been  making  and  sell- 
ing solid  steel  shares  fitted  to  replace  the  former  into  the  under  or 
reverse  side  of  which  it  has  stamped  or  cut  into  the  metal  its  trade- 
mark— ^that  is  to  say,  its  monogram  within  the  representation  of  the 
star — ^and  the  letter  and  figures  "W.  14,"  or  such  similar  letters  and 
figures  as  would  denote  the  size  and  style  of  Moline  plows  they  would 
fit.  On  the  face  or  upper  side  of  the  shares  it  has  stenciled  in  com- 
paratively small  letters  the  words  "Made  by  Star  Mfg.  Co."  on  the 
next  line  in  much  larger  letters  the  words  "Carpentersville,  111.,"  and 
in  the  middle  of  the  face  of  the  shares  in  bold  type  twice  as  large  as 
those  in  which  the  words  "Made  by  Star  Mfg.  Co."  are  stenciled, 
and  occupying  two  lines,  the  words  "For  14  in.  Moline  Soft  Center." 
It  has  also  pasted  on  each  of  the  shares  a  paper  label  containing  a 
printed  statement  that  the  share  was  made  by  the  Star  Company  and 
is  guaranteed  to  be  a  duplicate  of  the  original  share  and  to  fit  the 
plow  for  which  it  is  intended.  The  Star  Company  has  also  made, 
and  sold  in  competition  with  the  Moline  Company's'  solid  steel  shares, 
plowshares  fitted  to  replace  them,  stamped  with  its  trade-mark  and 
with  the  stock  marks  of  the  Moline  Company,  some  of  which  bear 
no  stenciled  words  on  their  face,  except  in  bold  type  such  words  as 
"For  14  in.  Moline."  The  defendant,  the  Omaha  Iron  Store  Com- 
pany has  been  and  is  buying  from  the  Star  Company  and  selling  to 
its  customers  these  shares  of  different  types  and  sizes  made  and  mark- 
ed as  described  above.  The  decree  enjoins  the  defendant  from  dealing 
in  plowshares  made  by  the  Star  Company  bearing  its  monogram  stand- 
ing in  association  with  the  representation  of  a  star. 

The  Moline  Company  complains  that  the  decree  does  not  prohibit 
the  defendant  from  dealing  in  such  shares  marked  with  a  star  or  with 
the  Moline  Company's  stock  marks,  such  as  "W.  H.  16,"  "W.  14,"  "H. 
116."  The  Star  Company  objects  to  the  decree  because  it  grants  an 
injunction,  and  because,  if  an  injunction  were  granted,  it  was  not  lim- 
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ited  to  a  prohibition  of  the  use  of  its  trade-mark  upon  shares  made 
by  it  to  replace  plowshares  made  by  the  Moline  Company. 

[3-4]  The  manufacturer  of  particular  goods  is  entitled  to  the  rep- 
utation they  have  acquired,  and  the  public  is  entitled  to  the  means  of 
distinguishing  between  those  and  other  goods  and  to  protection  against 
unfair  dealing,  whether  there  be  a  technical  trade-mark  or  not  The 
essence  of  the  wrong  consists  in  the  sale  of  the  goods  of  one  manu- 
facturer for  those  of  another.  Elgin  National  Watch  Co.  v.  Illinois 
Watch  Co.,  179  U,  S.  665,  674,  21  Sup.  Ct.  270,  45  L.  Ed.  365.  The 
sale  of  the  goods  of  one  manufacturer  as  those  of  another  is  unfair 
competition,  and  constitutes  a  fraud  which  a  court  of  equity  may  law- 
fully prevent  by  injunction.  The  duty  is  imposed  upon  every  manu- 
facturer or  vendor,  especially  when  he  enters  upon  a  field  previously 
occupied  by  his  competitor,  to  so  distinguish  the  articles  he  makes,  or 
the  goods  he  sells,  from  those  of  his  rival  that  neither  their  names  nor 
their  dress  will  be  likely  to  deceive  the  public  or  to  mislead  the  ordi- 
nary buyer  into  purchasing  his  goods  as  those  of  his  competitor,  or  cre- 
ate confusion  in  the  trade  between  the  rival  articles.  Seixo  v.  Prove- 
zende,  1  Chan.  App.  192,  194;  Mfg.  Co.  v.  Spear,  4  N.  Y.  Super.  Ct. 
599;  Coats  v.  Merrick  Thread  Co.,  149  U.  S.  562,  13  Sup.  Ct.  966, 
37  L.  Ed.  847;  Shaver  v.  Heller  &  Merz  Co.,  108  Fed.  821,  831,  48 
C.  C.  A.  48,  58,  65  L.  R.  A.  878;  Allen  B.  Wrisley  Co.  v.  Iowa  Soap 
Co.,  122  Fed.  796,  798,  59  C.  C.  A.  54,  56. 

This  duty  the  Star  Company  failed  to  discharge.  For  years  the 
Moline  Company  had  stamped  its  monogram  trade-mark  upon  the 
plowshares  it  made  before  1905,  when  the  Star  Company  commenced 
to  make  copies  of  them.  The  Star  Company  stamped  into  these  copies 
the  monogram  of  its  trade-mark,  which  is  so  similar  to  the  trade-mark 
of  the  Moline  Company  as  to  be  indistinguishable  from  it  by  an  ordi- 
nary purchaser.  It  stamped  into  these  copies  the  marks  of  quality, 
style,  and  size  placed  upon  the  original  plowshares  by  the  Moline  Com- 
pany. It  stenciled  upon  the  face  of  the  shares  in  large  bold  type  such 
words  as  "For  14  in.  Moline  Soft  Center"  or  "For  16  in.  Moline," 
and  placed  in  small  inconspicuous  type  the  words  "Made  by  Star  Mfg. 
Co.,"  and  it  placed  in  small  type  on  an  easily  destructible  paper  label 
a  printed  statement  that  the  shares  were  made  by  it  and  guaranteed 
to  be  duplicates  of  the  originals.  This  paper  label  was  of  too  ephemeral 
a  nature  to  overcome  the  effect  of  the  more  permanent  marks  stamped 
into  and  the  words  stenciled  upon  the  shares.  Prest-O-Lite  Co.  v. 
Heiden,  219  Fed.  845,  846,  847,  135  C.  C.  A.  515,  516,  517,  and  the 
word  "Moline"  is  made  so  prominent  and  the  "Star  Mfg.  Co."  so  in- 
conspicuous that  the  ocular  demonstration  of  the  view  of  the  shares 
leaves  little  doubt  that  these  marks  must  create  confusiop  in  the  trade, 
and  that  they  are  more  likely  to  deceive  ordinary  purchasers,  and  lead 
them  to  buy  the  shares  made  by  the  Star  Company  for  those  made  by 
the  plaintiff,  than  they  are  to  lead  them  to  purchase  such  shares  as  the 
product  of  the  Star  Company.  The  complainant  was  clearly  entitled 
to  an  injunction. 

[6]  The  argument  of  counsel  for  the  defendant  that  the  complainant 
is  estopped  from  maintaining  any  suit  for  this  relief  by  its  laches 
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has  received  consideration  and  reflection.  It  is  based  on  the  fact  that 
the  Star  Company  has  been  making  and  selling  copies  of  the  Moline 
Company's  shares  since  1905;  that  in  1907  the  Moline  Company 
brought  a  suit  against  Harbison-Modica  Manufacturing  Company  for 
dealing  in  such  shares  made  by  the  Star  Company  and  subsequently  dis- 
missed that  suit ;  that  it  brought  this  suit  in  1910,  but  failed  to  prosecute 
it  to  decree  until  1915.  But  these  suits  came  to  the  knowledge  of  the 
Star  Company,  and  they  constituted  notifce  to  it  that  the  Moline  Com- 
pany neither  consented  to  nor  acquiesced  in  the  former's  simulation  of 
the  marics  and  dress  of  its  shares,  so  that  its  silence  or  acquiescence 
could  not  have  been  the  inducing  cause  of  its  wrongdoing.  The  record 
contains  no  substantial  evidence  of  an  abandonment  of  its  rights  by 
the  Moline  Company,  and  constant  or  continuing  trespasses  neither 
deprive  the  victim  of  his  equitable  right  to  an  injunction  against  their 
continuance  in  the  future,  nor  confer  upon  the  trespasser  any  right 
to  perpetuate  them.  Stearns-Roger  Mfg.  Co.  v.  Brown,  114  Fed.' 
939,  944,  52  C.  C.  A.  559,  564;  Layton  Pure  Food  Co.  v.  Church 
Dwight  Co.,  104  C.  C.  A.  475,  481,  182  Fed.  35,  41,  32  L.  R.  A.  (N. 
S.)  274.    The  defense  of  laches  cannot  be  sustained. 

[I]  Nor  was  the  court  without  jurisdiction  to  render  the  decree 
because  only  three  plowshares  of  the  value  of  but  $5  were  proved  to 
have  been  sold  by  the  Omaha  Iron  Company.  There  was  a  diversity 
of  citizenship  of  the  parties  and  an  averment  in  the  complaint  that 
the  profits  the  plaintiff  was  entitled  to  recover  exceeded  $5,000,  and 
that  it  would  suffer  irreparable  injury  unless  the  defendant  was  en- 
joined from  continuing  its  trespasses.  The  defendant  denied  that  the 
plaintiff  had  sustained,  or  would  sustain,  any  damage  whatever.  The 
court  found  that  the  plaintiff  had  been  injured,  and  adjudged  an  ac- 
counting to  ascertain  the  amount  of  its  damages  and  an  injunction. 
Since  the  decree  the  accounting  has  been  waived,  but  during  the  trial 
and  until  the  waiver  the  amount  in  controversy  was  the  $5, (XX)  profits 
alleged  to  have  been  received  by  the  defendant,  or  the  $5,000  damages 
alleged  to  have  been  sustained  by  the  complainant,  plus  the  value  of 
the  right  of  the  complainant  to  prevent  future  unfair  competition  by 
an  injunction.  What  the  profits  or  damages  that  had  occurred  were 
was  unknown  when  the  decree  was  rendered,  and  the  amount  in  con- 
troversy at  that  time  under  the  pleadings  was  then  more  than  the  $5,- 
000  which  the  complainant  was  still  claiming.  And,  aside  from  the 
profits  and  damages  that  had  accrued,  the  value  of  the  right  to  the  in- 
junction was  sufficient  to  sustain  the  jurisdiction  of  the  court  below. 
For  a  federal  court  of  equity  is  not  without  jurisdiction  to  render  a 
decree  for  an  injunction  against  continuing  trespasses,  where  threat- 
ened irreparable  injury  is  alleged,  by  the  mere  fact  that  no  proof  has 
been  made  of  the  specific  amount  of  that  injury.  Gannert  v.  Rupert, 
127  Fed.  962,  964,  62  C.  C.  A.  594;  Griggs,  Cooper  &  Co.  v.  Erie  Pre- 
serving Co.  (C.  C.)  131  Fed.  359,  360. 

[7]  But  the  injunction  granted  was  too  broad.  It  should  be  restrict- 
ed to  a  prohibition  of  dealing  in  plowshares  bearing  the  objectionable 
marks,  words,  and  figures,  which  are  fitted  for  use  on  plows  made 
by  the  Moline  Company,  because  the  latter  company  sustains  no  ac- 
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tionable  injury  from  the  sale  by  the  defendant  of  shares,  bearing 
the  Star  Company's  marks,  which  are  fitted  for  use  on  the  products 
of  other  manufacturing  companies,  but  not  upon  the  products  of  the 
Moline  Company. 

[8]  The  Moline  Company  insists  that  the  decree  should  have  pro- 
hibited the  sale  of  the  Star  Company's  shares  bearing  the  marks  of 
the  representation  of  a  star,  or  "W.  H.  16,"  "W.  14,"  "H.  116,"  or 
any  other  stock  marks  of  the  plaintiff.  These  marks  were  and  are 
used  by  the  company  to  designate  the  quality,  sizes,  and  styles  of 
the  plows  and  shares  it  makes,  and  their  use  by  manufacturers  of 
specific  shares  to  replace  the  original  Moline  Company  shares  is  per- 
missible, when  it  does  not  tend  to  confuse  the  trade,  or  to  lead  pur- 
chasers to  buy  the  products  of  the  latter  for  the  -manufactures  of  the 
former,  but  not  otherwise.  Wolf  Bros.  &  Co.  v.  Hamilton-Brown 
Shoe  Co.,  165  Fed.  413,  416,  417,  418,  91  C.  C.  A.  363,  366,  367,  368; 
Deering  Harvester  Co.  v.  Whitman  &  Barnes  Mfg.  Co.,  91  Fed.  376, 
380,  33  C.  C.  A.  558,  562;  Bender  v.  Enterprise  Mfg.  Co.,  156  Fed. 
641,  84  C.  C.  A.  353,  17  L.  R.  A.  (N.  S.)  448,  13  Ann.  Cas.  649.  But 
inasmuch  as  the  manufacturers  and  dealers  in  the  extras  or  repair 
parts  not  made  by  the  original  manufacturer  appropriate,  use,  and  have 
the  benefit  of  the  latter's  stock  marks,  it  is  their  duty  to  see  that  the 
purchasers  are  duly  notified  that  such  parts  are  not  made  by  the  origi- 
nal manufacturer.  The  star  was  and  is  stamped  on  its  soft  center 
shares  by  the  Moline  Company  for  the  purpose  of  showing  that  they 
are  made  of  two  layers  of  steel  extra-hardened  with  a  layer  of  soft 
steel  between  them.  The  Star  Company  ought  not  to  be  permitted 
to  stamp  or  use  this  star  on  the  shares  it  makes,  because  the  latter 
are  not  made  of  such  layers,  but  of  hard  steel,  and  because  the  use 
upon  the  repair  parts  of  the  star,  which  is  a  part  of  the  Star  Company's 
trade-mark,  tends  to  create  a  confusion  in  the  trade  and  to  mislead  the 
purchasers.  The  letters  and  figures  "W.  H.  16,"  "W.  14,"  "H.  116,'* 
and  others  of  a  similar  character,  designate  the  sizes  and  styles  of  the 
Moline  plows  which  the  shares  so  marked  fit,  and  the  Star  Company 
may  use  them  for  that  purpose  on  its  replacement  shares  on  condi- 
tion, but  not  otherwise,  that  it  stamps  or  stencils  on  each  share  in 
plain  bold  letters  of  equal  style,  size,  and  prominence,  except  that  the 
letters  in  the  word  "Not"  shall  be  twice  the  height  and  size  of  the 
other  letters,  the  words  "Not  made  by  Moline  Plow  Co.,  but  by  Star 
Manufacturing  Company  of  Carpentersville,  Illinois." 

Let  the  second  paragraph  of  the  decree  be  amended,  so  that  it  shall 
read:  "It  is  further  ordered  and  decreed  that  the  defendant  be, 
and  the  same  is  hereby,  perpetually  enjoined  and  restrained  from 
directly  or  indirectly  selling,  or  offering  for  sale,  or  otherwise  deal- 
ing in,  plowshares  made  by  the  Star  Manufacturing  Company  of 
Carpentersville,  Illinois,  or  others,  fitted  to  replace  plowshares  on 
plows  made  by  the  Moline  Company  and  bearing  thereon  the  marks 
consisting  of  the  monogram  'M.  Co.'  standing  in  association  with  the 
figure  of  a  star,  or  the  monogram  *M.  Co.'  standing  separately,  or 
the  representation  of  a  star  standing  separately.  But  the  defendant 
is  not  forbidden  to  sell  or  deal  in  plowshares  made  by  the  Star  Com- 
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pany  fitted  for  use  on  plows  made  by  the  Moline  Company  bearing 
such  stock  marks  of  the  latter  company  as  *W.  H.  16/  'H.  116/  'W. 
14/  denoting  merely  the  sizes  and  styles  of  its  plows  or  shares,  on 
condition,  but  not  otherwise,  that  there  are  stamped  or  stenciled  on 
each  of  said  shares  in  plain  bold  letters  of  equal  size  and  height,  ex- 
cept that  the  letters  in  the  word  'Not'  shall  be  twice  the  size  and 
height  of  the  other  letters,  the  words  'Not  made  by  Moline  Plow 
Company,  but  by  Star  Manufacturing  Company  of  Carpentersville, 
111.,'  nor  is  the  defendant  forbidden  to  sell  such  plowshares  made  by 
the  Star  Company  fitted  for  use  on  plows  made  by  the  Moline  Com- 
pany as  it  has  on  hand  in  stock,  provided  it  shall  securely  cover  and 
conceal  the  monogram  'M.  Co.,'  the  star,  and  any  other  letters  or 
marks  thereon  tending  to  lead  purchasers  to  buy  them  for  plowshares 
made  by  the  Moline  Company" — ^and  let  the  decree  so  amended  be 
affirmed. 


(235  Fed.  527) 

LEDERER  v.  GARAGE  EQUIPMENT  MFG.  CO. 

(Circuit  Ck)urt  of  Appeals,  Seventh  Circuit    May  2,  1916.) 

No.  2329. 

1.  Patents  ^=»328 — Validitt  and   Infringement — Automobile   Bumper. 

The  Lederer  patent,  No.  1,035,610,  for  an  automobUe  bumper,  held  not 
anticipated,  valid,  and  infringed. 

2.  Patents  «=»324(5)— Appeal— Review. 

On  appeal  from  an  interlocutory  order  granting  an  injunction  against 
infringement  of  a  patent,  the  Circuit  CJourt  of  Appeals  cannot  consider 
questions  of  accounting,  which  can  only  be  reviewed  on  appeal  from  the 
final  decree. 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent.  Dig.  §  606;  Dec.  Dig. 
«=>324(5).] 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
em  District  of  Wisconsin ;  Ferdinand  A.  Geiger,  Judge. 

Suit  in  equity  by  Friederich  Lederer  against  the  Garage  Equipment 
Manufacturing  Company.  Decree  for  complainant,  and  defendant  ap- 
peals.   Affirmed. 

The  following  is  the  opinion  of  Geiger,  District  Judge,  in  the  court 
below: 

This  case  is  not  unlike  others  in  this  respect:  There  is  quite  a  large  prior 
art  in  a  general  sense — ^that  is  to  say,  an  automobile  bumper  art;  and  I 
believe  that  the  patent  here  must  be  considered  in  the  light  of  this  further 
fact,  tliat  it  is  an  art  which  has  had  rather  a  rapid  development.  The  patents 
to  which  reference  has  been  made — seven  or  eight — have  aU  been  granted, 
naturally,  within  the  recent  years  of  automobile  development  Now,  a  strik- 
ing feature  about  the  art,  as  exhibited  in  defendant's  proofs,  is  that  ap- 
parently from  an  early  date  in  the  recent  years  of  the  automobile  growth  the 
matter  of  bumpers  has  received  attention ;  and  practically  all  of  these  prior 
art  patents  have  three  things  in  common,  the  round  bar,  the  supporting  arm, 
and  the  connection,  which  latter  in  most  cases  consisted  either  of  the  close 

^^For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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and  permanently  fitting  collar,  or  one  adjustable  through  the  means  of  a 
set  screw.  Taking  all  these  patents  together,  and  using  them  as  the  courts 
have  said  as  a  background  against  which  this  patent  in  suit  is  to  be  thrown, 
it  stands  out  as  distinctive  the  defenses  against  these  four  claims — two  of 
which  relate  to  the  buffer  bar  equipment  as  a  whole,  and  the  other  two  more 
particularly  to  the  supporting  arms,  and  the  connection — are  noninvention, 
because  of  the  state  of  the  art,  anticipation  by  the  defendant's  prior  manu- 
facture, and  noninfringement 

Without  very  much  discussion,  I  feel  that  the  court  is  bound  to  give  to  all 
of  these  prior  art  patents  the  presumption  of  validity;  that  to  say,  they 
are  exhibited  here  as  recognition  by  the  government  of  the  various  steps  of 
the  art,  and  many  of  them  have  features  similar  to  this  device  here  in  suit. 
But  they  have  been  accorded  invention.  Now,  it  being  the  fact  that  the 
physical  make-up  of  the  Lederer  device  is  distinctive  from  all  of  these  prior 
patents  in  the  particulars  mentioned,  principally  the  use  of  the  channel  bar, 
the  flange,  and  the  adjustable  clamping  connection,  as  well  as  the  supporting 
arms  and  use  of  the  spring,  the  last-named  element  being  under  some  coactive 
relation  to  the  connecition,  it  seems  like  saying  a  great  deal  in  that  situation 
to  conclude  that  the  field  of  invention  had  been  entirely  explored  when  Led- 
erer entered ;  that  there  was  no  room  for  invention  in  the  automobile  bumper 
art ;  that  whatever  else  is  to  be  added  to  the  art  as  shown  in  these  patents, 
had  to  be  added  by  mere  mechanical  skill.  I  do  not  think  that  conclusion  can 
be  reached  at  all.  These  prior  patents  are  exhibited,  not  as  anticipations. 
In  answer  to  the  general  proposiUon  that  there  was  no  more  room  for  inven- 
tion, the  fact  that  this  patent,  in  respect  to  these  four  claims,  was  granted 
by  the  government,  apparently  without  question,  I  think  shows  rather  per- 
suasively that  the  Patent  Oflace  was  entirely  willing  to  recognisse  the  distinc- 
tiveness of  the  step  taken  by  Lederer,  as  compared  with  the  steps  taken  by 
his  predecessors  in  the  art,  and,  of  course,  that  being  so,  he  is  entitled  to  the 
full  presumption  of  having  invented  something. 

It  may  be  true  that  the  channel  bar  was  well  known — and  it  was — so  was 
this  idea  of  telescoping  members  that  was  found  in  other  arts;  but  at  the 
same  time  these  men  who  came  into  the  field,  the  automobile  field,  to  meet 
a  demand  that  undoubtedly  existed,  and  exists  to-day,  for  some  device  that 
would  serve  as  a  bumper,  are  entitled  to  the  same  credit  for  drawing  upon 
the  other  arts  and  bringing  into  this  something  that  was  peculiarly  available 
in  this  art,  that  has  been  accorded  to  other  inventors.  He  simply  chose  from 
his  own  knowledge  Of  the  other  arts,  and  combined  something  new  and  use- 
ful in  the  particular  art.  I  do  not  believe,  upon  the  record  here,  that  the 
court  would  be  Justified  in  saying  there  was  no  invention  here,  because  no 
possibility  of  invention.  I  assume  that  these  prior  patents,  under  the  plead- 
ing and  concession  of  counsel,  must  be  eliminated  as  being  anticif)ations.  The 
single  proposition  is  whether,  upon  the  survey  of  the  whole  art,  the  court 
can  say  the  field  of  invention  was  closed  at  the  time  Lederer  conceived  his 
device.    I  do  not  think  the  conclusion  is  Justified. 

This  brings  us  to  the  next  proposition,  respecting  anticipation  of  this 
patent  by  the  defendant's  own  prior  manufacture;  and  if  validity  be  given 
to  this  patent  as  containing  the  elements  to  which  I  have  referred,  namely, 
•  the  channel  bar,  with  the  fiange  and  nut  connection,  as  well  as  the  other  ele- 
ments, the  supporting  bar  or  bracket,  that  of  itself  differentiates  the  Lederer 
structure  from  those  which  the  defendant  has  manufactured.  I  do  not  be- 
lieve the  defendant  reached  the  point  that  Lederer  did  until  after  he  came 
into  the  field.  These  catalogues  which  are  exhibited  as  corroborating  evi- 
dence of  the  fact  of  manufacture,  assuming  they  illustrate  what  was  made, 
the  structures  therein  disclosed  are  different  from  the  defendant's  as  the 
prior  art  structures  apparently  are. 

But,  even  if  the  defense  were  to  be  considered  on  other  grounds,  I  do  not 
believe  the  defendant  has  carried  the  burden  which  rests  upon  it  with  respect 
to  the  degree  of  certainty  of  prior  manufacture  by  it  of  the  structure  em- 
bodied in  the  Lederer  patent.  It  is  not  sufficient  merely  to  use  witnesses 
without  fixing  the  time  definitely,  to  show  that  a  device  was  manufactured  at 
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fi  certain  time  without  showing  some  effort  to  get  some  of  the  structures, 
without  showing  why  those  efforts  were  unavailing.  If  it  be  true  that  the 
structures  which  are  claimed  to  anticipate  the  Lederer  structure  so  precisely 
that  they  must  defeat  his  invention  were  manufactured  by  the  defendant  to 
the  extent  it  says  they  were  manufactured,  it  is  probable  that  some  one 
could  be  found  who  had  such  a  structure.  In  any  event,  some  effort  should 
be  made  to  find  and  produce  one  here  in  court.  It  is  easy  for  a  witness  to 
go  upon  the  stand,  especially  an  interested  witness,  and  then  recall  his  antici- 
patory structure  and  prior  use  in  the  light  of  the  patent  which  is  under  con- 
sideration. It  is  very  easy  to  forget  differences,  and  equally  easy  to  find  re- 
semblances that  do  not  in  fact  exist.  It  Is  done  honestly,  but  under  the  stress 
of  interest,  and  to  my  mind  the  case  here  to-day  illustrates  the  wisdom  of 
the  rule  requiring  strict  proof  in  those  matters ;  and  I  do  not  believe  the  de- 
fendant has  met  the  case  by  carrying  the  burden  that  rests  upon  It.  No 
good  reason  is  shown  for  failing;  to  exhibit  one  of  its  structures,  which  it 
says  were  made  within  so  recent  a  time  as  four  or  five  years,  and  in  such 
large  numbers  as  it  is  averred  they  were  made. 

This  brings  us  to  the  question  of  Infringement.  I  am  satisfied  that  de- 
fendant's structures  infringe.  As  to  its  admitted  structure  No.  1,  the  mere 
use  of  a  second  piece,  which  Is  really  a  flange,  or  serves  the  purpose  of  a 
flange  riveted  in,  instead  of  being  the  channel  shape  and  turned  inward,  I 
do  not  think  amounts  to  anything  more  than  the  clearest  sort  of  evasion.  The 
plaintiff  here,  If  his  patent  has  any  validity  at  all,  if  the  Patent  Office  recog- 
nized, as  I  believe  it  did,  that  he  made  an  advance  by  getting  away  from 
the  round  bar  and  collar,  and  introducing  the  channel  and  flange  as  a  basis 
for  a  clamping  connection,  his  departure  from  the  art  is  so  distinctive  that 
he  is  entitled  to  a  fair  range  of  equivalency.  If  he  takes  the  bar  and  turns 
it  in  for  the  purpose  of  making  a  flange,  another  one  who  recognizes  the  merits 
of  the  structure  cannot  make  an  ordinary  channel  and  then  rivet  on  some 
flanges.  That  would  be  distinctive,  but  functionally  it  is  as  much  an  equiva- 
lent as  two  things  can  be. 

So,  toor  with  the  sliding  nut  inside.  That  it  seems  to  me  is  an  evasion 
which  the  I^ederer  structure  itself  would  suggest ;  but  there  is  nothing  In  the 
art  which  suggests  that  particular  connection  of  the  round  nut  on  the  inside, 
and  that  other  nut  to  clamp.  That,  of  course,  was  known  in  other  arts ;  but 
Lederer  incorporated  It  into  this  art,  and  the  defendant  here  adopted  It. 
It  has  incorporated  it  into  Its  structure,  and  It  is  fair  to  presume  it  did  so 
because  of  its  merit  as  a  departure  disclosed  by  Lederer. 

With  reference  to  structure  No.  2,  that  may  not  be  so  clearly  an  Infringe- 
ment; but,  the  moment  the  rectangular  bar  is  adopted,  the  defendant  has 
put  itself  into  a  position  where  it  has  come  to  reject  the  feature  distinctive  In 
the  prior  art,  and  resorts  to  what,  in  effect.  Is  a  flange  and  clamping  structure. 
I  said  during  the  course  of  the  taking  of  the  testimony  that  I  did  not  believe 
that  defendant's  structure  No.  2  embodied  what  In  strict  mechanical  terminol- 
ogy is  fairly  called  a  flange;  but  it  had  all  of  the  flange  function  and  effect 
Just  as  though,  if  a  man  cuts  out  the  side  of  a  box  and  leaves  a  portion  of 
the  cover  of  the  box,  leaves  a  portion  on  each  side  of  the  rectangle,  no  one 
could  say  he  had  made  a  flange,  because  he  had  not.  He  cut  out  one  side  of 
the  box,  but  he  left  what  is  a  plain  equivalent  of  what  he  would  have  had, 
had  be  made  a  channel  and  then  turned  over  some  of  the  sides ;  and  I  think  a 
fair  deflnitlon  and  Interpretation  of  dalm  9  demands  that  the  use  of  the 
rectangular  hole  in  the  bar;  which  is  rectangular  in  cross-section,  Is  an  eva- 
sion, an  attempted  evasion,  but  in  reality  a  clear  equivalent  of  the  flange 
element. 

Just  one  further  observation.  There  was  a  suggestion  made  that  In  de- 
fendant's structure  No.  1,  In  the  arm,  and  In  connection  with  the  spring, 
there  was  an  additional  advantage  resulting  from  a  better  adjustability — that 
is  to  say,  the  spring  responded  more  readily,  and  adjusted  itself  more  readily 
to  varying  pressure.  Assuming  that  was  intentionally  true,  and  not  an  Inci- 
dent, it  does  not  really  relieve  from  the  charge  of  infringement.  The  mere 
fact  of  introducing  some  additional  advantage,  adding  to  it,  ought  not  to  re- 
lieve defendant  from  the  charge  of  infringement. 
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What  I  have  thus  observed  informally  may,  in  case  of  appeal,  be  treated 
as  my  opinion  In  the  case.  Plaintilf  may  take  dearee  adjudging  his  patent 
valid  and  infringed. 

F.  E.  Dennett,  of  Milwaukee,  Wis.,  for  appellant, 
Arthur  L.  Morsell  and  L.  O.  French,  both  of  Milwaukee,  Wis.,  for 
appellee. 

Before  BAKER,  MACK,  and  ALSCHULER,  Circuit  Judges. 

PER  CURIAM.  [1]  This  is  an  appeal  from  an  interlocutory  de- 
cree finding  that  claims  9,  10,  11,  and  12  of  patent  No.  1,035,610, 
granted  to  appellee  on  August  13,  1912,  for  an  automobile  bumper,  are 
valid  and  infringed,  enjoining  appellant  from  further  infringement 
thereof,  and  referring  the  case  to  a  master  f ot  an  accounting  of  profits 
and  damages.  On  the  grounds  stated  by  Judge  Geiger  at  the  trial,  we 
concur  in  the  findings  of  fact  that  the  claims  in  suit  are  valid  and 
infringed. 

[2]  Appellant,  assigning  error  on  the  court's  action  in  striking 
out  a  portion  of  its  answer,  which  denies  appellee's  right  to  an  ac- 
counting of  damages  in  addition  to  profits,  has  argued  at  great  length 
that  the  statute  which  authorizes  an  assessment  of  damages  in  an 
equity  suit  upon  a  patent  is  violative  of  the'  Seventh  Amendment  to 
the  Constitution  of  the  United  States.  It  suffices  to  say  that  this  ap- 
peal is  under  section  7  of  the  Court  of  Appeals  Act,  section  129  of  the 
Judicial  Code  (Act  March  3,  1911,  c.  231,  36  Stat.  1134  [Comp.  St. 
1913,  §  1121]),  giving  us  appellate  jurisdiction  over  interlocutory  de- 
crees of  injunction,  and  that  at  this  time  no  question  can  be  considered 
concerning  the  rightfulness  of  any  final  accounting  decree  which  may 
hereafter  be  rendered. 

The  interlocutory  injunctional  decree  is  affirmed 


Digitized  by  VjOOQIC 


KBLLOOO  TOASTED  CORN  FLAKE   CO.  Y.  QUAKER  OATS  CO.  77 

<236Fed.657) 

KELLOGG  TOASTED  CORN  FLAKE  CO.  v.  QUAKER  OATS  CO. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    October  3,  1916.) 

No.  2807. 

1.  Tbade-Marks  and  Trade-Names  ^=»3(4) — Descbiptive  Terms — "Toast." 

The  expression  "Toasted  Com  Flakes,"  as  applied  to  thin  flakes  of  white 
com  browned  by  the  heat,  is  a  descriptive  term  not  the  subject  of  a 
trade-mark,  for  the  word  "toast"  means  to  brown  by  the  heat,  which  as 
to  the  flakes  was  accomplished  by  large  ovens,  and,  though  the  word 
"flake"  has  other  equivalents,  the  phrase  used  accurately  describes  the 
product 

[Ed.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent. 
Dig.  §  7;   Dec.  Dig.  <8»3(4).] 

"2.   TRADE-BiABKS  AND  TRADE-NaMES  ^=:»3(3) — SUBJECTS  OF  TRADE-MaRKS. 

A  descriptive  term  which  does  not  indicate  the  origin  of  an  article  is  not 
the  subject  of  a  technical  trade-mark. 

[Ed.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent. 
Dig.  8  6;    Dec.  Dig.  <S=>3(3).] 

3.  Trade-Marks  and  Trade-Names  ^s»73(1) — ^Descriptive  Terms — Second- 

ABT  Meaning. 

A  manufacturer  or  trader  who  has  so  used  descriptive  words  with  re- 
spect to  his  goods  as  to  establish  in  the  public  mind  a  secondary  meaning 
in  the  term  as  denoting  his  goods  is  entitled  to  protection  when  another 
attempts  to  dispose  of  his  goods  under  such  name,  so  as  to  pass  them 
off  as  the  goods  of  the  first  appropriator. 

[Ed.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent. 
Dig.  8  84 ;    Dec.  Dig.  «=»73(1).] 

4.  Trade-Marks  and  Trade-Names  «=>78 — Unfair  Competition — ^Right  of 

Protection. 

Where  a  manufacturer  establishes  in  a  descriptive  word  a  secondary 
meaning  as  indicating  his  goods,  he  is  entitled  as  against  another  only 
to  such  protection  as  will  prevent  such  other  from  using  that  term  to 
pass  off  his  goods  as  those  of  the  original  appropriator. 

[Ed.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent. 
Dig.  8  88;   Dec  Dig.  «=>78.] 

5.  Trade-Marks   and    Trade-Names   «=5>93(1) — Unfair    Competition — ^Pre- 

sumptions. 

While  in  the  case  of  a  technical  trade-mark  use  by  others  is  presumed 
to  be  with  wrongful  intent  and  will  be  enjoined,  the  rule  is  otherwise  as 
to  a  descriptive  word  which  it  is  claimed  has  acquired  a  secondary  mean- 
ing as  a  trade- mark,  and  in  such  case  the  person  asserting  the  secondary 
meaning  has  the  burden  of  proving  that  his  competitor's  use  of  the  term 
is  unfair. 

[Ed.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent. 
Dig.  8  104% ;   Dec.  Dig.  <8»93(1).] 

C  Tbade-Marks  and  Trade-Names  ^=»93(3) — Unfair  Competition — Second- 
art  Meaning  of  Term — Evidence. 

Where  complainant  claimed  that  the  expression  "Toasted  Com  Flakes'' 
had  an  acquired  secondary  meaning  as  indicating  its  product,  evidence 
that  persons  engaged  by  complainant  to  call  for  such  product  at  retail 
stores  in  the  majority  of  instances  received  complainant's  product  is  of 
little  weight  in  establishing  the  secondary  meaning  of  the  term. 

[Ed.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent. 
Dig.  8  106 ;   Dec.  Dig.  «=>93(3).] 

^oFor  other  cases  see  same  topic  ft  KEY-NUMBER  In  all  Key-Numbered  DigesU  ft  Indexes 
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7.  Tbade -Marks  and  TBade-Names  «=>93(3)— Unfaib  Competitiow — Sbconi>- 

ABT  TbADB-MABK. 

In  a  suit  by  complainant  to  enjoin  another  company  from  selling  com. 
products  under  the  name  of  "Toasted  Com  Flakes/*  evidence  held  insuffi- 
cient to  show  that  the  descriptive  phrase  "Toasted  Corn  Flakes"  had 
generally  acquired  a  secondary  meaning  indicating  complainant's  product 
so  as  to  become  a  trade-mark. 

[Ed.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent^ 
Dig.  §  106;  Dec.  Dig.  <8=»93(3).] 

8.  Tbade-Mabks  and  Tbade-Names  ^=»73(1) — Unfaib  Competition. 

Where  complainant  had  not  even  established  a  secondary  trade-mark  Id 
the  phrase  ''Toasted  Corn  Flakes/*  although  to  some  of, the  trade  the 
expression  was  shown  to  indicate  complainant's  product,  defendant,  which 
sold  its  own  product  under  the  same  name,  is  not  guilty  of  unfair  compe- 
tition, where  the  dress  of  the  two  packages  was  so  imllke  that  defend- 
ant's product  could  not  be  mistaken  for  that  of  complainant. 

[Ed.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent- 
Dig.  §  84;  Dec.  Dig.  «=>73(1).] 

9.  Tbade-Mabks  and  Tbade-Names  ^=s>75 — Unfaib  Compefition — What  Con- 

stitutes. 

Though  defendant  sold  its  product  under  the  descriptive  name  previously 
adopted  by  complainant,  yet  where  there  was  no  fraud  on  the  public,  de- 
fendant's goods  not  being  palmed  off  as  those  of  complainant,  there  was 
no  unfair  competition. 

[Ed.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent* 
Dig.  S  86;    Dec.  Dig.  «=>75.1 

10.  Tbade-Mabks  and  Tbade-Names  «=>93(3) — Unfaib  Competition— Adveb- 

TISINO. 

That  complainant  spent  large  sums  in  advertising  its  product  and  de- 
fendant*s  sales  of  its  product  under  the  same  name  increased,  though  it 
spent  little  in  advertising,  is  no  ground  for  a  finding  of  unfair  competition. 

[Ed.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent. 
Dig.  8  106;    Dec.  Dig.  <8=»93(3).] 

IL  Tbade-Mabks  and  Tbade-Names  «=>93(3) — Unfaib  Competition — ^What 
Constitutes. 

That  complainant  had  previously  manufactured  a  similar  product  under 
a  different  name  and  the  identical  product  under  a  different  name,  both 
of  which  ventures  were  abandoned,  does  not  establish  defendant's  un- 
fairness in  subsequently  disposing  of  its  cereal  under  the  name  "Toasted 
Com  Flakes,**  which  was  first  used  by  complainant,  to  describe  its  own 
cereal  of  identical  nature. 

[Ed.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent. 
Dig.  §  106;    Dec.  Dig.  «=>93(3).] 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
ern District  of  Michigan ;  Arthur  J.  Tuttle,  Judge. 

Bill  by  the  Kellogg  Toasted  Corn  Flake  Company  against  the  Quaker 
Oats  Company.  From  a  decree  of  dismissal,  complainant  appeals.  Af- 
firmed. 

G.  T.  Buckingham,  of  Chicago,  111.,  for  appellant 

Frank  F.  Reed  and  Edward  S.  Rogers,  both  of  Chicago,  HI.,  for 
appellee. 

Before  WARRINGTON  and  KNAPPEN,  Circuit  Judges,  and 
SATER,  District  Judge. 

WARRINGTON,  Circuit  Judge.  The  appellant,  Kellogg  Toasted 
Com  Flake  Company,  a  Michigan  corporation,  brought  suit  against 

^=;»For  other  cases  see  same  topic  A  KEY-NUMBER  In  all  Key-Numbered  Dlsests  A  Indtee* 
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appellee,  the  Quaker  Oats  Company,  a  New  Jersey  corporation,  called 
defendant  herein,  to  enjoin  defendant  from  selling  a  food  product, 
made  from  white  corn,  in  cartons  bearing  the  words  "Toasted  Corn 
Flakes,"  from  using  cartons  containing  such  a  food  product  and  bear- 
ing such  words,  and  from  selling  the  product  in  the  particular  cartons 
which  defendant  is  using.  The  case  was  heard  finally  upon  the  orig- 
inal bill,  filed  September  17,  1910,  and  certain  amendments  thereto,, 
filed  August  3,  1912,  and  answer  and  proofs,  and  the  bill  as  amended 
was  in  terms  dismissed  for  want  of  equity.  The  case  is  pending  here 
on  appeal  allowed  in  the  court  below,  June  29,  1915.  The  grounds  of 
dismissal  are  sufficiently  shown  by  two  of  the  assignments  of  error : 

"(4)  In  finding  and  holding  that  the  words  'Toasted  Com  Flakes,*  as  applied 
to  the  articles  in  controversy,  are  a  descriptive  term  and  not  susceptible  of 
exclusive  appropriation.** 

"(9)  In  finding  and  holding  that  the  evidence  in  this  case  shows  no  effort 
on  the  part  of  defendant  to  obtain  the  business  of  complainant,  except  only 
the  use  of  the  name  'Toasted  Com  Flakes,'  and  that  such  name  is,  in  fact^ 
under  the  evidence  so  distinguished  that  there  is  no  probability  of  confusion 
or  deception  arising." 

It  is  contended  for  appellant  (1)  that  the  words  "Toasted  Corn 
Flakes,"  as  applied  to  appellant's  food  product,  constitute  a  technical, 
though  unregistered,  trade-mark;  and  (2)  that  assuming,  though  not 
admitting,  that  the  words  were  not  susceptible  of  original  and  exclusive 
appropriation  as  a  valid  technical  trade-mark,  appellant  has,  neverthe- 
less, by  long  prior  and  exclusive  use  of  the  words,  "in  connection  with 
its  novel  invented  article,  caused  the  words  in  the  public  mind  to  ac- 
quire a  secondary  meaning,  designating"  its  "particular  product" ;  and 
that  defendant  has  intentionally  and  unfairly  invaded  appellant's  right, 
and  so  is  guilty  of  unfair  competition. 

[1]  The  subjects  of  these  issues,  the  products  of  the  respective  par- 
ties, are  substantially  alike  and  are  made  in  substantially  the  same  way. 
The  basic  ingredient  of  each  is  white  com  grits — that  is,  as  appel- 
lant's coimsel  say,  "com  with  the  jacket  and  germ  removed" — ^which  are 
steamed  in  closed  vessels,  called  cookers,  and  flavored,  dried  and  rolled 
into  flakes  (each  grit  being  reduced  to  a  flake),  and  then  subjected  to 
the  heat  of  an  oven.  Appellant  claims,  and  has  presented  some  testi- 
mony to  show,  that  this  process  produces  "baked,"  not  "toasted,"  com 
flakes ;  and  thus  that  "toasted"  is  a  fanciful  rather  than  a  descriptive 
term.  The  ovens,  therefore,  involve  an  important  feature  of  the  pro- 
cess. The  ovens  are  large,  though  indifferently  described.  It  is  fairly 
to  be  gathered  from  the  evidence  that  they  are  each  approximately  30 
feet  long,  25  feet  high  and  9  feet  wide ;  that  each  is  equipped  inside 
with  a  series  of  metal  belts,  called  shelves,  about  25  feet  in  length  and 
3  feet  in  width,  which  are  disposed  one  above  another  and  operated 
slowly  by  power,  and,  presumably,  alternately  in  opposite  directions,^ 
so  as  to  conduct  the  flakes  (which  are  fed  into  the  oven  upon  the  top 
shelf)  along  each  shelf,  the  flakes  falling  successively  within  the  con- 
trol of  an  apron  from  the  end  of  one  shelf  to  that  of  another  until 
they  reach  and  pass  over  the  lower  one,  where  they  are  discharged  from 
the  oven  and  carried  to  a  point  outside  and  placed  and  sealed  in 
cartons.   The  heat  maintained  in  the  ovens  averages  about  450  degrees^ 
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Fahrenheit,  and  is  generated  at  the  bottoms  of  the  ovens — ^in  the  ap- 
pellant's by  a  furnace,  and  in  the  defendant's  by  gas.  The  flakes  pass- 
ing through  appellant's  oven  are  not  exposed  directly  to  the  fire  of 
the  furnace,  but  when  the  flakes  carried  through  defendant's  oven 
reach  the  bottom  belt  they  are  to  some  extent  exposed  to  the  gas 
flames,  since  defendant's  shelves  are  made  of  perforated  metaL  The 
time  consumed  in  carrying  flakes  from  the  entrance  to  the  exit  of  de- 
fendant's oven  is  about  20  minutes,  and  it  is  to  be  inferred,  though 
it  is  not  distinctly  shown,  that  practically  the  same  time  is  used  in  ap- 
pellant's oven.  The  products  of  both  parties  are  through  this  treat- 
ment more  or  less  browned. 

It  cannot  be  doubted  that  the  effect  of  this  process  is  to  toast  the 
com  flakes.  In  the  first  place,  in  our  view  of  the  evidence,  it  is  not 
open  to  appellant  to  claim  that,  as  applied  to  its  product,  the  word 
"toasted,"  when  considered  either  alone  or  in  combination  with  the 
words  "com  flakes,"  is  a  fanciful  or  arbitrary  word.  The  appellant 
and  its  predecessors  have  manufactured  this  product  in  this  way  and 
have  described  the  product  by  these  words  ever  since  1898.  It  will 
serve  to  clarify  the  subject  by  alluding  to  the  different  companies 
which  have  been  organized  by  the  Kelloggs,  and  to  some  advertising 
matter  which  has  been  given  widespread  circulation  in  placing  the 
product  upon  the  market.  The  first  two  companies  so  organized  were 
named,  respectively,  the  Battle  Creek  Sanitarium  Company  and  the 
Sanitas  Nut  Food  Company,  and  were  owned  and  controlled  by  Dr. 
Kellogg  and  his  brother,  W.  K.  Kellogg;  the  first-named  company 
being  organized  in  1897,  and  the  latter  in  1899,  though  this  one  would 
seem  to  have  been  a  partnership  association  until  1903,  when  it  was 
incorporated.  The  Sanitarium  Company  manufactured  cereal  products 
and  also  acted  as  selling  agent  for  the  Sanitas  Company,  selling  for 
the  latter,  among  other  products,  "Toasted  Com  Flakes."  This  plan 
was  continued  until  1906,  and  in  March  of  that  year  Dr.  Kellogg  sold 
the  exclusive  right  to  make  and  sell  "Toasted  Corn  Flakes"  to  the  Bat- 
tle Creek  Toasted  Corn  Flake  Company,  which  was  organized  in  Febru- 
ary of  that  year;  and  in  July,  1907,  this  sale  was  confirmed  by  the 
Sanitas  Company.  The  Sanitas  Company,  however,  continued  to 
make  other  cereal  products  until  at  least  1912.  The  name  of  the  Bat- 
tle Creek  Toasted  Com  Flake  Company  was  changed  in  May,  1907, 
to  that  qf  Toasted  Com  Flake  Company,  and  in  May,  1909,  the  name 
was  again  changed  to  that  of  appellant,  and,  notwithstanding  these 
changes  in  corporate  name,  W.  K.  Kellogg  appears  to  have  been  the 
president  of  the  company  throughout,  and  to  have  signed  the  original 
bill.  The  features  of  advertising  matter  put  out  by  these  companies, 
including  appellant,  which  for  present  purposes  sufficiently  illustrate 
the  understanding  of  these  companies  and  the  persons  controlling 
them  that  the  process  resulted  in  toasting  the  corn  flakes,  may  be  seen 
in  the  following: 

"They  are  so  nourishing  and  easily  digested;  so  scientifically  cooked  and 
toasted.'*  "Properly  cooked,  flaked  and  toasted."  "The  flakes  are  exceeding- 
ly light,  thin,  crisp  and  tender,  toasted  just  enough."  "Rolled  into  thin 
flakes  and  toasted  at  a  very  high  temperature."  "So  delightfully  and  tastily 
toasted."    "Light  crisp  flakes  of  toasted  corn  that  melt  in  your  mouth — rolled 
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into  film  flakes  and  then  toasted  to  a  tempting  golden  brown."  "A  good  com 
recipe:  Select  choicest  White  Indian  corn;  flake  each  kernel  so  that  flakes 
are  as  thin  as  writing  paper ;  place  flakes  In  baking  pans  and  toast  slowly 
hi  oven."  "Toasted  com  flakes  are  sdentlflcally  cooked  and  then  toasted  to 
a  delicate  brown." 

And  in  an  advertisement  bearing  apparently  a  facsimile  of  the  sig- 
nahire  of  the  president  of  appellant  this  is  found : 

•There  Is  a  secret  In  preparing  Kellogg*s  Toasted  CJom  Flakes — a  secret  of 
toasting,  blending  and  flaking  *the  sweetheart  of  the  com'  that  other  foods 
have  never  been  able  to  copy." 

These  interpretations  of  the  process  of  producing  this  food  derive 
emphasis  from  the  fact  that  the  same  interpretations  are  found  in  the 
advertising  matter  put  out  in  respect  of  the  patented  product  and  pro- 
cess which  were  embodied  in  patent  No.  558,393,  issued  to  Dr.  Kellogg, 
April  14,  1896,  for  "a  certain  new  and  useful  alimentary  product  and 
process  of  making  the  same,"  and  assigned  by  the  patentee  to  the  part- 
nership association  doing  business  as  the  Sanitas  Food  Company.  True, 
Judge  Wanty  held  the  patent  invalid,  and  his  decree  dismissing  the  bill 
was  affirmed  by  this  court  in  Sanitas  Nut  Food  Co.  v.  Voigt,  139  Fed. 
551,  71  C.  C.  A.  535 ;  true,  also,  as  counsel  for  appellant  say,  the  word 
"toasted"  was  not  found  in  the  specification  or  claims  of  that  patent. 
It  is,  however,  noteworthy  that  in  commenting  upon  "granose  flakes," 
as  the  food  was  there  called,  Judge  Wanty  said  that : 

"Bread  cmsts,  toast,  zwieback  and  shredded  wheat  biscuits  are  the  same 
product,  containing  every  element  of  granose  flakes,  and  only  differing  from 
them  in  form  and  degree.*' 

Another  fact  to  be  observed  is  that  the  patented  process  was  in  sub- 
stance and  effect  the  same  as  the  present  process,  which  we  have  al- 
ready described.  Still  in  their  interpretation  of  the  patented  process 
appellant's  predecessors  considered  it  as  involving  "flaking  and  toast- 
ing," and  in  the  recipe  in  part  before  set  out,  containing  the  statement 
"place  flakes  in  baking  pans  and  toast  slowly  in  oven,"  it  was  stated  by 
appellant  over  its  former  corporate  name.  Toasted  Corn  Flake  Com- 
pany, and  as  late  as  October,  1908: 

'•You  won't  be  able  to  prepare  com  In  this  way  unless  you  buy  our  patented 
machinery  and  process,  but  you  can  buy  Sanitas  Toasted  Corn  Flakes  at  your 
grocers." 

If  it  were  necessary  to  add  anything  to  the  foregoing,  we  think  it 
might  be  affirmed  to  be  common  knowledge  that  placing  com  flakes 
such  as  these  in  an  oven  and  subjecting  them  to  the  degree  of  heat 
and  for  the  time  before  pointed  out  cannot  but  result  in  toasting  the 
flakes.  It  certainly  must  be  generally  known  that  the  object  of  toast- 
ing bread  is  both  to  extract  the  moisture  and  give  the  bread  a  brown 
color,  and,  further,  that  this  may  be  done  in  an  ordinary  kitchen-stove 
oven.  Moreover,  this  is  shown  by  defendant,  without  denial,  from 
named  cook  books.  Bread  may  be  toasted,  it  is  true,  before  an  open 
fire;  and  this  is  consistent  with  definitions  found  in  dictionaries,  say 
in  the  Century,  where  "toast,"  the  noun,  is  defined  to  be:  "Bread  in 
slices  superficially  browned  by  the  fire ;  a  slice  of  bread  so  browned." 
Again,  "toast,"  the  verb,  is  there  defined :  "To  brown  by  the  heat  of  a 
149C.C.A.— 6 
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fire ;  as,  to  toast  bread  or  bacon."  But  the  intransitive  verb  "toast" 
is  thus  defined :  "To  brown  with  heat."  It  is  safe  to  say  that  this  lat- 
ter definition  is  in  harmony  with  common  experience.  It  is  in  ac- 
cord, too,  with  Webster's  definition:  "To  dry  and  brown  by  the  heat 
of  a  fire;   as  to  toast  bread." 

It  IS  to  be  observed  further  that  appellant's  counsel  claim,  though 
we  fail  to  find  anything  in  the  record  really  supporting  the  claim,  that 
the  words  "com"  and  "flakes"  are  not  descriptive  as  applied  to  the 
product  in  question.  It  is  said,  for  instance,  that  "maize '  or  "cereal" 
is  more  apt  than  "com"  to  describe  the  material  of  which  the  product 
is  made;  and  that  "film,"  "scale,"  "chip,"  or  "wafer"  is  technically 
more  accurate  than  "flake"  to  describe  the  form  of  the  article.  We 
are  not  impressed  by  this  argument.  It  is,  of  course,  true  that  there 
are  many  objects  which  are  each  known  by  two  or  more  names  and 
which  may  be  intelligibly  described  by  the  use  of  one  of  those  names. 
It  would  be  difficult,  however,  to  conceive  of  an  article  that  would  be 
more  universally  identified  by  a  single  name,  especially  in  this  country, 
than  the  basic  ingredient  of  this  product  is  by  the  name  "com";  in 
commerce  it  bears  that  name  and  is  a  commodity  widely  dealt  in  and 
readily  and  unmistakably  recognized  simply  by  tfie  use  of  that  name. 
It  is  true,  also,  that  "flakes"  has  synonyms,  but  none  has  been  sug- 
gested which  is  as  apt  to  describe  the  ultimate  form  given  to  this  prod- 
uct as  "flakes."  Indeed,  appellant's  product  is  com,  flaked  and  toast- 
ed ;  it  is  in  truth  "toasted  corn  flakes,"  and  is  described  with  accuracy 
by  those  words;  in  short,  the  words,  apart  from  their  separate  de- 
scriptive qualities,  collectively  describe  with  precision  the  chief  in- 
gredient, its  form  and  ultimate  mode  of  treatment.  See  G^mputing 
Scale  Co.  v.  Standard  Computing  Scale  Co.,  118  Fed.  965,  967,  55 
C.  C.  A.  459  (C.  C.  A.  6),  as  to  word  "computing,"  and  Horlick's 
Malted  Milk  Co.  v.  Summerskill,  85  L.  J.  Rep.  (July,  1916)  338,  341.^ 

[2]  It  hardly  is  necessary  to  add  that  appellant  and  its  predecessors 
could  not  rightfully  appropriate  the  name  "Toasted  Com  Flakes"  to 
their  exclusive  use  as  an  original  technical  trade-mark.  It  is  not 
claimed,  and  since  the  Kellogg  patent  has  been  adjudged  void  it  could 
not  with  any  show  of  reason  be  claimed,  that  appellant  or  its  predeces- 
sors ever  possessed  the  exclusive  right  to  manufacture  and  sell  such 
a  product  as  this ;  and  it  is  quite  as  futile  to  insist  that  words  describ- 
ing the  product  with  exactness,  as  here,  can  be  regarded  as  fanciful 
or  arbitrary  s)mibols  designed  to  show  the  origin  of  the  product.  The 
very  essence  of  a  technical  trade-mark  is  that  it  denotes  the  origin  of 
the  article,  not  its  quality.    The  doctrine  of  technical  trade-marks  is 

1  The  descriptive  quality  thus  shown  to  be  possessed  by  the  words  "Toasted 
Ck)m  Flakes,'*  as  applied  to  appeUant's  product,  clearly  distinguishes  the  in- 
stant case  from  that  of  Hamilton  Shoe  Co.  v.  Wolf  Brothers,  240  U.  S.  251,  256, 
257,  36  Sup.  Ct.  269,  60  L.  Ed.  629,  where  the  words  •'The  American  Girl- 
were  held  to  constitute  a  technical  trade-mark  by  reason  of  the  fact  that,  as 
applied  to  shoes,  they  are  an  arbitrary,  and  not  a  descriptive,  name ;  a  like 
distinction  exists  between  the  case  of  Dennison  Mfg.  Ck).  v.  Thomas  Mfg.  Co. 
(C.  C.)  94  Fed.  651,  653  (cited  with  apparent  approval  in  the  foregoing  case), 
and  the  present.  In  that  the  words  there  in  issue,  "American  Express,'*  were 
held  to  be  susceptible  of  exclusive  appropriation  as  a  trade-mark  for  the  rea- 
son that,  as  applied  to  sealing  wax,  Uiey  are  devoid  of  descriptive  quality. 
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too  well  settled  to  justify  an  extended  citation  of  the  decisions  which 
forbid  the  employment  of  essentially  descriptive  words  to  indicate!  the 
source  of  an  article  intended  for  saJe  in  the  market;  and  this  for  the 
manifest  reason  that  the  fact  expressed  by  the  primary  meaning  of 
such  words  is  a  fact  which  others  are  entitled  to  express  by  the  same 
words  for  the  same  purpose.  Elgin  Nat.  Watch  Co.  v.  Illinois  Watch 
Co.,  179  U.  S.  665,  673,  21  Sup.  Ct.  270,  45  L.  Ed.  365 ;  Standard  Paint 
Co.  V.  Trinidad  Asph.  Co.,  220  U.  S.  446,  453,  31  Sup.  Ct.  456,  55  L. 
Ed.  536;  Columbia  Mill  Co.  v.  Alcorn,  150  U.  S.  460,  463,  14  Sup. 
Ct.  151,  37  L.  Ed.  1144;  Cellular  Clothing  Co.  v.  Maxton  &  Murray 
(1899)  A.  C.  326,  333,  336,  339,  340;  American  Wash  Board  Co.  v. 
Saginaw  Mfg.  Co.,  103  Fed.  281,  282,  43  C.  C.  A.  233,  50  L.  R.  A. 
609  (C.  C.  A.  6) ;  Computing  Scale  Co.  v.  Standard  Computing  Scale 
Co.,  118  Fed.  at  page  967,  52  C.  C.  A.  459;  Newcomer  &  Lewis  v. 
Scriven  Co.,  168  Fed.  621,  625,  94  C.  C.  A.  77;  De  Voe  Snuff  Co.  v. 
Wolff,  206  Fed.  420,  423,  124  C.  C.  A.  302  (C.  C.  A.  6);  Trinidad 
Asph.  Mfg.  Co.  V.  Standard  Paint  Co.,  163  Fed.  977,  90  C.  C.  A. 
195,  affirmed  in  220  U.  S.  446,  31  Sup.  Ct.  456,  55  L.  Ed.  536;  Marvel 
Co.  V.  Peari,  133  Fed.  160,  162,  66  C.  C.  A.  226  (C.  C.  A.  2) ;  Brennan 
V.  Emery-Bird-Thayer  Dry  Goods  Co.,  108  Fed.  624,  627,  47  C.  C. 
A.  532  (C.  C.  A.  8) ;  William  WJrigley,  Jr.,  &  Co.  v.  Grove  Co.,  183  Fed. 
99,  101,  105  C.  C.  A.  391  (C.  C.  A.  2) ;  Duplex  Metals  Co.  v.  Stand- 
ard Underground  Cable  Co.  (D.  C.)  220  Fed.  989,  991. 

[3,  4]  We  have  now  to  consider  the  contention  that  the  words 
"Toasted  Com  Flakes"  possess  a  secondary  meaning  in  the  public  mind, 
which  is  designative  of  appellant's  goods  and  the  foundation  for  the 
charge  of  unfair  competition.  Where  a  person  has  so  used  descriptive 
words  as  in  truth  to  establish  in  them  such  significance  as  this  with 
respect  to  his  goods,  he  is  entitled  to  relief  against  a  subsequent  user 
who  is  employing  the  words  in  a  way  calculated  to  effect  sales  of  the 
latter's  goods  as  those  of  the  former,  since  such  acts  constitute  unfair 
and  fraudulent  competition.  Elgin  Nat.  Watch  Co.  v.  Illinois  Watch 
Co.,  179  U.  S.  674,  21  Sup.  Ct.  270,  45  L.  Ed.  365;  Computing  Scale 
Company  v.  Standard  Computing  Scale  Co.,  118  Fed.  967,  55  C.  C.  A. 
459,  and  citations.  The  relief  granted  in  such  cases  is  adapted  to  the 
circumstances  of  each  particular  case,  though  such  as  effectively  to 
prevent  confusion  and  fraud  in  sales  of  the  subsequent  user's  goods; 
as,  for  example,  in  Hall's  Safe  Co.  v.  Herring-Hall-Marvin  Safe  Co., 
146  Fed.  37,  44,  74  C.  C.  A.  361  (C.  C.  A.  6) ;  s.  c.  sub.  nom.  Her- 
ring's, etc..  Safe  Co.  v.  Hall's  Safe  Co.,  208  U.  S.  554,  560,  28  Sup. 
Ct.  350,  52  L.  Ed.  616,  decree  below  modified  and  affirmed ;  Dietz  v. 
Horton  Mfg.  Co.,  170  Fed.  865,  872,  96  C.  C.  A.  41  (C.  C.  A.  6);  G. 
&  C.  Merriam  v.  Saalfield,  198  Fed.  369,  375,  378,  117  C.  C.  A.  245 
(C.  C.  A.  6);  Allegretti  Chocolate  Cream  Co.  v.  Keller  (C.  C.)  85 
Fed.  643,  644;  Bates  Mfg.  Co.  v.  Bates  Numbering  Mach.  Co.  (C.  C.) 
172  Fed.  892,  898;  and  as  the  late  Mr.  Justice  Lurton  said,  in  an- 
nouncing the  opinion  of  this  court  in  tile  Computing  Scale  Case,  be- 
fore cited  (118  Fed.  967,  55  C.  C.  A.  461): 

"But  when  the  word  Is  incapable  of  becoming  a  vaUd  trade-mark,  because 
descriptiTe  or  geographical,  yet  has  by  use  come  to  stand  for  a  particular 
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maker  or  vendor,  Its  use  by  another  In  this  secondary  sense  will  be  restrained 
as  unfair  and  fraudulent  competition,  and  Its  use  In  Its  primary  or  common 
sense  confined  In  such  a  way  as  will  prevent  a  probable  deceit  by  enabling 
one  maker  or  vendor  to  sell  his  article  as  the  product  of  another." 

[5]  If  the  words  in  issue  in  the  instant  case  constituted  a  technical 
trade-mark,  use  by  others  of  the  mark  would  be  presumed  to  be  made 
with  wrongful  intent  and  so  would  be  enjoined.  Saxlehner  v.  Siegel- 
Cooper  Co.,  179  U.  S.  42,  43,  21  Sup.  Ct.  16,  45  L.  Ed.  77  \  De  Voe 
SnuflF  Co.  V.  Wolff,  206  Fed.  at  page  424,  124  C.  C.  A.  302.  This,  how- 
ever, is  not  the  rule  in  respect  of  the  use  by  others  of  descriptive  words 
which  have  acquired  such  secondary  significance  as  is  here  urged.  Sam- 
son Cordage  Works  v.  Puritan  Cordage  Mills,  211  Fed.  603,  608,  128 
C.  C.  A.  203,  L.  R.  A.  1915E,  1109  (C.  C.  A.  6).  It  is  conceded  that 
the  burden  of  proof  is  upon  tfie  appellant  to  establish  such  secondary 
meaning;  and  this  is  a  substantial  burden,  since  the  ultimate  fact  to 
be  proved  is  fraud,  that  is,  that  defendant  is  using  the  words  in  their 
secondary,  not  simply  their  primary,  sense,  and  with  the  result  of  pass- 
ing oflF  its  goods  as  the  goods  of  appellant.  Thus,  in  the  language  of 
the  Lord  Chancellor,  in  Cellular  Clothing  Co.  v.  Maxton  &  Murray, 
before  cited  (1899)  A.  C.  at  page  336: 

•*  ♦  ♦  ♦  Where  you  are  dealing  with  a  name  which  Is  properly  descrip- 
tive of  the  article,  the  burden  Is  very  great  to  show  that,  by  reason  of  your 
using  that  name  descriptive  of  the  article  you  are  selling,  you  are  affecting  to 
sell  the  goods  of  somebody  else.  *  *  *  It  cannot  be  denied,  therefore, 
under  those  circumstances,  that  it  was  for  the  appellants  to  establish,  If 
they  could,  that  an  ordinary  word  In  the  English  language,  properly  applicable 
to  the  subject-matter  of  the  sale,  was  one  which  has  so  acquired  a  technical 
and  secondary  meaning,  differing  from  Its  natural  meaning,  that  It  could  be 
excluded  from  the  use  of  every  one  else.  That  Is  the  proposition  the  pursuers 
had  to  make  out" 

[6,7]  We  assume,  since  there  was  evidence  tending  to  show  as 
before  stated,  that  the  predecessors  of  appellant  were  the  first  to  em- 
ploy the  words  in  issue  to  describe  a  product  similar  to  that  made  and 
sold  by  each  of  the  parties  to  this  suit.  The  manufacture  of  the  prod- 
uct was  begun,  and  the  words  "Toasted  Corn  Flakes,"  applied  in  1898, 
and  this  continued  without  competition  until  1906.  Throughout  this 
period  and  until  the  right  to  make  and  vend  the  product  was  transfer- 
red as  stated  to  the  Battle  Creek  Toasted  Corn  Flake  Company  in 
1906,  the  cartons  bore  upon  their  face : 

"Sanltas  Toasted  Com  Flakes,  made  by  the  Sanltas  Nut  Food  Co.,  Ltd.,  sold 
by  Battle  Creek  Sanitarium  Co.,  Ltd.,  Battle  Creek,  Mich." 

In  1906,  and  after  the  transfer  had  been  made  to  appellant,  then  bear- 
ing the  name  Battle  Creek  Toasted  Corn  Flake  Company,  the  language 
used  on  the  face  of  the  cartons  was  changed  into  this : 

**Sanltas  Toasted  Com  Flakes.  None  genuine  without  this  signature — ^W.  K. 
Kellogg.    Battle  Creek  Toasted  Com  Flake  Co.,  Battle  Creek,  Mich." 

Appellant's  counsel  explain,  without  dispute,  that  the  signature  of 
W.  K.  Kellogg  was  added  for  the  reason  that  a  person  named  Blanke 
had  put  on  the  market  an  article  and  called  it  "Toasted  Com  Flakes." 
The  last-named  form  of  the  Battle  Creek  Company  was  continued  until 
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its  name  was  changed  to  Toasted  Corn  Flake  Company,  when  the  name 
of  the  signing  company  was  accordingly  changed,  and  at  the  top  of  the 
cartons  "Kellogg's"  was  substituted  for  "Sanitas."  The  only  alteration 
that  has  since  been  introduced  upon  the  face  of  the  cartons  occurred 
when  the  present  name  of  appellant  was  adopted,  and  then  its  name  was 
substituted  for  that  of  the  previously  signing  company.  Furthermore, 
this  plan  of  displaying  names  of  the  product  and  also  names  of  the  com- 
panies in  charge  of  the  business  during  these  respective  periods  has  uni- 
formly been  followed  in  the  advertising  matter,  except  only  for  a  time 
prior  to  the  organization  of  the  appellant  company  in  1906,  when  some 
posters  were  placed  in  street  cars  and  on  billboards  in  "many  towns," 
with  the  designation  alone  of  "Toasted  Com  Flakes,"  and,  in  1903,  cer- 
tain pictorial  matter  bearing  these  words  was  used  for  magazine  and 
newspaper  advertising  by  the  Sanitarium  Company  and  the  Sanitas 
Company,  though  without  their  names ;  in  a  comparative  sense,  these 
exceptions  to  the  rule  seem  to  have  been  negligible. 

Another  feature  of  the  record  is  to  be  noted.  In  May,  1911,  appel- 
lant caused  21  women  each  to  call  at  from  15  to  25  retail  grocery  stores 
to  purchase  "Toasted  Com  Flakes,"  without  disclosing  name  of  manu- 
facturer, and  ostensibly  in  their  own  behalf ;  these  instructions  were 
carried  out  in  8  cities  located,  respectively,  in  Ohio,  Illinois,  lowa^ 
Minnesota,  and  North  Dakota.  Nine  of  the  women  made  their  pur- 
chases in  different  stores  in  Chicago,  four  likewise  in  Minneapolis, 
two  in  Des  Moines,  and  two  in  Duluth,  and  each  of  the  rest  in  a  dif- 
ferent city.  The  result  was  to  secure  about  80  per  cent,  of  Kellogg's 
toasted  corn  flakes,  and  the  rest  in  other  brands.  It  was  developed  in 
this  testimony  that  aside  from  the  Kellogg  brand  there  were  then  15 
other  brands  of  toasted  com  flakes  on  the  market,  though  it  does  not 
appear  how  long  before  May,  1911,  the  other  brands  were  or  how  long 
since  then  they  have  been  on  sale.  It  is  observable  that  each  of  these 
other  brands  bore  a  name,  in  one  instance  the  initials  "E.  C,"  im- 
mediately preceding  the  words  "Toasted  Com  Flakes,"  in  the  same 
way  as  appellant  and  its  predecessors  have  used  the  names  "Sanitas" 
and  "Kellogg's"  preceding  those  words.  It  is  further  to  be  noticed 
that  these  women  made  their  purchases  of  dealers  whose  obvious  in- 
terest in  the  sale  of  toasted  corn  flakes  and  their  consequent  knowledge 
of  the  subject  could  scarcely  be  accredited  to  the  ordinary  class  of 
real  customers ;  and  hence  such  testimony  lends  little  aid  in  support  of 
the  claim  of  secondary  meaning  urged  here.  It  is  conceivable  that  some 
of  these  dealers,  and  presumably  the  minority,  were  actually  selling 
one  or  more  of  the  other  brands,  in  as  great,  if  not  greater,  quantities, 
than  the  Kellogg  brand ;  and  certainly  the  minority  did  not  regard  the 
disputed  words  as  signifying  only  the  appellant's  brand.  It  is,  more- 
over, to  be  observed  of  the  testimony  of  these  women  that  they  all 
in  substance  testified  that  they  had  no  difficulty  whatever  in  distin- 
guishing the  different  brands  of  toasted  com  flakes,  as,  for  instance, 
the  cartons  of  appellant  from  those  of  the  defendant. 

Now,  what  significance  of  present  pertinence  have  the  facts  thus 
pointed  out?  From  1898  to  1906  the  predecessors  of  appellant  had  a 
virtual  monopoly  of  the  food  product  in  question  and  likewise  of  the 
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term  "Sanitas  Toasted  Com  Flakes,"  and  so,  inclusively,  of  the  words 
"Toasted  Corn  Flakes" ;  but  this  was  only  because  during  that  period 
no  one  else  was  either  making  or  dealing  in  the  article.  The  employ- 
ment of  descriptive  words  under  such  a  condition  of  trade  as  this, 
does  not  give  to  the  words  a  secondary  meaning  denoting  only  the 
maker's  product;  evidence  that  such  a  meaning  is  so  acquired  is  of 
slight  value ;  this  is  for  the  reason  that  in  such  circtunstances  the  words 
could  not  refer  to  any  product  except  the  single  and  particular  one 
so  monopolized;  and,  consequently,  the  occasion  for  associating  the 
words  with  the  maker  of  the  product  does  not  arise,  as  it  must  when 
two  or  more  competitors  are  making  and  selling  similar  products.  Lord 
Davey  said,  in  Cellular  Clothing  Co.  v.  Maxton  &  Murray,  supra  (1899) 
A.  C.  at  page  343 : 

"The  other  observation  which  occurs  to  me  is  this:  That  where  a  man 
produces  or  invents,  If  you  please,  a  new  article  and  attaches  a  descriptive 
name  to  it — a  name  which,  as  the  article  has  not  been  produced  before,  has, 
of  course,  not  been  used  in  connection  with  the  article — and  secures  for  him- 
self either  the  legal  monopoly  or  a  monopoly  in  fact  of  the  sale  of  that 
article  for  a  certain  time,  the  evidence  of  persons  who  come  forward  and 
say  that  the  name  in  question  suggests  to  their  minds  and  is  associated  by 
them  with  the  plaintifTs  goods  alone  is  of  a  very  slender  character,  for  the 
simple  reason  that  the  plaintiff  was  the  only  maker  of  the  goods  during  the 
time  that  his  monopoly  lasted,  and  therefore  there  was  nothing  to  compare 
with  it  and  anybody  who  wanted  the  goods  had  no  shop  to  go  to,  or  no  mer- 
chant or  manufacturer  to  resort  to  except  the  plaintiff." 

This  rule  was  recently  followed  in  the  Court  of  Appeal  in  Hor- 
lick's  Malted  Milk  Co.  v.  Summerskill,  supra  (85  L.  J.  Rep.  July,  1916, 
at  page  340),  when  passing  upon  the  effect  of  a  long  period  (25  years), 
during  which  "Horlick's  Malted  Milk"  had  been  sold  in  England  with- 
out competition. 

,  In  the  next  place,  we  have  seen  that  in  1906  the  virtual  monopoly 
came  to  an  end  when  one  Blanke  began  to  use  the  words  "Toasted 
Com  Flakes"  in  introducing  his  product;  and  that  by  reason  of  this 
use  the  script  signature  of  W.  K.  Kellogg  was  placed  on  appellant's 
cartons  and  in  some  of  its  advertising  matter.  According  to  appel- 
lant's brief,  one  or  two  others  shortly  afterward  began  to  apply  the 
words  "Toasted  Corn  Flakes"  to  their  products.  We  have  also  seen 
that  in  1907  "Sanitas"  was  removed  from  the  cartons  and  adver- 
tising matter,  and  "Kellogg's"  was  placed  in  its  stead,  immediately 
preceding  the  words  "Toasted  Com  Flakes."  The  prominently  dis- 
tinguishing words  which  have  been  displayed  on  appellant's  cartons 
and  in  its  advertisements,  ever  since  the  virtual  monopoly  ceased,  have 
been  "Sanitas  Toasted  Com  Flakes"  and  "Kellogg's  Toasted  Com 
Flakes" ;  and  it  is  this  last  form  with  which  we  are  most  concerned 
in  the  solution  of  the  instant  case.  This  collocation  of  words,  "Kel- 
logg's Toasted  Com  Flakes,"  cannot  be  overlooked  when  considering 
the  asserted  secondary  meaning  solely  of  the  words  "Toasted  Com 
Flakes."  Appellant  has  not  been  content  with  placing  its  corporate 
name  and  address  at  the  bottom  of  its  cartons  or  in  its  advertising 
matter;  it  has  also  been  persistent  in  conspicuously  associating  the 
name  "Kellogg's"  with  the  particular  words  in  issue.  The  only  ex- 
planation of  this  practice  is  found  in  argument,  not  in  the  evidence. 
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Counsel  say  that  it  was  "to  emphasize  origin,  and  not  to  distinguish 
makers."  This  in  effect  concedes  that  the  words  "Toasted  Corn 
Flakes"  were  not  sufficient  to  identify  origin.  The  natural  inference 
to  be  deduced  from  such  a  practice  is  that  there  was  a  consciousness, 
indeed,  a  belief,  on  the  part  of  those  in  control  of  appellant,  that  these 
words  were  not  enough  to  point  out  origin — even  with  the  full  cor- 
porate name  displayed  at  the  bottom  of  the  cartons.  This  is  not 
met  by  the  sugjgestion  that  "Sanitas"  was  used  in  the  same  relation 
during  the  period  of  virtual  monopoly.  It  is  quite  consistent  with 
the  practice  during  that  period  to  infer  that  the  use  so  made  of  "San- 
itas"  was  in  anticipation  of  competition.  Competition  actually  arose 
during  the  use  of  "Sanitas"  and  was  in  existence  when  that  name 
was  displaced  by  "Kellogg's."  It  is  not  claimed  that  the  practice  did 
not  operate  to  invest  these  names  with  efficient  distinguishing  char- 
acteristics. It  is  manifestly  too  late  now  to  sever  "Kellogg's"  from 
the  words  "Toasted  Com  Flakes"  and  ascribe  to  these  latter  words 
alone  a  meaning  in  the  public  mind  which  has  never  been  relied  on 
by  the  appellant  itself.  Appellant's  conduct  seems  to  savor  too  much 
of  an  admission  to  justify  such  a  severance.  Further,  the  showing 
that  certain  grocers  have  understood  "Toasted  Com  Flakes"  to  mean 
appellant's  product  does  not  prove  that  the  average  customer  intend- 
ing to  purchase  toasted  com  flakes  has  any  such  understanding ;  and, 
in  view  of  the  many  brands  of  this  product  that  appear  to  have  been 
on  the  market,  it  is  most  difficult  to  see  how  the  use  of  such  purely 
descriptive  words  as  these  can  signify  to  any  considerable  portion  of 
the  public  that  they  relate  alone  to  appellant's  product. 

[8,  9]  It  must  nevertheless  be  conceded  that  the  evidence  adduced 
here  tends  to  show  that  some  dealers  in  toasted  com  flakes  understand 
those  words  alone  to  denote  appellant's  product;  and  we  assume  for 
the  purposes  of  this  decision  that  there  are  customers  of  such  dealers 
who,  when  asking  simply  for  toasted  com  flakes,  expect  to  be  sup- 
plied with  the  product  of  appellant.  Such  facts  as  these  would,  in 
a  proper  case,  call  for  relief,  not  of  an  absolute  but  of  a  qualified 
character,  such  as  would  prevent  others  from  selling  their  similar  prod- 
ucts as  those  of  appellant.  As  this  court  said,  when  speaking  of  the 
distinction  between  the  primary  and  secondary  meaning  of  a  descrip- 
tive word  used  as  a  trade-mark,  in  G.  &  C.  Merriam  Co.  v.  Saalfield, 
supra  (198  Fed.  at  page  373,  117  C.  C.  A.  at  page  249) : 

"The  alleged  trespassing  defendant  has  the  right  to  use  the  word,  because 
in  its  primary  sense  or  original  sense  the  word  is  descriptive;  but,  owing  to 
the  fact  that  the  word  has  come  to  mean,  to  a  part  of  the  public,  something 
else,  it  follows  that  when  the  defendant  approaches  that  same  part  of  the 
pubUc  with  the  bare  word,  and  with  nothing  else,  applied  to  his  goods,  he 
-deceives  that  part  of  the  public,  and  hence  he  is  required  to  accompany  his 
nse  of  the  bare  word  with  sufficient  distinguishing  marks  normally  to  prevent 
the  otherwise  normally  resulting  fraud." 

And  again  (198  Fed.  375,  117  C.  C.  A.  251,  and  citations): 

''So  it  is  wrong,  in  such  a  case,  and  when  this  'secondary  meaning'  is  once 
estabUshed,  to  start  with  the  premise  that  defendant  is  entitled  to  use  the 
word ;  prima  facie,  viewed  from  this  point,  he  is  not  The  right,  for  the  pur- 
poses of  such  a  case,  is  primarily  vested  in  the  complainant.    Defendant  may 
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not  use  the  word  at  all,  unless  he  accompanies  it  with  the  explanation;  he 
must  neutralize  an  otherwise  false  impression;  he  must  'unmistakably  in- 
form' the  public  that  the  article  is  of  his  production." 

And  as  to  the  charge  of  unfair  competition,  this  court  has  definitely 
stated  and  supported  the  rule  thus  (Samson  Cordage  Works  v.  Puri- 
tan Cordage  Works,  supra  [211  Fed.  608,  128  C.  C.  A.  203,  L.  R.  A. 
1915E,  1109,  and  citations]): 

"The  existence  of  a  valid  trade-mark  is  not  essential  to  a  right  of  action 
for  unfair  competition,  *  *  ♦  in  which  action  the  essence  of  the  wrong 
consists  in  the  palming  off  of  the  merchandise  of  one  person  for  that  of 
another.  ♦  •  ♦  Unless  such  palming  off  is  shown,  the  action  fails. 
•  ♦  •  And  so  unfair  competition  cannot  be  predicated  alone  on  the  use 
of  another's  mark  which  is  invaUd  as  a  trade-mark  because  not  appropriable 
as  such ;  that  is  to  say,  when  not  used  in  such  way  as  to  amount  to  a  fraud 
upon  the  public." 

In  Standard  Paint  Co.  v.  Trinidad  Asph.  Co.,  supra  (220  U.  S.  at 
page  461,  31  Sup.  Ct.  at  page  460  [55  L.  Ed.  536]),  when  consider- 
ing the  use  of  the  word  **Rubbero,"  and  its  asserted  resemblance  to 
the  word  "Ruberoid" : 

"To  preclude  its  use  because  of  such  resemblance  would  be  to  give  to  the 
word  'Ruberoid'  the  full  effect  of  a  trade-mark,  while  denying  its  validity  as 
such.  It  is  true  that  the  manufacturer  of  particular  goods  is  entitled  to 
protection  of  the  reputation  they  have  acquired  against  unfair  dealing, 
whether  there  be  a  technical  trade-mark  or  not,  but  the  essence  of  such  a 
wrong  consists  in  the  sale  of  the  goods  of  one  manufacturer  or  vendor  for 
those  of  another." 

See  Goodyear  Co.  v.  Goodyear  Rubber  Co.,  128  U.  S.  598,  604,  9 
Sup.  Ct.  166,  32  L.  Ed.  535 ;  American  Wash  Board  Co.  v.  Saginaw 
Mfg.  Co.,  supra  (103  Fed.  at  page  284,  43  C.  C.  A.  233,  50  L.  R.  A. 
609) ;  Apollo  Bros.  v.  Perkins,  207  Fed.  530,  533,  125  C.  C.  A.  192  (C. 
C.  A-  3);  Rushmore  v.  Manhattan  Screw  &  Stamping  Works,  163 
Fed.  939,  941,  90  C.  C.  A.  299,  19  L.  R.  A.  (N.  S.)  269  (C.  C.  A.  2). 

Appellant  is  therefore  not  entitled  to  relief  unless  it  appears  that 
defendant  fails  clearly  and  eflFectively  to  distinguish  the  product  it 
places  on  the  market  from  appellant's  product;  and  such  failure  is 
not  shown.  It  can  serve  no  useful  purpose  to  describe  in  detail  either 
the  carton  or  the  advertising  matter  employed  by  defendant  to  place 
its  product  on  the  market.  There  is  no  evidence  tending  to  show 
that  defendant  either  through  dress  or  lettering  imitates  the  carton  or 
advertising  of  appellant.  It  is  true  that  there  is  some  resemblance  in 
surface  coloring  between  the  two  sets  of  cartons,  but  their  appear- 
ance as  a  whole  is  strikingly  different.  There  is  no  language,  apart 
from  the  words  "Toasted  Com  Flakes,"  on  defendant's  carton  that 
is  at  all  like  the  language  of  appellant's  carton.  The  pictorial  parts 
are  totally  unlike  and  differently  located.  Where  appellant  uses  "Kel- 
logg's"  in  association  with  the  words  in  dispute,  defendant  uses  "Quak- 
er," and  the  associated  words  are  given  more  prominence  on  appel- 
lant's than  on  defendant's  carton.  Appellant's  own  witnesses  testified 
that  the  cartons  are  readily  distinguishable. 

[10]  Appellant  shows  that  it  expends  vast  sums  in  advertising  its 
product,  while  defendant  expends  comparatively  small  sums  for  that 
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purpose,  and  yet  that  the  sales  of  the  latter  have  materially  increased. 
It  is  argued  from  this  that  defendant  is  profiting  from  the  demand 
created  through  appellant's  large  expenditures.  The  inference  thus 
drawn,  and  it  is  only  an  inference,  certainly  derives  no  support  from 
any  suggestion  ever  made  by  appellant  that  defendant  is  even  a  pro- 
ducer of  the  article;  and  the  inference  is  subject  to  a  severe,  if  not 
a  fatal,  strain  when  it  is  considered  that  its  effect  would  be  to  pre- 
vent another  from  honestly  producing  and  selling  his  article  unless 
he  were  prepared  and  willing  to  expend  money  in  exploiting  his  prod- 
uct equally  with  his  competitor.  At  most,  then,  whatever  advantage 
defendant  may  derive  through  appellant's  advertising  expenditures, 
the  advantage  cannot  rightfully  be  said  to  have  been  received  through 
any  act  of  fraud  or  unfair  trade ;  and  hence  the  inference  might,  for 
the  sake  of  argument,  be  conceded,  and  still  such  an  advantage  would 
have  to  be  treated  purely  as  an  incident  to  defendant's  rightful  pur- 
suit of  a  lawful  business,  and  as  an  advantage  voluntarily  bestowed 
by  appellant. 

[11]  It  is  true,  as  appellant  says,  that  in  1907  defendant  began  to 
manufacture  toasted  corn  flakes  from  white  com  and  to  call  the 
product  "Maz-AU";  and,  after  giving  up  that  enterprise,  it  com- 
menced in  1909  to  make  the  same  product  with  yellow  com  instead 
of  white  corn,  and  to  call  that  product  "Yello."  It  is  not  claimed 
that  either  of  these  names  ever  impinged  in  any  way  upon  the  rights 
of  appellant.  But  it  is  insisted  that  these  facts  show  that  defendant's 
resumption  of  the  manufacture  of  toasted  com  flakes  from  white 
com,  and  its  use  of  the  name  "Quaker  Toasted  Corn  Flakes,"  admit- 
tedly with  notice  of  appellant's  business  and  claimed  trade-name,  show 
an  intentional  invasion  of  appellant's  rights  as  well  as  a  substantial 
impairment  of  its  good  will.  The  answer  to  this  is  manifold:  The 
insistence  is  not  sustained  by  the  evidence;  the  defendant  has  a  legal 
right  to  manufacture  toasted  corn  flakes  from  white  corn,  as  well 
as  yellow  corn;  and  the  manner  in  which  it  conducts  its  business  is 
not  calculated  to  deceive  the  public  as  to  the  origin  of  its  product. 
No  decision  has  come  to  our  attention,  which  under  the  present  show- 
ing would  sanction  judicial  restraint  upon  defendant's  method  of 
conducting  its  business. 

The  decree  is  accordingly  affirmed,  with  costs. 


(235  Fed.  669) 

PENNSYLVANIA  CANAL  CO.  et  al.  v.  BROWN  et  al. 

BROWN  et  aL  v.  PENNSYLVANLA.  CANAL  CO.  et  al. 

(Circuit  Court  of  Appeals,  Third  Circuit     August  10,  1916.) 

Nos.  2114,  2115. 

1.  Judgment  ^=»713(2) — Matters  Concluded — Mattebs  Not  Deixbmined. 
While  a  judgment  of  a  court  of  competent  jurisdiction  upon  a  question 
directly  involved  in  one  suit  is  conclusive  as  to  that  question  in  another 
suit  between  the  same  parties,  to  this  operation  of  the  judgment  it  must 

^=»For  other  cases  Be«  same  topic  &  KEY-NUMB£R  in  all  Key-Numbered  DigesU  &  Indexes 
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either  appear  from  the  face  of  the  record  or  be  shown  by  extrinsic  evi- 
dence that  the  precise  question  was  raised  and  determined  in  the  former 
suit 

[Ed.  Note.— For  other  cases,  see  Judgment,  Cent.  Dig.  K  1063,  1066, 
1099,  1241;    Dec.  Dig.  «5=>713(2).] 

2.  COBPORATIONS     «=»482(7) — FOBBCLOSUBK     OP     MOBTGAGB— RES     JUDICATA— 

Identity  of  Parties  and  Issues. 

A  decree  of  foreclosure  and  distribution  in  a  suit  to  foreclose  a  corpora- 
tion mortgage,  to  which  the  mortgage  trustee,  the  mortgagor,  and  an 
intervening  bondholder,  raising  a  single  issue  as  to  the  distribution  of 
the  fund,  were  the  only  parties,  held  not  a  bar  to  a  subsequent  suit  by 
another  bondholder  to  charge  one  not  a  party  to  the  previous  suit  with 
wrongful  diversion  to  itself  of  funds  of  the  mortgagor,  which  by  the  con- 
ditions of  the  mortgage  were  to  be  used  to  create  &  sinking  fund  for 
the  payment  of  the  bonds. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent.  Dig.  SI  1883- 
1886;    Dec.  Dig.  <&=>482(7).] 

3.  MoBTOAGBs  ^=9109— Construction — Extrinsic  Circumstances — ^Relation 

AND  Intention  of  Parties. 

Where  there  is  doubt  as  to  the  meaning  of  terms  used  in  a  mortgage, 
the  purpose  of  the  transaction  and  the  intention  of  the  parties,  properly 
ascertained,  may  be  admitted  in  aid  of  its  soluticm. 

[Ed.  Note.— For  other  cases,  see  Mortgages,  Cent  Dig.  §(  219,  246,  247, 
268;   Dec  Dig.  «5=>100.] 

4.  Corporations  ^=»478 — Mortgages — Construction — ^"Net  Annual  Earn- 

ings." 

The  Pennsylvania  Bailroed  Company  purchased  a  system  of  canals 
from  the  state,  which  for  a  number  of  years  it  operated  directly  and  then 
organized  the  Pennsylvania  Canal  Company,  to  which  it  transferred  the 
property,  taking  practically  all  of  its  stoc^  in  payment  Thereafter  it 
controlled  the  canal  company  through  such  stock  ownership.  On  its 
organization  the  canal  company  made  an  issue  of  bonds  secured  by  mort- 
gage, to  which  contract  the  railroad  company  became  a  party  by  agree- 
ing to  "purchase"  the  coupons  on  their  maturity  In  case  of  default  by 
the  canal  company.  The  mortgage  contained  the  following  provision: 
"First  that  the  party  of  the  first  part  will  first  provide  in  each  year 
out  of  the  net  annual  earnings,  if  sufficient  for  that  purpose,  a  sinking 
fund  of  $20,000  per  annum,  but  if  not  sufficient  therefor  then  such  sum 
as  shall  be  equal  to  the  said  net  annual  earnings,  for  the  payment  of  the 
principal  of  the  bonds  hereby  secured,  *  *  •  and  the  same  shall 
from  time  to  time  be  invested  by  the  said  party  of  the  first  part  in  the 
bonds  hereby  secured  or  in  other  good  securities."  Held  that  taking 
into  consideration  the  relations  between  the  two  companies,  the  "net 
annual  earnings"  of  the  canal  company  applicable  to  the  sinking  fund 
was  the  difference  between  the  gross  earnings  and  the  operating  ex- 
penses, and  that  the  use  of  such  earnings,  without  setting  aside  the  sink- 
ing fund,  for  the  payment  of  interest  on  the  bonds,  for  the  relief  of  the  rail- 
road company,  was  an  unauthorized  diversion  for  which  the  latter  com- 
pany, as  controlling  owner,  was  liable  to  the  bondholders. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent.  Dig.  S  1871;  Dec. 
Dig.  <&=>47a 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Net  Earnings.] 

5.  Statutes  <g=»80(2),  97(2) — Constitutional  Limitations — "Special  Law" 

— "Highways." 

Const.  Pa.  art.  3,  §  7,  prohibiting  the  passage  by  the  General  Assembly 
of  "any  local  or  special  law  •  ♦  •  authorizing  the  laying  out  open- 
ing, altering,  or  maintaining  roads,  highways,  streets,  or  alleys  •  ♦  • 
creating  corporations,  or  amending,  renewing,  or  extending  the  char- 
ters thereof;    granting  to  any  corporation    ♦    ♦    ♦    any  special  or  ex- 
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duslye  privilege  or  Immnnlty"  does  not  extend  to  Mghways  of  trans- 
portation, such  as  canal  or  railroad  systems,  and  does  not  render  in- 
vaUd  Act  Pa.  June  2,  1870  (P.  L.  1318).  Act  May  7,  1889  (P.  L.  104),  or 
Act  March  16,  1890  (P.  L.  9),  each  authorizing  the  Pennsylvania  Canal 
Company  to  abahdon  for  public  use  portions  of  its  canal  system;  such 
acts  not  being  local  or  special,  either  with  respect  to  the  subject-matter 
or  the  corporation,  but  evidencing  a  change  of  policy  on  the  part  of  the 
state  In  regard  to  canals  which  had  been  to  a  large  extent  superseded  by 
railroads  and  had  become  unprofitable  and  of  little  value  to  the  public. 

[Ed.  Note.— For  other  cases,  see  Statutes,  Cent  Dig.  S§  87,  100;  Dec. 
Dig,  «=»80(2),  97(2). 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Highway;   Special  Law.] 

6.  Canals  «=»3 — Constitutionai.  Law  <g=»154(2) — Obligation  of  Contracts 

— Statutes  Impairing  Obligation. 

Neither  are  such  acts  in  violation  of  the  federal  Constitution,  as  im- 
pairing the  obligation  of  the  contract  made  by  a  mortgage  executed  by 
the  canal  company  before  the  last  two  were  enacted,  which  contained 
no  provision  requiring  the  company  to  retain  and  operate  the  property 
it  then  owned. 

rEd.  Note. — ^For  other  cases,  see  Canals,  Cent.  Dig.  S  3;  Dec.  Dig. 
«=»3;   Constitutional  Law,  Cent  Dig.  §§  461-473;   Dec.  Dig.  <g=»154(2).] 

7.  Corporations  ^=»186 — Contracts — Transactions  with  SuBsiniART  Cor- 

porations. 

A  corporation,  which  through  stock  ownership  controls  and  conducts 
the  business  of  another,  is  held  to  the  strictest  account  and  to  the  ob- 
servance of  the  highest  rectitude  in  its  transactions  with  its  subsidiary 
and  tias  the  burden  of  proving  their  fairness. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  S§  695-701; 
Dec.  Dig.  «=>186.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania ;  Oliver  B.  Dickinson,  Judge. 

Suit  in  equity  by  Alice  Frances  Brown  and  others  against  the 
Pennsylvania  Canal  Company  and  Pennsylvania  Railroad  Company. 
Decree  for  complainants,  and  both  parties  appeal.    Affirmed. 

For  opinion  below,  see  229  Fed.  444. 

John  Hampton  Barnes,  of  Philadelphia,  Pa.,  for  Pennsylvania  Ca- 
nal Co. 

Francis  I.  Gowen  and  John  G.  Johnson,  both  of  Philadelphia,  Pa.,  for 
Pennsylvania  R.  Co. 

Thos.  Raebum  White  and  John  Cadwalader,  Jr.,  both  of  Philadel- 
phia, Pa.,  for  appellees. 

Before  BUFFINGTON,  McPHERSON,  and  WOOLLEY,  Circuit 
Judges. 

WOOLLEY,  Circuit  Judge.  These  are  cross-appeals  from  a  de- 
cree of  the  District  Court  based  upon  findings  for  and  against  the 
parties  on  several  issues  raised  by  the  pleadings.  229  Fed.  444.  The 
issues  on  the  merits  are  distinct,  and  being  separately  presented,  may 
be  separately  decided.  Preliminary  to  their  consideration,  however, 
it  will  be  necessary  to  dispose  of  a  defense  to  the  action,  extending 
to  all  matters  involved  in  both  appeals,  which  challenges  the  plaintiff's 
right  to  maintain  her  action  in  the  District  Court,  because,  as  it  is 
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alleged,  the  matters  there  presented  could  have  been  and  therefore 
should  have  been  determined  in  a  previous  action  in  another  court. 
This  defense  is  one  of  res  ad  judicata.  We  must  therefore  inquire 
what  issues  were  involved  and  decided  in  the  two  actions,  and  whether 
the  controversy  in  each  was  between  the  same  parties  or  their  privies. 
A  very  brief  outline  of  the  two  cases  will  develop  the  facts. 

In  1866,  the  Pennsylvania  Canal  Company  acquired  from  the  Penn- 
sylvania Railroad  Company  certain  canal  properties.  In  1870,  the 
Canal  Company  placed  a  mortgage  on  the  properties  for  $5,000,000 
to  secure  bonds  for  a  like  amount,  of  which  $3,000,000  were  issued. 
The  mortgage  provided  for  an  annual  appropriation  of  $20,000  from 
the  net  earnings  to  a  sinking  fund  for  the  payment  of  the  principal 
of  the  bonds,  and  the  bonds  bore  by  endorsement  the  obligation  of  the 
Railroad  Company  to  "purchase"  the  coupons  in  the  event  of  interest 
default  by  the  Canal  Company. 

The  business  of  the  Canal  Company  decreased  from  year  to  year, 
and  from  various  causes  the  canals  fell  apart  and  were  abandoned. 
During  this  transition,  the  Canal  Company  sold  many  of  its  proper- 
ties to  the  Railroad  Company,  under  powers  contained  in  the  mortgage, 
the  proceeds  being  applied  in  part  to  the  purchase  and  retirement  of 
its  bonds.  In  1888,  the  Canal  Company  defaulted  in  interest  pay- 
ments and  the  Railroad  Company  thereafter  purchased  the  coupons. 

After  the  mortgage  matured  in  1910,  the  trustee  filed  a  bill  of  fore- 
closure in  the  Court  of  Common  Pleas,  No.  5,  of  Philadelphia  County, 
State  of  Pennsylvania,  praying  a  decree  that  he  be  awarded  execu- 
tion of  the  mortgage  and  be  directed  to  apply  the  uninvested  proceeds 
from  sales  previously  made,  as  well  as  the  proceeds  of  sales  to  be 
made  under  the  decree,  to  the  pa)rment  of  interest  coupons  in  priority 
to  payment  of  the  principal  of  the  bonds.  The  Railroad  Company  was 
the  sole  holder  of  the  coupons.  The  parties  to  that  action  when  be- 
gun were  Samuel  Rea,  trustee  under  the  mortgage,  and  Pennsylvania 
Canal  Company,  mortgagor.  John  Cadwalader,  a  bondholder,  inter- 
vened, and  by  appropriate  pleadings  between  himself  and  the  original 
parties,  raised  the  issue  that  uninvested  proceeds  of  sales  were  ap- 
plicable to  the  payment  of  the  principal  of  the  bonds  in  priority  to 
the  payment  of  interest.  That  was  the  only  controverted  matter  tried 
in  that  case.  Its  decision  depended  upon  the  character  of  the  under- 
taking of  the  Railroad  Company  to  take  up  defaulted  interest  coupons. 
The  trial  court  found  that  the  undertaking  was  one  of  payment  and 
not  of  purchase.  This  finding  was  reversed  by  the  Supreme  Court 
of  Pennsylvania,  Rea,  Trustee,  v.  Pennsylvania  Canal  Co.,  245  Pa. 
589,  91  Atl.  1053,  which  held  that  the  contract  was  one  of  purchase 
and  not  of  payment,  that  having  purchased  the  coupons,  the  Railroad 
Company  held  them  with  all  the  rights  of  bondholders,  and  that  the 
obligation  of  the  bonds  gave  priority  to  interest  over  principal  in 
the  application  of  proceeds  of  sales. 

That  decree  was  pleaded  as  res  ad  judicata  of  the  issues  in  this  ac- 
tion before  the  District  Court,  not  because  the  issues  there  presented 
had  been  decided  in  the  action  before  the  State  court,  but  upon  the 
contention  that  the  issues  raised  in  the  action  in  the  Federal  Court 
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cduld  have  been  and  in  legal  propriety  should  have  been  raised  and 
decided  in  the  action  in  the  State  court;  and  therefore  the  plaintiflF 
was  precluded  from  maintaining  this  action  in  the  District  Court. 

While  the  case  in  the  State  court  was  pending,  Alice  Frances  Brown 
brought  this  action  in  the  District  Court  of  the  United  States  against 
the  Pennsylvania  Canal  Company,  Pennsylvania  Railroad  Company 
and  others,  charging,  by  original  and  supplemental  bills,  three  things : 
First,  that  the  Railroad  Company  had  caused  the  Canal  Company  to 
divert  the  annual  sinking  fund  appropriations  from  the  sinking  fund 
to  the  payment  of  interest  coupons,  to  the  relief  of  its  obligation  to 
purchase  the  same;  second,  that  certain  conveyances  made  by  the 
Canal  Company  to  the  Railroad  Company  were  void  in  that  they 
were  made  under  authority  of  an  invalid  enactment;  and  third,  that 
the  considerations  for  properties  otherwise  validly  sold  were  inade- 
quate. It  is  conceded  that  these  matters  were  not  in  issue  in  the  State 
court.  This  is  certain,  for  the  first  ground  of  action  was  raised  in 
the  District  Court  by  a  supplemental  bill  filed  after  the  decree  in  the 
State  court,  and  the  other  two  grounds  were  expressly  excluded  by 
the  trial  judge  from  his  findings. 

The  District  Court  found  that  the  plaintiff  was  not  precluded  by 
the  judgment  of  the  State  court  from  maintaining  this  action  against 
the  Railroad  Company  for  diverting  moneys  from  the  sinking  fund  to 
her  injurjfc  but  that  she  was  precluded  by  the  decree  of  the  State  court 
from  urging  in  this  action  her  claims  of  invalid  conveyances  of  mort- 
gaged properties  and  the  payment  of  inadequate  considerations  for 
properties  purchased. 

[1,2]  It  is  undoubtedly  settled  law  that  a  judgment  of  a  court  of 
competent  jurisdiction,  upon  a  question  directly  involved  in  one  suit, 
is  conclusive  as  to  that  question  in  another  suit  between  the  same 
parties.  But  to  this  operation  of  the  judgment  it  must  appear,  either 
from  the  face  of  the  record  or  be  shown  by  extrinsic  evidence,  that 
the  precise  question  was  raised  and  determined  in  the  former  suit. 
Russell  v.  Place,  94  U.  S.  606,  608,  24  L.  Ed.  214;  Cromwell  v. 
County  of  Sac,  94  U.  S.  351,  353,  24  L.  Ed.  195;  Linton  v.  National 
Life  Ins.  Co.,  104  Fed.  584,  587,  44  C.  C.  A.  54;  Harrison  v.  Reming- 
ton Paper  Co.,  140  Fed.  385,  400,  72  C.  C.  A.  405,  3  L.  R.  A.  (N.  S.) 
954,  5  Ann.  Cas.  314.  It  is  admitted  that  in  these  cases  the  precise 
questions  were  neither  raised  nor  determined.  It  is  also  admitted  that 
the  plaintiflF  in  the  action  before  us  was  at  no  time  a  party  to  the 
action  in  the  State  court,  and  that  the  Pennsylvania  Railroad  Company, 
the  defendant  in  this  action,  was  not  a  party  to  the  action  in  the 
State  court,  except  after  trial,  when  it  was  admitted  to  the  record, 
by  consent  of  counsel,  nunc  pro  tunc,  for  the  purpose  of  appeal. 

In  a  general  way,  we  may  assume  as  true  the  position  of  the  de- 
fendants that  it  is  a  claimant's  duty  to  assert  in  one  action  all  rights 
he  may  have  against  the  defendant,  but  clearly  that  duty  is  limited  to 
the  assertion  only  of  those  rights  whicti  are  germane  to  the  matter  in 
controversy  and  are  appropriate  to  the  form  of  action,  and  which 
have  been  invaded  or  defeated  by  the  party  against  whom  the  action 
is  biought.     The  action  in  the  State  court  was  one  of  foreclosure; 
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the  parties  were  the  trustee  of  the  mortgage,  the  mortgagor  and  an 
intervening  bondholder  raising  the  single  question  of  priority  *to 
funds ;  and  the  decree  was  one  of  foreclosure  and  distribution.  The 
Pennsylvania  Railroad  Company  was  not  charged  with  wrongdoing, 
and  if  such  a  charge  had  been  made,  no  conceivable  decree  could  have 
reached  it,  until  it  had  become  a  party  and  presented  a  defense.  But 
the  action  in  the  District  Court  was  against  the  Pennsylvania  Railroad 
Company  and  recovery  was  sought  for  alleged  unlawful  conduct  in 
diverting  funds  from  the  plaintiff  to  itself,  the  cause  of  action  and 
the  remedy  being  as  distinct  from  and  unrelated  to  the  proceeding  of 
foreclosure  in  the  State  court  as  though  it  were  in  tort. 

We  are  satisfied  that  the  first  ground  of  the  plaintiff's  action  charg- 
ing the  Railroad  Company  with  responsibility  for  diverting  moneys- 
f rom  the  sinking  fund  was  in  no  sense  germane  to  the  action  of  fore- 
closure in  the  State  court,  and  that  the  District  Court  committed  no 
error  in  hearing  and  determining  that  issue. 

The  claim  of  invalidity  of  certain  conveyances  might  conceivably 
have  been  asserted  in  the  foreclosure  proceeding  by  the  trustee  or  an 
intervenor  in  determining  what  properties  were  covered  by  the  mort- 
gage, though  we  are  slow  to  see  how  the  claim  of  inadequate  consid- 
erations could  have  been  tried  and  decided  in  that  form  of  action. 
Although  the  District  Court  held  that  the  plaintiff  was  precluded  by 
the  decree  of  the  State  court  from  maintaining  her  action  upon  the 
last  two  grounds,  we  prefer  to  pass  upon  their  merits,  in  view  of  the 
importance  of  the  questions  presented  and  amounts  involved,  rather 
than  dispose  of  them  by  what  is  at  best  a  doubtful  legal  impediment 
to  their  consideration.  We,  therefore,  assume  that  the  plaintiff  was 
not  precluded  by  the  decree  of  the  State  court  from  obtaining  in  this 
case  a  determination  of  these  issues.  Powers  v.  Blue  Grass  B.  &  L. 
Ass'n  (C.  C),  86  Fed.  705,  and  will  consider  them  on  the  plaintiff's 
appeal  under  her  assignments  charging  error  to  the  court  for  refusing 
to  find  the  conveyances  invalid  and  the  considerations  inadequate. 

Appeal  of  Pennsylvania  Railroad  Company  and  Pennsylvania 
Canal  Company. 

In  this  appeal  we  are  called  upon  to  construe  the  sinking  fund  pro- 
vision of  the  mortgage,  to  inquire  into  actions  of  the  Canal  Company 
in  carrying  that  provision  into  effect,  and  to  determine  the  liability 
of  the  Railroad  Company  for  the  conduct  of  the  Canal  Company. 
The  mortgage  extended  over  a  period  of  forty  years.  By  its  sinking 
fund  clause,  the  Canal  Company  was  required  to  appropriate  annually 
to  the  sinking  fund  "for  the  payment  of  the  principal  of  the  bonds'' 
the  sum  of  $20,000  out  of  the  "net  annual  earnings,"  if  sufficient, 
and  if  not,  then  a  sum  equal  to  the  whole  net  annual  earnings.  During 
24  years,  the  net  annual  earnings,  if  determined  by  the  difference 
between  gross  earnings  and  operating  and  other  expenses,  not  in- 
cluding interest  charges,  aggregated  $415,309.71,  and  were  sufficient 
in  each  of  those  years  to  allow  an  appropriation  to  the  sinking  fund  of 
$20,000  or  less.  If,  in  ascertaining  net  earnings,  interest  is  chargeable 
against  gross  earnings,  there  were  but  two  years  of  the  twenty-four 
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when  the  net  earnings  thus  calculated  were  sufficient  for  sinking  fund 
appropriations.  During  the  remaining  years  of  the  mortgage  there 
were  no  net  earnings,  howsoever  calculated,  applicable  to  the  sinking 
fund.  At  different  times,  the  Canal  Company  appropriated  to  the 
sinking  fund  various  amounts,  aggregating  not  over  $62,465.70.  It 
withheld  from  the  sinking  fund  the  earnings  of  all  other  years  and  ap- 
plied them  mainly  to  the  discharge  of  its  interest  obligations,  either 
directly  to  the  bondholders  or  to  tiie  Pennsylvania  Railroad  Company, 
the  holder  of  purchased  coupons,  construing  the  expression  "net  an- 
nual earnings"  to  be  such  as  remained  after  deducting  interest  charges 
as  well  as  all  other  expenses. 

With  the  funds  paid  into  the  sinking  fund,  $159,000  of  the  bonds 
of  the  Canal  Company  were  purchased.  Interest  on  the  coupons  of 
these  bonds  was  paid  to  the  sinking  fund  until  1885,  but  in  1886  de- 
fault was  made  and  thereafter  the  Canal  Company  closed  out  the 
sinking  f  imd  by  returning  to  its  treasury  the  money  then  in  hand  and 
by  cancelling  the  sinking  fund  bonds.  Thereby  and  to  that  extent  the 
Railroad  Company  was  relieved  of  its  obligation  to  purchase  the  sink- 
ing fund  coupons.  As  the  cash  balance  of  the  sinking  fund  was 
withdrawn,  and  the  sinking  fund  bonds  cancelled,  and  as  no  appro- 
priations to  the  fund  were  thereafter  made,  there  was  no  fund  with 
which  to  discharge  the  principal  of  the  bonds  at  maturity.  The  plain- 
tiff, a  bondholder,  thereupon  brought  this  suit,  and  among  other  things 
charged,  that  the  Canal  Company  violated  its  undertaking  to  make 
annual  appropriations  to  the  sinking  fund  when  there  were  funds 
applicable  thereto;  that  it  diverted  such  earnings  from  the  sinking 
fund  to  the  discharge  of  its  interest  obligation  and  to  the  relief  of 
the  obligation  of  the  Railroad  Company  to  purchase  interest  coupons ; 
that  it  annulled  the  operation  of  the  sinking  fund  provision  by  can- 
celling such  bonds  as  the  sinking  fund  held,  and  by  appropriating  to 
its  own  use  the  sinking  fund  cash  balance ;  that  it  pursued  this  con- 
duct under  the  influence  and  direction  of  the  Railroad  Company,  to 
the  advantage  of  the  latter  and  to  a  corresponding  detriment  of  the 
plaintiflF  and  other  bondholders;  and  prayed  that  the  Railroad  Com- 
pany restore  to  the  trustee,  for  the  discharge  of  the  principal  of  the 
bonds,  the  amounts  so  diverted,  with  interest. 

The  District  Court  found  that: 

"The  loss  sustained  by  said  bondholders  through  the  act  of  the  said 
Pennsylvania  Railroad  Company  in  causing  moneys  to  be  diverted  from  the 
linking  fund  provided  for  the  payment  of  the  principal  of  said  bonds,  and 
in  causing  the  moneys  in  said  sinking  fund  to  be  invested  in  the  bonds  of 
the  Canai  Ck>mpany  and  then  canceUed,  amounted,  on  July  1,  1910,  to  the  sum 
of  n.379.941^." 

The  court  decreed,  among  other  things,  that: 

'•The  said  Pennsylvania  Railroad  Ck>mpany  ♦  ♦  ♦  pay  to  Samuel  Rea^ 
trustee  for  said  bondholders,  the  said  sum  of  $1,379,941.28,  with  interest 
thereon  from  July  1,  1910,  the  same,  when  so  received,  to  be  disbursed  and 
distributed  by  him  to  and  among  the  said  Alice  Frances  Brown  and  the 
other  holders  of  said  bonds  of  the  Canal  Company,  as  the  court  shall  direct.*^ 
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This  is  an  appeal  from  that  part  of  the  decree. 

In  this  appeal,  as  in  the  case  below,  two  questions  are  involved, 
first,  the  meaning  of  the  expression  of  the  sinking  fund,  "net  an- 
nual earnings;"  and,  second,  the  fact  and  extent  of  the  Railroad 
Company's  relation  to  and  corresponding  liability  for  what  the  Canal 
Company  did  and  failed  to  do.  For  defense,  the  Railroad  Company 
maintains  that  under  a  proper  construction  of  the  terms  of  the  mort- 
gage, the  Canal  Company  was  not  in  default,  and  were  it  otherwise, 
the  Railroad  Company  did  not  induce  the  default  and  is  not  responsible 
for  it. 

In  the  consideration  of  this  defense,  the  Railroad  Company  insists 
that  we  ignore  the  origin  of  the  mortgage  transaction  and  its  purpose, 
the  Railroad  Company's  continued  hold  upon  and  use  of  the  mort- 
gaged properties,  and  its  relation  to  the  Canal  Company,  except  that 
of  stock  control,  and  asks  that  the  case  be  decided  upon  the  terms  of 
the  mortgage  as  though  they  were  free  from  ambiguity,  and  upon 
the  absence  of  direct  evidence  of  acts  of  the  Railroad  Company  affect- 
ing the  conduct  of  the  Canal  Company. 

[3]  The  protracted  litigation,  both  in  State  and  Federal  courts, 
arising  out  of  this  mortgage,  testifies  to  the  uncertainty  of  its  terms, 
and  the  fact  that  the  Railroad  Company  was  an  actor  in  creating  the 
Canal  Company  and  in  participating  in  the  obligation  and  floatation 
of  the  mortgage  warrants  an  examination  into  the  origin,  conduct  and 
purpose  of  the  transaction,  in  order  to  determine  the  meaning  of 
terms  which  were  employed  or  subscribed  to  by  the  Railroad  Com- 
pany. When  there  is  doubt  as  to  the  meaning  of  terms,  the  purpose 
of  the  transaction  and  the  intention  of  the  parties,  properly  ascer- 
tained, are  not  infrequently  admitted  in  aid  of  its  solution.  Pull- 
man's Palace  Car  Co.  v.  Missouri  Pacific  Ry.  Co.,  115  U.  S.  587,  6 
Sup.  Ct.  194,  29  L.  Ed.  499.  We  are  therefore  of  opinion,  that  the 
actions  of  the  Railroad  Company  in  relation  to  the  Canal  Company 
and  its  properties,  have  an  evidentiary  bearing  upon  the  meaning  of 
the  terms  of  the  mortgage  by  which  the  properties  were  encumbered. 

[4]  The  canal  properties  covered  by  the  mortgage  now  in  suit 
were  constructed  by  the  Commonwealth  of  Pennsylvania  and  for  a 
period  of  years  were  owned  and  operated  as  a  part  of  the  State  Pub- 
lic Works.  The  main  line  of  the  Public  Works  included  a  railroad 
from  Philadelphia  to  Columbia,  a  canal  thence  along  the  east  bank 
of  the  Susquehanna  River  to  a  point  opposite  the  mouth  of  the 
Juniata  River,  thence  crossing  the  Susquehanna  to  Duncan's  Island 
and  along  the  valley  of  the  Juniata  to  Hallidaysburg.  From  that  point 
a  portage  railroad,  so  constructed  as  to  carry  canal  boats  in  sections, 
ran  by  inclined  planes  over  the  mountains,  and  connected  with  a  canal 
leading  to  Pittsburg.    This  line  was  completed  in  1834. 

The  Pennsylvania  Railroad  Company  was  incorporated  in  1846 
and  completed  its  line  from  Harrisburg  to  Pittsburg  in  1854.  It 
also  operated  a  line  from  Harrisburg  to  Lancaster.  The  line  of  the 
Railroad  Company  ran  parallel  with  the  canal  line  of  the  State  for 
a  considerable  part  of  its  length.  By  authority  of  the  Act  of  May 
16,  1857  (P.  L.  519),  the  main  line  of  Public  Works,  above  described. 
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was  sold  by  the  Commonwealth  of  Pennsylvania  to  the  Pennsylvania 
Railroad  CTompany,  for  the  sum  of  $7,500,000.  From  1857  to  1866, 
the  canals  were  operated  by  the  Railroad  Company  as  its  canal  di- 
vision. By  the  purchase  of  the  canal  prpperties,  the  Railroad  Com- 
pany acquired  the  fee  to  the  land,  encumbered,  however,  by  prior  liens 
and  obligations,  amounting  to  about  $2,000,000.  Having  held  and 
<^)erated  the  properties  for  a  period  of  eight  years  and  recognizing 
their  need  of  repair  and  enlargement,  and  that  the  obligations  for 
which  they  were  pledged  as  security  were  approaching  maturity,  the 
Railroad  Company  signified  its  purpose  in  its  annual  report  of  1865 
to  change  the  manner  of  holding  and  enlarging  them  (at  least  with 
respect  to  a  part)  "by  the  organization  of  a  separate  company  for 
these  works"  and  to  pursue  a  plan  for  raising  money  "by  a  mortgage 
upon/ them."  To  that  end  the  Railroad  Company  caused  the  Pennsyl- 
vania Canal  Company  to  be  incorporated,  and  under  authority  of  the 
Act  of  May  1,  1866  (P.  L.  1068),  sold  to  the  Canal  Company  the  fee 
of  all  its  canal  properties. 

The  Railroad  Company  took  the  stock  of  the  Canal  Company  in 
exchange  for  its  properties,  acquiring  thereby  nearly  all  the  capital 
stock  of  the  Canal  Company,  and  thereafter  exercised  an  indirect 
control  over  the  properties  by  stock  ownership  in  lieu  of  its  previous 
direct  control  by  property  ownership. 

In  1870,  the  Railroad  Company  completed  its  purpose  to  change 
the  character  of  its  holding  and  to  finance  the  canal.  In  that  year 
the  indebtedness  of  the  Canal  Company  amounted  to  $2,367,000,  con- 
sisting chiefly  of  issues  of  bonds  by  which  the  properties  were  en- 
cumbered when  purchased  by  the  Railroad  Company.  It  was  esti- 
mated that  the  sum  of  $150,000  was  needed  for  repairs  and  improve- 
ments. To  meet  these  obligations  and  requirements,  the  Common- 
wealth, by  the  Act  of  June  2,  1870  (P.  L.  1318),  authorized  the 
Canal  Company  to  borrow  money  and  pledge  its  property  by  mortgage. 
Acting  under  this  authority,  the  Canal  Company  immediately  set  about 
to  discharge  its  underlying  obligations  and  raise  additional  money 
by  the  mortgage  and  bonds  now  in  suit.  To  this  end  the  Railroad 
Company  did  not  limit  its  influence  over  the  Canal  Company  to  stock 
control,  but  entered  directly  into  the  mortgage  transaction,  and  vol- 
untarily assumed  a  contractual  obligation  in  connection  with  it,  which 
ultimately  amounted  to  many  millions  of  dollars.  What  was  the  pur- 
pose and  legal  eflFect  of  the  Railroad  Company's  participation? 

From  the  mortgage  and  its  terms,  as  well  as  from  the  annual  re- 
ports, several  inferences  may  properly  be  drawn.  The  first  is,  that 
the  Canal  Company  was  without  funds  with  which  to  meet  its  ob- 
ligations and  requirements;  the  second  is,  that  the  Railroad  Com- 
pany was  not  inclined  to  supply  such  funds  from  its  own  treasury. 
The  plan  therefore  was  to  raise  money  from  outside  sources  upon 
the  security  of  the  canal  properties.  The  Railroad  Company  was  a 
party  to  this  plan. 

The  properties  were  already  encumbered.  It  may  be  assumed  that 
at  that  time  they  were  a  fair  security  for  the  debts.  As  instrumen- 
talities of  transportation,  canals  had  not  then  been  superseded  by 
149C.C.A.— 7 
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railroads,  at  least  with  respect  to  such  rough  staples  as  iron,  lumber 
and  coal.  At  that  time  the  business  was  represented  to  be  good  and 
full  of  promise.  The  underlying  obligations  were  first  liens  upon 
the  properties,  and  their  holders  were  able  to  prevent  sales  free  of 
liens,  and,  in  the  event  of  default,  were  in  a  position  to  exact  of  the 
Railroad  Company  the  protection  of  their  holdings,  or  cause  it  to 
submit  to  foreclosure  and  sale  with  competitive  bidding  for  proper- 
ties, for  the  equity  in  which  it  had  but  recently  paid  $7,500,000. 

To  induce  the  holders  of  the  underlying  obligations  to  surrender 
their  liens  and  forego  this  advantage,  the  Canal  Company  and  the 
Railroad  Company  had  to  offer  an  equally  attractive  security.  So  the 
Canal  Company  issued  a  prospectus  of  the  new  bonds,  showing  their 
merit  and  oflFering  them  to  the  holders  of  the  underlying  bonds  in 
exchange  and  to  the  public  for  sale.  Aside  from  showing  the  ex- 
cellent condition  of  the  revenues,  tonnage  carried,  prospective  business, 
etc.,  the  prospectus  called  attention  to  provisions  of  the  proposed 
mortgage  for  the  payment  of  principal  and  interest  of  the  bonds.  It 
pointed  out  the  mortgage  provision  for  a  sinking  fund  "sufficient  to 
retire  the  whole  debt  at  maturity,"  and  set  forth  the  obligation  of  the 
Railroad  Company  to  purchase  all  coupons  upon  which  the  Canal 
Company  might  default.  This  evidently  was  acceptable  to  the  hold- 
ers of  the  old  bonds,  as  well  as  to  investors,  and  upon  exchange  be- 
ing made,  the  properties  were  discharged  from  their  underlying  ob- 
ligations. Now,  what  were  the  terms  of  the  mortgage  and  what  was 
done  in  executing  its  provisions  ? 

\  The  mortgage  was  an  unusual  one,  and  was  evidently  drawn  with 
.  a  regard  to  the  original  purposes  for  which  the  canal  properties  were 
'acquired  by  the  Railroad  Company.  The  line  of  canals,  as  we  have 
seen,  ran  parallel  to  the  Railroad  Company's  line  of  rails,  traversing 
the  state  and  crossing  the  mountain  range  through  valleys  of  easy 
grades  and  therefore  of  vast  importance.  The  Railroad  Company 
desired  these  canals  for  some  purpose  or  purposes.  Of  these  several 
are  obvious,  yet  as  they  were  not  testified  to,  we  are  not  inclined  to 
discuss  them.  At  all  events,  the  Railroad  Company  paid  $7,500,000 
for  the  right  to  use  the  canals  in  its  business,  which  it  did  by  never 
losing  control  of  them,  and  by  gradually  absorbing  the  properties 
that  comprised  the  canal  beds  and  using  them  as  roadbeds  in  impor- 
tant links  in  its  main  line  from  Harrisburg  to  Pittsburg. 

The  occasion  for  the  mortgage  being  unusual,  the  mortgage  itself 
contained  many  unusual  features,  which,  however,  were  entirely  con- 
sistent with  the  purposes  for  which  the  properties  were  acquired 
and  with  the  legitimate  objects  for  which  they  were  held  and  mort- 
gaged. Among  these  were  the  right  of  the  Canal  Ccwnpany  to  abandon 
and  dispose  of  the  properties  at  private  sale  clear  of  the  lien  of  the 
mortgage,  and  apply  the  proceeds  to  the  purchase  of  the  bonds,  and 
the  right  of  the  trustee,  upon  default  of  interest  payments,  either 
to  enter  upon  the  mortgaged  premises  and  operate  them,  or  to  sell 
them  at  public  sale,  and  in  either  event  to  apply  the  income  or  pro- 
ceeds first  to  interest  and  then  to  principal.  As  the  property  was 
primarily  pledged  for   the  payment  of   interest  (Rea,  Trustee,   v. 
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Pennsylvania  Canal  Co.,  245  Pa.  589,  91  Atl.  1053)  and  as  the  whole 
or  any  part  of  it  could  at  any  time  be  withdrawn  from  the  secondary 
pledge  for  the  payment  of  principal  and  sold  free  of  the  lien  of  the 
mortgage,  it  is  reasonable  that  the  bondholders  surrendering  first  lien 
obligations  in  exchange  for  the  bonds  of  the  mortgage,  should  exact 
and  the  mortgagor  give  some  security  for  the  payment  of  principal. 
And  such  we  find  in  the  very  first  provision  of  the  mortgage.  It  is 
as  follows: 

"First,  That  tlie  party  of  the  first  part  wm  first  provide  In  each  year, 
out  of  the  net  annual  earnings,  If  sufficient  for  that  purpose,  a  sinking  fund 
of  $20,000  per  annum,  but  if  not  sufficient  therefor,  then  such  sum  as  shall  be 
equal  to  the  said  net  annual  earnings,  for  the  payment  of  the  principal  of  the 
bonds  hereby  secured  *  *  *  and  the  same  shall  from  time  to  time  be 
invested  by  the  said  party  of  the  first  part  in  the  bonds  hereby  secured,  or 
In  other  good  securities." 

We  are  called  upon  to  construe  the  expression  "net  annual  earn- 
ings." In  interpreting  that  expression,  we  receive  little  aid  from  the 
cases  in  which  it  has  been  given  an  adjudged  meaning,  for  in  those 
cases,  as  in  this,  the  meaning  is  controlled  by  the  sense  in  which  the 
expression  is  used  in  connection  with  the  context  and  in  connection 
with  its  evident  purpose.  The  plaintiff  maintains  that  the  difference 
between  gross  earnings  and  operating  expenses  constitutes  net  earn- 
ings, first,  because  of  authorities  holding  that  view,  United  States  v. 
Kansas  Pacific  Ry.  Co.,  99  U.  S.  455,  25  L.  Ed.  289;  State  ex  rel. 
St.  Charles  R.  R.  Co.  v.  Assessors,  48  La.  Ann.  1156,  20  South.  670; 
Commonwealth  v.  Pa.  Gas  Coal  Co.,  62  Pa.  241 ;  St.  John  v.  Erie  Ry. 
Co.,  10  Blatch.  271,  21  Fed.  Cas.  167,  171,  No.  12,226;  Id.,  89  U.  S. 
136,  22  L.  Ed.  743,  and  second,  because  of  the  purport  of  the  phrase, 
gathered  from  the  terms  of  the  whole  instrument.  The  defendants 
hold  to  the  opposing  view,  because  of  authorities  contra.  Union  Pacific 
Railroad  Co.  v.  United  States,  99  U.  S.  402,  25  L.  Ed.  274,  and  upon 
the  ground  that  as  the  general  terms  of  the  mortgage  gave  priority 
to  interest  in  income  from  operations  after  entry,  and  in  proceeds  from 
sales,  a  like  priority  was  intended  to  be  given  in  earnings. 

Reading  the  sinking  fund  clause  in  connection  with  the  terms  of 
the  whole  mortgage,  we  are  of  opinion  that  the  expression  "net  an- 
nual earnings"  meant  the  surplus  of  earnings  after  deducting  oper- 
ating and  other  expenses  from  gross  earnings,  and  that  interest  pay- 
ments having  been  otherwise  provided  for  in  the  peculiar  situation 
out  of  which  the  mortgage  arose,  were  not  properly  diargeable  against 
gross  earnings  in  priority  to  the  annual  appropriations  to  the  sinking 
fund.  We  therefore  agree  with  the  trial  court  that  the  Canal  Com- 
pany improperly  diverted  money  from  the  sinking  fimd  to  the  pay- 
ment of  interest. 

Is  the  Railroad  Company  liable  for  the  conduct  of  the  Canal  Com- 
pany in  violating  the  sinking  fund  provision  of  the  mortgage?  We 
may  say,  in  the  first  place,  there  was  nothing  objectionable  in  the 
plan  by  which  the  Railroad  Company  held  and  financed  its  canal  prop- 
erties, if  it  were  willing  to  abide  the  legal  consequences.  In  its  in- 
tention to  hold  fast  the  properties  it  had  acquired  at  great  cost  for 
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its  business  purposes,  no  fraud  is  charged.  In  the  transfer  of  title 
and  re-acquisition  of  the  properties  for  its  railroad  construction,  under 
a  mortgage,  the  terms  of  which  were  obviously  framed  with  an 
especial  regard  to  such  re-acquisition  and  use,  the  Railroad  Com- 
pany is  not  open  to  the  insinuation  of  legal  or  moral  wrongdoing. 
It  was  merely  doing  with  its  own  property  through  the  medium  of 
another  corporate  entity  what  it  could  legally  have  done  if  it  had 
retained  title  in  itself.  But  in  employing  the  conveniences  of  another 
instrument  and  in  using  in  that  connection  the  money  of  others,  the 
Railroad  Company  should  not  complain  if  the  law  imposes  upon  it 
the  normal  responsibility  incident  to  such  an  arrangement.  The  Rail- 
road Company  avowed  its  purpose  to  operate  and  dispose  of  certain 
of  its  canal  properties  through  a  separate  corporation  rather  than  by 
direct  ownership.  It  chose  to  do  indirectly  all  that  it  could  do  di- 
rectly. The  transfer  of  control  by  property  ownership  to  control 
by  stock  ownership  was  a  change  only  in  form. 

The  control  of  the  Canal  Company  by  the  Railroad  Company  was 
very  different  from  the  corporate  control  considered  in  the  case  of 
Pullman's  Palace  Car  Co.  v.  Missouri  Pacific  Ry.  Co.,  115  U.  S.  587, 
6  Sup.  Ct.  194,  29  L.  Ed.  499,  where  the  holder  of  a  majority  of 
the  stock  of  a  corporation  was  not  held  responsible  for  its  acts.  In 
the  case  before  us,  the  stock  ownership  gave  the  power  to  control. 
But  it  is  upon  the  exercise  of  that  power,  and  not  upon  its  mere  pos- 
session, that  we  base  our  judgment  of  the  responsibility  of  the  Rail- 
road Company  for  the  conduct  of  the  Canal  Company.  The  Railroad 
Company  created  the  Canal  Company  for  its  own  use,  acquired  com- 
plete control  over  it  by  acquiring  nearly  all  its  stock,  organized  it  by 
electing  officers  from  its  own  directorate,  participated  in  the  obligation 
of  a  mortgage,  the  advantages  of  which  it  conceived  and  announced, 
and  to  the  completed  terms  of  which  it  subscribed,  re-acquired  the 
pledged  properties  from  time  to  time  as  it  needed  them  through  the  acts 
of  the  two  corporations  upon  terms  fixed  by  the  same  men  acting  as 
directors  for  both,  with  the  consent  of  the  trustee  of  the  mortgage 
who  was  always  a  high  official  of  the  Railroad  Company  or  of  a  sub- 
sidiary company,  and  permitted  moneys  to  be  diverted  from  the  sink- 
ing fund  to  its  own  advantage.  By  this  conduct  the  Canal  Company 
was  made  and  continued  to  be  merely  an  adjunct  or  instrumentality  of 
the  Railroad  Company,  and,  with  respect  to  the  bondholders  as  third 
persons,  the  legal  fiction  of  separate  corporate  responsibility  based 
upon  distinct  corporate  existence  disappeared.  Pittsburgh  &  Buffalo 
Co.  V.  Duncan  (C.  C.)  232  Fed.  584;  Foard  Co.  v.  Maryland,  219  Fed. 
827,  135  C.  C.  A.  497 ;  and  cases  cited.  We  are  therefore  of  opinion 
that  the  Railroad  Company  is  liable  for  the  loss  occasioned  the  bond- 
holders by  the  failure  to  maintain  the  sinking  fund. 

The  sinking  fund  clause  of  the  mortgage  provided  that  the  sink- 
ing fund  appropriations  "shall  be  from  time  to  time  invested  by 
the  said  party  of  the  first  part  (Canal  Company)  in  the  bonds  hereby 
secured  or  in  other  good  securities."  The  expressed  object  of  the 
sinking  fund  was  provision  "for  the  payment  of  the  principal  of 
the  bonds."    After  the  Canal  Company  ceased  to  pay  the  interest  on 
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the  sinking  fund  bonds  in  1885,  the  Canal  Company  closed  out  the 
sinking  fund  by  transferring  the  cash  balance  and  cancelling  the 
bonds.  By  the  cancellation  of  the  bonds  the  Railroad  Company  was 
relieved  of  the  purchase  of  their  coupons.  The  Railroad  Company 
maintains  that  it  is  not  liable  to  the  sinking  fund  for  the  money  it 
saved  by  the  cancellation,  first,  because  the  cancellation  was  not  its 
act,  and  second,  because  its  obligation  to  purchase  coupons  extended 
only  to  the  "holders"  of  the  canal  bonds,  and  that  the  Canal  Com- 
pany could  not  be  a  holder  of  its  own  bonds.  With  respect  to  the 
first  position,  we  are  of  opinion  that  the  Railroad  Company  is  liable 
for  the  act  of  the  Canal  Company,  for  the  reasons  before  given ;  with 
respect  to  the  second,  it  is  sufficient  to  say  that  the  sinking  fund  clause 
provided  for  the  purchase  of  the  Canal  Company  bonds  for  a  sinking 
fund  purpose,  that  the  bonds  in  the  sinking  fund  were  there  held  in 
trust  for  the  discharge  of  the  principal  of  the  outstanding  bonds,  and 
being  held  by  the  Canal  Company  not  for  itself  but  in  trust  for  the 
boncSiolders,  the  holding  was  within  the  meaning  of  the  Railroad 
Company's  obligation  to  purchase  their  coupons.  The  Canal  Com- 
pany, holding  the  bonds  in  trust,  had  no  more  right  to  cancel  them 
and  to  stop  interest  accretions  thereon,  than  it  had  to  cancel  the  bonds 
or  obligations  of  any  other  corporation  held  in  the  sinking  fund  upon 
the  same  trust 

That  part  of  the  decree  of  the  District  Court  f  rcnn  which  the  Penn- 
sylvania Railroad  Company  and  the  Pennsylvania  Canal  Company 
appealed,  is  in  all  respects  affirmed. 

Appeal  of  Alice  Frances  Brown  et  al. 

[5]  By  the  second  ground  of  her  action,  the  plaintiff  attacked  the 
Railroad  Company's  title  to  that  part  of  the  Jimiata  Division  of  the 
Pennsylvania  Canal,  lying  east  of  Huntingdon,  upon  the  contention 
that  the  property  was  abandoned  by  the  Canal  Company  and  sold  to 
the  Railroad  Company  without  legal  authority,  and  therefore  the 
conveyances  are  void.  The  plaintiff  charges  error  to  the  District 
Court  for  refusing  to  find  the  conve)rances  invalid. 

In  considering  this  issue,  it  must  be  remembered  that  the  canals  in 
question  formed  at  one  time  a  part  of  the  Public  Works  of  the  Com- 
monwealth of  Pennsylvania,  and  that  the  legislation  respecting  those 
works  reflects  the  canal  policy  of  the  Commonwealth.  The  canals  were 
constructed  and  owned  by  the  Commonwealth  and  for  many  years 
were  operated  by  it  as  a  part  of  its  State  function.  By  the  Act  of 
May  16,  1857  (P.  L.  519),  the  Commonwealth  changed  its  policy  to 
the  extent  of  ownership  and  operation,  by  selling  its  main  line  of 
canals  to  the  Pennsylvania  Railroad  Company,  but  it  held  to  its  policy 
of  providing  for  the  public  an  instrumentality  of  transportation  by 
requiring  of  the  purchaser : 

"That  the  said  sections  of  canal  and  railroad  and  every  part  thereof,  ex- 
cept as  hereinafter  provided,  shaU  be  and  remain  a  public  highway  and  kept 
open  and  in  repair  *  *  *  for  the  use  and  enjoyment  of  all  parties  de- 
siring to  nse  and  enjoy  the  same." 
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By  the  Act  of  May  3,  1864  (P.  L.  725),  the  Commonwealth  fur- 
ther declared  its  policy  with  respect  to  canals  as  public  works,  by 
providing  that  the  canals  shall  be  maintained  "in  a  condition  of  re- 
pair and  fitness  for  use,  which  shall,  at  all  times,  during  seasons  of 
navigation,  be  equal  to,  and  not  inferior  to,  the  condition  of  repair 
and  fitness  for  use,  in  which  the  same  were,  at  the  time  the  Com- 
monwealth delivered  the  same  into  the  purchasers'  possession." 

In  that  period  of  the  history  of  transportation,  canals  were  rec- 
ognized as  useful  and  efficient  instrumentalities.  So,  when  the  Rail- 
road Company  was  authorized  to  sell  the  main  line  of  canals  to  the 
Pennsylvania  Canal  Company,  the  Commonwealth,  by  the  Act  of 
May  1,  1866  (P.  L.  1068),  again  declared  its  policy  to  provide  canal 
systems  of  transportation  for  public  use,  by  requiring  the  new  pur- 
chaser to  "keep  said  canal  in  good  navigable  condition  during  the 
season  of  navigation."  Under  legislation  to  this  period,  the  owners 
of  canals  were  bound  to  maintain  them  for  public  use,  and  they  were 
without  power  to  abandon  them  or  diminish  their  public  operation. 

By  the  year  1870,  railroads  were  rapidly  encroaching  upon  the 
business  of  canals  as  means  of  public  transportation,  and  the  need  of 
transportation  avenues  maintained  or  controlled  by  the  Commonwealth 
was  correspondingly  diminished.  In  the  Act  of  Jtme  2,  1870  (P.  L. 
1318),  the  Commonwealth  indicated  its  first  change  of  policy.  By 
this  Act,  the  Pennsylvania  Canal  Company  was  authorized  to  execute 
the  mortgage  now  in  issue,  and  was  given  power  "to  abandon  for 
public  use,  such  portions  of  their  roads  or  lines  of  improvement  as 
may  be  deemed  by  such  board  imnecessary  to  be  kept  open  for  pub- 
lic use  *  ♦  ♦  provided  further  that  nothing  herein  contained  shall 
be  construed  so  as  to  authorize  the  abandonment  of  any  part  of  the 
North  Branch  Canal,  north  of  Wilkes  Barre,  or  of  that  part  of  the 
Pennsylvania  Canal  on  the  Juniata  River,  east  of  Huntingdon." 

[6]  The  policy  of  the  Commonwealth  with  respect  to  the  main- 
tenance of  canals  for  public  use  was  further  and  finally  declared  by 
Acts  of  May  7,  1889  (P.  L.  104),  and  March  16,  1899  (P.  L.  9),  under 
which  the  owners  were  authorized  to  abandon  the  public  use  of  the 
parts  of  the  Juniata  Division  excluded  from  the  provisions  of  pre- 
vious acts  and  theretofore  required  to  be  maintained. 

Although  in  framing  the  mortgage  under  authority  of  the  Act  of 
1870,  the  Canal  Company  assumed  a  right  to  abandon  and  sell  "any 
portion"  of  the  canals,  it  did  not  attempt  to  exercise  that  right  with 
respect  to  the  Juniata  Division  tmtil  it  was  expressly  conferred  by 
the  Acts  of  1889  and  1899.  Parts  of  the  Juniata  Division  were  sub- 
sequently abandoned  for  public  use  and  sold  to  the  Railroad  Com- 
pany. The  conveyances  are  now  attacked  as  invalid  because  of 
the  alleged  invalidity  of  the  enactments  under  which  they  were  made. 

It  is  maintained  that  the  Acts  of  1889  and  1899  are  void  because 
they  are  special  laws  forbidden  by  Article  3,  §  7  of  the  Constitution 
of  Pennsylvania,  which  provides  that: 

"Tbe  General  Assembly  shall  not  pass  any  local  or  Gfpecial  law  •  •  • 
authorizing  the  laying  out,  opening,  altering,  or  maintaining  roads,*  high- 
ways, streets,  or  alleys    •    •    •    creating  corporations,  or  amending,  re- 
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newing,  or  extending  the  charters  thereof;    granting  to  any  corporation, 
association,  or  IndlTidual,  any  special  or  exclusive  privilege  or  Inununlty." 

It  is  urged  that  the  canals  of  the  Pennsylvania  Canal  Company 
were  '^highways,"  and  the  legislation  authorizing  their  abandonment 
was  special  in  character,  and  therefore  forbidden  by  the  Constitu- 
ticML  The  evils  which  such  an  enactment  is  intended  to  check,. are 
familiar  to  all.  In  forbidding  the  legislature  to  enact  local  or  special 
laws  with  respect  to  "roads,  highways,  streets,  or  alleys,"  when  re- 
sort is  made  to  it  for  authority  to  open,  alter  or  abandon  the  same, 
the  f  ramers  of  the  Constitution  had  in  mind  a  well  known  practice. 
This  they  intended  to  stop,  and  until  we  are  shown  an  interpretation  by 
the  State  courts  to  the  contrary,  we  are  of  opinion  that  the  provision 
does  not  extend  to  highways  of  transportation,  such  as  canal  and 
railroad  systems.  Subjects  of  such  vast  importance  are  not  apt  to 
l)e  left  to  implication  or  to  be  embraced  in  general  terms.  The  funda- 
mental policy  of  a  government  respecting  the  public  transportation 
systems  of  a  great  state,  is  not  likely  to  be  declared  by  one  inclusive 
word,  such  as  highways,  especially  when  used  in  connection  with  the 
words, — roads,  streets  and  alleys. 

We  are  of  opinion  that  the  canals  in  question  were  not  highways 
within  the  meaning  of  the  Constitution  and  that  the  laws  in  question 
were  not  enacted  in  violation  of  its  provision. 

But  it  is  further  urged  that  the  Acts  of  1889  and  1899  were  local 
and  special  laws,  in  effect  amending  the  charter  of  the  Canal  Com- 
pany, and  conferring  upon  it  a  special  immunity  by  relieving  it  of 
the  burden  of  maintaining  the  canals,  and  for  those  reasons  are  in- 
valid. 

Before  the  last  enactment  in  question,  the  business  of  canals  as 
systems  of  transportation  had  been  almost  wholly  superseded  by  rail- 
roads. This  was  demonstrated  by  the  failing  business  and  fading 
receipts  of  such  systems.  Prior  to  the  Act  of  1899,  the  canal  line 
under  consideration  had  lost  its  eastern  outlet  to  tidewater  by  the 
abandonment  of  a  connecting  canal  owned  by  another  corporation; 
and  its  western  line  had  been  destroyed  by  the  Johnstown  flood. 

In  pursuing  its  policy  with  respect  to  canals  as  public  works,  the 
Commonwealth  had  retained  in  itself  power  to  enforce  the  main- 
tenance of  a  part  of  the  Juniata  Division  for  public  uses.  It  was 
clearly  within  its  power  to  continue,  alter  or  abandon  that  policy.  It 
retained  the  right  to  judge  whether  that  portion  of  a  disconnected 
and  in  part  demolished  canal  line  any  longer  served  a  public  use  and 
should  any  longer  be  maintained.  It  exercised  that  right,  and,  by 
the  Acts  of  1889  and  1899,  made  its  last  declarations  of  its  canal  policy 
in  that  r^ard.  That  the  Canal  Company  was  relieved  of  a  burden, 
is  tmquestioned.  That  relief,  however,  was  a  result  of  a  law  respect- 
ing a  public  matter,  and  did  not  constitute  an  amendment  to  a 
private  charter  or  the  grant  of  a  privilege  or  immunity  that  would 
not  have  extended  to  any  corporation  holding  property  aflfected  by 
that  l^slation. 

And  lastly  it  is  maintained,  that  the  Acts  of  1889  and  1899  are 
unconstitutional,  because  they  impair  the  contractual  obligation  of  the 
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mortgage.  The  basis  of  this  contention  is,  that  at  the  time  the  bonds 
were  issued,  the  law  required  the  maintenance  of  a  part  of  the  Juniata 
Division,  that  thereby  the  purchasers  of  the  bonds  were  assured  a 
continuing  security,  and  by  the  Acts  of  1889  and  1899  that  assurance 
was  withdrawn  and  the  security  destroyed. 

It  is  sufficient  to  say  in  this  connection,  that  between  the  obligor 
and  the  obligees  of  the  mortgage  there  was  no  contract  that  the  prop- 
erties in  question  should  not  be  abandoned;  on  the  contrary,  the 
mortgage  contemplated  their  abandonment  under  general  terms  which 
gave  to  the  obligor  the  right  to  abandon  and  sell  "any  portion"  of 
the  mortgaged  properties.  The  acts,  therefore,  could  not  have  im- 
paired the  obligation  of  a  contract  which  never  existed.  But  it  is 
maintained  that  the  bondholders'  rights  were  fixed  by  the  law  and 
not  limited  by  the  terms  of  the  mortgage.  Between  the  obligees  of 
the  mortgage  and  the  Commonwealth  there  was,  of  course,  no  con- 
tract. It  can  scarcely  be  held  that  the  acceptance  by  the  obligees  of 
the  security  of  the  mortgage  under  the  law  as  it  then  stood,  placed 
upon  the  Commonwealth  an  obligation  to  maintain  its  policy  with  re- 
spect to  public  transportation  and  to  avoid  legislation  that  might  alter 
the  law  or  disturb  their  security. 

We  are  of  opinion  that  the  acts  in  question  are  not  unconstitutional 
for  the  reasons  given,  and  that  the  conveyances  made  under  their 
authority  are  not  invalid. 

[7]  We  now  reach  the  question  of  the  adequacy  of  the  consider- 
ations paid  for  properties  purchased  by  the  Railroad  Company  from 
the  Canal  Company,  the  last  question  we  think  necessary  to  discuss. 
The  conveyances  attacked  by  the  plaintiff's  bill  are  sixty-six  in  num- 
ber. Of  these,  eleven  were  considered  at  the  hearing  and  eight  at 
the  argument. 

In  support  of  the  contention  that  the  Railroad  Company  acquired 
from  the  Canal  Company  the  plaintiff's  security,  without  giving  ad- 
equate consideration  therefor,  law  is  cited  about  which  there  can  be 
no  dispute.  It  is,  that  where  one  corporation  deals  through  another^ 
which  it  privately  owns  and  directs,  and  in  effect  makes  a  sale  to 
itself,  the  burden  of  proving  the  fairness  of  the  transaction  and  the 
adequacy  of  price  devolves  upon  it.  Goodin  v.  The  C.  &  W.  Canal 
Co.,  18  Ohio  St.  169,  98  Am.  Dec.  95;  Sage  v.  Culver,  147  N.  Y. 
241,  41  N.  E.  513;  Farmers'  Loan  &  Trust  Co.  v.  N.  Y.  &  N.  Ry. 
Co.,  150  N.  Y.  410,  44  N.  E.  1043,  34  L.  R.  A.  76,  55  Am.  St.  Rep. 
689;  Stebbins  v.  Michigan  W.  &  T.  Co.,  212  Fed.  19,  129  C.  C.  A. 
471;  Barrie  v.  United  Ry.  Co.,  125  Mo.  App.  96,  102  S.  W.  1078; 
Geddes  v.  Anaconda  Copper  Mining  Co.  (D.  C),  197  Fed.  860.  So 
in  a  case  like  this,  where  a  corporation  owned  and  operated  a  prop- 
erty in  its  business  of  transportation,  and  changed  the  manner  of  its 
holding  and  the  method  of  its  operation  by  organizing  another  cor- 
poration, to  which  it  conveyed  the  property,  with  which  it  co-operated 
in  raising  money  on  the  property  conveyed,  and  through  which  it 
thereafter  indirectly  conducted  the  same  business  which  it  had  be- 
fore conducted  directly,  that  corporation  is  held  to  the  strictest  ac- 
count and  to  the  observance  of  the  highest  rectitude  in  its  transac- 


Digitized  by  VjOOQIC 


PENNSYLVANIA  GANAL  CO.  V.  BROWN  105 

tions  with  its  subsidiary.  In  an  ordinary  transaction  of  purchase  and 
sale  between  independent  corporations,  it  is  the  interest  and  the 
right  of  the  vendee  to  acquire  the  property  at  the  lowest  price  pos- 
sible, and  of  the  vendor  to  sell  it  at  the  highest.  No  other  considera- 
tions enter.  But  in  a  transaction  of  purchase  and  sale  between  inter- 
related corporations,  where  the  control  of  one  by  the  other  is  active 
and  complete,  and  where  the  acting  officers  of  the  two  are  identical — 
in  other  words,  where,  as  in  this  instance,  the  Railroad  Company 
undertakes  to  deal  in  the  double  capacity  of  vendor  and  vendee  with 
respect  to  property  in  which  third  parties  have  interests,  and  where 
the  transaction  is  possible  only  by  obtaining  the  consent  of  the  rep- 
resentative of  those  equitably  interested,  who  is  one  of  its  own  officers, 
something  more  is  required  of  the  purchaser  than  to  obtain  the  prop- 
erty on  terms  most  advantageous  to  itself.  A  corporation  in  such 
a  relation  bears  a  duty  to  those  whose  security  it  is  taking,  to  pay 
for  it  all  that  it  is  worth,  and  it  makes  the  purchase  at  the  peril  of 
being  called  upon  to  prove  the  good  faith  of  the  transaction  and  the 
adequacy  of  the  consideration. 

In  the  plaintiff's  attack  upon  the  adequacy  of  corisidefations  paid 
for  properties  purchased  by  the  Railroad  Company,  fraud  and  bad 
faith  are  neither  charged  nor  found.  The  plaintiff  says  that  the 
Railroad  Company  was  careless  of  her  rights,  that  it  has  property 
m  which  she  is  interested  for  which  it  paid  too  little,  and  calls  upon 
it  to  show  that  the  amounts  paid  were  sufficient,  and  failing,  to  pay 
the  deficiency  to  the  trustee  of  the  mortgage  for  her  benefit.  She 
went  further,  however,  and  assumed  to  show  that  in  certain  instances 
the  ccmsiderations  were  inadequate. 

The  testimony  Of  adequacy  and  inadequacy  of  prices  paid  many 
years  ago  for  properties  then  open  to  limited  uses  and  since  sub- 
jected to  many  changes,  is  of  little  assistance  in  doing  exact  justice 
between  the  parties  in  this  case.  It  is  quite  impossible  at  this  late 
date  to  determine,  as  a  matter  of  fact,  precisely  what  the  several  prop- 
erties were  worth  when  purchased.  Without  discussing  the  evidence, 
which  we  have  seriously  and  laboriously  considered,  we  may  state 
that,  in  our  opinion,  the  testimony  for  the  Railroad  Company  prima 
facie  shows  adequacy,  and  that  the  testimony  for  the  plaintiff  does 
not  overcome  or  disturb  that  prima  facie  showing.  We  therefore 
hold  that  the  trial  court  committed  no  error  in  refusing  to  find  that 
the  properties  were  acquired  for  inadequate  consideration. 

For  the  reasons  given,  that  part  of  the  decree  of  the  District  Court, 
embraced  in  this  appeal,  is  in  all  respects  affirmed. 
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<235  Fed.  686) 

DOTLE,  Internal  Reyenne  CJoUector,  ▼.  MITCHELL  BROS.  CO. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    June  30,  1916.) 

Na2864. 

1.  Intebnal  Revenue  ^s»9— Excise  Tax  on  Cobpobation&— Income. 

A  corporation  engaged  in  manufacturing  lumber,  whose  property  con- 
sisted chiefly  of  timber  lands  and  a  sawmill,  purchased  long  prior  to  the 
enactment  of  Corporation  Tax  Law  (Act  Aug.  5,  1909,  a  6,  §  38,  36  Stat 
112  [Comp.  St  1913,  K  6300-6307])  timber  lands  which  at  the  time  the  law 
went  into  effect  had  greatly  increased  in  yalue.  Preparatoiy  to  making 
the  income  return  for  1909,  the  company  revalued  its  land  as  of  December 
31,  1908,  and  entered  it  on  the  books  at  its  real  value,  though  it  had 
previously  been  carried  at  the  original  valuation.  Held,  that  as  the  net 
income  or  income  received  must,  in  view  of  the  deductions  necessarily 
allowed,  be  treated  as  the  appreciation  or  gain  resulting  from  the  carrying 
on  of  business,  or  natural  Increase,  the  corporation  was  entitled  to  deduct 
from  the  value  of  timber  cut  from  such  land  the  actual  value  of  the  land, 
notwithstanding  its  previous  undervaluation ;  this  being  particularly  true 
in  view  of  the  rulings  of  the  Treasury  Department  as  to  income. 

[Ed.  Note. — For  other  cases,  see  Internal  Revenue^  Cent  Dig.  {{  13-28 ; 
Dec.  Dig.  «=>9.] 

2.  Internal  Revenue  ^s»9— Excise  Tax  on  Cobpobations— Valuation  of 

Pbopebtt. 

In  such  case,  neither  the  government  nor  the  corporation  is  bound  by 
the  valuation  fixed  in  the  corporation's  books,  for,  had  the  owner  been  an 
individual  and  kept  no  books,  such  deduction  must  have  been  made. 

[Ed.  Note. — For  other  cases,  see  Internal  Revenue^  Ont  Dig.  {{  13-28 ; 
Dec.  Dig.  <5=5>9.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Western 
District  of  Michigan;   Clarence  W.  Sessions,  Judge. 

Action  by  the  Mitchell  Bros.  Company  against  Emanuel  J.  Doyle 
as  Collector  of  Internal  Revenue  for  the  Fourth  District  of  Michigan. 
There  was  a  judgment  for  plaintiff  (225  Fed.  437),  and  defendant 
brings  error.    Affirmed. 

Myron  H.  Walker,  U.  S.  Atty.,  of  Grand  Rapids,  Mich.,  for  plain- 
tiff in  error. 

Mark  Norris  and  Oscar  E.  Waer,  both  of  Grand  Rapids,  Mich., 
for  defendant  in  error. 

Before  KNAPPEN  and  DENISON,  Circuit  Judges,  and  EVANS, 
District  Judge. 

DENISON,  Qrcuit  Judge.  Mitchell  Bros.  Company,  a  Michigan 
corporation,  acting  pursuant  to  the  Corporation  Tax  Law  of  1909  (36 
Stat.  112,  <:.  6,  §  38  [Comp.  St  1913,  §§  6300-6307]),  made  an 
income  return  and  paid  the  tax  due  thereunder.  Later  the  Commis- 
sioner of  Internal  Revenue,  after  an  investigation,  raised  the  figures 
of  income  return  and  assessed  an  additional  tax.  The  company  paid 
under  protest,  and  this  action  was  brought  in  the  court  below  to  re- 
cover the  amount  so  paid.  The  case  was  tried  without  a  jury,  and 
the  District  Judge  made  special  findings  of  fact  and  of  law,  and  ren- 
dered judgment  for  plaintiff.    The  collector  alleges  error. 
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Several  items  are  involved,  but  all  depend  upon  the  same  principles, 
and  we  state  one  only — ^and,  for  simplicity,  in  figures  of  acreage,  in- 
stead of  per  thousand  feet  of  lumber.  The  plaintiff  corporation  was 
organized  in  1903.  Its  capital  stock  was  represented  mainly  by  timber 
lands  entered  on  the  books  at  their  purchase  price.  This  standing 
timber— or  stumpage — then  had  a  market  value  of  $20  per  acre,  and 
it  was  taken  in  as  capital  at  this  figure.  Owing  to  the  market  increase 
in  stumpage  prices,  and  to  new  methods  of  using  much  stumpage 
formerly  wasted,  the  market  price  of  such  standing  timber  had  be- 
come, on  December  31,  1908,  $40  per  acre.  No  entry  was  ever  made 
on  the  books  representing  this  increase  in  value,  but  each  year  the  com- 
pany entered  on  its  books,  as  a  profit,  the  difference  between  the  orig- 
inal cost,  $20,  and  the  sums  received  for  the  manufactured  product  cut 
from  an  acre,  less  the  cost  of  manufacture,  and  the  profits  so  seeming  to 
accrue  were  either  paid  out  in  dividends  or  carried  into  the  surplus 
account  After  the  passage  of  this  tax  law,  in  August,  1909,  and  pre- 
paratory to  making  the  income  return  for  1909,  the  company  revalued 
this  stumpage,  as  of  December  31,  1908,  and  fixed  that  value  at  (about) 
$40  per  acre.  The  good  faith  and  accuracy  of  this  valuation  are  not 
questioned.  It  was  made  upon  the  basis  of  price  per  thousand,  but 
the  figures  so  reached  were  never  entered  in  the  corporate  books  of 
the  company  and  never  affected  the  showing  of  profits  made  thereon. 
In  making  its  return  for  1909,  and  in  stating  net  income,  the  company 
deducted,  from  the  proceeds  of  lumber  sold,  this  sum  of  $40;  but 
the  Commissioner  restored  $20  of  that  amount,  and  held  that  the  only 
deduction  authorized  by  the  law  was  the  $20  which  had  been  originally 
entered  and  which  had  been  carried  on  the  account  books  as  the  cost 
of  the  stumpage.  The  decisive  question  here  is  whether  the  $20  dif- 
ference— the  additional  value  of  the  timber  which  had  accrued  before 
1909,  but  had  not  been  entered  on  the  books — was  taxable  income  for 
1909.  The  amount  of  the  tax  so  in  dispute  for  the  four  years,  1909- 
1912,  is  $2,732,  with  interest  at  5  per  cent,  from  December  22,  1913, 
the  date  when  payment  under  protest  was  made. 

[  1  ]  The  collector  insists  that  the  net  income  taxable  under  this  law 
is  a  different  thing  from  profits,  and  complains  that  the  District  Judge 
overlooked  the  distinction.  The  statute  refers  to  "net  income,"  but  it 
expressly  provides  for  deducting  certain  items  from  the  gross  income, 
and  whether  the  residuum  does  or  does  not  substantially  differ  from 
what  are  commonly  called  profits  is  an  academic  question  in  this  case. 
It  makes  no  difference  what  name  is  given  to  the  net  sum  which  thus 
becomes  taxable.  The  collector  also  urges  that  the  "income  received," 
named  in  the  statute,  must  be  defined  with  specific  reference  to  the 
word  "received." 

It  is  clear  that,  by  the  term  "income,"  Congress  did  not  intend  to 
include  the  proceeds  of  capital  assets  sold  or  converted  during  the 
year;  nor  can  it  be  material  whether  such  proceeds  are  reinvested  in 
other  property  or  remain  in  the  treasury  of  the  company  or  are  dis- 
tributed to  the  stockholders ;  nor  whether,  in  case  of  such  distribution, 
they  are  called  dividends  or  capital.  The  controlling  question  must  be 
whether  assets  so  converted  were  in  fact,  at  the  beginning  of  the  tax 
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period,  properly  to  be  classed  as  capital  assets.  If  they  were  of  that 
character,  they  cannot  be  "income"  received  during  the  later  period; 
they  represent  merely  ca^^tal  in  a  changed  form.^  If  an  illustration 
were  needed  to  show  that  money  received  from  selling  capital  assets 
cannot  be  "income;"  it  would  be  found  in  the  statutory  treatment  of 
insurance  money.  A  loss  suffered  during  the  year  may  be  deducted 
.from  income,  but  not  so  if  the  loss  was  compensated  by  insurance. 
Fire  insurance  money  is  clearly  a, substitute  for  the  assets  burned; 
but  we  find  that  in  case  of  a  fire  loss  uninsured  the  loss  may  be  de- 
ducted from  income,  while  if  it  is  insured,  and  if  the  insurance  money 
is  "income,"  the  loss  may  not  be  deducted,  and  the  insurance  money 
must  be  added — an  absurdity  which  can  be  avoided  only  by  saying 
that  such  insurance  money  is  not  income  at  all.  The  proceeds  of  the 
sale  of  a  building  or  other  permanent  assets  are  as  clearly  a  substitute 
therefor  as  is  the  insurance  money  paid  to  indemnify  for  a  building 
burned. 

Indeed,  no  one  disputes  the  proposition,  in  its  broadest  aspect,  that 
the  selling  price  of  capital  assets  is  not  "income";  the  assessment 
made  by  the  Commissioner  of  Internal  Revenue,  and  here  involved, 
goes  upon  the  theory  that  it  is  right  to  deduct  the  proceeds  of  such 
assets  from  the  receipts  of  the  year  before  ascertaining  net  income; 
but  the  only  controversy  is  as  to  the  proper  definition  of  those  capital 
assets  which  are  to  be  thus  excluded. 

It  is  equally  clear — to  us — ^that  "income"  is  not  limited  to  cash 
receipts.  Of  course,  the  word  is  capable  of  this  restricted  meaning, 
and  any  number  of  interesting  problems  can  be  evolved  through  nice 
refinements  in  the  precise  meaning  of  "income,"  "received,"  "deprecia- 
tion," "actually  paid,"  and  other  statutory  words;  but  this  law  was 
passed  to  make  a  workable  system  of  raising  revenue,  and  not  to 
provide  exercise  in  dialectics.  The  theory  which  should  undertake 
to  consider  only  the  cash  received  during  the  year  for  property  sold, 
and  then  to  ascertain  the  cost  of  each  item  so  sold,  no  matter  whether 
produced  during  the  year  or  long  before,  would,  in  the  ordinary, 
typical  manufacturing  or  merchandising  business,  be  impossible  of 
intelligent  application.  "Income  received"  need  not  be  in  cash.  If,  in 
the  regular  course  of  business,  the  property  has  been  sold  and  is  rep- 
resented by  a  bill  or  account  receivable,  it  is  no  undue  stretch  of  lan- 
guage to  say  that  these  proceeds  are  income  received.  It  is  only  a 
step  further  in  the  same  line  to  say  that  property,  regularly  on  hand 
for  sale  at  the  end  of  the  year  and  which  has  an  ascertainable  market 
value,  realizable  at  the  owner's  option,  has  been  "received"  by  the  busi- 

1  Treasury  Decision  No.  1606,  March  29,  1910,  {  76:  "Removal  of  ttmber 
from  timber  lands,  while  depleting  the  lands  to  the  extent  of  such  removal,  is 
regarded  as  a  change  in  the  form  of  assets,  and  not  a  depreciation,  within  the 
meaning  of  the  act" 

Treasury  Decision  No.  1675,  February  14,  1911,  {  75:  **The  mere  removal 
of  timber  by  cutting  from  timber  lands,  unless  the  timber  is  otherwise  disposed 
of  through  sales  or  plant  operations,  is  considered  simply  a  change  in  form 
of  assets.  If  said  timber  is  disposed  of  through  sales  or  otherwise,  it  is  to  be 
accounted  for  in  accordance  with  regulations  governing  diq;>osition  of  capital 
and  other  assets." 
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ness  and  should  enter  into  a  computation  of  income.  Otherwise,  a 
business  which  had  been  very  profitable,  but  in  which  the  bulk  of  the 
annual  output  was  being  held  at  the  close  of  the  year  for  a  further 
market  rise,  would  have  no  income  at  all.  Indeed,  in  the  present  case, 
that  part  of  the  computation  upon  which  the  taxpayer  and  the  Com- 
missioner and  the  collector's  counsel  all  unite,  for  ascertaining  income, 
includes,  as  a  part  of  the  income  for  1909,  more  than  $300,000  for 
Itunber  in  the  yard  unsold  at  the  end  of  the  year,  and  the  elimination 
of  this  item  would  wipe  out  all  net  income  several  times  over. 

Doubtless  there  may  be  difficulties  in  making  the  proper  appraisal 
of  property  on  hand.  Perhaps  it  should  be  listed  at  market  price  less 
cost  of  sale,  or  perhaps  at  cost  of  production,  because  the  element  of 
gain  or  loss  reached  by  comparison  with  market  selling  price  may  be 
too  contingent  to  justify  a  permanent  taking  over  into  the  accounts ; 
but  these  are  practical  questions,  and  they  can  be  met  in  a  practical 
way.  Those  business  enterprises  which  the  law  affects  have  well- 
known  methods  and  customs  for  meeting  these  problems,  and  have  no 
difficulty  in  finding  the  gains  or  profits  or  income— or  whatever  they 
may  be  called — ^which  have  been  received,  and  stating  them  surely 
enough  and  definitely  enough  to  form  an  acceptable  basis  for  the 
declaration  and  payment  of  dividends  in  a  corporation,  or  for  affecting 
and  fixing  the  selling  price  of  corporate  stock  or  of  any  and  every  go- 
ing business  enterprise;  and  the  use  of  the  same  methods,  in  good 
faith,  will  easily  determine  the  taxable  "net  income"  of  such  an  enter- 
prise as  this. 

If  property  on  hand  at  the  end  of  the  year,  figured  at  its  true  in- 
ventory or  market  value,  must  be  put  upon  one  side  of  the  income 
accoimt,  there  can  be  no  escape  from  putting  the  corresponding  true 
value  at  the  beginning  of  the  year  upon  the  other  side  of  the  account ; 
and  this  must  include  the  raw  materials  which  were  on  hand  at  the 
beginning.  The  law  contemplates  distinct  periods.  Everything  before 
1909  must  be  in  one  period ;  everything  later  in  another ;  and  then, 
for  taxing  purposes,  each  calendar  year  after  that  date  forms  a  dis- 
tinct subperiod ;  the  law  plainly  contemplates  that  all  income  shall  be 
definitely  located  somewhere.  The  law  applied  to  and  took  effect  upon 
business  conducted  after  January  1,  1909;  business  is  conducted  with 
property ;  and  so  the  law  took  effect  upon  the  body  of  property  exist- 
ing at  that  date  and  upon  the  business  thereafter  conducted  by  and 
with  the  aid  of  that  body  of  property.  In  the  later  successive  years, 
and  as  to  some  classes  of  property,  it  may  serve  every  purpose  to 
delay  the  computation  or  entry  of  income  or  gains  seemingly  existing 
in  one  year  until  cash  realization  in  the  next,  and  to  do  this  by  carry- 
ing an  arbitrary,  but  constant,  inventory  value;  this  will  make  no 
difference  to  taxpayer  or  to  the  government  in  the  end;  but  not  so 
with  reference  to  the  two  main  periods  before  and  after  the  law  took 
effect.  In  the  sense  in  which  we  have  seen  "income"  is  and  must  be 
used  at  the  end  of  each  taxing  year,  it  must  be  used  at  the  end  of  the 
period  preceding  1909.  Whatever  would  be  income  for  1909,  if  it 
accrued  after  January  1st,  had  become  income  on  that  day  if  it  had 
accrued  in  the  earlier  period. 
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The  practical  necessity  of  including  a  comparison  between  begin- 
ning and  ending  period  priced  inventories,  as  an  element  in  computing- 
net  income  is  further  illustrated  by  the  provision  as  to  "depreciation." 
This  may  be  deducted;  a  drop  in  market  prices  provides  the  com- 
monest instance  of  loss  by  depreciation ;  but  unless  there  is  a  beginning 
appraisal,  there  is  nothing  from  which  to  compute  the  loss.  So,  too, 
if  a  loss  by  depreciation  is  to  be  deducted,  a  gain  by  appreciation  must 
be  added ;  otherwise,  the  taxpayer  would  get  permanent  credit  for  a 
loss  which  might  be  temporary.  A  fall  in  market  price  in  December,, 
followed  by  an  equivalent  rise  in  January,  ought  not  to  diminish  the 
taxable  income  for  the  two  years ;  but  it  would  do  so  if  property  on 
hand  is  to  be  considered  at  all,  and  if  the  loss  the  first  year  is  deducted,^ 
and  the  later  gain  not  added. 

The  true  character  of  that  particular  accumulation  on  January  1,. 
1909,  now  involved,  may  be  illustrated  with  reference  to  this  corpora- 
tion. To  meet  this  $20  per  acre  increase  in  market  value,  the  com- 
pany could  lawfully  have  paid  out  a  cash  dividend  or  a  stock  dividend, 
or  it  could  have  sold  its  property  for  the  original  value  plus  the  ap- 
preciation and  have  distributed  the  entire  proceeds.  If  this  had  been 
done  on  December  31,  1908,  there  would  be  no  income  in  1909.  If 
the  consunimation  were  postponed  for  two  days,  upon  no  tenable 
theory  could  it  be  thought  that  the  $20  appreciation  would  become  part 
of  the  income  produced  by  carrying  on  the  business  during  1909.  We 
are  satisfied  that  the  necessary  and  practical  working  of  the  law  re- 
quires, and  that  its  words  fairly  permit,  income  for  one  year  to  be 
computed  by  the  aid  of  a  comparison  between  the  market  value  of  the 
body  of  property  on  hand  at  the  beginning  and  at  the  end  of  the  year ; 
and  it  follows  that  such  a  market  value  of  property  existing  at  the 
commencement  of  the  period  must  be  deducted  from  the  selling  price 
afterwards  received.  We  are  speaking  only  of  those  business  assets 
the  manufacture  and  sale  or  the  purchase  and  sale  of  which  constitute 
the  regular  business  which  is  being  measured  for  taxation  purposes — 
assets  which  were  acquired  and  held  for  sale  and  are  intended  to  be 
sold  as  soon  as  put  in  the  selected  selling  form.  Appreciation  in  assets 
intended  for  more  permanent  holding  may  or  may  not  be  governed  by 
the  same  considerations. 

Counsel  for  the  collector  takes  something  from  the  fact  that  income 
is  not  here  taxed  as  such,  but  is  used  only  as  a  convenient  measure  of 
determining  the  amount  of  business  done,  upon  the  doing  of  which 
business  the  excise  tax  is  imposed.  This  is  not  controlling;  it  leads 
as  well  to  the  other  conclusion.  In  such  a  business  enterprise  as  this, 
the  manufacturing  of  the  raw  material  and  putting  it  into  ultimate 
salable  form  is  much  the  greater  fraction  of  the  business  done  and 
receiving  the  protection  of  the  laws;  the  final  converting  of  the 
product  into  cash  is  much  less;  and  "income"  cannot  be  made  the 
measure  of  this  greater  fraction,  unless  by  the  aid  of  comparing  the 
body  of  property  on  hand  at  the  beginning  and  at  the  end  of  the 
period.  If  the  receipt  of  money  for  sales  was  the  measure  of  income,, 
and  so  of  volume  of  business,  the  taxpayer  could  evade  taxation  by 
ceasing  sales  and  accumulating  stock  as  the  law  was  repealed  and  the 
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end  of  the  taxing  period  approached,  or  by  abnormally  ceasing  manu- 
facture and  reducing  stock  in  anticipation  of  the  taking  effect  of  the 
law. 

There  are  three  possible  methods  of  treating  such  a  business  as  this : 
(1)  We  may  say  that  there  is  no  income  whatever,  since  the  sale  of 
capital  assets  determines  their  value  in  the  raw  material  form  and  so 
nothing  has  been  received  except  their  fair  price;  (2)  we  may  say 
that  the  entire  selling  price  of  the  assets  is  income  when  the  money  is 
received;  or  (3)  we  may  say  that  the  appreciation  therein  and  gain 
thereupon  during  the  period  and  found  at  its  end  in  realizable  form 
is  income.  The  first  or  second  definitions  conform  rather  better  to 
the  ordinary  meaning  of  the  word,  but  they  cannot  be  accepted.  The 
first  was  held,  in  Stratton's  Independence  v.  Howbert,  231  U.  S.  399^ 
34  Sup.  Ct.  136,  58  L.  Ed.  285,  to  be  erroneous  and  to  involve  a  mis- 
application of  Gray  v.  Dariington,  82  U.  S.  (IS  Wall.)  63,  21  L.  Ed. 
45.  The  second  is  in  conflict  with  the  unbroken  practice  of  the  Treas- 
ury Department  in  administering  this  law,^  and  in  conflict  with  the 
assessment  made  by  the  Commissioner  in  this  case;  and  we  have 
pointed  out  some  of  the  reasons  why  it  cannot  have  been  intended  by 
Congress  to  be  applicable  to  this  kind  of  a  business.  The  third  is 
workable  and  practicable,  and,  as  we  think,  the  only  fair  interpretation. 

Counsel  for  the  collector  rely  upon  a  number  of  cases,  mostly  Eng- 
lish,* to  support  the  proposition  that  where  the  business  which  is  being 
carried  on  contemplates  and  necessarily  involves  a  wasting  of  the 
capital  assets,  the  proceeds  of  that  wasting  are  entirely  income.  Of 
those  cases,  it  is  to  be  noticed  that  they  are  mostly  mining  cases,  and 
that  mineral  out  of  sight,  in  the  ground,  forms  a  peculiar  class  of 

« Treasury  Decision  No.  1571,  December  3, 1909,  S5:  "•  •  •  It  Is  immate- 
rial whether  any  item  of  gross  Income  is  evidenced  by  cash  receipts  during 
the  year  or  in  such  other  manner  as  to  entitle  it  to  proper  entry  on  the  books 
of  the  corporation  from  January  1  to  December  31  for  the  year  in  which  return 
is  made.  ♦  ♦  ♦  If  the  capital  assets  were  acquired  prior  to  January  1, 
1909,  the  amount  of  increment  or  depreciation  representing  the  difference  be- 
tween the  selling  and  buying  price  is  to  be  adjusted  so  as  to  fairly  determine 
the  proportion  of  the  loss  or  gain  arising  subsequent  to  January  1,  1909,  and 
which  proportion  of  the  loss  or  gain  arising  subsequent  to  January  shall  be 
deducted  from  or  added  to  the  gross  income  for  the  year  in  which  the  sale  waa 
made." 

Treasury  Decision  No.  1588,  January  24,  1910,  §  2 :  "In  making  up  the  gross 
income  to  be  reported  in  item  3,  the  cost  of  the  goods  manufactured  shall  be 
ascertained  by  the  addition  of  a  charge  to  the  account  of  the  cost  of  the  goods 
as  manufactured  during  the  year  of  the  sum  of  the  inyentory  at  the  begin- 
ning of  the  year,  and  a  credit  to  the  account  of  the  sum  of  the  inventory  at 
the  end  of  the  year." 

Treasury  Decision  No.  1742,  December  5,  1911,  i  62:  "In  the  case  of  lands 
bought  prior  to  January  1,  1909,  and  sold  during  any  subsequent  year,  the 
profits  arising  from  such  sale,  if  no  accounting  of  increased  yalue  of  land  was 
made  in  return  for  preTious  years,  should  be  prorated  in  accordance  with  the 
nimil)er  of  years  the  land  was  held  by  the  corporation  and  the  number  of  years 
the  law  was  in  effect" 

«  Stevens  v.  Hudsons  Bay  Co.,  101  L.  T.  96;  Lee  v.  Asphalt  C5o.,  41  Oh.  Div. 
1 ;  Coltness  Ck).  v.  Black,  6  App.  Gas.  315 ;  Kauri  Timber  Ck).  v.  Commissioner, 
1913  Ato.  Caa  7TL 
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capital  assets.  It  has  no  market  value  because  it  cannot  be  measured, 
and  neither  quantity  nor  quality  can  be  definitely  known;  it  is  pre- 
dominantly speculative,  and  the  difficulty  of  determining  what  is  cap- 
ital and  what  is  income  is  very  great;  while  this  standing  timber  had 
at  all  times  an  easily  ascertainable  market  price.  In  so  far  as  these 
cases  hold  that  the  entire  capital  so  realized  is  necessarily  income,  they 
are  in  conflict  with  Stratton's  Independence  v.  Howbert,  supra,  since 
the  latter  case  expressly  recognizes  that  a  suitable  allowance  for  de- 
preciation or  consumption  of  ore  in  the  ground  should  be  made  and  the 
Treasury  Decisions  1606,  1675,  1742,  1754,  1755,  and  1833  have  pro- 
vided practicable  systems  for  computing  such  allowance.  It  is  to  be 
further  noticed  regarding  these  cases  that  they  depend  upon  the 
exact  words  of  the  particular  statutes,  differing  materially  from  the 
statute  here  involved,  and  that  to  these  statutes  the  considerations 
above  stated  and  which  we  have  thought  controlling  may  not  and 
probably  do  not  apply.* 

[2]  There  is  nothing  magical  in  bookkeeping;  it  does  not  create 
facts;  it  only  records  them.  A  citizen  cannot  be  rightly  taxable  in 
one  way  if  he  keeps  books  and  in  another  way  if  he  keeps  none ;  nor 
in  one  way  if  his  books  are  accurate  and  kept  up  to  date,  and  in  an- 
other way  if  they  are  imperfect  and  neglected.  Book  entries  may  be 
of  value  as  an  admission  when  a  tax  is  to  be  assessed  and  when  there 
is  a  dispute  as  to  the  fact,  but  they  cannot  work  an  estoppel  as  to  an 
undisputed  fact.*^  The  insistence  of  the  Commissioner  that  this  $20 
per  acre  appreciation  is  income  for  the  year  in  which  the  timber  hap- 
pens to  be  cut  rests  at  last  upon  the  theory  that  the  taxpayer  is  estopped 
to  claim  that  it  was  income  f  ©r  an  earlier  period  because  he  had  not 
so  entered  it  on  his  books;  and  this  theory  we  cannot  accept.  Its 
formal  transfer  into  surplus  or  undivided  profits  account  would  have 
done  nobody  any  good  or  any  harm.  Until  this  law  was  passed,  it 
was  a  matter  of  indifference  to  the  corporation  and  to  the  stockholders 
whether  profits  were  entered  up  at  one  time  or  another,  and  any 
attempt  after  August,  1909,  to  make  a  book  entry  of  these  gains,  nunc 
pro  tunc,  as  of  December,  1908,  would  only  have  invited  adverse 
comment. 

On  this  subject,  there  cannot  be  one  rule  for  a  corporation  and 
another  for  an  individual.  If  this  property  had  continued  to  be 
owned  by  the  partnership  which  preceded  the  corporation,  there  niight 
have  been  no  capital  account  representing  the  land  and  timber.  The 
existence  or  not  of  such  an  account  would  have  been  incidental  to 
the  bookkeeping  system  adopted.  It  is  only  the  existence  of  the  cap- 
ital stock  of  the  corporation  which  compels  the  maintenance  of  an 
account  showing  the  corresponding  assets.     So,  we  find  ourselves 

*  E.  g.,  In  Kauri  Go.  t.  Commissioner,  the  statute  said:  **No  deduction 
shall  be  made  in  respect  of  •  *  *  expenditure  of  capital,  loss  of  capital, 
capital  withdrawn." 

6  See  comments  by  Lacombe,  O.  J.,  in  United  States  v.  Nippissing  CJo.  (D.  0.) 
202  Fed.  803,  804,  and  by  Dickinson,  D.  J.,  in  Baldwin  v.  McCoach  (D,  C.)  215 
Fed.  967,  970. 
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unable  to  gfive  any  controlling  force  to  the  fortuitous  circumstance 
that  in  this  case  the  capital  account  was  carried  under  the  name  of 
"Land  and  Timber,"  and  that  the  accretions  had  not  been  entered. 

We  find  no  authority  precisely  in  point.  In  Gray  v.  Darlington, 
supra,  and  in  numerous  cases  which  have  followed  that  decision, 
including  Gauley  Co.  v.  Hays  (C.  C.  A.  4)  230  Fed.  110,  144  C.  C. 
A.  408,  the  precise  point  involved  was  whether  the  entire  profit  made 
by  a  stockholder  or  bondholder  in  a  corporation,  upon  a  sale  of  his 
stock  or  bonds,  as  compared  with  the  original  purchase  price,  was 
income  apportionable  solely  to  the  year  of  sale.  It  was  held  that  this 
profit  was  not  such  income.  These  cases  are  not  necessarily,  if  at 
all,  inconsistent  with  some  reasonable  apportionment  to  the  taxing 
period  of  that  part  of  the  profit  which  accrued  during  that  period; 
and  certainly,  since  the  question  now  involved  is  not  the  income  of 
the  stockholder  or  bondholder  on  his  investment,  but  the  income  of 
the  corporation  which  issues  the  stock  or  bonds,  these  cases  do  not 
conflict  at  all  with  our  conclusion  that  the  body  of  property  of  such 
a  corporation,  at  the  beginning  and  at  the  end  of  the  period,  should 
be  compared  as  one  of  the  steps  to  ascertain  that  net  income  which  is 
merely  a  measure  of  volume  of  business.  The  same  thing  is  true  of 
those  decisions  *  which,  as  between  life  tenant  and  remainderman, 
classify  a  dividend  when  it  is  received  by  the  stockholder  as  a  part 
of  his  income  rather  than  as  part  of  the  principal  fund,  even  though  it 
may  include  a  capital  distribution.  In  Baldwin  v.  McCoach  (C.  C. 
A.  3)  221  Fed.  59,  136  C.  C.  A.  660,  we  find  a  state  of  facts  similar 
to  that  here  involved  in  one  respect.  Capital  assets  which  existed  Jan- 
uary 1,  1909,  had  never  been  entered  on  the  books  at  all.  They  were 
appraised  and  so  entered  during  the  year  1909.  It  was  held  that  they 
did  not  thereby  become  part  of  the  income  for  that  year.  The  reason- 
ing of  the  District  Judge,  affirmed  by  the  Circuit  Court  of  Appeals,  is 
to  the  eflFect  that  the  matter  of  entering  or  not  upon  the  corporate  books 
is  of  no  importance  as  against  the  truth.  Whether  an  actual  change 
in  value  of  these  assets,  occurring  during  the  year  1909,  might  right- 
fully have  been  taken  into  account,  either  as  increase  or  decrease,  was 
not  involved. 

The  judgment  of  the  court  below  is  affirmed,  but  without  costs. 

•  E.  g.,  Oliver's  Appeal,  136  Pd.  43,  20  Atl.  527,  9  L.  B.  A.  421,  20  Am.  St 
Bep.  894 ;  Clark  and  MarshaU,  p.  1621. 

149  CO JL--8 
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(235I^d.694) 

KLINE  V.  ARIZONA  MUT.  SAVINGS  &  LOAN  ASS'N  et  aL 

(Circuit  CJourt  of  Appeals,  Ninth  Circuit    August  7,  1916.) 

No.  2692. 

Building  and  Loan  Associations  «=»42(4) — Insolvency  and  Receivebs — 
Preference  in  Distribution  of  Assets. 

Complainant,  a  stockholder  in  a  mutual  loan  association,  with  knowl- 
edge that  it  wais  insolvent  and  had  transferred  all  of  its  assets  to  a  trust 
company  organized  for  the  purpose,  refused  to  exchange  his  stock  for 
that  of  the  trust  company,  but  sold  it  to  the  latter  for  its  book  value, 
taking  the  note  of  the  company,  secured  by  a  pledge  of  mortgage  notes 
acquired  from  the  loan  association.  Shortly  afterward,  at  suit  of  other 
stockholders  of  the  association,  the  transfer  of  its  assets  was  adjudged 
fraudulent  and  void,  and  they  were  ordered  returned  for  the  benefit  of 
the  creditors  and  stockholders  of  the  association,  and  a  receiver  was  ap- 
pointed for  both  corporations  to  carry  out  the  decree  and  wind  up  their 
business  as  insolvents.  Held,  that  complainant  was  not  entitled  in  equi- 
ty to  retain  the  assets  pledged  to  secure  payment  for  his  stock,  but  must 
come  in  and  share  ratably  with  other  stockholders. 

[Ed.  Note. — For  other  cases,  see  Building  and  Loan  Associations,  Cent. 
Dig.  §§  63,  66,  86;   Dec.  Dig.  «=»42(4).] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Arizona;  Wm.  H.  Sawtelle,  Judge. 

Suit  in  equity  by  Arthur  A.  Kline  against  the  Arizona  Mutual  Sav- 
ings &  Loan  Association,  the  Arizona  Trust  Company,  and  Sims  Ely, 
receiver  of  such  corporations.  Decree  for  defendants,  and  complain- 
ant appeals.    Affirmed. 

The  bill  in  this  case,  after  alleging  the  jurisdictional  facts  and  the  organi- 
zation under  the  laws  of  the  state  of  Arizona  of  the  defendant  corporations, 
alleges,  among  other  things,  that  on  the  2d  day  of  March,  1912,  the  Arizona 
Trust  Company,  hereinafter  called  the  Trust  Company,  executed  to  the  com- 
plainant its  promissory  note  for  $5,532,  with  certain  specified  interest,  to  se- 
cure which  it  at  the  same  time  indorsed  in  blank  and  delivered  to  the  Valley 
Bank  of  Phoenix,  Ariz.,  "in  pledge  for  the  use  of  said  complainant,"  certain 
specified  notes  secured  by  mortgage  on  real  estate  in  Arizona,  each  of  which 
notes  and  mortgages  were  so  delivered  as  collateral  security  for  the  pay- 
ment of  the  $5,532  note  above  mentioned,  all  of  which,  with  the  exception  of 
$200  of  the  interest,  remains  due  and  unpaid  from  the  Trust  Company  to  the 
complainant. 

The  bill  further  alleges  that,  the  note  executed  by  the  Trust  Company  to 
the  complainant  not  having  been  paid  when  due,  the  Valley  Bank  tiien  de- 
Uvered  to  the  complainant  all  of  the  collateral  notes  and  mortgages  securing 
that  note,  all  of  which  the  complainant  still  holds  and  owns;  that  the  Trust 
Company  subsequently,  after  demand  made,  refused  to  pay  its  said  note  to 
the  complainant,  and  that  thereafter,  at  the  suit  of  one  Charles  W^  Clark 
against  the  Trust  Company  and  the  Arizona  Mutual  Savings  &  Loan  Asso- 
dation,  hereinafter  referred  to  aa  the  Loan  Association,  and  which  suit  is 
still  pending  in  the  court  below,  the  defendant  hereto,  Sims  Ely,  was  by  the 
said  court  duly  appointed  receiver  of  the  assets  of  the  Loan  Association  and 
of  the  Trust  Company,  who  duly  qualified  as  such  receiver,  and  In  that 
capacity  claims  the  right  of  possession  and  control  of  the  collateral  security 
so  held  by  the  complainant  as  aforesaid,  which  collaterals  the  complainant, 
prior  to  the  institution  of  the  present  suit,  offered  to  deliver  to  the  de- 
fendant receiver  upon  the  payment  of  the  note  executed  to  the  complainant  by 
the  Trust  Company. 

After  alleging  that  the  present  suit  is  brought  by  permission  of  the  court 
below,  the  bill  prays,  among  other  things,  a  decree  directing  the  payment  by 
the  Trust  Company  and  its  receiver  of  the  $5,532  note,  with  interest,  and 
decreeing  that  the  lien  claimed  by  the  complainant  on  the  collateral  security 

^=9For  other  cases  see  same  topic  ft  KET-NUMBBR  in  all  Key-Numbered  Digests  ft  Indexea 
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above  mentioned  is  a  valid  lien,  and  tbat  unless  the  complainant's  note,  with 
interest,  is  paid  by  the  receiver  within  a  time  to  be  fixed  by  the  conrt,  all  of 
the  said  collateral  security  be  ordered  sold  for  that  purpose,  and  for  gener- 
al reUef. 

The  answer  of  the  receiver  of  the  two  corporations  denies  that  the  com- 
plainant is  the  owner  or  entitled  to  the  i>ossession  of  the  alleged  collaterals, 
and  in  connection  with  that  denial  alleges  that  on  the  27th  day  of  February, 

1913,  by  a  decree  entered  in  the  Clark  suit,  **it  was  found  and  determined 
that  at  the  time  of  the  attempted  transfer  by  the  Arizona  Mutual  Savings  & 
Loan  Association  to  tiie  Arizona  Trust  Ck)mpany  of  the  assets  of  said  the 
Arizona  Mutual  Savings  &  Loan  Association,  including  the  assets  involved 
in  this  section  [action],  the  Arizona  Trust  Company,  defendant  herein,  had 
no  right,  power,  or  authority  to  receive  from  said  the  Arizona  Mutual  Sav- 
ings &  Loan  Association  any  of  said  assets,  and  that  said  attempted  transfer 
was,  for  the  reasons  set  forth  in  said  decree,  void  and  of  no  effect*';  that 
by  a  subsequent  modification  of  that  decree,  made  on  the  12th  day  of  March, 

1914,  "it  was  further  ordered,  adjudged,  and  decreed  that  said  attempted 
transfer  of  said  assets  was  and  is  void,  and  in  accordance  with  the  terms  of 
both  of  said  decrees  the  receiver  was  directed  to  receive  and  report  to  the 
master  in  chancery  of  tliis  court  all  claims  against  either  said  the  Arizona 
Mutual  Savings  &  Loan  Association  or  the  Arizona  Trust  Company,  whether 
said  claims  should  arise  through  claim  as  creditor  [or]  should  arise  through 
claim  as  stockholder  or  [of]  either  of  said  companies;  that  pursuant  to 
said  decree  of  March  12,  1914,  Edwin  F.  Jones,  master  in  chancery,  has 
notified  all  creditors,  stockholders,  and  claimants  to  present  their  claims  to 
him  for  allowance  or  disallowance.  And  def^ndant  further  represents  and 
shows  that  the  complainant,  Arthur  A.  Kline,  is  a  claimant  either  as  a 
creditor  or  stockholder  of  the  Arizona  Mutual  Savings  &  Loan  Association  or 
of  the  Arizona  Trust  Company,  and  as  such  creditor  or  stockholder  should 
be  compelled  to  present  his  claims  for  allowance  or  disallowance  to  said 
master  in  chancery  before  being  permitted  to  litigate  his  claims  to  the  assets 
involved  in  this  proceeding." 

The  answer  of  the  receiver  further  alleges  that  the  assets  which  are  the 
subject  of  the  present  suit  are,  '*under  the  terms  of  each  of  said  decrees 
hereinabove  mentioned,  assets  properly  belonging  to  the  Arizona  Mutual 
Savings  &  Loan  Association,  for  the  reason,  as  hereinabove  set  forth,  that 
the  officers  and  directors  of  said  Loan  Association  were  without  power,  right, 
or  authority  to  transfer  said  assets  to  the  Arizona  Trust  Company,  and 
said  the  Arizona  Trust  Company,  at  t^e  time  when  it  transferred  and  set 
over,  or  attempted  to  transfer  and  set  over,  said  assets  to  the  said  Arthur  A. 
Kline  as  a  stockholder  or  creditor  of  the  Arizona  Trust  Company,  was  with- 
out right,  power,  or  authority  so  to  do.  Defendant  further  represents  and 
shows  that  at  the  time  of  the  attempted  transfer  by  the  Arizona  Mutual  Sav- 
ings &  Loan  Association  to  said  the  Arizona  Trust  Company,  and  by  said  the 
Arizona  Trust  Company  to  the  said  Arthur  A.  Kline,  of  the  assets,  being 
the  subject  of  this  litigation,  the  said  Arthur  A.  Kline  was  a  stockholder  in 
the  Arizona  Mutual  Savings  &  Loan  Association,  which  Loan  Association  was 
by  the  terms  of  both  decrees  hereinabove  mentioned  at  the  time  of  said  at- 
tempted transfers  adjudged  and  declared  to  be  an  insolvent  association,  and 
that  the  said  Arthur  A.  Kline  and  all  persons  holding  under  or  through  him, 
or  claiming  any  right,  title,  or  interest  in  said  assets,  is  subrogated  to  the 
rights  which  the  said  Arthur  A.  Kline  at  the  time  of  said  transfer  held, 
owned,  or  enjoyed  as  a  stockholder  in  said  insolvent  Loan  Association. 
Wherefore  defendant  alleges  that  complainant,  Arthur  A.  Kline,  is  not  the 
owner  of  any  of  said  securities  or  assets,  being  the  subject  of  this  litigation, 
except  in  so  far  as  it  may  be  determined  by  the  master  in  chancery  herein- 
above mentioned  he  shall  be  the  owner  to  the  extent  of  his  proportionate 
interest  as  a  stockholder  in  the  assets  which  may  be  marshaled  and  collected 
by  the  master  and  receiver  of  said  insolvent  Arizona  Mutual  Savings  & 
Loan  Association,  and  distributed  to  the  stockholders  therein." 

After  trial,  the  court  below,  upon  the  evidence  introduced  by  the  respective 
parties,  entered  a  decree  adjudging  in  effect  that  the  complainant  take  noth- 
ing by  the  suit,  and  that  '*he  Is  not  the  owner  of,  nor  entitled  to  possession  of, 
any  of  the  securities  or  assets,  being  the  subject  of  this  litigation,  except  in 
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SO  far  as  It  may  be  determined  by  the  master  in  chancery  appointed  In  equity 
cause  No.  53  (the  Clark  suit)  that  the  said  Arthur  A.  Kline  shall  be  the 
owner  of  stock  either  In  the  Arizona  Trust  Ck>n4>any  or  the  Arizona  Mutual 
Savings  &  Loan  Association,  to  which  extent  complainant  shall  be  entitled 
to  his  proportionate  Interest  as  such  stockholder  In  any  of  the  assets  of 
either  of  said  corporations  which  may  be  marshaled  and  collected  by  the 
master  appointed  In  said  equity  cause  No.  53  and  Sims  Ely,  receiver." 
It  Is  from  that  decree  that  the  present  appeal  Is  taken. 

Thomas  Armstrong,  Jr.,  Ernest  W.  Lewis,  and  R.  L.  Morgan,  all 
of  Phoenix,  Ariz.,  for  appellant. 

George  J.  Stoneman,  of  Phoenix,  Ariz.,  for  appellees. 

Before  GILBERT,  ROSS,  and  HUNT,  Circuit  Judges, 

ROSS,  Circuit  Judge  (after  stating  the  facts  as  above).  The  suit 
of  Clark  referred  to  in  the  statement  has  been  twice  before  this  court 
* — the  first  time  on  the  petition  of  a  judgment  creditor  of  the  Trust 
Company  to  intervene,  upon  the  alleged  ground  that  the  modification 
of  the  decree  of  February  27,  1913,  made  by  that  of  March  12,  1914, 
was  a  nullity,  and  operated  to  the  prejudice  of  the  petitioner  (appel- 
lant in  this  court)  "because  the  latter  had  by  its  judgment  acquired 
a  vested  property  right  in  the  surplus  remaining  in  the  possession  of 
the  Trust  Company  after  the  execution  of  the  decree  of  February 
27,  1913,  and  that  it  gave  to  the  stockholders  of  the  insolvent  Trust 
Company,  at  whose  instance  the  original  decree  was  set  aside,  rights 
in  the  assets  of  that  company  prior  and  superior  to  those  of  the  ap- 
pellant as  a  judgment  creditor."  Farmers'  &  Merchants'  Bank  v. 
Arizona  M.  S.  &  L.  Ass'n,  220  Fed.  1,  4,  135  C.  C.  A.  577.  In  affirm- 
ing the  decree  in  that  cause  we  said,  among  other  things : 

"In  that  decree  the  rights  of  the  appellant  are  fully  protected,  and  provi- 
sion is  made  for  the  presentation  of  Its  claim  to  the  master  In  chancery  to  be 
paid  out  of  the  available  funds  which  may  remain  in  the  Trust  Company. 
Provision  is  also  made  therein  for  the  ascertainment  and  recovery  of  assets 
in  the  hands  of  persons  not  parties  to  the  suit:" 

The  second  time  the  cause  was  brought  here  was  on  application  for 
a  writ  to  the  judge  of  the  court  below,  prohibiting  that  court  and  the 
judge  thereof  from  modifying  or  exercising  any  jurisdiction  over  the 
decree  theretofore  entered  in  that  cause  on  the  27th  day  of  February, 
1913,  and  directing  the  annulment  and  vacation  of  the  decree  of  March 
12,  1914,  modifying  the  previous  decree  of  I^ebruary  27,  1913.  In 
disposing  of  that  application,  this  court  thus  stated  the  facts,  plead- 
ings, and  proceedings  in  the  trial  court: 

"The  cause  was  instituted  by  Charles  W.  Clark,  of  the  state  of  California, 
against  the  Arizona  Mutual  Savings  &  Loan  Association  and  the  Arizona 
Trust  Company,  both  of  the  state  of  Arizona.  For  convenience  the  defend- 
ants will  be  called,  respectively,  the  Loan  Association  and  the  Trust  Com- 
pany. Claris  is  and  was  a  stockholder  in  the  Loan  Association,  and  com- 
plains that  the  association  is  insolvent,  but  that  the  officers  and  directors 
thereof  have  failed  and  neglected  to  dissolve  the  corporation,  to  liquidate  its 
obligations,  or  to  wind  out  Its  business  and  distribute  its  assets,  and  further 
that,  without  the  knowledge  or  consent  of  complainant  and  many  others  simi- 
larly situated,  such  officers  and  directors  entered  into  a  corrupt  and  fraudu- 
lent agreement  with  certain  persons,  whose  names  are  unknown,  whereby  it 
was  agreed  and  understood  that  the  defendant  Trust  Company  should  be 
organized  for  the  purpose  of  taking  over  the  assets  of  the  Loan  Association, 
and  that  thereafter,  when  said  Trust  Company  was  so  organized,  a  pretended 
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and  fraudulent  agreement  was  entered  Into,  whereby  the  Loan  Association 
sold  and  transferred  to  the  Trust  Company  all  of  its  assets  and  property,  in- 
cluding the  good  will,  in  consideration  that  the  Trust  Company  should  issue 
and  deliver  1,300  shares  of  its  capital  preferred  stock,  of  the  par  value  of 
$100  per  share,  to  the  Loan  Association,  it  l>eing  understood  that  the  Loan  As- 
sociation would  thereupon  suspend  its  operations  and  cease  doing  business; 
that  accordingly,  in  the  latter  part  of  April  or  first  of  May,  1911,  the  Loan 
Association  pretended  to  sell,  assign,  transfer,  and  set  over  to  the  Trust  Com- 
pany all  of  its  said  assets,  notes,  mortgages,  and  other  securities  of  every 
kind  and  character,  since  which  time  the  Trust  Company  has  exercised  ex- 
clusive control  and  dominion  over,  and  has  dealt  with,  said  assets  and  se- 
curities as  its  own  property,  and  that  the  Loan  Association,  or  its  officers  and 
directors,  or  a  majority  of  its  stockholders,  were  possessed  of  no  right,  power, 
or  authority  so  to  convey  or  dispose  of  the  assets  of  the  association. 

"It  is  further  charged  that,  by  reason  of  such  fraudulent  transfer  of  the 
assets  and  securities  of  the  Loan  Association,  the  said  Trust  Company,  its 
officers  and  directors,  became  and  were  trustees  of  such  property  for  the 
benefit  of  the  complainant  and  other  stockholders  similarly  situated,  but  that, 
in  furtherance  of  their  fraudulent  scheme,  they  sought  to  induce  the  stock- 
holders in  the  Loan  Association  to  exchange  their  stock  for  stock  in  the 
Trust  Company,  and  did  so  induce  many  of  them  to  make  or  agree  to  make 
such  exchange;  that  an  intimate  relationship  of  trust  and  confidence  exists 
between  the  officers  of  the  Trust  Company  and  the  officers  of  the  Loan  Asso- 
ciation, and  that  the  officers  and  directors  of  both  said  defendants  have 
willfully  violated  their  duties  and  the  said  trust  and  confidence  which  should 
have  existed  between  them  and  complainant  and  other  stockholders  similar- 
ly situated,  in  that  the  officers  and  directors  of  the  Trust  Company  have 
dealt  with  such  property  and  assets  for  their  own  private  and  selfish  ends 
and  purposes,  and  without  benefit  to  complainant  and  other  stockholders  simi- 
larly situated,  and  have  used  such  assets  and  property  of  the  Loan  Associa- 
tion in  the  exploitation  of  various  speculative  enterprises  in  which  the  Trust 
Company  has  engaged,  and  have  commingled  such  property  with  the  Trust 
Company's  own  and  after-acquired  property,  so  that  it  will  be  difficult,  if  not 
impossible,  to  segregate  the  same;  that  it  would  be  and  is  useless  and  fu- 
tile for  complainant  and  other  stockholders  similarly  situated  to  demand  of 
the  officers  and  directors  of  the  Loan  Association  to  proceed  for  the  recovery 
of  the  assets  unjustly  appropriated  by  the  Trust  Company,  for  the  reason  that 
it  would  require  said  officers  and  directors  to  repudiate  their  own  acts,  and 
hence  the  complainant  (employing  the  language  of  the  bill)  'brings  this  bill 
in  equity  in  his  own  behalf  and  in  behalf  of  all  others  similarly  situated,  to 
the  end  that  the  transactions  herein  set  forth  as  heretofore  made  between 
the  defendants  above  named  be  annulled  and  declared  void  and  held  for 
naught,  and  to  the  end  that  an  accounting  may  be  had  between  the  two  de- 
fendants above  named,  and  between  the  defendant  Loan  Association  and  your 
orator  and  others  similarly  situated,  and  to  the  end  that  the  property  and 
assets  of  the  defendant  Loan  Association,  in  which  your  orator  and  others 
similarly  situated  has  and  have  respectively  an  interest,  may  be  conserved  and 
protected,  and  that  a  receiver  of  the  defendant  Loan  Association  may  be 
forthwith  appointed,  with  full  powers  to  acquire  and  take  possession  of  and 
to  marshal  the  assets  of  the  defendant  Loan  Association  in  whosesoever 
hands  the  said  assets  and  properties  may  be,  and  to  ascertain  the  amounts 
due  and  owing  from  the  said  defendant  Loan  Association  to  your  orator  and 
other  stockholders  thereof  similarly  situated,  and  that  such  sums  of  money, 
if  any,  as  may  be  due  and  owing  to  the  defendant  Loan  Association  be  ascer- 
tained and  determined,  and  that  your  orator  and  others  similarly  situated,, 
who  may  desire  to  intervene  herein  in  support  of  this  bill  of  complaint,  may 
be  permitted  so  to  do,  and  that  your  orator  and  such  persons  as  may  inter- 
vene, as  aforesaid,  may  be  awarded  such  other  relief  as  to  a  court  of  equity^ 
may  seem  proper.* 

"The  complainant  prays  that  the  transactions  complained  against  be  an^ 
nulled,  that  a  restitution  of  the  assets  of  the  Loan  Association  be  had,  that 
an  accounting  between  the  defendants  be  had  and  taken,  and  also  between  the 
Loan  Association  and  complainant  and  other  stockholders  similarly  situated,, 
that  a  receiver  be  appointed,  and  that  the  affairs  of  the  defendant  Loan  As* 
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sociatlon  be  wound  up,  and  its  assets  distributed  to  those  found  entitled  there- 
to, and  for  general  relief. 

"Later  there  was  filed  in  court  a  petition  of  intervention  by  39  persons,  4 
of  whom  claimed  to  be  stockholders  in  the  Loan  Association,  and  the  others 
claimed  to  have  been  stockholders  in  such  association,  but  had  previously 
exchanged  their  stock  for  stock  in  the  Trust  Ck)mpany.  All  these,  in  sup- 
port of  their  petition  to  intervene,  refer  to  complainant's  bill,  and  make  all 
the  allegations  thereof  part  of  their  petition,  except  so  much  of  paragraph 
3  as  relates  exclusively  to  the  complainant.  It  is  further  alleged  that  all  the 
petitioners  who  had  exchanged  their  stock  in  the  Loan  Association  for  stock 
In  the  Trust  Company  were  induced  to  do  so  by  fraud  and  deceit  practiced 
on  the  part  of  those  officers  and  directors  of  the  two  companies,  and  others 
in  collusion  with  them,  who  were  responsible  for  the  sale  and  transfer  of  the 
Loan  Association's  assets  to  the  Trust  Ck)mpany,  and  that  the  transactions 
whereby  such  stock  was  exchanged  were  fraudulent  and  void;  the  petition 
setting  out  at  great  length  and  in  detail  the  specific  facts  constituting  the 
fraud.  The  petitioners  further  show  the  commingling  of  the  assets  of  the 
two  companies,  and  the  insolvency  of  the  Trust  CJompany  also,  and  pray 
that  they  and  each  of  them  be  permitted  to  intervene,  and  as  to  those  of  them 
who  have  exchanged  their  stock  that  such  exchanges  be  rescinded  as  fraudu- 
lent and  void,  and  that  they  be  reinstated  to  their  former  holdings,  and  other- 
wise all  demand  relief  as  by  the  complainant's  bill.  Some  time  later  three 
other  petitions  for  intervention  were  filed,  by  nonexchanging  and  exchanging 
stockholders  to  the  number  of  77,  with  like  allegations  as  in  the  preceding, 
and  demanding  like  relief. 

"After  answer  and  replication,  the  court  made  and  entered  its  decree, 
finding: 

"First.  That  certain  of  the  interveners  were  still  stockholders  in  the  Loan 
Association. 

"Second.  That  certain  others  of  the  interveners  had  exchanged  their  stock 
in  'the  Loan  Association  for  stock  in  the  Trust  Company. 

"Third.  That  the  Loan  Association  was,  about  the  month  of  March,  1911, 
insolvent,  and  that  the  Trust  Company  was  organized  by  those  in  control  of 
the  Loan  Association,  the  purpose  of  said  organization  being  to  take  over  the 
assets  and  properties  of  the  Loan  Association  and  to  engage  in  business  for 
itself. 

"Fourth.  That  as  to  interveners  and  other  nonconsenting  stockholders  of 
the  Loan  Association,  who  had  not  transferred  their  stock  for  stock  in  the 
Trust  Company,  the  said  transfer  of  assets  and  property  was  unlawful  and 
invalid,  and  not  binding  upon  them. 

"Fifth.  That  pursuant  to  such  purpose  all  the  assets  and  properties  of  the 
Loan  Association  were  transferred  to  the  Trust  Company,  which  latter  com- 
pany and  its  officers  have  dealt  with  them  as  their  own,  and  have  confused 
and  inseparably  commingled  such  assets  and  properties  with  those  of  the 
Trust  Company,  so  that  it  is  impracticable  and  impossible  to  direct  and  en- 
force a  retransfer  of  the  assets  and  properties  of  the  Loan  Association,  and 
the  profits  thereof. 

"Sixth.  That  the  exchanging  stockholders  were  induced  to  make  the  ex- 
change of  their  stock  through  false  representations,  and  it  is  decreed  that 
such  stockholders,  and  each  of  them,  be  restored  to  their  original  status  as 
stockholders  in  the  Loan  Association. 

"Seventh.  And  to  the  end  that  the  rights  of  all  of  the  interveners  herein 
and  of  the  outstanding  stockholders  in  the  defendant  Loan  Association,  who 
never  exchanged  their  stock  therein  for  stock  in  the  defendant  Trust  Com- 
pany, may  be  adequately  preserved  and  protected,  the  court  hereby  confirms 
to  the  defendant  Trust  Company,  and  adjudges  that  complete  title  is  vested  in 
the  defendant  Trust  Company  of,  in,  and  to  all  of  the  assets  and  properties  of 
whatsoever  kind  or  nature  heretofore  owned  by  the  defendant  Loan  Associa- 
tion, subject  only  to  the  Uen  and  charges  hereinafter  specified. 

"Eighth.  And  for  the  further  protection  of  the  rights  of  the  said  inter- 
veners and  the  said  stocldiolders  in  the  defendant  Ijoan  Association  who  never 
exchanged  their  stock  therein  for  stock  in  the  defendant  Trust  Company,  the 
court  adjudges  and  determines  that  all  of  the  assets  and  properties  now  or 
hereafter  owned  or  acquired  by  the  defendant  Trust  Company  be,  and  they 
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bereby  are,  impressed  wltb  the  trust  and  Hen  In  favor  of  each  of  the  said  in- 
terveners named  herein  to  the  extent  and  amount  set  opposite  the  names  of 
each,  and  in  favor  of  the  stockholders  in  the  defendant  Loan  Association 
who  never  exchanged  their  stock  therein  for  stock  in  the  Trust  Company  for 
the  amounts  heretofore  paid  in  by  such  last-named  persons  in  the  following 
names  and  amounts  [setting  them  out]. 

''l^e  remaining  paragraphs  deal  with  directions  to  the  temporary  receiv- 
er, the  disposition  of  qounsers  and  receiver's  compensation,  and  the  appoint- 
ment of  a  permanent  receiver  for  both  the  Loan  Association  and  the  Trust 
Compcmy,  with  directions  to  such  permanent  receiver,  after  payment  of  cer- 
tain costs  and  allowances,  to  'pay  pro  rata  in  equal  shares  to  each  and  all 
of  the  interveners  lierein  and  to  the  stockholders  of  the  defendant  Loan  As- 
sociation named  in  the  preceding  eighth  paragraph  such  sums  of  money  as 
may  he  received  by  su(^  permanent  receives  until  the  said  interveners  and 
the  said  nonexchanging  Loan  Association  stockholders  named  in  the  pre- 
ceding eighth  paragraph  are  paid  in  full  the  amounts  set  opposite  their  re- 
spective names  herein/  and  the  balance,  if  any  remain,  to  the  Trust  Com- 
pany. 

"Tliis  decree  was  entered  February  27,  1913.  The  term  of  court  expired 
April  5,  1913.  On  that  day,  but  after  the  adjournment  of  the  court  for  the 
term,  J.  L.  Waring  and  a  number  of  others,  all  of  whom,  except  one,  namely 
John  Wagner,  were  stockholders  in  the  Trust  Company,  but  had  theretofore 
exchanged  Loan  Association  stock  for  their  Trust  Company  stock,  filed  a  pe- 
tition in  intervention,  adopting  the  allegations  of  complainant's  bill,  and 
also  the  allegations  of  the  petitions  of  the  preceding  interveners,  whereso- 
ever applicable,  and  prayed  that  the  decree  of  February  27,  1913,  be  set  aside 
and  held  for  naught,  and  that  the  case  be  referred,  and  that  they  be  allowed 
to  intervene,  and  for  relief  on  a  like  basis  as  preceding  interveners,  but 
further  that  an  accounting  be  had  between  the  Loan  Association  and  the 
Trust  Company,  and  for  other  relief.  Later,  about  July  15,  1913,  these  peti- 
tioners and  many  others  filed  another  petition  in  the  cause,  seeking  practically 
the  same  relief.  Still  later,  to  wit,  on  March  12,  1914,  the  cause  having  been 
brought  on  for  hearing,  the  court  directed  a  modification  of  the  decree  of 
February  27,  1913,  and  the  restoration  of  the  assets  and  property  of  the 
Loan  Association  by  the  Trust  Company,  and  a  vacation  of  all  contracts  and 
agreements  between  the  companies,  whereby  such  assets  and  property  were 
transferred  to  the  Trust  Company,  that  an  accounting  be  had  before  the 
standing  master,  and  that  the  petitioners  be  allowed  to  intervene." 

Upon  that  record,  in  denymg  the  writ  applied  for,  this  court  said, 
among  other  things : 

"The  manifest  theory  and  purpose  of  the  original  bill  is  and  was,  first,  to 
redress  a  wrong  done  by  the  Loan  Association,  its  stockholders  participating 
therein,  and  its  directors  and  officers,  in  fraudulently,  and  without  legal  or 
ri^tful  authority,  transferring  its  property  and  assets  to  the  Trust  Company ; 
and,  secondly,  to  wind  out  the  affairs  of  the  Loan  Association,  it  being  al- 
leged that  it  was  insolvent  and  disabled  from  continuing  further  with  the 
business  for  which  it  was  organized  and  incorporated.  Very  naturally,  the 
first  relief  was  to  recover  back  the  properties  that  had  gone  into  the  hands 
of  the  Trust  Company  fraudulently.  This  must  needs  be  for  the  benefit  of 
the  corporation,  the  Loan  Association,  as  a  corporate  entity,  and  not  for  the 
individual  benefit  of  the  stockholders,  or,  in  a  more  limited  sense,  for  the  stock- 
holders suing.  ♦  ♦  ♦  Now,  advancing  further  in  the  analysis  of  the 
the  sale  and  transfer  of  all  of  the  assets  of  the  defendant  Loan  Association 
cause  and  the  parties,  we  find  there  are  two  classes  of  stockholders,  namely, 
those  who  have  not  exchanged  their  stock  in  the  Loan  Association  for  stock 
in  tlie  Trust  Company,  and  those  who  have  exchanged  their  stock,  but  who 
seek  to  be  reinstated  in  their  original  right  These  latter,  such  as  have  ap- 
peared, came  in  by  Intervention.  But  many  others  of  the  same  class  did  not 
come  in  or  seek  to  intervene  prior  to  the  entry  of  the  decree,  and  they  are 
Dot  taken  care  of  by  the  decree,  as  it  takes  care  of  many  nonexchanging 
stockholders  not  made  parties  to  the  suit  either  as  plaintiffs  or  by  interven- 
tion. •  *  *  Now,  in  view  of  the  law  and  the  practice  in  such  cases,  con- 
sidering the  nature  of  the  suit  and  the  scope  of  the  pleadings,  namely. 
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eventually  to  wind  out  the  business  of  the  Loan  Association  (developing 
really  into  a  receivership  for  the  Trust  Company),  that  many  of  the  ex- 
changing stockholders  were  not  protected  by  the  decree,  and  that  the  credi- 
tors of  the  Loan  Association  are  not  taken  into  account,  nor  were  they 
given  an  opportunity  in  any  way  of  coming  in  and  establishing  their  rightful 
claims  and  demands,  we  are  of  the  opinion  that  the  court  was  without  au- 
thority to  make  and  enter  a  decree  foreclosing  and  precluding  their  rights 
in  the  premises.  The  decree  of  February  27,  1913,  in  effect  does  that,  cmd 
we  hold,  therefore,  that  the  decree  of  March  12,  1914,  was  not  beyond  the 
jurisdiction  of  the  court  to  make,  and  should  not  be  expunged. 

"We  come  to  this  conclusion  not  unmindful  of  the  reasoning  of  counsel 
that  the  decree  provides  for  all  the  nonexchanging  stockholders,  as  if  the  ex- 
changing stockholders — ^that  is,  those  who  had  exchanged  their  stock  in  the 
Loan  Association  for  stock  in  the  Trust  Company — were  not  strictly  entitled 
to  come  in  and  be  made  parties  to  the  suit.  But  the  intervening  petitions 
disclosed  the  fact  that  there  was  a  large  number  of  exchanging  stockhold- 
ers entitled  to  essentially  the  same  relief  as  the  nonexchanging  stockholders, 
and,  while  not  absolutely  of  the  same  class,  that  they  were  similarly  situated, 
and  it  became  at  once  manifest  that  the  suit  could  not  be  equitably  disposed 
of  without  extending  to  them  the  same  privilege  as  to  the  nonexchanging 
stockholders.  Their  interests  ought  therefore  to  have  been  conserved  as  well, 
or  the  prpper  steps  taken  to  prevent  them  from  further  participation,  should 
they  not  make  known  their  demands. 

"We  may  add,  by  reason  of  the  point  being  strongly  urged  by  the  respond- 
ent, that  we  are  firmly  Impressed  that  it  was  not  beyond  the  power  and  ju- 
risdiction of  the  court  to  declare  the  Trust  Company  trustee  of  the  property 
and  assets  of  the  Loan  Association,  and  to  impress  a  lien  upon  the  property 
in  favor  of  the  stockholders.  The  remedy  is  a  common  one,  and  well  within 
the  scope  of  the  relief  grantable  under  the  pleadings.  Erie  R.  Co.  v.  Dial, 
140  Fed.  689,  691,  72  C.  C.  A.  183;  Jones  v.  Missouri-Edison  Electric  Co..  144 
Fed.  765,  778,  7&  C.  C.  A.  631 ;  Smith  v.  Township  of  Au  Ores,  Mich..  150 
Fed.  257,  261,  80  C.  C.  A.  145,  9  L.  R.  A.  (N.  S.)  876." 

In  the  present  suit  it  appears  from  letters  written  by  the  secretary 
of  the  Loan  Association  to  the  complainant  in  the  summer  of  1911, 
and  introduced  in  evidence  by  the  latter,  that  the  complainant  was  at 
that  time  endeavoring  to  withdraw  from  the  Loan  Association  the 
money  for  his  stock,  although  the  latter  had  not  then  matured,  and 
the  complainant  himself  testified  that  in  the  latter  part  of  1911  he 
heard  that  two  of  the  officers  of  each  of  the  corporations — ^Edwards 
and  Le  Baron — were  contemplating  the  merging  of  the  assets  of 
the  Loan  Association  with  the  Trust  Company,  and  that  Le  Baron 
came  to  El  Paso,  where  complainant  resided,  to  see  whether  he  would 
exchange  his  shares  in  the  Loan  Association  for  the  same  number 
of  shares  in  the  Trust  Company.  "I  told  him,"  said  the  witness,  "that 
I  did  not  want  to  change  my  shares  and  he  assured  me  that  I  would 
get  my  shares  about  the  1st  of  January  and  they  told  me  that  it  had 
not  matured.  Then  I  came  to  Phoenix  myself  and  saw  them.  They 
did  not  pay  the  stock,  and  I  made  inquiries  and  discovered  that  the 
examiner  had  withdrawn  and  thrown  out  a  certain  amount  of  loans 
that  they  had  made,  and  that  had  reduced  the  value  of  all  the  stock 
so  that  it  had  not  matured."  The  complainant  further  testified  as 
follows : 

"Q.  Didn't  you  just  testify  that  some  officers  of  the  Arizona  Mutual  told 
you  that,  because  of  the  state  auditor's  directing  that  certain  securities  should 
be  stricken  from  the  assets  because  they  were  not  good  securities,  they  were 
unable  to  pay  matured  stock  at  its  maturity?  A.  They  could  pay  up  to  the 
value  of  the  stock  according  to  the  value  on  the  books.  I  came  here  with 
the  idea  of  getting  the  cash  payment  for  my  stock  at  its  matured  value,  but 
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Mr.  Olsen  told  me  that  it  had  not  matured.  It  was  only  worth  $5,532  instead 
of  $6,000.  I  did  not  wait  until  it  matured.  I  sold  it  right  there  and  then. 
I  did  not  know  whether  the  Loan  Association  had  the  money  to  pay  it  or  not. 
They  said  they  couldn't,  according  to  their  by-laws,  declare  the  stock  matured 
until  it  was  matured.  I  said  the  reason  it  did  not  mature  was  because  the 
bank  examiner  took  out  certain  loans.  I  did  not  ask  whether  the  Arizona 
Mutual  had  money  in  its  treasury  to  pay  off  matured  stock  at  its  maturity. 
What  I  wanted  to  know  was  whether  my  stock  had  matured  so  I  could  get  my 
money.  I  already  testified  exactly  what  the  officer  told  me — ^that  the  bank 
examiner  threw  out  certain  loans  which  reduced  the  value  of  the  stock- 
holders' stock.  I  made  no  other  inquiry  as  to  the  financial  condition  of  the 
Arizona  Mutual,  except  of  Mr.  Christy,  who  claimed  he  was  a  stockholder  of 
the  MutuaL  I  am  a  bookkeeper.  I  only  went  to  the  books  to  which  I  could 
get  access.  I  did  not  ask  to  see  the  ledger  and  account  books.  I  only  asked 
to  see  the  stockbooks,  to  see  who  the  stockholders  were.  I  had  no  talk  with 
Edwards  about  his  plan  to  secure  stock  of  the  Arizona  Mutual  for  the  Arizo- 
na Trust  Ck)mpany.  When  Mr.  Le  Baron  was  in  E31  Paso,  he  told  me  that  he 
wanted  to  exchange  my  stock." 

It  is  perfectly  clear,  we  think,  from  the  complainant's  own  testi- 
mony, that  he  was  well  aware  that  the  Loan  Association  was  unable 
to  pay  its  obligations  to  him  prior  to  his  sale  of  his  stock  in  that  cor- 
poration to  the  Trust  Company,  in  consideration  of  the  promissory 
note  of  the  latter  company  secured  by  the  collaterals  that  have  been 
mentioned.  Obviously  he  thereby  secured  an  unlawful  preference  over 
the  other  shareholders  of  the  insolvent  Loan  Association,  which,  as 
has  been  seen,  had  long  before  undertaken  to  sell  and  transfer  all 
of  its  assets  of  every  kind  to  the  Trust  Company — 3,  part  of  which 
assets  are  those  involved  in  the  present  suit.  To  sustain  the  appel- 
lant's exclusive  claim  to  them  would  be  to  subordinate  to  that  extent 
the  rights  of  all  of  the  other  stockholders  of  the  insolvent  associa- 
tion, which  would  be  manifestly  contrary  to  the  well-established  law 
upon  the  subject.  Aldrich  v.  Gray,  147  Fed.  454,  77  C.  C.  A.  597,  8 
Ann.  Cas.  832 ;  Standard  Savings  &  Loan  Association  v.  Aldrich,  163 
Fed.  216,  89  C.  C.  A.  646,  20  L.  R.  A.  (N.  S.)  393,  and  the  numerous 
authorities  cited  in  those  cases. 

The  judgment  is  affirmed. 


(235  Fed.  701) 

TERRY  v.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Sixth  Circuit.     October  3,  1916.) 

No.  2847. 

1,  Criminal  Law  ^=»639(3)— Criminal  Prosecution — Procedure — Appoint- 
ment OF  Special  Prosecutor. 

In  a  prosecution  against  a  bankrupt  for  knowingly  and  fraudulently 
concealing  from  his  trustee  property  belonging  to  his  estate,  the  trial 
proceeds  not  under  the  state  act  but  under  the  federal  Act  June  22,  1870, 
c.  150,  16  Stat  162,  and  Act  June  30,  1906,  c.  3935,  34  Stat.  816  (Comp. 
St.  1913,  §  534),  and  no  complaint  can  be  made  that  the  attorney  who 
renresented  the  petitioning  creditors  was  duly  appointed  special  assistant 
to  the  United  States  district  attorney  and  participated  in  the  prosecution, 
though,  under  the  state  practice,  such  proceeding  would  have  been 
improper. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law,  Cent.  Dig.  f§  1487,  1488, 
1490,  1491 ;    Dec.  Dig.  «8=>639(3).] 

C=»For  other  cases  see  same  topic  ft  KEY-NUMBER  In  all  Key-Numbered  Digests  ft  Indexes 


Digitized  by  VjOOQIC 


122  149  C.  C.  A.  REPORTS 

2.  Bankbxjptot  ^s>495 — Ofwnses — Evidence. 

In  a  prosecution  against  a  bankrupt  for  knowingly  and  fraudulently 
concealing  property  from  liis  trustee,  evidence  held  sufficient  to  take  the 
case  to  the  jury  and  warrant  conviction. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  f  912;  Dec 
Dig.  <&=>495.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  East- 
em  District  of  Michigan;   Clarence  W.  Sessions,  Judge. 

George  W.  Terry  was  convicted  for  knowingly  and  fraudulently 
concealing,  while  a  bankrupt,  from  his  trustee,  property  belonging  to 
his  estate  in  bankruptcy,  and  he  brings  error.    Affirmed. 

N.  C.  Bigelow,  of  Detroit,  Mich.,  for  plaintiff  in  error. 
Clyde  I.  Webster,  U.  S.  Atty.,  and  B.  B.  Selling,  Sp.  Asst.  U.  S. 
Atty.,  both  of  Detroit,  Mich. 

Before  KNAPPEN  and  DENISON,  Circuit  Judges,  and  SATER, 
District  Judge. 

SATER,  District  Judge.  Terry,  the  defendant  below,  was  indicted, 
convicted,  and  sentenced  for  knowingly  and  fraudulently  concealing, 
while  a  bankrupt,  from  his  trustee,  property  belonging  to  his  estate  in 
bankruptcy.  He  seeks  a  reversal  of  tfie  judgment  rendered  against 
him.  On  December  24,  1907,  his  stock  of  goods,  which  was  insured 
for  $j3,000,  was  substantially  destroyed  by  fire.  Aside  from  some  un- 
certain small  sums  owing  for  household  and  living  expenses,  wages  due 
clerks,  and  a  bank  indebtedness  slightly  in  excess  of  $1,800,  all  of 
which  liabilities  he  paid,  he  owed  his  merchandise  creditors  more  than 
$5,400.  By  suffering  a  deduction  of  one  per  cent.,  he  collected  on  his 
insurance  policies,  by  January  10,  1908,  $6,000.  He  also  claims  to  have 
received  $500  from  a  brother-in-law  for  his  equity  in  a  farm,  and  $500 
from  a  son-in-law  for  the  unconsumed  portion  of  his  goods.  On  Jan- 
uary 11,  he  wrote  his  creditors  that  the  insurance  companies  had  taken 
advantage  of  the  60-day  claftise  in  their  policies,  but  that  when  a  full 
settlement  was  made  he  would  at  once  inform  them.  On  the  follow- 
ing day,  on  account,  as  he  claims,  of  the  ill  health  of  himself  and  wife, 
having  reduced  to  cash  the  several  payments  made  to  him  and  the  sums 
received  from  his  son-in-law  and  brother-in-law,  he  and  his  wife  left 
for  California,  but  without  giving  any  information  as  to  his  destina- 
tion, unless  to  his  immediate  relatives.  The  cash  carried  with  him  on 
his  person  must  have  been  more  than  $4,000.  Excepting  $490,  he  did 
not  at  any  time  deposit  in  bank  any  of  the  money  received  by  him. 
He  obtained  possession  of  his  funds  so  deposited  by  delivering  checks 
to  his  daughter  and  son-in-law,  who  cashed  the  same  and  delivered 
to  him  the  proceeds.  He  did  not  take  with  him  a  list  of  his  creditors 
or  any  statement  of  how  much  he  owed  them,  or  "think  very  much 
about  it."  He  was  unable  to  give  any  reason  why  he  did  not  pay  his 
merchandise  creditors  after  the  fire,  other  than  that  there  was  a  panic 
on  and  money  was  hard  to  get,  and,  considering  the  condition  of  his 
wife,  he  did  not  think  it  was  right  to  use  up  all  of  his  money,  self- 
preservation  being  the  first  law  of  nature.  He  visited  various  points 
in  California,  and  in  late  January  went  to  Callexico  on  the  Mexican 
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border,  where  he  claims  some  one  took  from  him,  when  he  was  intoxi- 
cated, about  $3,000,  leaving  him  only  his  return  ticket  to  Redlands  and 
a  few  pieces  of  silver.  At  another  time  he  states  he  does  not  know 
what  became  of  that  sum.  He  made  no  effort  to  ascertain  how  it  dis- 
appeared, if  it  did  so,  or  to  recover  it.  He  claims  to  have  been  drink- 
ing and  dissipating  heavily  ever  since  the  burning  of  his  store  occurred 
— SL  course  of  conduct  hardly  conducive  to  the  restoration  of  alleged 
broken  health.  After  his  return  to  Redlands,  he  assigned  to  his  brother 
his  two  remaining  insurance  policies,  for  which  he  received  some  time 
in  January,  $1,800,  which,  he  says,  he  kept  in  a  trunk  at  Redlands  and 
spent  in  traveling  about  and  in  satisfying  expenses  of  himself  and 
wife.  He  is  unable  to  detail,  except  in  a  single  instance,  any  place  they 
visited,  or  to  name  a  single  hotel  at  which  they  stopped. 

A  petition  in  bankruptcy  was  filed  against  him  on  March  6th.  Ten 
days  later  adjudication  was  had.  A  trustee  in  bankruptcy  was  elected 
April  21st.  He  knew  of  the  bankruptcy  proceeding  as  early  as  April 
16th,  for  on  that  day  he  aided  his  wife  in  proving  a  claim  against  his 
estate.  He  did  not  give  his  wife  any  part  of  the  funds  which  he  at 
any  time  received,  or,  while  in  California,  do  any  thing  toward  earn- 
ing a  livelihood.  All  efforts  in  that  direction  were  made  by  his  wife, 
to  whose  ill  health  he  mainly  attributes  his  going  to  California.  He 
denies  having  possession  of  any  funds  belonging  to  his  estate  on  or 
after  the  date  of  the  election  of  the  trustee  in  bankruptcy ;  but,  except- 
ing about  $200  expended  on  the  wardrobe  of  himself  and  wife,  wholly 
fails  to  account  for  his  money  other  than  as  above  stated. 

[1]  Defendant's  main  reliance  for  a  reversal  rests  on  the  fact  that 
the  attorney  who  represented  the  petitioning  creditors,  the  receiver 
appointed  by  the  court,  and  the  trustee  in  bankruptcy,  aided,  as  a  duly 
appointed  special  assistant  United  States  district  attorney  in  the  prose- 
cution of  the  case  against  him,  taking  an  active  part  in  the  trial,  al- 
though not  as  matter  of  fact  (so  far  as  shown)  appearing  before  the 
grand  jury.  There  is  no  claim  that  such  assistant  was  paid  for  his 
services  in  this  case  otherwise  than  by  the  government,  nor  is  his  con- 
duct upon  the  trial  criticized.  Under  the  law  of  Michigan,  such  coun- 
sel would  have  been  disqualified  from  so  acting.  Howell's  Mich.  Stat. 
§  1158;  Meister  v.  People,  31  Mich.  99;  People  v.  Hurst,  41  Mich. 
328,  1  N.  W.  1027.  The  appointment,  however,  was  made  and  the  trial 
proceeded,  not  under  the  Michigan  act,  but  under  the  federal  statute, 
which  imposes  no  such  restriction.  See  Act  of  June  22,  1870,  c.  150, 
16  Stat.  L.  162;  Act  of  June  30,  1906,  c.  3935,  34  Stat.  L.  816;  U.  S. 
V.  Rosenthal  (C.  C.)  121  Fed.  862,  872;  U.  S.  v.  Twining  (D.  C.)  132 
Fed.  129,  132;  Browne  v.  U.  S.,  145  Fed.  1,  4,  76  C.  C.  A.  31  (C.  C. 
A.  2).  A  writ  of  certiorari  was  denied  in  the  last-named  case,  200  U. 
S.  618,  26  Sup.  Ct.  755,  50  L.  Ed.  623.  The  error  assigned  is  with- 
out merit. 

[2]  There  was  ample  evidence  to  carry  the  case  to  the  jury.  The 
verdict  is  irreconcilable  with  any  theory  other  than  the  jury's  disbelief 
of  the  defendant's  evidence.  Its  rejection  required  his  conviction.  A 
critical  analysis  and  a  more  extended  statement  of  it  would  not  be  help- 
ful either  to  the  bench  or  the  bar.    Its  inconsistencies  and  tmsatisfac- 


Digitized  by  VjOOQIC 


124  149  0.  C.  A.  REPORTS 

tory  character  are  manifest  and  justify  the  conclusion  reached  by  the 
jury. 

The  remaining  28  assignments  go  to  either  the  introduction  or  the 
exclusion  of  evidence.  We  have  carefully  examined  all  ot  them  and 
find  no  error. 

The  judgment  of  the  District  Court  is  affirmed. 


(235  Fed.  704) 

UNITED  STATES  v.  MAHAFFEY  (COOPER,  Intervener). 

(Circuit  Court  of  Appeals,  Ninth  Circuit.    October  2,  1916.) 

No.  2738. 

L  Public  Lands  ^=»120 — Patents — Homestead  Entries — ^Vacation. 

In  a  suit  to  cancel  a  patent  to  land  issued  under  the  Homestead  Law 
(Act  May  20,  1862,  c.  75,  12  Stat  392),  on  the  ground  of  fraud  in  the 
final  proofs  as  to  the  entryman's  residence,  evidence  held  to  warrant  a 
decree  dismissing  the  bill. 

[Ed.  Note.— For  other  cases,  see  PubUc  Lands,  Cent  Dig.  H  332-335; 
Dec.  Dig.  «=s>120.] 

2.  Public  Lands  ^=s>120 — ^Patents — Pbbsumptionb. 

It  is  presumed  that  all  preceding  steps  required  to  obtain  a  patent  to 
public  lands  have  been  observed;  and,  in  view  of  the  importance  and 
necessity  of  the  stability  of  titles,  a  patent  should  be  set  aside  for  fraud 
in  proofs  only  where  the  fraud  is  clearly  established. 

[Ed.  Note.— For  other  cases,  see  Public  Lands,  CJent  Dig.  fS  332-335; 
Dec.  Dig.  «=s>120.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  District 
of  Montana;  (^eo.  M.  Bourquin,  Judge. 

Suit  by  the  United  States  against  William  A.  Mahaffey,  in  which 
Nelson  Cooper  intervened.  From  a  decree  dismissing  the  bill,  com- 
plainant appeals.    Affirmed. 

The  United  States  brought  this  suit  in  December,  1909,  against  Mahaffey  to 
cancel  a  patent  for  land  in  Montana  issued  to  Maliaffey  under  the  Home- 
stead Law.  The  complaint  alleged  fraud  in  final  proofs,  in  that  the  deposi- 
tions of  Mahaffey  and  of  his  witnesses  were  false  as  to  the  residence  of 
Mahaffey  and  cultivation  and  improvements  made  by  him  upon  the  land. 
As  Mahaffey  could  not  be  found  in  the  jurisdiction  of  Montana,  order  pro 
confesso  was  entered  against  him.  Nelson  Cooper  intervened  with  an  answer, 
and  denied  that  Mahaffey's  proofs,  relating  to  his  residence  and  improvements, 
were  false.  Cooper  also  pleaded  that  he  was  an  innocent  purchaser  from 
Mahaffey  in  good  faith  and  for  full  consideration,  and  that  after  purchase 
he  had  sold  to  one  Heaton.  After  trial  to  the  court  decree  dismissing  the  bill 
was  entered.  The  United  States  appeals,  and  assigns  that  the  court  erred  in 
finding  the  evidence  insufficient  to  sustain  the  allegations  of  the  complaint 

T.  W.  Gregory,  U.  S.  Atty.  Gen.,  Burton  K.  Wheeler,  U.  S.  Atty., 
of  Butte,  Mont,  Homer  G.  Murphy,  Asst.  U.  S.  Atty.,  of  Helena, 
Mont.,  and  Frank  Woody,  Asst.  U.  S.  Atty.,  of  Butte,  Mont. 

James  A.  Walsh,  of  Helena,  Mont.,  for  appellee. 

Before  GILBERT,  ROSS,  and  HUNT,  Circuit  Judges. 

HUNT,  Circuit  Judge  (after  stating  the  facts  as  above).  [1]  A 
brief  summary  of  the  testimony  will  suffice.  Mahaffey  made  his 
homestead  entry  in  April,  1899,  and  made  final  proof  in  June,  1904. 
These  proofs,  which  were  taken  before  the  land  officials  at  Great  Falls, 
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Mont,  were  that  Mahaffey  built  a  cabin  and  established  his  residence 
on  the  land  in  June,  1899;  that  his  cabin  was  16x18  feet;  that  the 
land  was  fenced ;  had  a  corral  upon  it ;  that  the  value  of  the  improve- 
ment was  $300;  and  that  Mahaffey  had  resided  continuously  upon 
the  land  since  he  established  his  residence  thereon  in  June,  1899.  To 
sustain  the  averments  of  the  present  complaint  that  the  original  proofs 
in  respect  to  these  matters  were  false,  the  government  introduced 
the  testimony  of  five  witnesses.  One  testified,  in  substance,  that  he 
lived  within  a  mile  or  two  of  the  land ;  that  he  first  saw  the  land  in 
March  or  April,  1904,  and  that  there  was  then  an  old  log  cabin  on 
it,  with  big  cracks  between  the  logs,  no  window,  door,  or  floor,  no 
stove  pipe  in  the  roof ;  that  there  was  no  fencing  on  the  land  except 
on  the  east  end,  and  no  corral  except  some  lambing  pens  belonging  to 
Cooper,  father  of  intervener ;  and  that  he  never  saw  Mahaffey  on  the 
place.  Two  other  witnesses  said,  in  substance,  that  they  knew  the 
land  in  1902,  1903,  and  1904;  that  they  had  seen  the  cabin  on  the 
land;  that  it  had  a  dirt  floor,  was  about  10x12  feet;  that  they  had 
never  seen  Mahaffey  or  any  one  else  living  on  the  land,  and  saw  no 
fence  except  on  the  east  side;  that  there  was  a  reservoir  upon  the 
place,  the  reservoir  having  been  built  after  1904.  Another  witness 
said  that  he  knew  the  land  in  1904 ;  that  the  cabin  then  had  no  roof 
or  floor  or  door  or  window,  and  that  there  were  no  other  improve- 
ments, buildings,  or  fences  of  any  kind,  except  a  fence  east  of  the 
land ;  that  he  never  saw  Mahaffey  on  the  land.  A  special  agent  of 
the  General  Land  Office  testified  that  he  first  saw  the  place  in  1909,  and 
then  found  a  10x12  log  cabin  on  the  land;  that  at  that  time  there 
was  no  floor,  window,  or  door  in  the  cabin ;  that  the  land  was  then 
inclosed  in  the  fields  of  Cooper,  the  intervener's  father. 

To  meet  this  evidence  the  intervener  introduced  four  witnesses. 
The  intervener's  father  said  that  he  purchased  the  land  from  Ma- 
haffey for  the  intervener ;  that  he  saw  Mahaffey  on  the  land  in  1900, 
and  saw  furniture  in  the  cabin  at  that  time;  that  the  cabin  had  a 
board  roof  and  floor,  and  that  he  (witness)  had  sold  wire  fence  to 
Mahaffey  to  use  upon  the  land;  and  that  he  saw  a  reservoir  and 
ditch  on  the  place.  Another  witness  testified  that  he  knew  Mahaffey 
between  1900  and  1904;  that  the  cabin,  about  14x16  feet,  was  plas- 
tered, had  a  stove  pipe, in  the  roof,  had  a  door  and  window,  and  that 
there  was  a  reservoir  and  ditch  and  some  fence  on  the  land;  that 
he  had  often  seen  Mahaffey,  who  had  worked  for  Cooper  under  wit- 
ness in  1904,  and  observed  Mahaffey  "traveling  to  and  from  the  di- 
rection of  his  ranch."  Another  witness,  who  had  lived  near  the  land 
for  25  years,  described  the  Mahaffey  place  as  rough  land  only  fit 
for  grazing,  and  said  that  the  Mahaffey  cabin  had  a  stove  pipe  through 
a  board  roof;  that  there  was  a  floor,  window,  and  door  in  the  cabin 
in  1905;  that  there  was  a  reservoir,  ditch,  and  some  fences  on  the 
east  side;  that  Mahaffey  was  there,  and  "was  considered  a  pretty 
^ood  man  in  that  community."  Another  witness  for  the  intervener 
•  said  that  he  knew  Mahaffey ;  that  he  had  been  upon  the  land  several 
times  when  Mahaffey  lived  there;  that  he  had  been  in  the  cabin 
(about  1905),  and  had  stayed  there  several  days ;  that  it  was  plastered 
between  the  logs  and  was  furnished ;  that  there  was  a  little  corral  and 
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a  ditch  there;  that  Mahaffey  kept  some  saddle  horses,  and  was  at 
the  place  whenever  he  was  there. 

From  this  resum6  of  the  testimony  it  will  be  noticed  that  there  was 
a  serious  conflict  in  the  evidence  of  the  respective  parties.  Witnesses 
disagreed  in  respect  to  the  actual  inhabitancy  of  the  land  by  Mahaffey, 
as  to  the  nature  and  extent  of  the  improvements,  and  particularly  as 
to  detailed  facts  which  were  important  to  enable  the  court  to  reach 
satisfactory  conclusions.  The  case  largely  turned  upon  the  credibility 
of  the  witnesses.  The  District  Judge,  in  his  opinion,  commenting 
upon  the  testimony  of  the  witnesses  for  the  government,  said  that  it 
was  negative,  that  the  opportunities  of  the  witnesses  for  observation 
were  few,  and  that  their  testimony  was  "hesitant  and  drawn  out, 
modified,  strengthened,  and  shaped  by  leading  questions,"  and  that 
little  credibility  and  weight  could  be  given  it  in  the  main.  We  can- 
not say  that  this  judgment  of  the  evidence  of  the  government  was 
inaccurate  and  ought  to  be  overturned.  The  judge  saw  and  heard  the 
witnesses,  and  was  in  far  better  position  than  is  this  court  to  judge  of 
the  value  of  their  statements,  and  we  cannot  say  that  the  finding  made 
is  plainly  against  the  evidence. 

[2]  We  must  therefore  aflSrm,  under  the  rule  that  the  case  belongs 
to  that  class  where,  as  laid  down  in  United  States  v.  Stinson,  197 
U.  S.  200,  25  Sup.  Cl  426,  49  L.  Ed.  724,  the  respect  due  to  the 
patent,  the  presumptions  that  all  the  preceding  steps  required  by  law 
have  been  observed  before  its  issue,  the  importance  and  necessity  of 
the  stability  of  titles  dependent  upon  these  official  instruments,  de- 
mand that  the  eflFort  to  set  them  aside,  to  annul  them,  or  to  correct 
mistakes  in  them  should  only  be  successful  when  the  allegations  on 
which  this  is  attempted  are  fully  sustained.  Diamond  Coal  Company 
V.  United  States,  233  U.  S.  236,  239,  34  Sup.  Ct.  507,  58  I..  Ed.  936; 
Connor  v.  United  States,  214  Fed.  522,  131  C.  C.  A.  68. 

Affirmed, 


(235  Fed.  706)  ,  ,.^^,>«    .    , 

In  re  JACOBS  et  al. 

JACOBS  et  al.  v.  HILLS. 

(Circuit  Court  of  Appeals,  Ninth  Circuit.    October  9,  1916.) 

No.  2804. 

Bankbuptcjt  ^=s»136(2) — Concealment  of  Assets — Judgment — Pbopbiett. 

On  a  petition  by  a  trustee  for  delivery  of  assets  which  the  trustee  aver- 
red the  bankrupts  had  In  their  possession  and  under  their  control,  the 
court  found  that  the  bankrupts,  at  the  time  of  the  filing  of  their  petition 
In  bankruptcy  and  ever  since,  had  In  their  possession  and  under  their 
control  certain  merchandise,  which  they  had  concealed,  and  were  then 
concealing  from  the  trustee,  and  that  the  bankrupts  had  present  ability  to^ 
deliver  such  assets.  Held,  that  though  two  questions  were  Involved, 
one  that  of  the  original  concealment,  and  the  other  that  of  present  ability 
to  deliver  the  property,  the  order  Is  not  lmprc^[)er  as  a  matter  of  law 
because  uniting  a  finding  on  both  questions,  notwithstanding  such  or- 
der might  be  conclusive  that  the  bankrupts  were  guilty  of  contempt  in 
event  of  their  failure  to  deliver  the  property  pursuant  to  the  order  of 
court 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent.  Dig.  |  235;  Dec. 
Dig.  «=5>136(2).] 

^=9For  other  casM  see  sams  topic  ft  KBT>NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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Petition  to  Revise  in  Matter  of  Law  an  Order  of  the  District  Court 
for  the  Northern  Division  of  the  Western  District  of  Washington; 
Jeremiah  Neterer,  Judge. 

In  the  matter  of  the  bankruptcy  of  David  Jacobs  and  Isaac  Jacobs, 
copartners,  doing  business  as  Jacobs  Bros.  Petition  by  S.  T.  Hills,  as 
trustee,  for  delivery  of  assets  claimed  to  have  been  concealed  by  David 
Jacobs  and  Isaac  Jacobs,  bankrupts.  The  order  of  the  referee  in 
favor  of  the  trustee  was  affirmed,  and  the  bankrupts  petition,  under 
Bankruptcy  Act  July  1,  1898,  c.  541,  §  24b,  30  Stat.  553  (Comp.  St. 
1913,  §  9608),  to  revise  the  order.    Dismissed. 

In  his  petition  for  deUvery  of  certain  assets  tlie  trustee  alleged  removal  and 
concealment  by  the  bankrupts,  and  that  the  bankrupts  "have  in  their  posses- 
sion and  under  their  control"  goods  of  which  the  trustee  is  the  owner  and 
to  possession  of  which  he  is  entitled.  After  hearing  before  the  referee,  and 
thereafter  upon  hearing  and  review,  the  District  CJourt  sustained  the  view  of 
the  referee,  and  found  from  evidence  which  satisfied  the  court  that  the 
bankrupts,  and  each  of  them,  at  the  time  of  the  filing  of  their  petitions  in 
bankruptcy,  and  ever  since,  and  at  the  time  that  the  court  made  its  findings, 
had  in  their  possession  and  under  their  control  certain  merchandise  of  the 
value  of  $3,189  belonging  to  the  estate,  which  assets  the  bankrupts  and  each 
of  them  had  concealed,  and  was  then  conceaUng  and  withholding,  from  the 
trustee,  and  that  the  bankrupts  had  the  present  abiUty  to  deUver  such  assets 
to  the  trustee.  The  order  conformed  to  the  findings  and  conclusions,  and 
directed  deUvery  to  the  trustee  within  20  days  after  entry  of  the  order,  unless 
appeal  should  be  taken,  in  which  event  the  bankrupts  were  given  20  days 
after  the  disposition  of  the  appeal  to  comply. 

Walter  Schaffner,  of  Seattle,  Wash.,  and  Romaine  &  Abrams,  of 
Bellingham,  Wash.,  for  petitioners. 

Nelson  R.  Anderson  and  Wettrick,  Anderson  &  Wettrick,  all  of 
Seattle,  Wash.,  and  Hudson  &  Madison,  of  Bellingham,  Wash.,  for 
respondent 

Before  GILBERT,  MORROW,  and  HUNT,  Circuit  Judges. 

HUNT,  Circuit  Judge  (after  stating  the  facts  as  above).  The  rec- 
ord discloses  a  careful  analysis  and  review  of  the  facts  by  the  learned 
judge  of  the  District  Court.  His  findings  were  made  upon  evidence 
which  he  characterizes  in  his  opinion  as  "clear  and  convincing,"  and 
which  satisfied  him  beyond  all  reasonable  doubt  that  when  the  peti- 
tion in  bankruptcy  was  filed  and  at  the  time  of  his  decision  the  bank- 
rupts were  in  possession  and  control  of  the  merchandise  described  in 
the  order. 

Petitioners'  principal  point  is  that  the  court  erred  in  finding  that 
the  bankrupts  had  a  present  possession  and  a  present  ability  to  sur- 
render and  deliver  to  the  trustee.  The  contention  is  that  such  a  find- 
ing is  not  material  or  proper,  and  that  the  question  of  present  ability 
becomes  material  only  in  a  contempt  proceeding  arising  after  failure 
to  obey  the  order  to  deliver.  Petitioners  urge  the  importance  of  the 
point  because,  in  Power  v.  Fuhrman,  220  Fed.  787,  136  C.  C.  A.  393, 
which  was  a  contempt  proceeding,  this  court  held  that  a  judgment  of 
the  District  Court,  not  appealed  from,  which  ordered  the  bankrupt  to 
turn  over,  and  which  was  based  upon  a  finding  that  there  was  a  pres- 
ent ability  to  perform,  established  that  at  the  date  of  entry  of  the  or- 
der the  money  there  in  question  was  in  the  actual  possession  and  un- 
der tiie  control  of  the  bankrupt,  and  was  then  being  fraudulently  con- 
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cealed  and  withheld.  It  is  argued  that  the  application  of  this  rule  to 
the  present  case  would  lead  to  a  situation  where,  if  the  bankrupts 
should  fail  to  comply  with  the  order  under  review  and  obedience  to 
such  order  should  be  sought  to  be  enforced  in  contempt  proceedings, 
the  order  and  findings  of  the  District  Court  would  be  conclusive  against 
these  petitioners,  and  that  as  a  consequence  they  would  be  prevented 
from  having  this  court  render  judgment  upon  the  question  of  their 
guilt. 

Petitioners  cite  Schmid  v.  Rosenthal,  230  Fed.  818,  145  C.  C.  A. 
128,  where  the  Court  of  Appeals  of  the  Third  Circuit  had  before  it  for 
review  a  finding  made  by  the  referee  in  the  District  Court  that  the 
bankrupt  "had  and  now  has  in  his  possession,"  and  an  order  to  pay 
over  forthwith.  The  court  distinguished  that  proceeding,  which  was 
one  asking  for  an  order  requiring  money  alleged  to  be  concealed  to 
be  turned  over,  from  a  proceeding  to  punish  for  contempt,  and  said : 

"Nothing  has  been  done  thus  far  except  to  ascertain  what  sum  of  money 
the  bankrupt  should  have  accounted  for  at  the  time  of  the  adjudication,  and 
should  have  turned  over  to  his  trustee  afterward.  ♦  ♦  ♦  The  finding 
should  have  been  restricted  to  the  date  of  bankruptcy,  and  should  therefore 
be  modified  by  striking  out  the  words,  'And  now  has  In  his  possession,'  and 
by  substituting  therefor  the  words  'At  the  time  the  petition  in  bankruptcy 
was  filed.*" 

The  court,  approving  Epstein  v.  Steinfeld,  210  Fed.  236,  127  C.  C. 
A.  426,  recognized  two  stages  to  a  proceeding  where  *a  charge  is  that 
assets  have  not  been  accounted  for:  One  as  involving  inquiry  into 
what  assets  should  have  been  in  the  bankrupt's  possession  or  control 
at  the  time  of  the  bankruptcy;  and  the  other  involving  a  determina- 
tion whether  or  not  the  property  required  is  still  in  the  possession 
or  control  of  the  bankrupt,  and  whether  he  is  physically  able  to  deliver 
it  to  his  trustee.  We  agree  that  the  proceeding  may  have  the  two 
stages,  but  if  the  two  are  covered  by  the  one  investigation  and  such 
inquiry  has  fairly  responded  to  the  averments  of  the  petition  by  the 
trustee  that  there  is  a  present  possession  and  control,  we  see  no  valid 
reason  for  holding  that  the  findings  and  order  responsive  to  the  issues 
tried  should  be  nullified  as  matter  of  law.  In  re  Rosser,  101  Fed, 
562,  41  C.  C.  A.  497;  In  re  Lans,  158  Fed.  610,  85  C.  C.  A.  432. 
It  may  be  that  inconvenience  to  the  bankrupts  will  follow  in  the  event 
of  their  failure  to  comply  with  the  order,  but  we  find  no  sufficient  l^^l 
ground  for  disturbing  the  order  in  the  respect  complained  of. 

Petition  dismissed. 
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(235  Fed,  817) 

MITCeBIiL  WAGON  CO.  v.  POOLE  et  aL 

In  re  WEST. 

(Oircoit  Court  of  Appeals,  Sixth  Circuit    October  6»  1916^ 

No.  2783. 

L  Sales  ^s»464 — Conditional  Sales — Validity. 

A  conditional  sale,  whereby  the  seller  reserves  title,  is  invalid  nnder 
Tennessee  laws. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent  Dig.  {  1352;  Dec.  Dig. 
<8=>464.] 

2.  Sales  ^=>304 — Reservation  of  Title — Validity. 

Where  on  absolute  sale  the  seller  reserves  a  lien,  the  lien  is  of  no 
avail  unless  recorded. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent  Dig.  §  869;  Dec.  Dig. 
«8=>304.] 

3.  Sales  ^=s>7 — Sale  Distinguished  from  Contbacts  of  Agency. 

That  a  contract  contemplated  and  provided  for  a  purchase  by  one 
appointed  an  agent  for  sale  does  not  prevent  it  being  an  agency  to  sell 
until  such  purchase. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent  Dig.  {§  16,  17;  Dec.  Dig. 
€=»7.] 

4.  Sales  ^=:>7 — Sale  Distinguished  from  Agency  fob  Sale — Construction. 

A  contract  recited  that  petitioner  appointed  the  bankrupt  Its  agent  for 
the  sale  of  its  farm  wagons,  declaring  that  petitioner  should  furnish 
wagons  at  fixed  prices,  and  provided  that  wagons  sold  during  each  month 
following  the  date  of  shipment  should  be  settled  for  the  first  day  of 
the  following  month  for  cash,  or  by  the  bankrupt's  note  due  in  four 
months,  and  a  discount  of  5  per  cent,  on  all  wagons  settled  for  in  cash 
within  12  months  from  date  of  shipment  was  allowed.  It  was  agreed 
that  the  bankrupt  should  store  and  pay  the  freight  on  all  wagons,  etc., 
and,  in  event  of  failure  to  sell  wagons  shipped,  should  at  the  expiration 
of  12  months  from  the  date  of  shipment  settle  therefor  either  by  paying 
for  the  wagons  or  giving  a  note  for  the  purchase  price  or  storing  them 
for  petitioner.  Held  that,  despite  further  provisions  contemplating  pay- 
ment for  wagons  shipped  in  case  the  bankrupt  should  dispose  of  his 
business  and  the  agency  should  not  be  transferred  to  his  successor,  and 
authorizing  the  petitioner  in  case  of  violations  to  require  transfer  of  all 
wagons  in  the  bankrupt's  possession,  free  from  <daim  for  reimbursement 
for  freight,  the  contract,  though  it  contemplated  an  ultimate  sale  to  the 
bankrupt  in  certain  contingencies,  was  one  of  agency  and  not  of  sale, 
so  that  a  reservation  for  title  in  the  petitioner  is  binding  and  on  the 
agent's  bankruptcy  may  be  asserted. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent.  Dig.  {§  16,  17;  Dec.  Dig. 
«=»7.] 

5.  Corporations     ^=»642(1) — ^Foreign     Corporations — "Doing     Business" 

WrrHiN  State. 

For  a  foreign  corporation  to  appoint  an  agent  for  sale,  as  a  factor, 
does  not  constitute  "doing  business"  within  the  state  so  as  to  preclude 
reliance  on  the  contract,  though  the  charter  of  the  corporation  was  not 
registered  so  as  to  entitle  the  corporation  to  do  business  in  the  state. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  §§  2520,  2521 ; 
Dec.  Dig.  <&=»642(1). 

FOr  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Doing  Business.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  West- 
cm  District  of  Tennessee ;  John  E.  McCall,  Judge. 

C=>Por  other  cases  see  same  topic  A  KST>NUMBER  in  all  Key-Numbered  Dlsests  4b  Indexes 
149  aC.A.--9 
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In  the  matter  of  the  bankruptcy  of  J.  B.  West,  doing  business  as  J. 
B.  West  &  Co.  Intervening  petition  by  the  Mitchell  Wagon  Com- 
pany against  George  H.  Poole  and  E.  E.  Houck,  trustees  in  bankruptcy. 
From  a  decree  denying  the  petition,  petitioners  appeal.  Reversed,  with 
directions. 

A.  W.  Ketchum,  of  Memphis,  Tenn.,  for  appellant 
Frank  S.  Elgin,  of  Memphis,  Tenn.,  for  appellee. 

Before  KNAPPEN  and  DENISON,  Circuit  Judges,  and  COCH- 
RAN, District  Judge. 

COCHRAN,  District  Judge.  This  is  an  appeal  from  a  decree  of 
the  lower  court  denying  the  intervening  petition  filed  by  the  appellant 
the  Mitchell  Wagon  Company,  a  Wisconsin  corporation,  in  the  bank- 
ruptcy proceeding  of  J.  B.  West,  doing  business  under  the  name  of 
J.  B.  West  &  Co.  at  Memphis,  Tenn.,  begun  December  1,  1914,  in  which 
it  set  up  a  claim  to  certain  wagons  shipped  by  the  appellant  to  the  bank- 
rupt under  a  contract  dated  May  25,  1914,  a  copy  of  which  is  set  forth 
in  the  margin,^  and  in  his  hands  at  the  time  the  bankruptcy  proceeding 

1  Agent's  Commission  Agreement. 

This  agreement,  made  and  entered  intx>  in  duplicate  this  18tli  day  ot 
May,  1914,  by  and  between  Mitchell  Wagon  Ck)mpany  of  the  city  of  Racine, 
and  state  of  Wisconsin,  party  of  the  first  part,  and  J.  B.  West  &  Co.,  of 
Memphis,  county  of  Shelby,  state  of  Tennessee,  party  of  the  second  part, 
witnesseth: 

That  the  said  Mitchell  Wagon  Company,  for  and  in  consideration  of  the 
covenants  and  agreements  hereinafter  named,  do  hereby  appoint  said  party 
of  the  second  part  their  agent  for  the  sale  of  their  farm  wagons,  from  the 
date  hereof  until  July  1,  1915,  in  and  for  the  following  territory,  to  wit, 
Memphis  and  vicinity,  in  the  state  of  Tennessee,  and  in  no  other  place  or 
places  except  as  herein  provided,  without  special  permission  in  writing. 

The  said  Mitchell  Wagon  Company  agree  to  furnish  the  said  party  of  the 
second  part  on  board  cars  at  Racine,  Wis.,  the  wagons  this  day  ordered  as 
described  on  order  blank  hereto  attached,  at  the  following  prices: 

Farm  Wagons  with  regular  wheels 37%  per  cent. 

Regular  tire,  seats  and  brakes 37%  per  cent. 

discount  from  their  list  prices  In  price  list  applying  to  catalog  No.  70.  Extra 
charge  for  wider  or  thicker  tire,  37%  per  cent,  discount  from  their  list  prices 
in  price  list  applying  to  catalog  No.  70. 

Farm  wagons,  extras  for  repairs,  37%  per  cent,  discount  from  their  list 
prices  in  price  list  applying,  to  catalog  No.  — ;  2%  wagons  with  beds  to  be 
37%  and  5  per  cent.    All  wagons  f.  o.  b.  Memphis,  Tennessee. 

In  Ueu  of  discount  from  list  prices,  all  wagons  are  to  be  settled  for  at  net 
prices  named  on  order  blank  hereto  attached  or  such  prices  as  are  named 
on  other  side  of  this  sheet 

The  same  to  be  sold  and  accounted  for  to  the  said  Mitchell  Wagon  Com- 
pany In  cash  or  notes  as  follows: 

All  wagons  sold  during  each  month  following  date  of  shipment  to  be  settled 
for  the  first  day  of  each  month  following  date  of  sale,  in  cash  or  by  said  sec- 
ond parties*  note  due  in  four  months,  drtiwing  interest  at  the  rate  of  six 
per  cent,  per  annum  from  date,  payable  at  the  nearest  bank  on  with  exchange 
on  Chicago  or  New  York.  All  such  settlements  to  be  accompanied  by  a  state- 
ment showing  wagons  on  hand  unsold. 

Cash  discount  of  five  per  cent,  will  be  allowed  on  all  wagons,  settled  for 
in  cash  within  twelve  months  from  date  of  shipment,  no  cash  discount  ta 
be  allowed  on  settlement  in  cash  after  twelve  months  from  date  of  shipment. 

It  is  agreed  that  after  the  first  shipment  under  this  contract,  the  prices 
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was  brought.  By  an  indorsement  on  the  margin  of  the  contract  it  was 
provided  that  settlements  for  wagons  sold  should  be  made  quarterly, 
instead  of  monthly,  except  that  the  first  settlement  should  be  made 

on  all  fatnre  shipments  of  wagons  shall  be  subject  to  such  changes  as  may  be 
occasioned  by  the  advance  or  decline  in  material  or  labor. 

The  said  Mitchell  Wagon  Company  warrant  aU  their  wagons  as  per  print- 
ed form  of  warranty  in  catalog. 

The  said  party  of  the  second  part  agrees  to  receive,  store,  pay  freight,  and 
keep  under  cover,  in  good  condition  and  fully  insured  at  their  own  expense, 
all  wagons  sent  them  until  sold  or  ordered  away  by  the  party  of  the  first 
part  as  herein  provided ;  to  pay  all  taxes  on  wagons  on  hand,  should  any  as- 
sessment be  made;  to  make  all  reasonable  efforts  to  sell  such  wagons  and 
not  seU  or  assist  in  the  sale  of  any  other  wagon  or  wagons,  except  tJbose  fur- 
nished by  the  party  of  the  first  part  under  this  contract. 

The  party  of  the  second  part  further  agrees  to  sell  all  wagons  shipped 
them  under  the  within  agreement  within  twelve  months  from  date  of  ship- 
ment, and  in  case  of  any  failure  or  neglect  to  do  so,  agrees  to  settle  at  the 
expiration  of  that  time,  or  at  any  time  thereafter  when  called  upon  to  do 
80  for  all  wagons  and  parts  of  wagons  remaining  on  hand  unsold  at  prices 
hereinbefore  stated  in  the  following  manner,  to  wit:  At  the  option  of  Mitchell 
Wagon  CJompany  to  either  pay  the  cash  for  said  wagons  or  to  give  their  note 
due  in  four  months  with  six  per  cent  interest  from  date,  payable  to  Mitchell 
Wagon  Company  or  order,  or  to  store  said  wagons  in  good  order,  free  of 
charge,  subject  to  the  order  of  said  MitcheU  Wagon  Company. 

If  the  said  party  of  the  second  part  at  any  time  during  the  continuance 
of  the  within  contract,  sell  or  close  out  their  business  they  agree  to  pur- 
chase all  wagons  remaining  on  hand  unsold,  paying  cash  therefor,  or  trans- 
fer same  to  their  successors  on  such  terms  as  will  be  satisfactory  to  the 
party  of  the  first  part  without  cost  to  said  party  of  the  first  part. 

If  the  terms  of  contract  are  complied  with  and  the  said  party  of  the  first 
part  should  order  one  or  more  or  the  whole  of  said  wagons  reshipped  or 
turned  over  to  other  parties,  the  party  of  the  second  part  wiU  be  entitled  to 
the  actual  freight  and  drayage  only  that  they  may  have  been  paid  out  on 
each  of  said  wagons,  which  is  to  be  in  full  of  all  charges;  but  if  from  any 
violation  of  the  contract  the  said  party  of  the  first  part  conclude  they  want 
possession  of  such  wagons  and  parts  of  wagons  as  are  on  hand  with  the  said 
party  of  the  second  part,  it  ia  agreed  that  all  such  wagons  and  parts  of 
wagons  on  hand  are  to  be  transferred  to  the  said  party  of  the  first  part  free 
of  all  charges  for  freight  and  drayage  that  may  have  been  paid  on  same  by 
the  said  party  of  the  second  part. 

It  is  further  agreed  by  and  between  the  parties  hereto  that  the  ownership 
of  all  wagons  furnished  under  this  or  any  previous  contract,  or  their  pro- 
ceeds, shall  remain  in  the  Mitchell  Wagon  Company  until  settlement  shall 
have  been  made  for  them  by  the  said  party  of  the  second  part,  as  provided 
in  contract  under  which  they  were  shipped. 

If  from  any  cause  whatever,  the  said  MitcheU  Wagon  Company  are  unable 
to  furnish  the  wagons  ordered,  they  shaU  not  be  held  Uable  for  any  com- 
mission or  damage  whatsoever;  and  It  is  further  agreed  that  this  appoint- 
ment be  and  the  same  is  hereby  made  revocable  at  the  pleasure  of  the  said 
party  of  the  first  part. 

No  verbal  agreement  pertaining  to  the  within  contract,  other  than  as  spe- 
cified herein,  wiU  be  recognized. 

Witness  our  hands  the  day  and  year  first  above  written: 

Mitchell    Wagon    Company, 

By  J.  K.  HemphlU,  Agent 
J.  B.  West  &  Co. 

Taken  by  J.  K.  HemphiU,  Agent  Subject  to  the  approval  of  Mitchell 
Wagon  Company. 

Approved.    Kadne,  Wis.,  May  25,  1914. 

Mitchell  Wagon  Company, 

T.  A.  Mitchell,  Treasurer. 
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at  the  end  of  six  months.  At  the  time  the  bankruptcy  proceeding  was 
brought  but  one  shipment  had  been  made  under  the  contract  and  six 
months  had  not  elapsed  from  the  time  thereof. 

[1-4]  The  right  of  appellant  to  the  relief  sought  by  it  depends  upon 
whether  the  contract  under  which  the  wagons  were  shipped  was  a 
sale,  conditional  or  absolute  with  lien  for  the  purchase  price,  or  an 
agency  to  sell.  If  it  was  a  conditional  sale,  appellant  is  not  entitled 
thereto,  because  such  a  sale  in  Tennessee  is  void  as  contrary  to  the 
public  policy  of  the  state.  Coweta  Fertilizer  Co.  v.  Brown,  163  Fed. 
162,  189  C.  C.  A.  612.  If  it  was  an  absolute  sale  with  such  lien,  the 
lien  is  of  no  avail,  for  want  of  record.  It  is  only  in  case  the  contract 
was  an  agency  to  sell  that  appellant  is  entitled  to  such  relief.  The  fact 
that  it  contemplated  and  provided  for  a  purchase  of  the  wagons  by 
the  bankrupt  in  the  course  of  the  transaction  did  not  prevent  its  being 
an  agency  to  sell  until  such  purchase.  In  Mechem  on  Sales,  §  45,  it 
is  said: 

"It  is,  moreover,  possible  that  the  relations  of  the  parties  may  change  or 
be  susceptible  of  change  during  the  progress  of  the  transaction.  Thus  there 
may  be  the  creation  of  a  genuine  agency  to  sell,  but  coupled  with  it  the  right 
of  the  agent  to  himself  become  the  purchaser  if  he  so  desires  or  a  stipulation 
that  in  a  certain  contingency — as  if  he  seU  at  a  different  time  or  price  than 
fixed — he  shall  or  may  be  treated  as  a  purchaser.  In  such  a  case,  if  the 
contingency  contemplated  occurs,  the  transaction  wiU  cease  to  be  an  agency  to 
sell  and  will  become  a  sale." 

And  in  his  work  on  Agency  (2d  Ed.)  §  2499,  the  same  author  said : 

"It  is  not  necessarily  inconsistent  with  the  idea  of  a  present  agency  that 
the  contract  shaU  provide  that,  at  the  close  of  the  season  or  the  happening 
of  some  other  event,  the  title  to  the  goods  remaining  unsold  shall,  at  the 
option  of  the  consignee,  then  vest  in  the  latter  who  shall  thereupon  become 
responsible  for  the  price." 

The  contract  here  provided  for  the  bankrupt  becoming  purchaser 
in  several  contingencies.  One  was  when  he  sold  the  wagons.  This 
follows  from  the  fact  that  he  had  a  right  to  sell  on  such  terms  as  to 
price  and  time  of  payment  as  he  liked,  but  was  bound,  if  he  sold,  to 
pay  appellant  for  them  at  a  fixed  price  and  a  fixed  time,  and  the  pro- 
ceeds of  the  sale  were  to  be  his.  A  sale  by  him  was,  in  effect,  a  pur- 
chase and  a  resale. 

In  Ex  parte  White,  L.  R.  6  Ch.  App.  397,  Mellish,  J.,  said : 

"It  appears  to  me  that  the  real  question  is:  When  NeviU  sold  the  goods, 
did  he  sell  them  as  the  agent  of  Towle  &  Co.,  so  as  to  make  Towle  &  Co. 
the  vendors,  and  the  persons  to  whom  he  sold,  purchasers  from  Towle  & 
Co.?  Or  did  he  sell  on  his  own  account,  so  as  to  create  the  relation  of  pur- 
chaser and  vendor  between  himself  and  Towle  &  Co.,  and  again  the  relation 
of  vendor  and  purchaser  between  himself  and  the  persons  to  whom  he  sold? 
Now,  it  is  said  that  he  was  a  del  credere  agent,  and  no  doubt  it  requires  a 
very  minute  examination  of  what  the  course  of  business  is,  to  distinguisli 
between  a  del  credere  agent,  and  a  person  who  is  an  agent  up  to  a  certain 
point,  that  is  to  say,  until  he  has  sold  the  goods,  but  who,  when  he  has  sold 
the  goods,  has  purchased  them  on  his  own  credit  and  sold  them  again  on 
his  own  account.  And  no  doubt  persons  may  suppose  that  their  relationship 
is  that  of  principal  and  agent,  when  in  point  of  law  it  is  not.  It  is  quite 
clear  that  NeviU,  if  he  sold  these  goods,  was  to  pay  Towle  &  Co.  for  them, 
at  a  fixed  price — that  is  to  say,  a  price  fixed  beforehand  between  him  and 
them — and  at  a  fixed  time.    Now,  if  it  had  been  his  duty  to  sell  to  his  cos- 


Digitized  by  VjOOQIC 


MITCHELL  WAGON  CO.  V,  POOLB  133 

tomers  at  that  price,  and  to  receive  payment  from  them  at  that  time,  then 
the  coarse  of  dealing  would  be  consistent  with  his  being  merely  a  del  credere 
agent,  because  I  apprehend  that  a  del  credere  agent,  like  any  other  agent,  is 
to  sell  according  to  the  Instructions  of  his  principal,  and  to  make  such  con- 
tracts as  he  is  authorized  to  make  for  his  principal ;  and  he  is  distinguished 
from  other  agents  simply  in  this,  that  he  guarantees  that  those  persons  to 
whom  he  sells  shall  perform  the  contracts  which  he  makes  with  them ;  and 
therefore,  if  he  sells  at  the  price  at  which  he  is  authorized  by  his  principal 
to  sell,  and  upon  the  credit  which  he  is  authorized  by  his  principal  to 
give,  and  the  customer  pays  him  according  to  his  contract,  then,  no  doubt, 
he  Is  bound,  like  any  other  agent,  as  soon  as  he  receives  the  money  to  hand 
it  over  to  the  principal.  But  if  the  consignee  is  at  liberty,  according  to  the 
contract  between  him  and  his  consignor,  to  sell  at  any  price  he  likes,  but 
is  to  bei  bound,  if  he  seljs  the  goods,  to  pay  the  consignor  for  them  at  a 
fixed  price  and  at  a  fixed  time,  in  my  opinion,  whatever  the  parties  may 
think,  their  relation  is  not  that  of  principal  and  agent  The  contract  of 
sale  whi<di  the  alleged  agent  makes  with  his  purchasers  is  not  a  contract 
made  on  account  of  his  principal,  for  he  is  to  pay  a  price  which  may  be 
different  from  those  fixed  by  the  contrajct  He  Is  not  guaranteeing  the  per- 
formance, by  the  persons  to  whom  he  sells,  of  their  contract  with  him,  which 
is  the  proper  business  of  a  del  credere  agent ;  but  he  is  to  undertake  to  pay 
a  certain  fixed  price  for  those  goods,  at  a  certain  fixed  time,  to  his  principal, 
wholly  independent  of  what  the  contract  may  be  which  he  makes  with  the 
persons  to  whom  he  sells;  and  my  opinion  is  that,  in  point  of  law,  the 
alleged  agent  in  such  a  case  is  making,  on  his  own  account,  a  contract  of  pur- 
chase with  his  alleged  principal,  and  is  again  reselling." 

Another  was  at  any  time  within  12  months  from  the  date  of  ship- 
ment at  his  option  by  paying  the  fixed  price,  in  cash,  when  he  would 
be  entitled  to  5  per  cent,  discount.  There  were  two  other  contingencies 
in  which  the  bankrupt  agreed  to  purchase  at  the  appellant's  option. 
One  was  at  the  expiration  of  the  selling  period  of  12  months  and  the 
other  in  case  he  sold  or  closed  out  his  business.  The  bankrupt  agreed,  in 
either  contingency,  at  appellant's  option,  to  purchase  all  the  wagons  then 
unsold.  Until  then  a  purchase  by  the  bankrupt  in  one  or  the  other  of 
these  four  contingencies,  what  was  the  relation  between  appellant  and 
the  bankrupt?  Was  is  that  of  seller  and  buyer,  or  principal  and  agent? 
The  contract  is  entitled  "Agent's  Commission  Agreement,"  and  its  initial 
provision  is  that  the  bankrupt  is  thereby  appointed  appellant's  "agent 
for  the  sale  of  their  farm  wagons"  for  the  time  and  in  the  territory 
thereby  prescribed.  But  this  is  not  conclusive.  Indeed,  it  may  be  of 
little  weight,  as  it  may  turn  out  to  be  a  pretense.  This  apart,  however, 
it  would  seem  that  there  can  be  no  question  that  the  relation  between 
them  was  that  of  principal  and  agent,  and  not  of  seller  and  buyer. 
This  follows  from  the  facts  that  there  was  no  agreement  on  the  part 
of  the  bankrupt  to  pay  the  prices  fixed  for  the  wagons — it  was  not 
cofrtemplated  that  he  should  pay  for  them  except  upon  his  becoming 
A  purchaser  in  one  of  the  contingencies  named — and  that  the  appellant 
had  the  right  to  demand  a  return  of  the  wagons  at  any  time.  That  it 
had  such  right  does  not  follow  from  the  provision  that,  until  a  bank- 
rupt so  becoming  a  purchaser,  the  ownership  of  the  wagons  should 
remain  in  it.  This  is  a  provision  characteristic  of  a  conditional  sale 
contract.  Nor  should  the  provision  that  the  appointment  of  the  bank- 
rupt as  agent  was  revocable  at  the  pleasure  of  the  appellant  be  stressed. 
The  contract  contemplated  other  shipments  under  it,  and  the  purpose 
of  the  provision  may  have  been  to  confer  the  right  of  withholding  fur- 
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ther  shipments  rather  than  that  of  demanding  the  return  of  wagons 
shipped.  The  existence  of  such  a  right  is  to  be  gathered  from  the 
provision  that  the  bankrupt  should  be  entitled  to  reimbursement  for 
freight  and  drayage  paid  out  by  him  if  appellant  should  order  the  wag- 
ons reshipped  or  turned  over  to  other  parties  when  he  had  complied 
with  the  terms  of  the  contract,  but  not  if  appellant  concluded  it  wanted 
possession  because  of  any  violation  thereof,  to  which  the  provision  that 
the  bankrupt  was  to  pay  all  expenses  until  the  wagons  were  sold  or 
"ordered  away"  looked.  This  provision  rather  presupposes  that  the 
bankrupt  had  such  right  than  confers  it.  But  that  which  is  presup- 
posed by  a  contract  is  as  much  a  part  of  it  as  that  which  is  expressly 
provided  for  therein.  This  provision  may  be  thought  to  be  a  harsh 
one.    But  there  is  no  gainsaying  that  it  is  there. 

The  relevant  decisions  in  other  jurisdictions  are  very  numerous — 
so  numerous  as  to  forbid  an  attempt  to  consider  them.  Note,  how- 
ever, may  be  taken  of  those  upon  which  the  parties  herein  rely  to 
sustain  their  respective  contentions.  Of  those  cited  by  appellee,  note 
need  be  taken  only  of  these  two,  to  wit,  Arbuckle  v.  Kirkpatrick,  98 
Tenn.  227,  39  S.  W.  3,  36  L.  R.  A.  285,  60  Am.  St.  Rep.  854,  and 
In  re  IRabenau  (D.  C.)  118  Fed.  471,  the  former  of  which  was  relied 
on  by  the  lower  court.  The  others  are  clearly  not  in  point.  In  the 
Tennessee  case  Judge  Wilkes,  in  enumerating  the  more  prominent  fea- 
tures of  the  contract  there  involved,  which  were  thought  to  character- 
ize it  as  one  of  sale  and  not  of  agency,  put  this  at  the  front : 

"It  win  be  noted  that  under  no  circumstances  were  any  goods  ever  to  be 
returned  to  Arbuckle  &  Co.;  aU  must  be  paid  for  In  60  days,  whether  sold 
or  not.  There  Is  no  stipulation  to  buy  at  the  expiration  of  60  days,  but  the 
contract  clearly  contemplates  a  payment  without  further  bargain  when  that 
time  arrives,  and  implies  a  present  sale,  on  a  credit  of  60  days." 

There  is  no  such  feature  as  that  in  this  case.  In  the  Rabenau  Case 
it  is  sufficient  to  note  that  the  transaction  there  was  "duplex."  There 
was  a  "doubling  of  contracts,"  one  of  which  was  a  conditional  sale  and 
the  other  intended  to  be  an  agency  to  sell  contract.  Judge  Philips  held 
that  the  purpose  of  this  was  to  evade  the  recording  statute.  Possibly 
something  he  said  may  be  in  point  here,  but  it  was  said  under  the 
shadow  of  the  two-faced  character  of  the  transaction. 

The  appellant  cites  these  decisions  of  the  Appellate  Court  of  the 
Seventh  Circuit,  to  wit.  In  re  Gait,  120  Fed.  64,  56  C.  C.  A.  470,  and 
In  re  Flanders,  134  Fed.  560,  67  C.  C.  A.  484;  and  these  by  the  Ap- 
pellate Court  of  the  Eighth  Circuit,  to  wit,  John  Deere  Plow  Co.  v. 
McDavid,  137  Fed.  802,  70  C.  C.  A.  422,  In  re  Columbus  Buggy  Co., 
143  Fed.  859,  74  C.  C.  A.  611,  Franklin  v.  Stoughton  Wagon  Co.,  168 
Fed.  857,  94  C.  C.  A.  269,  and  this  by  Judge  Sanford  of  the  Eastern 
and  Middle  Districts  of  Tennessee,  In  re  Harris  &  Bacherig  (D.  C.) 
214  Fed.  482,  in  each  of  which  the  contract  involved  was  held  to  be  an 
agency  to  sell  contract  The  Flanders,  John  Deere  Plow  Co.,  and  Co- 
lumbus Buggy  Cases  are  unlike  this,  in  that  the  contract  did  not  con- 
template that  the  agent  should  become  a  purchaser  in  any  contingency ; 
and  the  Gait,  Stoughton  Wagon  Co.,  and  Harris  &  Bacherig  Cases 
are  like  it  only  in  that  the  contract  contemplated  that  he  would  become 
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a  purchaser  In  one  contingency  only  and  that  at  the  option  of  the  prin- 
cipal at  the  end  of  the  selling  period.  It  may  not  be  amiss,  however, 
to  quote  from  the  opinions  in  them  as  to  the  test  of  determining  wheth- 
er a  given  contract  is  a  sale  or  an  agency  to  sell.  In  the  Gait  Case 
Judge  Jenkins  said: 

"In  a  bailment  the  bailor  may  require  the  restoration  of  the  thing  balled, 
and  in  a  sale,  whether  absolute  or  conditional,  there  must  be  an  agreement, 
express  or  Implied,  to  pay  the  purchase  price  of  the  thing  sold." 

In  the  Flanders  Case,  he  said : 

'*The  rule  by  which  to  distinguish  between  a  bailment  and  a  conditional 
sale  we  consider  as  decided  In  the  case  of  In  re  Gait,  120  Fed.  64  [56  0.  C. 
A.  470.]  We  there  held  that,  if  the  sender  has  a  right  to  compel  return  of 
the  thing  sent,  it  is  a  bailment,  and  not  a  [conditional]  sale,  and  that  In  a 
sale  there  must  be  an  agreement,  express  or  implied,  to  pay  the  purchase 
price." 

In  the  John  Deere  Plow  Co.  Case,  Judge  Riner  said : 

"The  plow  company  had  the  right,  under  the  contract,  to  require  the  goods 
returned,  and  in  this  It  lacks  one  of  the  necessary  elements  of  a  contract  of 
sale,  namely,  to  pay  money,  or  its  equivalent,  for  the  goods  delivered,  with 
no  obligation  to  return." 

In  the  Columbus  Buggy  Co.  Case,  Judge  Sanborn  said: 

**The  power  to  require  the  restoration  of  the  subject  of  the  agreement  is  an 
indelible  incident  of  a  contract  of  bailment" 

In  the  Stoughton  Wagon  Co.  Case,  Judge  Riner  said: 

^We  think  the  wagon  company  retained  fuU  control  of  the  disposition  to 
be  made  of  the  wagons,  in  that  it  could  direct  the  goods  returned  to  the  house 
and  shipped  elsewhere  as  desired,  and  In  this  it  lacks  one  of  the  necessary 
elements  of  a  contract  of  sale,  namely,  to  pay  money  or  its  equivalent  for  the 
goods  delivered  with  no  obligation  to  return." 

And  in  the  Harris  &  Bacherig  Case,  Judge  Sanford  said: 

•'Where,  as  in  the  present  case,  the  consignment  contract  expressly  reserves 
title  in  the  consignor,  with  the  right  to  demand  the  return  of  the  unsold  goods, 
and  merely  gives  him  an  option,  upon  the  happening  of  certain  conditions,  to 
change  the  contract  into  one  of  sale  as  to  the  unsold  goods,  the  contract 
remains  until  this  option  is  exercised  by  the  consignor  one  of  consignment 
merely  and  not  of  sale." 

The  contract  here  involved,  therefore,  as  to  all  its  characteristics, 
goes  beyond  any  of  the  cases  cited  by  either  side. 

In  the  case  of  In  re  Reynolds  (D.  C.)  203  Fed.  162,  the  writer  of 
this  opinion  had  to  deal  with  a  case  where  the  contract  involved  pro- 
vided not  only  that  the  agent  at  the  principal's  option  should  become 
the  purchaser  of  unsold  goods  at  the  end  of  the  selling  period,  but  also 
that,  as  to  goods  sold,  the  agent  on  the  first  day  of  each  month  should 
settle  for  those  sold  the  previous  month,  in  cash  or  by  his  four  months' 
note,  which  made  the  proceeds  of  the  sale,  up  to  that  time  the  prop- 
erty of  the  principal,  thereafter  the  property  of  the  agent,  and  he 
held  that  the  contract  was  an  agency  to  sell. 

There  is  no  decision  of  this  court  that  can  be  said  to  be  exactly  in 
point.  The  case  of  Coweta  Fertilizer  Co.  v.  Brown,  supra,  from  Ten- 
nessee, was  somewhat  similar  to  that  of  Arbuckle  v.  Kirkpatrick,  su- 
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pra,  which  Judge  Lurton  cited  in  support  of  the  position  taken  that 
the  contract  there  involved  was  an  absolute  sale  with  lien  for  the  pur- 
chase price.  The  receiver  of  the  goods  obligated  himself  to  pay  a  fixed 
price  at  a  fixed  time,  and  there  was  no  right  to  a  return  of  the  goods. 
Both  sides  agreed  that  the  contract  was  one  of  sale  and  not  of  bail- 
ment. The  sole  difference  was  as  to  whether  the  sale  was  conditional 
or  absolute,  and,  if  the  former,  whether  the  goods  could  be  reclaimed. 
The  cases  of  Mishawaka  Woolen  Mfg.  Co.  v.  Westveer,  191  Fed.  465, 
112  C.  C.  A.  109,  John  Deere  Plow  Co.  v.  Mowry,  222  Fed.  1,  137 
C.  C.  A.  539,  In  re  Stoughton  Wagon  Co..  231  Fed.  676.  145  C.  C. 
A.  562,  and  Walter  A.  Wood  M.  &  R.  M.  Co.  v.  Croll,  231  Fed.  679, 
145  C.  C.  A.  565,  were  from  Michigan.  In  that  state  a  conditional 
sale  is  valid  and  the  goods  are  reclaimable  from  a  holder  of  a  mortgage 
of  record  or  a  trustee  in  bankruptcy.  In  each  of  these  cases  the  con- 
tract under  which  the  goods  were  delivered  was  a  sale.  The  sole 
question  was  whether  the  sale  was  conditional  or  absolute  with  a  lien 
for  the  purchase  price,  in  which  latter  case  the  lien,  for  want  of  rec- 
ord, was  subordinate  to  the  right  of  such  holder  or  trustee.  It  was 
held  that  the  sale  was  absolute  with  such  lien.  The  main  ground  for 
the  decision,  at  least  in  all  but  the  first  one,  was  that  the  party  to 
whom  the  goods  were  delivered  had  the  right  of  resale.  This  right 
was  regarded  as  inconsistent  with  ownership  in  the  party  who  had  de- 
livered them  as  in  a  conditional  sale.  It  was  consistent  only  with  an 
agency  to  sell,  which  it  was  not  claimed  to  be.  Judge  Denison,  in  the 
John  Deere  Plow  Co.  v.  Mowry  Case,  characterized  the  contract  with 
which  it  was  consistent  as  "a  pro  tem.  agency  or  consignment";  "a 
consignment  or  an  agency  to  resell  up  to  the  time  when  the  vendee  be- 
came obliged  to  pay  the  price  and  take  the  title";  and  "what  was 
(temporarily  and  pending  the  maturing  of  the  sale)  a  mere  consign- 
ment or  agency."  And  in  a  note  thereto  he  distinguished  John  Deere 
Plow  Co.  V.  McDavid,  supra,  from  the  case  in  hand,  in  that  the  rela- 
tion created  by  the  contract  there  involved  was  that  of  principal  and 
agent.  As  the  contract  here  contemplated  a  resale,  it  would  seem  un- 
der these  decisions  that  if  it  could  be  said  that  it  was  a  sale  at  all,  it 
was  an  absolute  sale  with  lien  for  purchase  price,  rather  than  a  condi- 
tional one. 

The  appellees  urge  the  course  of  dealing  between  the  bankrupt  and 
appellant's  predecessor  as  having  bearing  on  the  interpretation  of  the 
contract.  But  assuming  that  it  is  relevant,  it  is  not  inconsistent  with 
the  interpretation  of  the  contract  which  we  have  made. 

We  hold,  then,  that  the  contract  was  an  agency  to  sell,  and  not  a 
sale,  and,  as,  at  the  time  of  the  bringing  of  the  bankruptcy  proceeding, 
the  bankrupt  had  not  become  the  purchaser  of  the  wagons  then  on 
hand,  shipped  under  the  contract  in  either  of  the  contingencies  con- 
templated thereby,  appellant  was  the  owner  and  entitled  to  the  posses- 
sion thereof. 

[5]  The  appellees  set  up  a  defense  to  appellant's  right  to  recover 
its  wagons  that  it  was  a  foreign  corporation  and  had  not  complied  with 
the  statute  of  Tennessee  requiring  such  a  corporation  to  register  its 
charter  before  it  has  a  right  to  do  business  therein.    It  is  sufficient 
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answer  to  this  defense  to  say  that  the  appellant  had  not  violated  that 
statute  by  doing  business  in  Tennessee.  It  is  not  claimed  that  it  did 
business  therein  except  in  so  far  as  the  sale  of  its  wagons  by  the  bank- 
rupt as  a  factor  was  the  doing  of  business  by  it.  But  this  is  not  a 
doing  of  business  by  it  in  Tennessee  within  the  meaning  of  the  stat- 
ute. And  this  has  been  so  held  by  the  Supreme  Court  of  Tennessee, 
since  the  hearing  below,  in  the  case  of  Cooper  Rubber  Co.  v.  John- 
son, 133  Tenn.  562,  182  S.  W.  593.  And  see  the  case  of  Butler  Bros. 
Shoe  Co.  V.  United  States  Rubber  Co.,  156  Fed.  1,  84  C.  C.  A.  167. 

We  are  therefore  constrained  to  reverse  the  judgment  of  the  lower 
court,  with  direction  to  sustain  appellant's  claim. 


(235  Fed.  825) 

BNNIS-BROWN  CO.  v.  CENTRAL  PAO.  RT.  CO.  et  aL 

(and  fifteen  other  cases.) 

(CJircult  CJourt  of  Appeals,  Ninth  Circuit.    August  14,  1916.) 
No.  2729. 

QuiETTNO  TnuE  ^=>13 — ^Jurisdiction  of  Equity — ^Adequate  Remedy  at  Law. 

A  biU  which  alleges  that  complainant  is  the  owner  of  a  tract  of  land, 
and  that  defendant,  a  railroad  company,  is  in  the  exclusive  ];>ossession 
of  the  entire  tract,  and  admits  that  defendant  has  been  for  50  years 
using  the  same  for  railroad  purposes,  does  not  state  a  cause  of  action  in 
equity  to  quiet  title,  although  it  further  alleges  that  the  use  of  the  entire 
tract  is  not  necessary  to  the  operation  of  defendant's  railroad ;  com- 
plainant's remedy  being  limited  to  an  action  of  law  for  damages. 

[Ed.  Note.--For  other  cases,  see  Quieting  Title,  Dec  Dig.  <&=»13.1 

Gilbert,  Circuit  Judge,  dissenting. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Sec- 
ond Division  of  the  Northern  District  of  California;  Wm.  C.  Van 
Fleet,  Judge. 

Suit  in  equity  by  the  Ennis-Brown  Company  against  the  Central 
Pacific  Railway  Company  and  the  Southern  Pacific  Company,  with 
fifteen  other  cases.  Decrees  for  defendants,  and  complainant  ap- 
peals.   Affirmed. 

For  opinion  below,  see  228  Fed.  46. 

The  suit  above  entitled  and  fifteen  other  similar  suits  consolidated  with  it 
were  instituted  for  the  purpose  of  quieting  the  alleged  title  of  the  appellant 
to  certain  lands  in  the  city  of  Sacramento,  Cal.,  lying  between  the  west  line 
of  Front  street  and  the  Sacramento  river,  and  for  an  injunction  against  the 
assertion  of  any  adverse  interest  therein  by  the  appellees,  and  for  general 
relief.  Omitting  the  Jurisdictional  averments  and  description  of  the  property, 
the  facts  set  up  in  each  of  the  original  bills  of  complaint  are  in  substance 
these:  That  the  complainant  "is,  and  at  all  the  times  mentioned  herein  was, 
the  owner  in  fee  simple"  of  the  property  described,  and  "that  the  defendants 
and  each  of  them  claim  an  estate  or  interest  in  said  property  adverse  to  the 
complainant,  which  claim  is  without  right,"  and  "defendants  have  not,  nor 
has  either  of  them,  any  estate,  title,  right,  or  interest  in  or  to  the  property  or 
any  portion  thereof;  that  the  defendant  Central  Pacific  Railway  Company 
is  not  in  possession  of  the  premises  involved  or  any  part  thereof." 

The  answers  of  the  defendants  to  the  original  bills  set  up  similar  defenses 
to  each  of  the  suits,  denying  in  substance  any  title  or  interest  in  the  com- 

ts»For  other  cases  see  same  topic  A  KBT-NUMBER  in  aU  Key-Numbered  DlgesU  ft  Indexes 
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plainant,  aDd  setting  up  a  fee-simple  title  to  tbe  property  in  question  in  the 
Central  Padflc  Railway  Company,  and  a  lease  of  the  property  by  that  com- 
pany to  the  Southern  Pacific  Company.  The  answers  further  allege  that  the 
Central  Pacific  Railway  Company  is  not  in  actual  possession  of  any  part  of 
the  premises,  but  that  it  is  in  possession  thereof  through  the  defendant 
Southern  Pacific  Company  by  lease  and  agreement  made  by  the  predecessor 
in  interest  of  the  Central  Pacific  Railway  Company  to  the  said  Southern 
Pacific  Company,  and  that  the  said  Central  Pacific  Railway  Company  claims 
to  be  the  owner  in  fee  simple  absolute  of  the  said  property,  subject  to  the  pos- 
session of  the  said  Southern  Pacific  Company  under  said  lease  and  agreement, 
and  that  the  said  Central  Pacific  Railway  Company  **has  acquired  title  to 
said  real  property  from  all  persons  of  every  kind  and  description  who  have 
at  any  time  had  any  right,  title,  claim,  or  interest  in  and  to  said  property  or 
any  part  thereof."  The  answers  also  pleaded  the  various  statutes  of  limi- 
tation and  further  alleged: 

"That  the  said  Central  Pacific  Railroad  Company  of  California  and  its 
successors  in  interest,  ever  since  1863,  have,  and  the  said  defendants,  as  such 
successors,  do  now  maintain,  upon  said  property,  valuable  and  extensive 
railroad  works  and  improvements  and  railroad  tracks,  and  that  now,  and 
for  many  years  last  past,  the  said  railroad  works  and  improvements  have, 
and  do  now,  constitute  a  part  of  the  railroad  system  of  the  said  Central 
Pacific  Railway  Company,  which  runs  from  Ogden,  in  the  state  of  Utah, 
through  portions  of  the  state  of  Utah,  and  through  the  state  of  Nevada,  and 
through  portions  of  the  state  of  California,  and  over  and  through  the  proper- 
ty described  in  the  complaint,  and  connected  up  by  tracks  with  other  property 
of  other  railroad  corporations,  and  that  ever  since  1863  the  said  railroad 
tracks,  works,  and  improvements  on  the  said  real  property  described  in  the 
complaint  have  been,  and  now  are,  used  and  employed  by  the  said  defend- 
ants and  their  predecessors  in  interest,  in  interstate  commerce,  as  well  as 
intrastate  commerce,  by  virtue  of  the  fact  that  the  said  Central  Pacific 
Railway  Company,  and  its  predecessors  in  interest,  and  the  said  Southern 
Pacific  Company  have  been,  and  now  are,  common  carriers  of  freight  and 
persons  for  hire.  That  ever  since  1863  vast  and  large  sums  of  money  have 
been  expended  by  the  said  defendants  and  their  predecessors  in  interest  in 
constructing,  maintaining,  and  operating  buildings  and  structures  upon  the 
said  property  as  a  part  of  the  said  system.  That  a  part  of  the  said  prop- 
erty is  covered  by  the  railroad  freight  sheds  of  the  said  defendants,  and  the 
balance  of  said  property  by  railroad  tracks  a'nd  other  improvements  of  the 
said  defendants,  all  of  which  has  been,  during  the  said  period  of  time,  and 
now  are,  devoted  to  public  use.  That  the  said  complainant,  and  its  prede- 
cessors in  interest,  have  stood  by  and  permitted  the  said  defendants,  and 
their  predecessors  in  interest,  to  expend  large  sums  of  money  in  the  con- 
struction, maintenance,  and  operation  of  the  said  improvements  and  rail- 
road works  and  tracks,  with  the  knowledge  of  the  said  defendants  and  their 
predecessors  in  interest  claiming  to  own  the  said  lands  in  fee  simple  absolute, 
and  have  never  made  any  claim  to  the  said  defendants,  or  either  of  them,  un- 
til the  commencement  of  the  present  action,  that  the  said  complainant,  or  its 
predecessors  in  interest,  ever  claimed  any  right,  title,  claim,  or  interest  in 
and  to  the  said  lands,  or  any  part  thereof.  That  the  said  complainant  and 
its  predecessors  in  interest  have  expressly  and  impliedly  acquiesced  in  and 
consented  to  the  entry  of  the  said  defendants  and  their  predecessors  in  in- 
terest upon  the  lands  described  in  the  complaint,  and  in  the  construction, 
operation,  and  maintenance  of  the  said  railroad  works  and  improvements 
and  structures  hereinbefore  referred  to,  and  for  more  than  50  years  last 
past  have  never  made  any  objection  or  hlnderance  thereto.  That  the  railroad 
tracks  over  and  through  the  lands  described  in  the  complaint  are  used,  and 
have  been  for  many  years  last  past  used,  by  the  said  defendants  for  the 
construction,  operation,  and  maintenance  of  the  main  line  tracks,  which  con- 
nect and  have  connected  the  dty  of  Sacramento  with  the  said  railroad  sys- 
tem and  with  other  places  in  the  state  of  California,  and  with  cities  and  towns 
in  other  states  of  the  United  States.  That  the  said  property  contains,  and 
has  for  many  years  contained,  other  tracks,  which  are  used,  and  are  now 
being  used,  for  switching  and  terminal  purposes  in  the  reception  and  delivery 
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of  frdght  in  connection  with  the  said  railroad  system,  and  along  the  east 
side  of  the  said  property  described  in  the  complaint,  together  with  property 
adjoining  the  same  on  the  north  and  south,  there  is  now,  and  has  been,  con- 
stmcted  and  maintained  by  the  said  defendant,  and  their  predecessors  in 
hiterest,  a  large  structure,  known  as  the  Sacramento  freight  sheds  of  the 
said  defendants,  and  to  the  west  thereof,  during  said  time,  have  been  lo- 
cated, and  are  now  located,  the  tracks  leading  to  and  from  the  said  fi-eight 
sheds,  as  well  as  the  main  line  tracks,  and  to  the  west  thereof,  and  bordering 
upon  the  Sacramento  river,  there  have  been,  and  during  all  of  said  time  have 
been,  maintained  and  operated  by  the  said  defendants,  and  their  predecessors 
in  interest,  wharves  used  by  the  said  defendants  and  their  predecessors  in 
interest  in  connection  with  the  said  railroad  system,  and  as  means  of  receiv- 
ing and  discharging  freight  to  and  from  steamers,  which  constitute,  and  for 
many  years  last  past  has  constituted,  a  part  of  the  system  of  the  said  defend- 
ants in  connection  with  the  said  railroad  system.  The  said  steamers,  during 
all  of  said  time,  have  and  do  now  ply  upon  the  Sacramento  river  in  carrying 
freight  to  and  from  the  city  of  Sacramento,  and  which  is  handled  by  the  said 
defendants  as  a  part  of  its  railroad  system,  also  as  a  part  of  its  steamer  sys- 
tem. That  tf  the  said  complainant  succeeds  in  establishing  title  to  the  said 
lands  described  in  the  complaint,  or  any  part  thereof,  and  obtains  possession 
thereof,  the  railroad  system  of  the  said  defendants,  as  well  as  the  steamer 
system  of  the  said  defendants,  will  be  interfered  with  and  broken,  and  the 
said  defendants  prevented  from  carrying  freight  and  passengers  to  and  from 
the  dty  of  Sacramento  to  other  points  within  the  state  of  California,  and  to 
and  from  other  states,  and  thereby  great  and  irreparable  public  loss  will  be 
sustained.  That  for  more  than  50  years  last  past  the  said  complainant  and 
its  predecessors  in  interest  have  stood  silently  by  and  permitted  the  system 
of  the  said  defendants  and  its  predecessors  in  interest  to  grow  and  expand, 
and  the  property  described  in  the  complaint  to  be  used  as  a  part  of  the  said 
system,  and  large  sums  of  money  to  be  expended  by  the  said  defendants 'upon 
the  faith  thereof,  and  never,  at  any  time,  objected  to  the  right  of  the  said 
defendants  and  their  predecessors  in  interest  to  use  the  said  property,  as 
a  part  of  its  railroad  and  steamer  system,  but  at  all  times  consented  and 
acquiesced  in  and  to  the  use  of  the  same  by  the  said  defendants  and  their 
predecessors  in  interest.  Defendants  therefore  aver,  in  equity  and  good 
conscience,  that  the  said  complainant  is  now  estopped  to  claim  any  right,  title, 
daim,  or  interest  in  and  to  the  property  described  in  the  complaint,  or  any 
part  thereof.  That  the  alleged  cause  of  action  in  equity  of  said  complainant 
is  barred  by  its  laches,  and  the  laches  of  its  predecessors  in  interest.  That  ' 
the  alleged  cause  of  action  is  stale  and  presents  no  equity.  That  the  said 
complainant  does  not  come  into  equity  with  clean  hands.  That,  prior  to  the 
commencement  of  the  present  action  in  equity,  complainant,  or  its  predeces- 
sors in  interest,  have  never  asserted  any  claim  or  title  to  the  lands  described 
in  the  complaint,  or  any  part  of  such  lands.  That  if  the  said  complainant, 
or  its  predecessors,  ever  had  any  interest  or  estate  in  and  to  said  property, 
the  said  defendants  and  their  predecessors  in  interest  could  have  acquired  the 
same  by  law  of  the  eminent  domain,  under  the  laws  of  the  state  of  California, 
as  each  of  the  same  is,  and  has  been,  ever  since  its  organization,  a  steam  rail- 
road corporation,  engaged  in  the  business  of  a  common  carrier  of  persons  and 
freight  for  hire.  That  all  of  the  lands  described  in  the  complaint  are  nec- 
essary to  the  said  public  use  in  charge  of  the  said  defendants." 

On  March  1,  1915,  the  suits  were  set  for  trial  at  Sacramento  May  25th.  On 
May  24,  1915,  the  defendants  moved  the  court  to  transfer  the  suits  to  the 
law  side  of  the  court,  on  the  ground  that  it  appeared  that  the  complainant 
had  a  plain,  adequate,  and  complete  remedy  at  law,  which  motion  the  court 
granted  unless  complainant  should  amend  the  bills  within  10  days.  Within 
that  time  it  did  file  amended  bills  in  all  respects  similar  to  the  original  ones, 
bnt  with  the  following  additional  averments: 

**The  defendants  Southern  Pacific  Company  and  Central  Pacific  Railway 
Company  are,  and  each  of  them  is,  engaged  in  the  general  business  of  rail- 
road corporations  as  common  carriers  of  passengers  and  freight,  and  said 
Southern  Pacific  Company  maintains  upon  and  over  a  portion  of  the  property 
described  in  tlie  amended!  bill  filed  herein  a  railroad  main  track  over  and 
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upon  which  It  operates  trains  In  the  exercise  of  Its  said  business.  To  pre- 
vent the  maintenance  and  operations  of  said  railroad  track  would  Interfere 
with  the  service  of  said  defendant  Southern  Pacific  Ck>mpany  to  the  general 
public  In  the  city  of  Sacramento  and  In  the  county  of  Sacramento,  and  else- 
where. On  other  portions  of  said  property  said  Southern  Pacific  CJompany 
maintains  other  railroad  tracks,  which  are  switching  tracks,  and  a  large 
structure  known  as  the  Sacramento  freight  sheds,  and  sheds  used  as  a  wharf 
bordering  upon  the  Sacramento  river.  The  public  Interest  neither  of  the  In- 
habitants of  the  dty  of  Sacramento  nor  or  [of]  the  county  of  Sacramento, 
nor  of  any  other  community  requires  the  maintenance  of  [or]  continuance  of 
said  last-mentioned  tracks  or  said  sheds  by  said  Southern  Pacific  Company. 
All  of  said  tracks  herein  mentioned  and  sheds  are  used  exclusively  by  the 
defendant  Southern  Pacific  Company,  and  said  company  claims  that  as  a 
public  service  corporation  It  Is  entitled  to  the  continuous  and  exclusive  use  of 
said  tracks,  sheds,  and  the  land  upon  which  the  same  are  situated.  The 
four  most  Important  business  streets  In  the  dty  of  Sacramento  running 
toward  the  Sacramento  river  are  I,  J,  K,  and  L  streets;  that  said  land  Is 
situated  near  the  foot  of  said  streets,  borders  upon  the  Sacramento  river,  and, 
together  with  the  land  adjacent  thereto  Is  the  most  convenient  point  for  the 
shipment  of  freight  Into  and  from  the  city  of  Sacramento ;  that  the  commerce 
of  the  dty  of  Sacramento  by  water  Is  approximately  one-half  of  the  com- 
merce of  said  dty;  that  the  public  Interest  of  the  dtlzens  of  the  dty  of 
Sacramento  and  of  the  county  of  Sacramento  and  thereabouts  requires  that 
said  property  should  not  be  used  exclusively  by  said  defendant  Southern 
Padfic  Company;  that  the  use  of  said  property  by  said  Southern  Padfle 
Company  Is  subordinate  to  the  requirement  of  public  Interest;  that  the 
land  upon  which  said  sheds  are  built  should  be  open  to  use  by  others  than 
said  defendant,  Southern  Padfic  Company,  and  to  the  title  and  rights  of  the 
complainant  therein  and  thereto.'*  The  prayer  of  the  bill  was  that  th^ 
defendants  be  required  to  set  out  the  source  and  nature  of  their  respective 
claims,  and  that  they  be  adjudged  without  right  and  of  no  force  and  effect, 
and  that  the  deiendants  and  each  of  them  be  perpetually  enjoined  from  as- 
serting any  Interest  in  the  property,  and  for  such  other  and  further  relief 
as  the  equities  of  the  case  should  require,  and  for  costs. 

Thereupon  the  defendants  moved  the  court  to  dismiss  each  of  the  bills 
as  so  amended  upon  various  grounds  stated,  some  of  which  grounds  were 
sustained  by  the  trial  court,  and  an  order  entered  allowing  the  complainant 
10  days  within  which  to  further  amend,  which  leave  being  refused,  judg- 
ments were  entered  dismissing  the  bills  as  amended.  The  case  is  brought 
here  by  complainant  by- appeal. 

Burrell  G.  White,  of  San  Francisco,  Cal.,  for  appellant. 

E.  J.  Foulds,  of  San  Francisco,  Cal.,  and  William  H.  Devlin  and 
Devlin  &  Devlin,  all  of  Sacramento,  Cal.  (Edward  Elliott  and  Roy  S. 
Bartlett,  both  of  San  Francisco,  Cal.,  of  counsel),  for  appellees. 

Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges. 

ROSS,  Circuit  Judge  (after  stating  the  facts  as  above).  It  will 
be  readily  seen  that,  while  the  bills  allege  that  the  defendant  cc«n- 
panics  are  "engaged  in  the  general  business  of  railroad  corporations 
as  common  carriers  of  passengers  and  freight,"  and  that  the  defend- 
ant Southern  Pacific  Company  is,  in  the  conduct  of  such  business,  in 
the  exclusive  possession  of  the  property  described  in  the  bills,  and 
that  the  defendant  Central  Pacific  Railway  Company  "is  not  in  pos- 
session of"  it,  they  make  no  reference  to  the  fact,  alleged  in  the  an- 
swer of  the  defendants  to  the  original  bills,  that  the  Southern  Pa- 
cific Company  entered  into  the  actual  possession  of  the  property  about 
50  years  before  the  bringing  of  the  suits  under  a  lease  from  the  pred- 
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ecessor  in  interest  of  the  Central  Pacific  Railway  Company,  and  has 
ever  since  held  the  same  under  such  lease;  and  while  the  bills  as 
amended  allege  the  public  character  of  the  business  of  the  Southern 
Pacific  Company  and  the  exclusive  possession  of  that  company  of 
the  property  in  question  in  the  carrjdng  on  of  such  business,  they  do 
not  allege  that  the  complainant  had  any  interest  therein  at  the  time 
that  company  took  possession  of  the  land  in  the  carrying  on  of  its 
business  of  common  carrier  of  passengers  and  freight. 

Now,  what  is  the  necessary  result  of  all  of  this  ?  If  it  be  conceded 
that  the  Southern  Pacific  Company  took  possession  of  the  property 
without  any  right  whatever,  and  built  its  railroad  tracks,  sheds,  and 
other  structures  in  the  prosecution  of  its  business  as  common  car- 
rier, the  law  is  well  settled  that  the  owner  of  the  land,  remaining  in- 
active and  permitting  such  expenditures,  "will  be  estopped  from  main- 
taining either  trespass  or  ejectment  for  the  entry,  and  will  be  re- 
garded as  having  acquiesced  therein,  and  be  restricted  to  a  suit  for 
damages."  Roberts  v.  Northern  Pacific  Raikoad,  158  U.  S.  1,  11,  15 
Sup.  Ct.  756,  758  (39  L.  Ed.  873) ;  Kindred  v.  Union  Pacific  Railroad 
Co.,  225  U.  S.  582,  32  Sup.  Ct.  780,  56  L.  Ed.  1216,  and  cases  there 
cited.  Indeed,  it  is  conceded  on  behalf  of  the  appellant  that  the  lat- 
ter cannot  maintain  an  action  of  ejectment  to  recover  the  possession 
of  the  premises  in  question,  because  the  defendant  Southern  Pacific 
Company  is  in  possession  thereof  as  a  public  service  corporation ;  but 
it  is  insisted  that  the  appellant  has  not  "an  adequate  and  complete 
remedy  in  an  action  for  damages  against  said  Southern  Pacific  Com- 
pany, because  damages  for  the  taking  of  the  land  is  not  adequate  or 
complete  as  a  substitute  for  the  rights  of  ownership  in  real  prop- 
erty, and  that  under  the  allegations  of  the  amended  bills  appellant 
could  not  be  required  to  accept  damages  unless  the  land  involved 
be  necessary  to  the  exclusive  use  of  appellee  Southern  Pacific  Com- 
pany as  a  public  service  corporation,  and  that  it  is  entitled  to  test  the 
question  of  the  necessity  of  the  taking  (in  equity)  and  is  not  com- 
pelled to  admit  the  necessity  and  sue  in  damages" ;  and  that  position 
is  largely  based  upon  the  decision  of  the  Circuit  Court  of  Appeals  of 
the  Eighth  Circuit  in  the  case  of  Stuart  v.  U.  P.  R.  R.  Co.,  178  Fed. 
753,  103  C.  C.  A.  89,  where  Judge  Van  Devanter  (now  Mr.  Justice 
Van  Devanter  of  the  Supreme  Court),  in  delivering  the  opinion  of 
the  court,  said,  among  other  things : 

"It  la  true,  generaUy  speaking,  that  In  the  courts  of  the  United  States  a 
suit  to  quiet  title  cannot  be  maintained  by  a  complainant  who  Is  not  In 
po^esslon  against  a  defendant  who  Is  In  possession;  and  this  Is  so  because 
there  Is  a  plain,  complete,  and  adequate  remedy  at  law.  Whitehead  v.  Shat- 
tnck,  138  U.  S.  140,  150, 11  Sup.  Ct  276,  34  L.  Ed.  873 ;  United  States  Mining 
Co.  V.  Lawson,  67  C.  C.  A.  587,  134  Fed.  769 ;  Lawson  v.  United  States  Mln- 
\ng  Co.,  207  U.  S.  1,  9.  28  Sup.  Ct.  15.  52  L.  Ed.  65.  But  It  also  is  true  that  In 
exceptional  eases,  where  there  is  no  such  remedy  at  law,  the  general  rule 
does  not  apply." 

And  the  court  proceeded  to  show  that  that  case  was  one  of  the 
exceptional  ones.  It  was  a  suit  to  quiet  title  to  a  tract  of  160  acres 
of  land  patented  to  the  complainant  by  the  government,  across  which 
extended  the  right  of  way  of  the  defendant  railroad  company.    Ex- 
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cept  as  occupied  by  the  defendant  company  for  purposes  of  its  right 
of  way,  the  land  was  not  in  the  actual  possession  of  either  party.  In 
holding  that  that  suit  was  well  brought  in  equity  the  court  said : 

"What  really  Is  the  subject  of  the  adverse  claims  of  the  parties  Is  a  strip 
400  feet  in  width  along  the  appellee's  railroad.  Part  of  this  is  in  the  actual 
possession  of  the  appellee,  is  occupied  by  permanent  and  costly  railroad  struc- 
tures, and  is  being  used  as  a  right  of  way  for  strictly  railroad  purposes.  If 
It  be  not  true  that  the  Padflc  Railroad  Acts  granted  a  right  of  way  400  feet 
in  width  across  the  Eastman  tract,  it  still  Is  true  that  they  authorized  the 
acquisition,  by  agreement  or  condenmatlon,  of  a  right  of  way  thereover,  not 
exceeding  200  feet  in  width.  The  owners  of  the  tract  did  not  insist  that  the 
railroad  be  not  constructed  and  put  in  operation  in  advance  of  an  exercise  of 
this  authority,  but  by  their  silence  and  Inaction  acquiesced  in  such  con- 
struction and  operation  without  any  precedent  agreement  or  condenmatlon. 
The  railroad  has  been  in  operation  since  1870,  and  its  continued  operation 
has  become  a  matter  of  large  pubUc  concern.  In  addition,  there  is  a  pro- 
nounced and  bona  fide  dispute  as  to  how  much  of  the  tract  has  been  occupied 
and  used  as  a  right  of  way;  the  appellants  insisting  tliat  this  occupancy 
and  use  have  been  confined  to  25  feet  or  less  on  either  side  of  the  center  line 
of  the  railroad,  and  the  appellee  Insisting  that  they  have  extended  to  50 
feet  or  more  on  either  side.  In  these  circumstances  it  is  apparent,  as  we 
think,  that  the  appellants  are  entitled  to  a  hearing  and  decision  as  to  what 
extent  the  appellee  is  entitled  to  occupy  and  use  the  tract  as  a  right  of  way, 
that  they  are  not  entitled  to  oust  the  appellee  from  its  actual  possession  or 
to  interrupt  the  operation  of  its  railroad,  and  that  their  rights  can  be  com- 
pletely and  adequately  determined  by  a  suit  in  equity  in  the  nature  of  one  to 
quiet  title,  but  not  otherwise.  As  was  said  in  Northern  Pacific  Railroad  Co. 
V.  Smith,  171  U.  S.  260,  271,  18  Sup.  Ct  7W,  798,  43  L.  Ed.  157:  *There  is 
abundant  authority  for  the  proposition  that,  wMle  no  man  can  be  deprived  of 
his  property,  even  in  the  exercise  of  the  right  of  eminent  domain,  unless  he 
is  compensated  therefor,  yet  that  the  property  holder,  if  cognizant  of  the 
facts,  may,  by  permitting  a  railroad  company,  without  objection,  to  take 
possession  of  the  land,  construct  its  track,  and  operate  its  road,  preclude  him- 
self from  a  remedy  by  an  action  of  ejectment.  His  remedy  must  be  sought 
either  in  a  suit  in  equity,  or  in  a  proceeding  under  the  statute,  if  one  be 
provided,  regulating  the  appropriating  of  private  property  for  railroad  pur- 
poses.* Other  cases  of  like  import  are  Roberts  v.  Northern  Pacific  R.  R. 
Co.,  158  U.  S.  1,  11,  15  Sup.  Ct.  756,  39  L.  Ed.  873;  Penn  Life  Ins.  Co.  v. 
Austin,  168  U.  S.  685,  698,  18  Sup.  Ct  223,  42  L.  Ed.  626;  New  York  City 
V.  Pine,  185  U.  S.  93,  22  Sup.  Ct.  592,  46  L.  Ed.  820;  Donohue  v.  El  Paso  & 
Southwestern  R.  R.  Co.,  214  U.  S.  409,  29  Sup.  Ct.  698,  53  L.  Ed.  1060.  There 
may  be  cases  in  which  an  action  for  compensation  or  damages  under  the 
statute  would  afford  a  plain,  complete,  and  adequate  remedy;  but  this  is 
not  such  a  case,  for,  in  the  absence  of  a  prior  determination  of  the  dis- 
pute respecting  the  width  of  the  strip  actually  occupied  and  used  as  a  right 
of  way,  such  an  action  could  not  be  maintained  without  either  conceding  the 
greater  occupancy  and  use  asserted  by  the  appellee  or  risking  a  recovery  of 
less  than  the  actual  damages.  A  remedy  cannot  be  regarded  as  plain,  com- 
plete, and  adequate  when  to  pursue  it  is  to  jeopardize  a  part  of  what  is 
claimed,  irrespective  of  the  merits." 

It  is  thus  apparent  that  the  sole  ground  upon  which  that  case  was 
held  a  proper  one  for  equity  was  the  dispute  and  uncertainty  over 
the  extent  of  the  actual  possession  of  the  defendant  company  and 
the  limits  of  its  right  of  way  under  the  congressional  grant,  whereas 
in  the  present  case  the  bills  expressly  allege  that  the  defendant  South- 
ern Pacific  Company  is  in  the  exclusive  possession  of  the  entire 
tract  in  controversy  for  purposes  of  public  use.  If  not  acquired  by 
agreement  from  the  owner  of  the  property,  beyond  question  it  could 
have  been  condemned  to  the  extent  that  it  was  necessary  for  those 
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purposes.  And  in  such  an  action  both  the  necessity  and  the  extent 
of  the  use  are  pure  questions  of  law.  It  was  so  at  common  law,  and 
it  is  so  by  statute  of  California.  Said  the  Supreme  Court  in  Kohl 
et  al.  V.  United  States,  91  U.  S.  367,  376,  23  L.  Ed.  449: 

'The  right  of  eminent  domain  always  was  a  right  at  common  law.  It 
was  not  a  right  in  equity,  nor  was  it  even  the  creature  of  a  statute.  The  time 
of  its  exercise  may  have  been  prescribed  by  a  statute;  but  the  right  itself 
was  superior  to  any  statute.  That  it  was  not  enforced  through  the  agency 
of  a  jury  Is  immaterial;  for  many  dvil  as  well  as  criminal  proceedings  at 
common  law  were  without  a  jury," 

The  statute  of  California  in  providing  for  the  condemnation  of 
private  property  declares,  among  other  thmgs,  that  before  such  prop- 
erty can  be  taken  it  must  appear  "(1)  that  the  use  to  which  it  is  to 
be  applied  is  a  use  authorized  by  law ;  (2)  that  the  taking  is  neces- 
sary to  such  use" — which  latter  provision  necessarily  includes  the 
right  to  determine  to  what  extent  the  proposed  taking  is  necessary. 
Section  1241,  Code  Civil  Procedure. 

Taking  the  appellant  to  have  the  legal  title  to  the  land  in  ques- 
tion, as  alleged  in  the  bills,  they  nevertheless  show  upon  their  face 
that  the  defendant  Southern  Pacific  Company  is  in  the  actual  pos- 
session and  use  of  the  whole  of  it  in  pursuit  of  its  business  as  com- 
mon carrier  of  passengers  and  freight,  and  it  must  be,  as  it  is,  con- 
ceded by  the  appellant  that  it  is  not  entitled  to  retake  such  possession, 
but,  as  has  been  shown,  is  restricted  to  a  suit  for  such  damages  as 
may  have  been  sustained  by  the  owner.  Such  right  of  action  for 
damages,  however,  is,  as  the  Supreme  Court  has  distinctly  held  in 
the  cases  first  above  cited,  in  the  party  holding  the  title  at  the  time 
of  the  original  wrongful  entry.  The  bills  in  question  fail  to  show 
that  the  complainant  was  such  owner  at  that  time,  and,  the  appellant 
declining  to  further  amend,  the  court  below,  in  our  opinion,  was  right 
in  dismissing  them — it  being,  we  think,  idle  to  contend  that  the  bills, 
in  view  of  their  averments,  make  any  case  either  in  equity  or  at  law 
against  the  defendant  Central  Pacific  Railway  Company  cognizable 
in  a  court  of  the  United  States,  for  they  show,  not  only  that  that 
company  as  well  as  the  complainant  was  out  of  possession  of  the 
property  at  the  time  of  the  commencement  of  the  suit,  but  that  the 
whole  of  it  was  then  in  the  actual  possession  of  a  common  carrier  of 
passengers  and  freight,  actively  engaged  in  such  transportation  busi- 
ness, for  which  reason  the  alleged  owner  is,  as  has  been  seen,  pre- 
cluded from  recovering  the  property  itself,  but  is  remitted  to  an  ac- 
tion at  law  for  the  recovery  of  such  damages  as  may  have  been  sus- 
tained by  the  taking  and  appropriating  of  the  property  to  public  use. 
Authorities  supra. 

The  judgment  is  affirmed, 

GILBERT,  Circuit  Judge.  T  dissent  from  the  opinion  of  the  ma- 
jority of  this  court  on  two  grounds : 

First.  The  defendants  in  the  court  below,  the  appellees  here,  an- 
swered the  bill  of  complaint  on  the  merits  and  asked  for  equitable  re- 
lief, without  raising  any  objection  to  the  jurisdiction  in  equity  on  the 
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ground  of  the  existence  of  a  remedy  at  law.  The  rule  is  well  settled 
that,  by  thus  answering  in  a  case  where  it  is  competent  for  a  court  of 
equity  to  grant  the  relief  sought,  the  defendant  waives  the  objection 
that  the  plaintiflF  has  a  plain  and  adequate  remedy  at  law.  Southern 
Pac.  R.  Co.  V.  United  States,  133  Fed.  651,  66  C.  C.  A.  581 ;  Southern 
Pac.  R.  Co.  V.  United  States,  133  Fed.  662,  66  C.  C.  A.  560;  South- 
em  Pacific  Railroad  Co.  v.  United  States,  200  U.  S.  341,  26  Sup.  Ct 
296,  50  L.  Ed.  507;  Cobban  v.  Conklin,  208  Fed.  231,  125  C.  C.  A. 
431. 

Second.  I  cannot  assent  to  the  proposition  that  the  appellant  has  an 
adequate  remedy  at  law.  If  the  allegations  of  the  bill  are  true — and 
we  must  take  them  to  be  true — ^the  appellant  owns  land  of  which  the 
appellees  have  taken  possession,  and  which  is  not  necessary  for  their 
uses  as  railroad  corporations.  What  remedy  has  the  appellant  at 
law?  It  is  conceded  that  it  cannot  bring  ejectment  to  recover  the 
possession  of  that  portion  of  the  land  which  is  actually  used  and  needed 
for  railroad  purposes.  It  must  also  be  admitted  that  it  cannot  bring 
ejectment  to  recover  possession  of  the  remainder  of  the  land,  for  the 
limits  and  boundaries  of  that  land  have  never  been  ascertained,  and 
they  cannot  be  determined  in  an  action  of  ejectment  No  court  has 
adjudged,  and  no  statute  has  fixed,  the  quantity  and  limits  of  the  land 
that  the  appellees  shall  occupy  for  their  railroad.  What  remedy  at  law 
remains  to  the  appellant?  The  majority  of  the  court  say  an  action  for 
damages.  But  an  action  for  damages,  like  an  action  of  ejectment, 
could  not  be  made  to  perform  the  function  of  determining  the  boimd- 
ary  line  between  that  which  the  appellees  shall  properly  occupy  and 
that  of  which  the  appellant  has  the  right  to  recover  the  possession.  It 
is  true,  as  was  said  by  the  court  below,  that  the  right  of  eminent  do- 
main always  was  a  right  at  common  law.  But  it  is  a  right  available 
only  to  the  corporation  which  seeks  to  condemn.  The  landowner  can- 
not bring  the  statutory  action  at  law  to  determine  whether  his  land  is 
needed  for  public  use,  the  extent  of  the  necessary  use,  and  the  dam- 
ages recoverable  therefor.  When  his  land  has  actually  been  taken  for 
public  use,  his  only  remedies  are  an  action  either  for  damages,  case, 
debt,  or  ejectment.  15  Cyc.  985,  986.  In  none  of  those  actions  can 
he  bring  in  issue  the  question  whether  his  land  is  needed  for  public 
use,  or  the  extent  of  the  necessary  public  use,  and  in  no  such  action 
could  the  appellant  in  this  case  obtain  an  adjudication  of  the  important 
question  for  which  the  suit  was  brought,  viz.  the  quantity  of  land  that 
the  appellees  may  lawfully  occupy,  and  the  boundaries  of  the  land 
which  shall  remain  to  the  appellant. 

A  case  in  point  is  Stuart  v.  Union  Pac.  R.  Co.,  178  Fed.  753,  103 
C.  C.  A.  89,  in  which  it  was  held  that,  where  a  landowner  without  ob- 
jection permits  a  railroad  company  to  remain  upon  his  land,  construct 
its  road  thereover,  and  put  the  same  in  operation,  without  first  mak- 
ing compensation  therefor,  he  is  precluded  from  ousting  tiie  railroad 
company  from  its  actual  possession  or  interrupting  the  operation  of 
its  road,  and  that  where  the  extent  of  the  company's  actual  occupancy 
and  use  of  the  land  for  railroad  purposes  is  in  dispute,  so  that  the  land- 
owner cannot  maintain  an  action  merely  to  recover  compensation,  with- 
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out  either  conceding  the  greater  occupancy  and  use  by  the  railroad 
company  or  risking  a  recovery  of  less  than  he  is  actually  entitled  to 
receive,  he  is  without  a  plain,  complete,  and  adequate  remedy,  save 
by  a  suit  in  equity  in  the  nature  of  one  to  quiet  title,  and  this  although 
he  be  not  in  possession  of  any  part  of  the  land.  The  decision  in  that 
case  was  affirmed  in  Stuart  v.  Union  Pac.  R.  R.  Co.,  227  U.  S.  342, 
33  Sup.  a.  338,  57  L.  Ed.  535. 

The  appellant,  having  bought  the  land  in  controversy  after  the  oc- 
cupation thereof  by  the  appellees,  did  not  acquire  by  the  purchase  the 
right  to  recover  damages  for  the  original  taking  of  such  land  as  was 
necessary  for  railroad  uses.  Roberts  v.  Northern  Pacific  Railroad,  158 
U.  S.  1,  15  Sup.  Ct.  756,  39  L.  Ed.  873;  Kindred  v.  Union  Pacific 
R.  R.  Co.,  225  U.  S.  582,  32  Sup.  Ct.  780,  56  L.  Ed.  1216.  But  it  un- 
questionably  did  acquire  the  title  and  the  right  to  the  possession  of 
all  the  land  conveyed  that  was  not  necessary  for  such  uses,  and  it 
has  the  right  to  have  the  boundaries  of  that  land  delimited,  and  its  title 
thereto  established.  But,  according  to  the  opinion  of  the  majority  of 
this  court,  it  is  an  empty  right,  for  they  deny  the  appellant  a  remedy. 
Their  judgment  is  that  the  appellant  can  never  question  the  right  of 
the  railroad  companies  to  occupy  and  use  the  whole  of  the  land  in 
controversy,  nor  litigate  the  question  of  the  quantity  of  land  that  they 
may  lawfully  claim  or  use,  and  that  the  appellant  must  abandon  its 
claim  to  the  title  to  any  of  such  land,  and  relinquish  the  possession 
of  the  whole  thereof  to  the  appellees,  for  this  is  what  it  means  when 
they  say  that  the  appellees  are  in  possession  of  the  whole  of  it,  and 
the  appellant's  only  remedy  is  an  action  for  damages. 


<235Fe<L833) 

UNITED  STATES  et  aL  v.  NEW  ORLEANS  PAC.  RY.  CO.  et  al. 

<Clrcait  Court  of  Appeals,  Fifth  Circuit    October  3,  1916.    Rehearing  Denied 

November  4,  1916.) 

No.  2871. 

1.  Public  Lands  ^=»120 — Cancellation  of  Patents — Limitations. 

Act  March  2,  1896,  c.  39,  §  1,  29  Stat.  42  (Comp.  St.  1913,  {  4901),  pro- 
Tldlng  that  sylts  by  the  United  States  to  vacate  and  annul  any  patent  to 
lands  theretofore  erroneously  Issued  under  a  railroad  or  wagon  road 
grant  shall  only  be  brought  within  five  years  from  the  passage  of  that 
act.  Is  applicable  to  a  patent  to  public  land  of  the  United  States  which 
was  open  to  sale  and  conveyance  through  the  land  department,  though  the 
patent  was  subject  to  be  declared  void  on  the  ground  that  the  land 
patented  was  reserved  or  excluded  from  the  grant  under  which  the  patent 
was  erroneously  Issued. 

[Ed.  Note.— For  other  cases,  see  Public  Lands,  Cent.  Dig.  §§  332-^335; 
Dec.  Dig.  <S=>120.] 

Z  Public  Lands  ^=»114(1) — Cancellation  of  Patents — Effect  of  Running 

OF  LnOTATIONS. 

Under  Act  March  2,  1896,  §  1  (Comp.  St  1913,  S  4901),  requiring  suits  to 
vacate  patents  theretofore  Issued  under  railroad  or  wagon  road  grants 
to  be  brought  within  five  years,  the  lapse  of  the  prescribed  time  gives  to 
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the  patent  the  same  effect  against  the  United  States  that  it  would  have 
had  if  it  had  been  valid  in  the  first  place. 

[Ed.  Note.— -For  other  cases,  see  Public  Lands,  Cent  Dig.  {{  314,  316; 
Dec.  Dig.  <S=>114(1).] 

8.  Public  Lands  ^=>120 — Cancellation  of  Patents — Limitations. 

Act  !Feb.  8,  1887,  c.  120,  24  Stat.  391,  confirms  to  a  railroad  therein 
named  the  lands  of  a  railroad  grant  theretofore  made  to  such  railroad*s 
assignor,  but  provides  that  all  such  lands  occupied  by  actual  settlers  at 
the  date  of  the  definite  location  of  the  road  and  still  remaining  in  their 
possession  or  the  possession  of  their  heirs  or  assigns  shall  be  excepted 
therefrom  and  be  subject  to  entry  under  the  public  land  laws.  Held, 
that  this  did  not  grant  lands  so  occupied  to  the  occupants,  their  heirs 
or  assigns,  or  deprive  such  land  of  its  status  as  public  land  subject  to 
entry  under  the  public  land  laws,  and  hence  Act  March  2, 1896,  §  1  (Comp. 
St  1913,  §  4901),  applied  to  a  suit  to  cancel  a  patent  previously  issued 
to  the  railroad  company  as  erroneously  issued. 

[Ed.  Note.— For  other  cases,  see  Public  Lands,  Cent  Dig.  §§  332-335; 
Dec  Dig.  <S=>120.] 

4.  Public  Lands  ^=»120 — Cancellation  op  Patknto — ^Limitations. 

Act  March  2,  1896,  {  1  (Comp.  St  1913,  §  4901),  In  view  of  its  broad  gen- 
eral language,  is  not  inapplicable  to  a  suit  to  cancel  a  patent  erroneously 
issued  prior  to  its  enactment  under  a  railroad  or  wagon  road  grant 
though  the  cancellation  is  intended  to  inure  to  the  benefit  oU  an  occu- 
pant of  the  land  or  his  heirs  or  assigns,  and  not  to  the  benefit  of  the 
United  States. 

[Ed.  Note.— For  other  cases,  see  Public  Lands,  Cent  Dig.  S<  332-335; 
Dec  Dig.  «»120.] 

5.  Public  Lands  ^=»128— Trusts — Enfobcement — Parties. 

It  under  the  proviso  of  Act  Feb.  8,  1887,  §  2  (24  Stat  391),  land  there- 
by confirmed  to  a  railroad  and  previously  patented  to  it  was  held  in  trust 
for  one  occupsring  the  land  when  the  act  was  passed,  the  resulting  cause 
of  action  for  enforcement  of  the  trust  accrued  to  the  occupant  and  the 
government  has  no  interest  entitling  it  to  sue  for  the  enforcement  there- 
of; the  exercise  of  no  governmental  power  being  required  to  secure  suc^ 
enforcement 

[Ed.  Notei — For  other  cases,  see  Public  Lands,  Cent  Dig.  f  344 ;  Dec 
Dig.  <3=>128.] 

6.  Public  Lands  *»114(1) — Patents — Operation — Subsequent  Pbocbedinos. 

The  jurisdiction  of  the  land  office  over  public  lands  having  terminat- 
ed by  the  issue  of  a  patent,  the  subsequent  pendency  of  aa  application 
of  an  occupant  to  make  a  homestead  entry  thereof  was  without  eftect 
upon  the  title  which  the  patent  passed. 

[Ed.  Note. — For  other  cases,  see  Public  Lands,  Cent  Dig.  {f  314,  316; 
Dec.  Dig.  <S=>114(1).] 

7.  Public  Lands  ^=»131 — Possession — Character — Evidence. 

That  one  in  possession  of  land  when  it  was  confirmed  to  a  railroad  com- 
pany by  Act  Feb.  8,  1887  (24  Stat.  391),  subsequently  appUed  to  the 
land  office  to  make  a  homestead  entry  thereof,  was  evidence  that  his  pos- 
session was  not  under  a  claim  of  ownership,  but  only  under  a  claim  of 
prior  right  to  acquire  ownership  from  the  government 

[Ed.  Note.— For  other  cases,  see  Public  Lands,  Cent  Dig.  §  347;  Dec 
Dig.  <S=>131.] 

8.  Public  Lands  ^=»131 — Abandonment  of  Rights. 

Where  an  occupant  of  land  patented  and  confirmed  to  a  railroad  com- 
pany by  Act  Feb.  8,  1887,  subsequently  homesteaded  other  land,  he 
thereby  relinquished  his  right  if  any,  to  acquire  the  land  patented  to  the 
railroad  by  homestead  entry,  or  to  have  it  held  in  trust  for  him,  and 
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conld  convey  no  rights  to  another,  as  he  thereby  exhausted  his  privilege 
of  homesteading  land. 

[Ed.  Note,— For  other  cases,  see  Public  Lands,  Cent  Dig.  §  347;  Dec. 
Dig.  <S=>131.] 

9.  Public  Lands  ^=»116 — Patents — ^Persons  Entitled  to  Attack. 

An  occupant  of  land  patented  to  a  railroad  who  relinquished  his  rights 

therein  by  homesteading  other  land,  had  no  color  of  right  to  challenge 

the  action  of  the  land  department  in  patenting  the  land  to  the  railroad. 

[Ed.  Note.— For  other  cases,  see  Public  Lands,  Cent.  Dig.  i§  323,  325- 

328;  Dec  Dig.  <S=>116.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  West- 
ern District  of  Louisiana ;   Aleck  Boarman,  Judge. 

Suit  by  the  United  States  against  the  New  Orleans  Pacific  Rail- 
way Company  and  another,  in  which  Newton  B.  Terrell  and  another 
intervened.  From  a  decree  in  favor  of  defendants,  the  complainant 
and  the  interveners  appeal.    Affirmed. 

On  the  3d  day  of  March,  1885,  a  patent  of  the  United  States  which  included 
a  specified  160  acres  of  land  in  Vernon  parish.  La.,  was  issued  to  the  New 
Orleans  Pacific  Railway  Ck)mpany,  which  was  the  assignee  of  a  land  grant 
made  by  an  act  of  CJongress  of  March  3,  1871,  to  the  New  Orleans,  Baton 
Rouge  &  Vicksburg  Railroad  Company.  16  Stat  573,  c.  122.  On  January  10, 
1890,  the  patentee  conveyed  the  land  mentioned  to  Jabez  B.  Watkins,  and  the 
Interest  of  the  latter  by  mesne  conveyances  has  passed  to  the  Gulf  Lumber 
Company,  a  corporation,  to  which  a  deed  was  made  on  April  10,  1907,  by  the 
Wright-Blodgett  CJompany,  then  the  holder  of  the  claim  under  the  patent 
The  bill  in  this  case,  filed  January  21,  1915,  in  the  name  of  the  United  States 
against  the  New  Orleans  Pacific  Railway  Company  and  the  Gulf  Lumber 
Company,  averred  that  prior  to  and  at  the  time  of  the  filing  of  the  maps 
showing  the  definite  location  of  the  road  of  the  New  Orleans  Pacific  Railway 
Company,  and  at  the  time  of  the  passage  of  the  act  of  Congress  of  February 
8,  1887,  entitled  "An  act  to  declare  a  forfeiture  of  lands  granted  to  the  New 
Orleans,  Baton  Rouge  and  Vicksburg  Railroad  Company,  to  confirm  title  to 
certain  lands,  and  for  other  purposes"  (24  Stat  L.  391),  the  provisions  of 
which  act  it  was  averred  were  accepted,  as  provided  for  in  the  act,  by  the 
New  Orleans  Pacific  Railway  Company,  on  April  20,  1887,  the  land  in  ques- 
tion was  occupied  by,  and  in  possession  of,  Wiley  Terrell,  who  was  then  and 
there  an  actual  settler  and  in  all  respects  qualified  to  enter  public  lands  of  the 
United  States  under  the  homestead  laws  thereof;  that  the  Gulf  Lumber 
Company  had  full  knowledge  and  notice  of  the  rights  and  occupancy  of  the 
said  actual  settler;  and  that,  because  of  quoted  provisions  contained  in  the 
last-mentioned  act  of  Congress,  the  inclusion  of  the  160  acres  mentioned 
hi  the  patent  of  March  3,  1885,  was  erroneous.  The  bill  prayed  in  the  alter- 
native: (1)  That  the  patent  and  the  deed  to  the  Gulf  Lumber  Company  be 
canceled  and  declared  null  and  void;  or  (2)  that  the  title  held  by  the  Gulf 
Lumber  Company  be  decreed  to  be  held  by  it  in  trust  for  the  said  Wiley 
Terrell,  or  his  heirs  or  assigns,  and  to  be  conveyed  to  said  Wiley  Terrell,  his 
heirs  or  assigns.  Each  of  the  defendants  filed  an  answer  in  which,  besides 
other  matters  set  up  as  defenses,  it  was  duly  pleaded  that  the  claim  asserted 
by  the  bill  was  barred  by  the  statute  of  limitations  of  March  2,  1896  (29  Stat. 
L  42 ;  2  U.  S.  Comp.  St.  1913,  {  4901),  and  by  laches  and  equitable  estoppel. 
Elijah  W.  Terrell  and  Newton  B.  Terrell  filed  separate  interventions  in  the 
suit  each  of  them  claiming  that  at  the  time  the  bill  was  filed  he  was  in  pos- 
session of  part  of  the  160  acres  described  in  the  patent,  was  qualified  to  ac- 
quire it  by  homestead  entry,  and  was  entitled  to  do  so  as  the  assl^ee  of  one 
to  whom,  as  the  result  of  successive  transfers,  the  rights  of  Wiley  Terrell  had 
passed.  By  the  decree  which  is  appealed  from  the  bill  and  the  intervening 
petitions  were  dismissed,  the  assailed  patent  was  confirmed  as  to  the  160 
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acres  In  question,  and  tbe  Gulf  Lumber  Company  was  quieted  in  its  posses- 
sion and  ownership  thereof. 

Geo.  Whitfield  Jack,  U.  S.  Atty.,  Robert  A.  Hunter,  Asst.  U.  S. 
Atty.,  and  J.  H.  Stephens,  Jr.,  all  of  Shreveport,  La.,  for  appellants.  ' 

Mark  Norris,  of  Grand  Rapids,  Mich.,  W.  H.  Thompson,  of  Winns- 
boro,  La.,  and  Blanchard,  Smith  &  Palmer,  of  Shreveport,  La.,  for 
appellee  Gulf  Lumber  Co. 

Before  PARDEE  and  WALKER,  Circuit  Judges,  and  MAXEY, 
District  Judge. 

WALKER,  Circuit  Judge  (after  stating  the  facts  as  above).  For 
support  of  the  claims  asserted  by  the  bill  and  by  the  intervening  pe- 
titions much  reliance  is  placed  upon  provisions  contained  in  the  above- 
mentioned  act  of  Congress  of  February  8,  1887,  which  was  enacted, 
and  the  provisions  of  which  were  formally  accepted  by  the  patentee, 
after  the  date  of  the  issue  of  the  attacked  patent,  but  before  the  pat- 
entee made  the  conveyance  to  Jabez  B.  Watkins,  through  whom  the 
appellee  Gulf  Lumber  Company  claims  title.  The  tract  in  question 
was  embraced  in  the  grant  and  confirmation  to  the  New  Orleans 
Pacific  Railroad  Company  made  by  section  2  of  that  act,  unless  it 
was  excepted  by  the  proviso  to  that  section : 

*That  all  said  lands  occupied  by  actual  settlers  at  the  date  of  the  definite 
location  of  said  road  and  still  remaining  in  their  possession  or  in  possession 
of  their  heirs  or  assigns  shall  be  held  and  deemed  excepted  from  said  grant 
and  shall  be  subject  to  entry  under  the  public  land  laws  of  the  United  States." 

It  IS  contended  by  the  counsel  for  the  appellants  that  that  proviso, 
and  the  provision  of  section  6  of  the  same  act  making  it  applicable  to 
lands  excepted  from  the  grant  and  confirmation  which  had  already 
been  patented  before  the  act  was  passed,  had  the  effect  of  giving  to 
land  occupied  by  an  actual  settler  at  the  date  of  the  definite  location 
of  the  road,  and  remaining  in  his  possession  or  in  the  possession  of 
his  heirs  or  assigns  at  the  time  of  the  passage  of  the  act,  but  which 
had  been  previously  patented  and  the  title  to  which  was  held  by  the 
patentee  at  the  time  it  accepted  the  provisions  of  the  act,  the  status 
of  erroneously  patented  lands,  which  the  patentee  was  obligated  to 
relinquish  or  reconvey  to  the  United  States  upon  the  demand  of  the 
Secretary  of  the  Interior,  and  the  patent  to  which  was  subject  to  be 
canceled  in  a  suit  brought  for  that  purpose  by  the  Attorney  General 
pursuant  to  the  authority  and  command  of  section  2  of  tiie  act  of 
March  3,  1887,  entitled  "An  act  to  provide  for  the  adjustment  of 
land  grants  made  by  Congress  to  aid  in  the  construction  of  railroads 
and  for  the  forfeiture  of  unearned  lands,  and  for  other  purposes." 
24  Stat.  556,  c.  376;  2  U.  S.  Comp.  St.  1913,  §  4896.  These  conten- 
tions are  combatted  by  counsel  for  the  appellees  upon  grounds  not  now 
necessary  to  be  stated  or  considered.  It  is  not  material  to  determine 
whether  the  patent  was  or  was  not  subject  to  cancellation  if,  because 
of  a  duly  pleaded  bar  caused  by  lapse  of  time  or  otherwise,  that 
relief,  though  the  plaintiflE  formerly  was  entitled  to  it,  is  not  grant- 
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able  in  this  suit,  which  was  brought  nearly  thirty  years  after  the 
patent  was  issued. 

[1-3]  The  right  to  a  cancellation  of  the  patent  is  barred  by  the  Act 
of  March  2,  18%  (29  Stat.  42;  2  U.  S.  Comp.  St.  1913,  §  4901),  un- 
less there  is  something  in  the  case  to  make  that  statute  inappUcable  to 
it.  That  act  provides  "that  suits  by  the  United  States  to  vacate  and 
annul  any  pateitt  to  lands  heretofore  erroneously  issued  under  a  rail- 
road or  wagon  road  grant  shall  only  be  brought  within  five  years  from 
the  passage  of  this  act,"  that  is  to  say,  from  March  2,  1896.  The 
statute  is  applicable  to  a  patent  to  public  land  of  the  United  States 
which  was  open  to  sale  and  conveyance  through  the  Land  Department, 
though  the  patent  was  subject  to  be  declared  void  on  the  ground  that 
the  land  patented  was  reserved  or  excluded  from  the  grant  under  which 
the  patent  was  erroneously  issued ;  and  the  lapse  of  the  prescribed  time 
before  the  institution  of  the  suit  to  vacate  and  annul  the  patent  gives 
to  the  patent  the  same  effect  against  the  United  States  that  it  would 
have  had  if  it  had  been  valid  in  the  first  place.  United  States  v. 
Chandler-Dunbar  Co.,  209  U.  S.  447,  28  Sup.  Ct.  579,  52  L.  Ed.  881 ; 
United  States  v.  Winona,  etc.,  Railroad,  165  U.  S.  463,  17  Sup.  Ct. 
368,  41  L.  Ed.  789.  But  it  is  insisted  that  the  above-quoted  proviso 
to  section  2  of  the  Act  of  February  8,  1887,  had  the  effect  of  prevent- 
ing the  land  in  question,  occupied  as  it  was  at  the  date  of  the  definite 
location  of  the  road  and  when  the  act  was  passed,  being  considered 
public  land  subject  to  sale  and  conveyance  through  the  Land  Depart- 
ment. To  yield  to  this  insistence,  we  think,  would  be  going  in  the 
teeth  of  the  express  words  of  the  proviso  declaring  that  lands  so  oc- 
cupied "shall, be  subject  to  entry  under  the  public  land  laws  of  the 
United  States."  The  proviso  had  the  effect  of  excluding  lands  so  oc- 
cupied from  the  grant  and  confirmation  made  by  the  preceding  part 
of  the  section,  and  it  may  be  inferred  that  the  purpose  of  such  exclu- 
sion was  to  afford  to  the  occupants  of  the  lands  the  opportunity  of  ac- 
quiring them  under  the  public  land  laws,  if  they  possessed  the  quali- 
fications and  took  the  steps  requisite  to  entitle  them  to  do  so ;  but  noth- 
ing in  the  proviso  indicates  a  purpose  to  give  it  the  effect  of  a  g^ant 
to  the  occupants,  their  heirs  or  assigns,  of  the  lands  so  occupied,  and 
its  explicit  language  forbids  the  conclusion  that  land  so  occupied  or 
settled  upon  was  thereby  deprived  of  the  status  of  public  land  subject 
to  entry  under  the  public  land  laws  of  the  United  States,  or  that  the 
mere  fact  of  occupation  gave  to  the  occupant  the  right  of  one  who  had 
effectively  entered  the  land,  rather  than  of  making  it  merely  subject  to 
entry.  See  Oregon  &  Cal.  R.  R.  v.  United  States,  238  U.  S.  393,  434, 
35  Sup.  Ct.  908,  59  L.  Ed.  1360. 

In  this  connection,  the  decision  in  the  case  of  Northern  Pacific  Rail- 
way Co.  V.  United  States,  227  U.  S.  355,  33  Sup.  Ct.  368,  57  L.  Ed. 
544,  was  called  to  our  attention.  There  is  an  obvious  distinction  be- 
tween the  facts  of  that  case  and  those  of  the  case  at  bar.  It  was  held 
in  that  case  that  the  limitation  which  the  statute  created  did  not  apply 
to  a  suit  for  the  cancellation  of  a  patent  to  land  which  at  and  prior  to 
the  date  of  the  issue  of  the  patent  belonged,  not  to  the  United  States 
as  a  part  of  its  public  domain,  but  to  the  Yakima  Indians,  being  part 
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of  a  reservation  made  by  a  treaty  with  them  which  was  ratified  many 
years  before  the  patent  issued.  Land  to  which  a  tribe  of  Indians  has 
a  perfected  right  does  not  belong  to  the  same  category  as  land  which 
by  statute  is  explicitly  declared  to  be  "subject  to  entry  under  the  public 
land  laws  of  the  United  States."  We  are  of  opinion  that  at  the  time 
of  the  issue  of  the  patent  the  land  in  question  was  public  land  of  the 
United  States  which  was  open  to  sale  and  conveyance  through  the 
Land  Department. 

[4]  Another  contention  is  that  the  fact  that  the  sought  for  remedy 
of  a  cancellation  of  the  patent  was  intended  to  inure  to  the  benefit, 
not  of  the  United  States,  but  of  an  occupant  of  the  land  in  question, 
or  his  heirs  or  assigns,  renders  the  statute  inapplicable  to  this  suit. 
Nothing  in  the  language  of  the  statute  gives  any  color  to  the  claim 
that  any  suit  brought  by  the  United  States  to  vacate  and  annul  any 
patent  to  public  land  erroneously  issued  prior  to  the  enactment  under 
a  railroad  or  wagon  road  grant  was  intended  to  be  exempt  from  the 
bar  which  the  statute  created.  It  is  apparent  that  the  enactment  evi- 
dences a  purpose  to  restrict  a  vast  power  theretofore  judicially  recog- 
nized, and  decided  to  have  been  confided  to  the  Attorney  General,  re- 
sorts to  which  had  not  been  infrequent,  and  to  control  it  by  a  statute 
of  limitations  having  the  effect  of  avoiding:  some  of  the  evils  that  might 
be  expected  to  result  from  an  abuse  of  the  power  by  a  postponement 
of  its  exercise  until  by  lapse  of  time  those  claiming  under  a  patent 
might  be  deprived  of  the  means,  perhaps  available  at  an  earlier  date, 
of  combating  a  charge  that  it  was  procured  by  fraud  or  was  errone- 
ously issued.  United  States  v.  San  Jacinto  Tin  Co.,  125  U.  S.  273, 
8  Sup.  Ct.  850,  31  L.  Ed.  747.  There  had  been  notable  instances  of 
the  exercise  of  this  power  by  the  Attorney  General  for  the  exclusive 
benefit  of  private  parties  asserting  prior  claims  to  the  land  involved, 
which  the  government  was  under  some  duty  to  protect.  United  States 
V.  Beebe,  127  U.  S.  338,  8  Sup.  Ct.  1083,  32  L.  Ed.  121 ;  United  States 
V.  Missouri,  K.  &  T.  R.  Co.,  141  U.  S.  358,  12  Sup.  Ct.  13,  35  L.  Ed. 
766;  Germania  Iron  Co.  v.  United  States,  165  U.  S.  379,  17  Sup.  Ct. 
337,  41  L.  Ed.  754;  United  States  v.  Winona,  etc..  Railroad,  165  U. 
S.  463,  17  Sup.  Ct.  368,  41  L.  Ed.  789.  It  may  be  supposed  that  such 
instances,  as  well  as  those  in  which  the  power  had  been  invoked  to 
protect  some  public  interest  or  title,  had  effect  in  bringing  the  law- 
makers to  a  realization  of  the  propriety  of  restricting  the  power  by 
an  explicit  statute  of  limitations,  applicable  specifically  to  a  suit  by  the 
United  States  to  vacate  and  annul  a  land  patent,  whether  the  suit  is 
or  is  not  one  in  which,  because  the  only  interest  or  right  sought  to 
be  protected  is  that  of  a  private  party,  some  other  bar  or  defense  avail- 
able against  such  party  could  successfully  be  set  up.  At  any  rate, 
we  are  of  opinion  that  the  broad  general  language  of  the  statute  for- 
bids the  conclusion  that  it  is  inapplicable  to  such  a  suit  as  the  one  un- 
der consideration. 

[5]  The  claims  asserted  by  the  bill  and  by  the  intervening  petitions 
that  the  land  in  question  was  held  by  the  patentee  and  those  claiming 
under  it  subject  to  a  trust  in  favor  of  Wiley  Terrell,  his  heirs  or  as- 
signs, involve  the  recognition  of  the  patent  as  valid  and  that  it  effected 
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an  extinguishment  of  the  title  and  interest  of  the  government  in  the 
land.  If  a  trust  in  favor  of  an  occupant  of  the  land  arose  because 
of  the  circumstances  attending  the  acquisition  of  the  patent,  the  result- 
ing cause  of  action  accrued,  not  to  the  government,  but  to  the  cestui 
que  trust.  The  exercise  of  no  governmental  power  was  required  to 
secure  an  enforcement  of  such  a  trust.  The  controversy  to  which 
the  assertion  of  such  a  claim  gives  rise  is  one  in  which  the  government 
is  not  concerned,  and  in  which  private  parties  alone  are  interested,  and 
the  settlement  of  it  properly  may  be  left  to  personal  litigation  between 
them.  United  States  v.  Beebe,  127  U.  S.  338,  8  Sup.  Ct.  1083,  32  L. 
Ed.  121 ;  Northern  Pacific  Railway  v.  Trodick,  221  U.  S.  208,  31  Sup. 
Ct  607,  55  L.  Ed.  704.  The  conclusion  is  that  the  government  has 
nothing  to  complain  of  in  the  decree  appealed  from,  as  each  of  the 
remedies  its  bill  prayed  for  in  the  alternative  was  properly  denied, 
any  right  it  may  have  had  to  one  of  those  remedies  being  barred  by 
the  limitation  pleaded,  and  the  other,  assuming  that  it  was  not  also 
subject  to  the  same  bar,  being  one  to  which  the  government  was  not 
entitled  because  of  its  lack  of  interest  in  the  claim  asserted. 

What  has  been  said  disposes  of  the  attack  upon  the  decree  except 
as  to  that  part  of  it  which  adjudged  against  the  claims  asserted  by 
the  intervening  petitions  and  quieted  the  Gulf  Lumber  Company  in 
its  ownership  and  possession  of  the  lands  involved  in  the  suit.  That 
part  of  the  decree  might  properly  be  the  subject  of  complaint  by 
the  interveners  if  the  effect  of  it  was  to  deprive  them  of  an  interest 
in  the  land  to  which  the  evidence  showed  that  they  were  entitled. 

[8,  7]  The  evidence  tended  to  prove  that  Wliley  Terrell  lived  on 
the  land  in  question  continuously  from  1879  until  long  after  the  pas- 
sage of  the  act  of  February  8,  1887.  If  the  patentee  held  the  title 
to  that  land  subject  to  a  trust  in  favor  of  Wiley  Terrell,  that  trust 
became  enforceable  by  the  latter  certainly  not  later  than  April  20, 
1887,  the  date  of  the  acceptance  by  the  patentee  of  the  provisions  of 
the  act  jnist  mentioned.  He  did  nothing  evidencing  the  assertion  of 
such  a  claim,  but  on  October  14,  1887,  more  than  two  years  after 
the  patent  to  the  land  had  issued,  he  applied  in  the  local  land  office 
to  make  a  homestead  entry  of  the  land.  That  proceeding  was  pend- 
ing several  years.  Its  pendency  before  a  tribunal,  the  jurisdiction 
of  which  over  the  land  had  terminated  by  the  issue  of  the  patent  before 
the  proceeding  was  instituted  (Bicknell  v.  Comstock,  113  U.  S.  149, 
5  Sup.  Ct.  399,  28  h.  Ed.  962 ;  Germania  Iron  Co.  v.  United  States, 
165  U.  S.  379,  17  Sup.  Ct.  337,  41  I^.  Ed.  754),  was  without  effect 
upon  the  title  which  the  patent  passed,  but  was  evidence  of  the  fact 
that  whatever  possession  Wiley  Terrell  had  was  not  under  a  claim 
of  ownership,  but  only  under  a  claim  of  a  prior  right  to  acquire  own- 
ership from  the  United  States.  In  1899  he  made  a  homestead  entry 
on  a  different  160  acres,  a  patent  to  which  was  issued  to  him.  In  1902 
or  1903  he  made  a  verbal  sale — what  the  sale  was  intended  to  em- 
brace, whether  all  or  a  part  of  the  land  or  only  improvements  on  it, 
does  not  clearly  appear — to  one  McCullough,  who,  before  he  made 
this  purchase,  had  homesteaded  160  acres  of  land  elsewhere  and 
obtained  a  patent  therefor.    The  sale  to  McCullough  was  followed 
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by  his  going  on  the  land  and  occupying  some  of  it — ^the  extent  of 
the  occupation  was  not  clearly  shown — ^in  person  or  by  tenants,  un- 
til 1909,  when  he  sold  his  improvements  to  one  Merchant,  who  never 
lived  on  the  land,  and  who  sold  to  one  O'Niell,  through  transfers 
from  whom  one  of  the  interveners  acquired  possession  of  part  of 
the  land,  and  the  other  acquired  possession  of  another  part  of  it 
They  also  claim  under  a  quitclaim  deed  made  by  their  father,  Wiley 
Terrell,  after  his  transfer  to  McCullough  and  while  the  latter  was 
in  possession.  During  all  this  time  the  land  was  uninclosed,  most  of 
it  being  covered  by  virgin  forest,  and  having  not  more  than  two 
small  clearings  on  it,  and  was  assessed  for  taxation  to  the  successive 
holders  of  the  record  title,  who  paid  taxes  on  it,  and  manifested  their 
claim  of  ownership  by  such  acts  as  might  be  expected  of  the  owner 
of  land  mostly  covered  by  virgin  timber.  It  was  not  made  to  appear 
that  either  of  the  successive  occupants  asserted  a  claim  different  from 
the  one  asserted  by  Wiley  Terrell. 

[8,  9]  The  foregoing  recital  discloses  several  obstacles  in  the  way 
of  the  maintenance  of  the  claims  asserted  by  and  in  behalf  of  the 
interveners.  If  the  land  in  the  hands  of  the  patentee  or  its  assigns 
was  chargeable  with  a  trust  in  favor  of  Wiley  Terrell  by  reason  of 
the  fact  that  he,  being  an  actual  settler,  had  a  right,  made  by  stat- 
ute superior  to  any  possessed  by  the  patentee,  to  acquire  the  land 
from  the  government,  that  trust  became  enforceable  not  later  than 
April  20,  1887.  It  seems  that  the  claim,  if  it  was  not  otherwise  ex- 
tinguished, must  have  become  stale,  or  rendered  unenfprceable  by 
laches,  as  a  result  of  the  unexplained  delay  of  more  than  a  quarter 
of  a  century  in  asserting  it  against  the  holder  of  the  record  title ;  and 
that  in  favor  of  the  present  holder  of  that  title,  which,  presumably 
influenced  by  the  apparent  abandonment  of  the  trust  claim  evidenced 
by  the  nonassertion  of  it  during  the  immediately  preceding  20  years, 
acquired  that  title  in  April,  1907,  by  paying  a  valuable  consideration 
therefor,  there  is  an  estoppel  on  the  interveners  now  to  assert  their 
claim.  Osborne  v.  Altschul  (C.  C.)  101  Fed.  739;  Holt  v.  Murphy, 
207  U.  S.  407,  28  Sup.  Ct.  212,  52  L.  Ed.  271.  But  if  at  any  time 
Wiley  Terrell  was  entitled  to  acquire  the  land  in  question  by  a  home- 
stead entry,  he  relinquished  that  right  in  1899  by  homesteading  other 
land.  After  he  took  that  step,  he  was  without  color  of  right  to  chal- 
lenge the  action  of  the  Land  Department  in  patenting  the  land  in 
question  to  the  New  Orleans  Pacific  Railway  Company,  or  to  claim 
that  that  land  continued  to  be  held  in  trust  for  him,  or  subject  to 
his  homestead  right  to  it,  and  the.  rights  of  the  patentee  and  its  as- 
signs took  precedence  of  any  subsequently  arising  claim  by  an  oc- 
cupant of  a  right  to  acquire  the  same  land  from  the  government. 
Love  V.  Flahive,  205  U.  S.  195,  202,  27  Sup.  Ct.  486,  51  L.  Ed.  768; 
Moss  V.  Dowman  (C.  C.)  82  Fed.  810.  The  sale  to  McCullough  in 
1902  or  1903  did  not  have  the  effect  of  conferring  such  a  right.  The 
assignor  did  not  possess  it,  as,  if  he  had  ever  had  it,  he  had  lost  it 
by  abandoning  it,  and  the  assignee  was  disqualified  to  acquire  it 
as  a  result  of  his  having  already  exhausted  his  privilege  of  home- 
steading  land.    As  the  inmiediate  predecessors  of  the  interveners  in 
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the  occupancy  of  the  land  did  not  possess  the  right  claimed,  their 
sales  to  the  latter  could  not  confer  it  on  them.  In  short,  the  claims 
of  the  interveners  are  based  upon  asserted  rights  which,  if  they  ever 
existed,  had  by  abandonment  ceased  to  exist  years  before  either  of 
the  interveners  had  any  connection  with  the  land  in  question.  Neither 
the  pleadings  nor  the  evidence  in  the  case  furnish  any  support  for 
a  claim  that  a  right  to  the  land  has  been  acquired  by  an  adverse  pos- 
session of  it.  It  was  not  made  to  appear  that  the  interveners  have 
any  right  or  title  to  be  prejudicially  affected  by  the  decree  com- 
plained of. 

As  neither  of  the  appellants  has  a  just  ground  of  complaint  against 
that  decree,  it  is  aflSrmed. 

MAXEY,  District  Judge,  was  prevented  by  illness  from  partici- 
pating in  the  decision  of  this  case. 


(235  Fed.  841) 

UNITED  STATES  et  aL  v.  NEW  ORLEANS  PAO.  BY.  CO.  et  al. 

(CirCQit  Court  of  Appeals,  Hfth  Circuit.    October  3,  19ie.    Rehearing  Denied 

November  4,  1916.) 

No.  2870. 

1.  Advebse  Possession  «=»85(3) — Claim  of  Tiilb — Evidence. 

Evidence  held  insufficient  to  show  that  an  occupant  of  land  patented  to 
another  held  the  land  or  any  part  of  it  adversely  under  a  claim  of  right 
for  the  requisite  period. 

(Ed.  Note. — For  other  cases,  see  Adverse  Possession,  Cent.  Dig.  {{  503, 
688-600;    Dec.  Dig.  <S=>85(3).] 

2.  Vendor  and  Pubchassb  ^=»232(1) — Bona  Fide  Pubohasebs — ^Notice  of 

Occupant's  Rights. 

Where  an  occupant  of  land  patented  to  a  railroad  company,  though 
knowing  that  it  was  "claimed  as  railroad  land"  after  an  ineffective  at- 
tempt to  enter  the  land  under  the  homestead  law,  took  no  further  action 
indicating  the  assertion  of  a  claim  to  the  land  except  to  live  on  a  part 
of  the  tract  in  the  midst  of  the  woods  covering  the  rest,  and  returned  and 
paid  taxes  only  on  his  improvements,  purchasers  of  the  record  title  were 
Justified  in  believing  that  his  occupancy  was  that  of  a  mere  intruder. 

[Ed.  Note. — For  other  cases,  see  Vendor  and  Purchaser,  Cent.  Dig.  {§ 
540,  550,  551;   Dec  Dig.  <S=>232(1).] 

3-  Adverse  Possession  ^=»68 — Claim  of  Ownership — ^Interest. 

Mere  occupancy  of  land,  if  unaccompanied  by  any  claim  of  ownership, 
^      no  matter  how  long  continued,  does  not  confer  title. 

[Ed.  Note. — For  other  cases,  see  Adverse  Possession,  Cent.  Dig.  8fi  387- 
393;   Dec.  Dig.  <8=s>68.] 

4.  Public  Lands  ^=»128i— Patents — Trusts — Laches. 

The  claim  of  an  occupant  of  land  patented  to  another,  claiming  the 
beneficial  ownership  of  the  land  on  the  theory  that  the  title  passing  from 
the  government  by  the  issue  of  the  patent  enured  to  his  benefit,  is  cog- 
nizable only  in  equity,  and  is  subject  to  the  equitable  defenses  of  stale- 
ness  and  laches. 

[Ed.  Note. — ^For  other  cases,  see  Public  Lands,  Cent  Dig.  f  844 ;  Dee. 
Dig.  «s>128 ;  Trusts,  Cent  Dig.  §  101.] 

■  m 
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5.  PuBUo  Lards  «=»128'— Patents — ^Tbusts— Laches. 

In  the  case  of  such  an  implied  or  constructtve  trnst,  unless  there  has 
been  a  fraudulent  concealment  of  the  cause  of  action,  lapse  of  time  Is  as 
complete  a  bar  in  equity  as  at  law,  and,  independently  of  any  statute  of 
limitations,  a  court  of  equity  declines  to  assist  one  who  has  slept  upon 
his  rights  and  shows  no  excuse  for  his  laches. 

[Ed.  Note.— For  other  cases,  see  Public  Lands,  Cent  Dig.  |  344;  Dec 
Dig.  «a»128.] 
e.  Public  Lands  «=»128— Patents— Trusts— Laches. 

In  April,  1887,  a  railroad  company  accepted  the  provisions  ol  Act  Feb. 
8, 1887,  c.  120,  24  Stat.  391,  confirming  to  it  land  previously  granted  to  its 
assignor,  but  providing  that  lands  occupied  by  actual  settlers  at  the  date  of 
the  definite  location  of  the  road  and  still  in  their  possession  or  the  posses- 
sion of  their  heirs  and  assigns  should  be  excepted  from  the  grant  and  be 
subject  to  entry  under  the  public  land  laws.  A  portion  of  the  land  pre- 
viously patented  to  the  railroad  company  was  then  occupied  by  the  in- 
tervener. The  railroad  company  had  previously  sold  a  part  of  such  land 
and  appropriated  the  proceeds  to  its  own  use,  and  soon  afterwards  dis- 
posed of  the  rest  of  the  land,  and  the  successive  holders  of  the  record 
title  thereafter  dealt  openly  with  the  land  as  their  own  without  admits 
ting  that  the  intervener  had  any  beneficial  interest  in  it  or  in  the  pro- 
ceeds of  sales.  They  had  the  land  regularly  assessed  to  them  and  regu- 
larly paid  the  taxes  thereon.  Though  the  intervener  knew  the  facts,  and 
though  the  conduct  of  the  holders  of  the  record  title  was  disclosed  by 
public  records,  the  intervener  took  no  action  to  enforce  his  claim  for 
over  25  years,  but  continued  to  live  on  a  small  part  of  the  land  in  the 
midst  of  the  woods  covering  the  remainder  of  the  land.  Held  that, 
if  the  railroad  company  when  it  acquired  the  legal  title  held  it  in  trust 
for  tiie  intervener,  the  resulting  right  of  action  to  enforce  such  trust 
accrued  in  1887  and  was  barred  by  the  intervener's  inexcusable  laches. 

[Ed.  Note.— For  other  cases,  see  Public  Lands,  Cent  Dig.  |  344;  Dea 
Dig.  «5=»128;   Trusts,  Cent  Dig.  f  lOL] 

Appeal  from  the  District  Court  of  the  United  States  for  the  District 
of  Louisiana ;  Aleck  Boarman,  Judge. 

Suit  by  the  United  States  against  the  New  Orleans  Pacific  Railway 
Company  and  others,  in  which  Stephen  N.  Grant  intervened.  From  a 
decree  in  favor  of  defendants,  complainant  and  the  intervener  appeal. 
Affirmed. 

Geo.  Whitfield  Jack,  U.  S.  Atty.,  and  Robert  A.  Hunter,  Asst  U.  S. 
Atty.,  both  of  Shreveport,  La, 

Don  E.  So  Relle,  of  Many,  La.,  for  appellant  intervener. 

H.  H.  White,  of  Alexandria,  La.,  James  G.  Palmer,  of  Shreveport, 
La.,  F.  G.  Hudson,  Jr.,  of  Monroe,  La.,  and  Mark  Norris,  of  Grand 
Rapids,  Mich.,  for  appellees. 

Before  PARDEE  and  WALKER,  Circuit  Judges,  and  MAXEY, 
District  Judge. 

WALKER,  Circuit  Judge.  This  case  in  its  pleadings  and  evidence 
and  in  the  decree  rendered  is  very  similar  to  the  case  of  United  States, 
Newton  B.  Terrell,  and  Elijah  W.  Terrell  v.  New  Orleans  Pacific 
Railway  Company  &  Gulf  Lumber  Company,  235  Fed.  833, 149  C.  C.  A. 
145  (present  term,  U.  S.  C.  C.  A.,  5th  Circuit).  It  is  unlike  that 
case  in  that  the  intervener  in  this  case,  Stephen  N.  Grant,  who  com- 
menced to  live  on  part  of  the  land  in  question  in  1886,  following  a 
■'  — — — — —— ■ 
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verbal  purchase  from  one  Killen,  who  had  lived  on  the  land  since  1880, 
of  the  latter's  "improvements  and  claim,"  continued  to  live  there  up 
to  the  time  of  the  filing  of  the  bill,  was  qualified  to  make  a  homestead 
entry,  and  has  not  homesteaded  other  land.  For  support  of  the  part  of 
the  decree  appealed  from  which  denied  relief  to  the  government,  it  is 
enough  to  refer  to  the  ruling  made  in  the  case  above  cited. 

[1,  2]  As  to  the  part  of  the  decree  which  rejected  the  demand  of 
the  intervener  and  quieted  the  W.  P.  Pickering  Lumber  Company  and 
the  Southland  Lumber  Company  in  the  ownership  of  the  parts  of  the 
160  acres  in  question  claimed  by  those  companies,  respectively,  the  fol- 
lowing facts  disclosed  by  the  record  are  deemed  to  have  some  perti- 
nency :  By  three  deeds  made  and  duly  recorded  in  1886,  1888,  and  1889, 
respectively,  the  patentee  sold  and  conveyed  different  parcels,  together 
embracing  the  160  acres  in  question,  to  three  individuals,  through 
whom,  by  mesne  conveyances,  all  duly  recorded,  the  title  conferred 
by  the  patent  was  acquired  by  the  two  lumber  companies  mentioned  by 
warranty  deeds  made  in  1902  and  1903,  respectively,  each  of  which 
companies  paid  at  the  time  of  its  purchase  a  fair  price  for  the  land 
so  conveyed  to  it.  Since  the  date  of  the  patent,  March  3,  1885,  the 
successive  holders  of  the  record  title  to  the  land  in  question  have  had 
it  regularly  assessed  to  them  and  have  regularly  paid  the  taxes  due 
thereon  up  to  the  present  time.  From  1880  to  1885,  inclusive,  Killen  had 
assessed  to  him  the  improvements  on  the  land  and  paid  taxes  thereon 
for  those  years.  From  1890  to  1914,  inclusive,  the  intervener  had  the 
improvements  assessed  to  him  and  paid  taxes  thereon  for  those  years. 
According  to  his  own  statement,  his  intention  relative  to  the  land  when 
he  moved  on  it  following  his  purchase  from  Killen  was  to  make  it  his 
home  and  to  acquire  it  under  the  homestead  law  if  he  could. 

There  is  nothing  in  the  record  to  indicate  that  at  any  time  prior  to 
the  filing  of  his  intervening  petition  he  claimed  to  be  the  owner  of  the 
land.  In  the  latter  part  of  1890,  more  than  five  years  after  the  issue 
of  the  patent,  and  after  the  patentee  had  sold  and  conveyed  its  inter- 
est, he  filed  in  the  local  land  office  an  application  to  enter  the  land  un- 
der the  homestead  law.  After  that  ineffective  proceeding  ended,  he 
took  no  further  action  indicative  of  the  assertion  of  any  claim  beyond 
merely  continuing  to  live  on  the  land  until  he  filed  his  intervening  peti- 
tion in  this  case.  A  tract  of  something  over  30  acres,  some  of  it  land 
not  embraced  in  the  160  acres  in  question,  has  been  cleared  for  many 
years.  The  improvements,  consisting  of  a  "common  rough  house"  of 
six  rooms,  and  some  outhouses,  are  located  on  this  clearing.  On  an- 
other part  of  the  160  acres  a  tract  of  about  2  acres  was  cleared  and 
inclosed  within  a  year  or  two  before  this  suit  was  brought.  Within  a 
year  after  the  intervener  moved  on  the  land  following  his  purchase 
from  Killen,  he,  as  stated  by  himself  in  his  testimony,  learned  that  it 
was  "claimed  as  railroad  land."  The  claim  that  the  railroad  company 
and  the  other  successive  holders  of  the  record  title  held  that  title, 
not  as  the  beneficial  owner  of  the  land,  but  in  trust  for  the  intervener, 
was,  so  far  as  anything  in  the  record  discloses,  made  by  him  for  the 
first  time  when  he  filed  his  intervening  petition  in  this  case.  There 
is  no  suggestion  in  the  pleadings  in  the  case  that  the  right  to  the  land 
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of  the  holders  of  the  record  title  had  been  lost  by  another's  adverse 
possession  of  it  for  the  time  required  to  effect  that  result. 

[3]  The  intervener  cannot  sustain  a  complaint  against  the  decree 
appealed  from  on  the  ground  that  the  evidence  showed  that  he  had 
acquired  a  right  to  the  land  by  an  adverse  possession  of  it.    Mere  oc- 
cupancy of  land,  if  unaccompanied  by  any  claim  of  ownership,  no 
matter  how  long  continued,  does  not  confer  title.     Sharon  v.  Tucker, 
144  U.  S.  533,  12  Sup.  Ct.  720,  36  L.  Ed.  532 ;  Jasperson  v.  Scharni- 
kow,  150  Fed.  571,  80  C.  C.  A.  373,  15  L.  R.  A.  (N.  S.)  1178,  and 
note;    2  Corpus  Juris,  125.     Certainly  the  intervener's  conduct  was 
not  such  as  to  notify  parties  seeking  information  upon  the  subject  that 
he  held  the  land  or  any  part  of  it  adversely  and  not  in  subordination 
to  any  title  or  claim  of  another.    His  effort  to  acquire  the  land  under 
the  homestead  law,  though  made  in  a  tribunal  the  jurisdiction  of  which 
over  the  land  was  terminated  by  the  issue  of  the  patent  before  that 
tribunal  was  resorted  to,  was  a  distinct  admission  that  he  was  not 
the  owner.    It  was  not  made  to  appear  that  his  intention  with  refer- 
ence to  the  land  underwent  a  change  after  that  abortive  proceeding 
ended.    In  the  absence  of  other  evidence  of  a  change  in  the  character 
of  the  intervener's  possession,  the  fact  that  there  was  no  change  is 
persuasively  indicated  by  his  continuing  to  return  and  pay  taxes  on  im- 
provements only,  and  also  by  the  circumstance  that  he  is  now  in  court 
praying  that,  by  a  cancellation  of  the  attacked  patent,  he  be  afforded 
the  opportunity  to  acquire  ownership  of  the  land  under  the  homestead 
law.    The  evidence  leaves  it  in  doubt  whether  either  of  the  successive 
holders  of  the  record  title  was  aware  that  any  one  was  living  on  the 
land.    If  the  facts  as  they  existed  at  the  time  of  and  shortly  prior  to 
the  purchases  of  the  two  defendant  lumber  companies  were  known 
to  the  representatives  of  those  companies,  they  were  such  as  were  cal- 
culated to  lead  one  contemplating  a  purchase  from  the  holders  of  the 
record  title  to  the  conclusion  that  the  intervener's  occupancy  of  a  part 
of  the  tract,  in  the  midst  of  the  woods  which  covered  the  remainder 
of  it,  was  that  of  a  mere  intruder,  who  set  up  no  claim  of  ownership 
and  whose  conduct  indicated  an  abandonment  of  the  only  claim  he  had 
ever  made  of  a  right  to  acquire  ownership,  which  many  years  before 
he  had  ineffectively  asserted  in  a  tribunal  which  was  without  jurisdic- 
tion to  enforce  the  claim,  if  it  ever  was  a  valid  one.    We  conclude  that 
it  satisfactorily  appears  from  the  evidence  that  the  intervener  did  not 
hold  the  land  in  question  or  any  part  of  it  adversely  under  a  claim 
of  ownership  for  the  period  requisite  to  confer  title,  and,  further,  that 
his  conduct*  was  such  as  was  calculated  to  lead  one  in  the  position  of 
the  defendant  lumber  companies,  prior  to  their  purchases,  to  the  con- 
clusion that  his  occupancy  of  a  part  of  the  land  was  of  a  kind  that 
prevented  its  being  an  obstacle  to  the  acquisition  of  ownership  of  the 
entire  tract  by  a  conveyance  from  the  holder  of  the  record  tide. 

[4-6]  We  come  now  to  a  consideration  of  the  claim  that  in  equity 
the  intervener  was  entitled  to  the  beneficial  ownership  of  the  land, 
and  that  this  right  of  his  is  still  enforceable  by  a  decree  adjudging^ 
that  those  having  the  record  title  hold  in  trust  for  his  use  and  benefit. 
The  theory  of  this  claim  is  that,  at  the  time  of  the  issue  of  the  pat- 
ent, the  intervener  had  acquired  such  a  right  to  the  land  that  the 
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title  which  passed  from  the  government  by  the  issue  of  the  patent 
inured  in  equity  to  his  benefit  and  was  there  enforceable  against  the 
patentee  and  any  subsequent  holder  of  such  title  not  protected  as  a 
bona  fide  purchaser  for  value  without  notice  of  the  equity  or  by 
an  estoppel  effective  against  the  claimant  of  the  equity.  The  claim 
does  not  imply  that  the  ownership  of  the  holder  of  the  legal  title  is 
or  has  been  assailable  at  law.  Silver  v.  Ladd,  7  Wi^ll.  219,  228,  19  L. 
Ed.  138;  Burke  v.  Southern  Pacific  R.  R.  Co.,  234  U.  S.  669,  675, 
34  Sup.  Ct.  907,  58  L.  Ed.  1527;  Svor  v.  Morris,  227  U.  S.  524,  33 
Sup.  Ct.  385,  57  L.  Ed.  623.  It  is  not  cognizable  elsewhere  than 
in  a  court  of  equity,  and  is  subject  to  the  equitable  defenses  of  stale- 
ness  or  laches.  The  claimant's  lack  of  due  diligence  in  asserting 
the  claim  against  a  holder  of  the  legal  title  who  does  not  acquiesce 
in  its  validity  renders  it  unenforceable  in  equity.  In  the  case  of  such 
an  implied  or  constructive  trust,  unless  there  has  been  a  fraudulent 
concealment  of  the  cause  of  action,  lapse  of  time  is  as  complete'  a  bar 
in  equity  as  at  law,  and,  independently  of  any  statute  of  limitations, 
a  court  of  equity  declines  to  assist  one  who  asserts  such  a  claim,  if 
he  has  slept  upon  his  rights  and  shows  no  excuse  for  his  laches  in 
asserting  them.  Speidel  v.  Henrici,  120  U.  S.  377,  7  Sup.  Ct.  610,  30 
L.  Ed.  718. 

Assuming  that  the  circumstances  attending  the  acquisition  of  the 
Itgal  title  by  the  patentee  were  such  as  to  give  rise  to  a  trust  in 
favor  of  the  intervener,  the  resulting  right  of  action  accrued  not 
later  than  April,  1887,  when  the  patentee  accepted  the  provisions  of 
the  act  of  Congress  of  February  8,  1887.  Before  the  date  of  such 
acceptance  the  patentee  had  already  sold  part  of  the  land  in  dispute, 
and,  as  it  may  be  inferred,  had  appropriated  the  proceeds  of  the 
sale  to  its  own  use.  The  rest  of  the  land  was  similarly  disposed  of 
by  the  patentee  before  the  end  of  1889.  The  subsequent  successive 
holders  of  the  title  conferred  by  the  patent  in  like  manner  openly 
dealt  with  the  land  as  their  own,  obviously  not  admitting  that  the 
intervener  had  any  beneficial  interest  in  it  or  in  the  proceeds  of  the 
successive  sales  of  it.  Within  a  very  short  time  after  the  trust,  if  it 
ever  existed,  became  enforceable,  the  intervener  learned  of  the  facts 
which  he  now  claims  gave  him  an  equitable  right  of  action,  and  the 
conduct  of  the  holder  of  the  record  title,  not  concealed,  but  con- 
temporaneously disclosed  by  public  records,  evidenced  a  distinct  re- 
pudiation of  the  alleged  trust  relation,  which  entitled  the  intervener 
to  immediate  relief  and  opened  the  door  to  the  defense  of  laches.  Pat- 
terson V.  Hewitt,  195  U.  S.  309,  25  Sup.  Ct.  35,  49  L.  Ed.  214.  The 
intervener  took  no  action  then  to  make  known  or  enforce  the  claim 
now  asserted,  and  allowed  more  than  a  quarter  of  a  century  to  elapse 
before  he  presented  the  claim  in  a  court  of  equity.  During  all  that 
time  the  land,  except  the  two  cleared  tracts  above  referred  to,  re- 
mained uninclosed  and  covered  with  virgin  timber,  all  of  it  was  open- 
ly dealt  with  as  their  own  by  the  successive  holders  of  the  legal  title, 
and,  though  the  intervener  lived  on  and  used  a  small  part  of  it,  the 
circumstances  attending  his  connection  with  the  land  continued  to 
be  such  as  to  negative  a  conclusion  that  he  was  setting  up  a  claim 
that  he  had  acquired  the  beneficial  ownership  of  the  whole  or  any 
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part  of  it.  We  think  nothing  more  than  a  statement  of  these  facts 
is  required  to  support  the  conclusion  reached,  that  the  evidence  con- 
clusively shows  that  the  intervener  was  guilty  of  such  inexcusable 
laches  as  to  make  now  unenforceable  the  equitable  claim  which  he 
asserts,  however  well  founded  that  claim  once  may  have  been. 

It  follows  from  the  conclusions  above  stated  that  neither  of  the 
appellants  has  a  tenable  ground  of  complaint  against  the  decree  ap- 
pealed from. 

That  decree  is  affirmed. 

MAXEY,  District  Judge,  was  prevented  by  illness  from  partici- 
pating in  the  decision  of  this  case. 


(235  Fed.  846) 

UNITED  STATES  et  aL  v.  NEV^  ORLEANS  PAO.  BY.  CO.  et  aL 
(three  cases). 

(Circuit  Court  of  Appeals,  Fifth  Circuit    October  3,  1916.    Behearing  Denied 

November  4,  1916.) 

Nob.  2852,  2864,  2865. 

Appeals  from  the  District  Court  of  the  United  States  for  the  Western  Dis- 
trict of  Louisiana ;  Aleck  Boarman,  Judge. 

Suits  by  the  United  States  against  the  New  Orleans  Pacific  Bailway  Com- 
pany and  another,  in  which  Mrs.  M.  Caroline  Hughes  and  another  interrened 
by  the  United  States  against  the  New  Orleans  Pacific  Bailway  Company  and 
others,  in  Vliich  Mrs.  Josephine  Brown  intervened,  and  by  the  United  States 
against  the  New  Orleans  Pacific  Bailway  Company  and  another,  in  which 
William  B.  Turner  intervened.  Decrees  for  defendants,  and  complainant  and 
interveners  appeaL    Afllrmed. 

In  No.  2852: 

Geo.  Whitfield  Jack,  U.  S.  Atty.,  and  Bobt.  A.  Hunter,  Asst  U.  S.  Atty.,  both 
of  Shreveport,  La.,  for  appellants. 

H.  H.  White,  of  Alexandria,  La.,  F.  G.  Hudson,  Jr.,  of  Monroe,  La.,  and 
Mark  Norris,  of  Grand  Bapids,  Mich.,  for  appellees. 

In  No.  2864: 

Geo.  Whitfield  Jack,  U.  S.  Atty.,  and  Bobt  A.  Hunter,  Asst  U.  S.  Atty., 
both  of  Shreveport,  La.,  and  S.  M.  Atkinson,  of  Mansfield,  La.,  for  appellants. 

H.  H.  White,  of  Alexandria,  La.,  F.  G.  Hudson,  of  Monroe,  La.,  James  George 
Palmer,  of  Shreveport,  La.,  and  Mark  Norris,  of  Grand  Bapids,  Mich.,  for 
appellees. 

In  No.  2865: 

Geo.  Whitfield  Jack,  U.  S.  Atty.,  Bobert  A.  Hunter,  Asst  U.  S.  Atty.,  and 
Sidney  I.  Foster,  all  of  Shreveport,  La.,  for  appellants. 

F.  G.  Hudson,  Jr.,  of  Monroe,  La.,  James  Geo.  Palmer,  of  Shreveport,  La., 
and  Mark  Norris,  of  Grand  Bapids,  Mich.,  for  appellees.^ 

Before  PABDBE  and  WALKEB,  Circuit  Judges,  and  MAXEY,  District 
Judge. 

PEB  CUBIAM.  For  reasons  stated  in  the  opinions  rendered  in  the  cases 
of  United  States  and  Newton  B.  Terrell  et  al.  v.  New  Orleans  Pacific  Bail- 
way  Co.  et  al.,  235  Fed.  833, 149  C.  C.  A.  145,  and  of  United  States  and  Stephen 
N.  Grant  v.  New  Orleans  Pacific  Bailway  Co.  et  al.,  235  Fed.  841,  149  C.  C.  A. 
153  (present  term,  U.  S.  O.  C.  A.,  5th  Circuit),  the  decree  appealed  from  in 
each  of  the  three  above-mentioned  cases  is  affirmed. 

MAXEY,  District  Judge,  was  prevented  by  illness  from  participating  In 
the  decision  of  these  cases. 
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(235  Fed,  847) 

BAGE:nS,  Commissioner  of  Immigration,  v.  OWE  SAM  GOON. 

Ex  parte  OWE  SAM  GOON. 

(Circuit  CJonrt  of  Appeals,  Ninth  Circuit    October  9,  1916.) 

No.  2702. 

1.  AuENS  ^=932(2) — ^Deportation — Authobitt  or  Secbetaby  or  Labob. 

As  Chinese  Exclusion  Act  Sept  13,  1888,  c.  1015,  25  Stat.  476,  vests 
authority  to  deport  Chinese  persons  only  In  United  States  courts,  judges 
and  commissioners  thereof,  the  only  authority  possessed  by  the  Secretary 
of  Labor  to  deport  an  alien,  though  he  be  a  Chinese  person.  Is  based  on 
Immigration  Act  Feb.  20.  1907,  c  1134,  34  Stat  898. 

[Ed.  Note. — For  other  cases,  see  Aliens,  Dec  Dig.  «=>32(2).] 

2.  AxiENs  ^=:>32(2) — ^Depobtation — ^Authority  of  Segbbtaby  or  Labob. 

Under  Immigration  Act  Feb.  20, 1907,  authorizing  the  Secretary  of  Labor, 
when  satisfied  that  an  alien  is  subject  to  deportation  under  the  provisions 
of  the  act  or  some  other  law  of  the  United  States,  to  cause  such  alien 
within  three  years  after  landing  or  entry  to  be  taken  into  custody  and 
deported,  the  Secretary  of  Labor  can  order  deportation  of  an  alien  only 
when  he  has  entered  the  United  States  within  a  period  of  three  years 
preceding  his  arrest  by  immigration  authorities. 

[Ed.  Note.— For  other  cases,  see  Aliens,  Dec  Dig.  «=»32(2).] 

3.  AuxNs  ^=»32(9) — ^Deportation — ^Petition  fob  Habeas  (3obpu8— Judgment 

— CONSTBUCnON. 

A  demurrer  to  the  petition  of  a  Chinese  person  for  habeas  corpus  to 
obtain  release  from  Imprisonment,  under  an  order  of  the  Secretary  of 
Labor  directing  his  deportation,  was  overruled  on  the  ground  that  the 
evidence  on  the  hearing  by  the  immigration  authorities  was  insufficient 
to  show  that  the  Chinese  person  had  entered  the  United  States  in  viola- 
tion of  law.  The  opinion  of  the  District  Court,  after  reciting  that  in 
proceedings  under  Chinese  Exclusion  Act,  the  alien  was  entitled  to  hear- 
ing before  the  courts,  further  stated  that,  though  the  courts  could  not 
prescribe  the  rules  for  admission  of  evidence  by  immigration  authorities, 
nevertheless  the  evidence  offered  was  insufficient.  Hel^  that  the  judg- 
ment was  not  subject  to  attack  on  the  theory  that  the  demurrer  was  over- 
ruled solely  on  the  ground  that  the  warrant  of  deportation  was  in  viola- 
tion of  Chinese  Exclusion  Act,  and  not  that  it  was  in  violation  of  Immi- 
gration Act 

[Ed.  Note. — For  other  cases,  see  Aliens,  Cent.  Dig.  §  94;  Dec  Dig. 
«&=>32(9).] 

4.  Aliens  ^=»44 — ^Iicmigbation — ^Immigbation  Authobities — ^Rightto  Admin- 

iSTEB  Oath. 

While  Immigration  Act  Feb.  20,  1907,  §  24  (Comp.  St  1913,  §  4273),  au- 
thorizes immigration  officers  to  administer  oaths  and  take  and  consider 
evidence  touching  the  right  of  aliens  to  enter  the  United  States,  an  immi- 
gration inspector  is  not  authorized  to  administer  an  oath  to  take  evidence 
in  a  proceeding  for  the  deportation  of  an  alien. 

[Ed.  Note. — ^For  other  cases,  see  Aliens,  Cent  Dig.  §§  102-104;  Dec. 
Dig.  «=>44.] 

5.  Evidence  ^=»78 — Best  Evidence  Rule — Pbesumption. 

Where  the  best  evidence  which  might  be  produced  is  not  offered,  there 
is  a  presumption  that  such  evidence,  if  produced,  would  have  been  un- 
favorable. 

[Ed.  Note. — For  other  cases,  see  Evidence,  Cent  Dig.  §§  98,  100 ;  Dec. 
«=»78.] 

^=»For  other  cases  see  same  topic  ft  KBT-NUMBER  In  all  Key-Numbered  Digests  ft  Indexes 
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^  Aliens  ^=»32(8) — ^Depobtation — ^Rioht  to  Obdeb. 

The  Secretary  of  Labor  cannot  order  the  deportation  of  an  alien  on 
the  ground  that  he  entered  In  ylolation  of  Immigration  Act,  where  the 
judgment  Is  based  on  mere  conjecture. 

[Ed.  Note. — £\)r  other  cases,  see  Aliens,  Cent  Dig.  f  84;  Dec.  Dig. 
<8=»32(8).] 

7.  Aliens  ^=:>32(13) — ^Ikmiobation — Obdeb  of  Imkigbation  Authobities — 

Pbovince  of  Ooubts. 

While  the  courts  cannot  review  the  evidence  on  which  the  Immigration 
authorities  ordered  the  deportation  of  an  alien  on  the  ground  that  he  was 
In  the  United  States  In  violation  of  Immigration  Act  the  courts  may  con- 
sider the  jurisdictional  question  of  whether  there  Is  evidence  to  support 
the  finding  of  the  Immigration  authorities. 

[Ed.  Note. — For  other  cases,  see  Aliens,  Cent.  Dig.  f  95;  Dec  Dig. 
<8=»32(13).] 

8.  Aliens  «=»32(8) — Depobtation — Pboceedings — ^Evidence. 

In  a  proceeding  to  deport  petitioner,  a  Chinese  laborer,  who  came  to 
the  United  States  in  1873  or  1874  and  registered  and  received  a  certificate 
as  a  Chinese  laborer  In  1894,  on  the  ground  that  he  was  in  Mexico  within 
three  years  of  the  Institution  of  the  proceedings,  and  must  have  entered 
the  country  within  that  time,  the  only  evidence  that  petitioner  had  been 
In  Mexico  was  recognition  by  a  resident  of  that  country  of  petitioner's 
photograph.  The  Mexican  resident  was  not  produced,  his  evidence  being 
taken  by  an  Immigrant  Inspector.  The  rules  of  the  Department  of 
Labor  require  the  best  evidence  which  can  be  obtained  to  be  secured  In 
proceedings  for  the  deportation  of  aliens  and  provide  for  thorough  in- 
vestigation, and  though  much  more  satisfactory  evidence  might  well  have 
been  secured.  It  was  not  produced,  but  an  order  for  deportation  was  en- 
tered. Held  that,  though  petitioner  was  found  In  Arizona  concealed  In  a 
refrigerator  car,  there  was  not  sufficient  evidence  to  sustain  the  order  for 
deportation  on  the  ground  that  within  three  years  of  the  institution  of 
the  proceeding  he  had  entered  from  Mexico  in  violation  of  Immigration 
Act 

[Ed.  Note. — ¥0T  other  cases,  see  Aliens,  Cent  Dig.  f  84;  Dec.  Dig. 
«=>32(8).] 

Appeal  from  the  District  Court  of  the  United  States  for  the  First 
Division  of  the  Northern  District  of  California ;  Maurice  T.  Dooling, 
Judge. 

In  the  matter  of  the  petition  of  Owe  Sam  Goon  for  a  writ  of  habeas 
corpus,  directed  against  Samuel  W.  Backus  as  Commissioner  of  Im- 
migration at  the  Port  of  San  Francisco.  From  an  order  granting 
the  writ  and  directing  the  discharge  of  petitioner  (230  Fed.  654),  re- 
spondent appeals.    Affirmed. 

Owe  Sam  Goon,  a  native  of  China,  came  here  In  1873  or  1874.  In  March, 
1894,  he  was  duly  registered  under  Act  May  5,  1892,  c.  60,  27  Stat.  25  (Comp. 
St.  1913,  §§  4315-4323),  and  received  his  certificate  as  a  Chinese  laborer  resid- 
ing in  Sacramento,  Cal.  He  was  arrested  in  Tucson,  Ariz.,  on  February  19, 
1915,  having  been  found  In  a  refrigerator  car  of  the  Southern  Pacific  Company 
arriving  from  the  East.  The  case  was  heard  by  the  immigrant  inspector, 
and  he  was  held  for  deportation  to  China  on  the  theory  that  he  had  rec^itly 
entered  the  United  States  from  Juarez,  Mexico,  In  violation  of  section  7  of 
the  Chinese  Exclusion  Act  of  September  13,  1888  (Comp.  St.  1913,  §  4308),  being 
a  Chinese  laborer  who  failed  to  produce  to  the  proper  oflicer  the  return  cer- 
tificate required  by  said  section,  and  that  he  entered  In  violation  of  section  36 
of  the  Immigration  Act  of  February  20,  1907  (Comp.  St  1913,  f  4285). 

Section  13  of  the  Act  of  September  13,  1888  (25  Stat.  476,  479  [Comp.  St 
1913,  §  4313]),  provides,  in  part,  as  follows:    "That  any  Chinese  person,  or 

^s>For  other  cases  eee  laxne  topic  ft  KBY-NUMBER  in  all  Key-Numbered  DisetU  ft  Indexes 
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person  of  Chinese  descent,  found  unlawfully  in  the  United  States,  or  Its  terri- 
tories, may  be  arrested  upon  a  warrant  issued  upon  a  complaint,  under  oath, 
filed  by  any  party  on  behalf  of  the  United  States,  by  any  justice,  judge,  or 
commissioner  of  any  United  States  court,  returnable  before  any  justice,  judge, 
or  commissioner  of  a  United  States  court,  or  before  any  United  States  court, 
and  when  convicted,  upon  a  hearing,  and  found  and  adjudged  to  be  one  not 
lawfully  entitled  to  be  or  remain  in  the  United  States,  such  person  shall  be 
removed  from  the  United  States  to  the  country  whence  he  came.  But  any 
such  Chinese  person  convicted  before  a  commissioner  of  a  United  States 
court  may,  within  ten  days  from  such  conviction,  appeal  to  the  judge  of  the 
district  court  for  the  district." 

Section  20  of  the  Immigration  Act  of  Feb.  20,  1907  (34  Stat  898),  as  amend- 
ed by  the  Acts  of  March  26,  1910  (36  Stat.  263,  c  128),  and  March  4,  1913  (37 
Stat  736,  a  141 ;  Comp.  St.  1913,  {  4269),  provides:  "That  »ny  alien  who  shall 
eater  the  United  States  in  violation  of  law  ♦  ♦  ♦  shall,  upon  the  warrant 
of  the  Secretary  of  Labor,  be  taken  into  custody  and  deported  to  the  country 
whence  he  came  at  any  time  within  three  years  after  the  date  of  his  entry 
hito  the  United  States." 

Section  21  (section  4270)  provides,  in  part,  as  follows:  "That  in  case  the 
Secretary  of  Labor  shall  be  satisfied  that  an  alien  has  been  found  in  the 
United  States  in  violation  of  this  act,  or  that  an  alien  is  subject  to  deporta- 
tion under  the  provisions  of  this  act  or  of  any  law  of  the  United  States,  he 
shall  cause  such  alien  within  the  period  of  three  years  after  landing  or  entry 
therein  to  be  taken  into  custody  and  returned  to  the  country  whence  he  came." 
Section  36  (section  4285)  provides,  in  part,  as  follows:  **That  all  aliens 
who  shall  enter  the  United  States  except  at  the  seaports  thereof,  or  at  such 
place  or  places  as  the  Secretary  of  Labor  may  from  time  to  time  designate, 
shall  be  adjudged  to  have  entered  the  country  unlawfully  and  shall  be  de- 
ported as  provided  by  sections  twenty  and  twenty-one  of  this  act." 

The  hearing  of  the  case  was  had  before  the  immigrant  inspector  in  Tucson, 
Ariz.  The  only  evidence  that  the  government  produced  tending  to  prove  that 
Owe  Sam  Goon  had  entered  the  United  States  within  three  years  from  Juarez, 
Mexico,  was  the  statement  of  one  Pascual  Carrion,  of  Juarez,  Mexico.  The 
statement  was  made  to  an  immigrant  inspector  at  El  Paso,  Tex.,  and  purports 
to  have  been  made  under  oath ;  but  by  whom  the  oath  was  administered  does 
not  appear.  It  will  be  assumed  that  what  purports  to  be  an  oath  was  adminis- 
tered by  the  immigrant  inspector  who  conducted  the  examination.  This  state- 
ment of  Carrion  was  to  the  effect  that  he  had  seen  Owe  Sam  CrOon  a  number  of 
times  in  a  laundry  at  Juarez,  the  last  time  being  in  August  or  September  of 
1914.  The  identification  was  made  by  means  of  a  photograph  of  the  ac- 
cused taken  In  Tucson,  Ariz.  It  was  not  made  in  the  presence  of  the  accused, 
nor  was  Carrion's  statement  made  in  his  presence,  nor  upon  notice  that  it 
would  be  made,  and  no  opportunity  given  the  accused  to  cross-examine  Carri- 
on concerning  the  statement  Subsequent  to  this  statement,  the  accused  was 
delivered  into  the  custody  of  the  O)mmissioner  of  Immigration  at  San  Fran- 
cisco, and  on  March  9,  1915,  a  warrant  of  deportation  was  issued  by  the  As- 
sistant Secretary  of  Labor  by  which  it  was  ordered  that  the  accused  be  de- 
ported to  China  in  accordance  with  section  21  of  the  Immigration  Act. 

PetitioD  for  a  writ  of  habeas  corpus  was  thereafter  presented  to  the  Dis- 
trict Court  by  one  Ow  Seong,  praying  the  discharge  of  the  prisoner  from  the 
custody  of  the  Commissioner  of  Immigration,  the  appellant  herein.  On  June 
8,  1915,  an  order  was  entered  by  the  District  CJourt  discharging  the  prisoner 
from  the  custody  of  the  appellant.    The  CJommissioner  of  Inmiigration  appeals. 

John  W.  Preston,  U.  S.  Atty.,  and  Caspar  A.  Ombaun,  Asst  U.  S. 
Atty.,  both  of  San  Francisco,  Cal.,  for  appellant 
Joseph  P.  Fallon,  of  San  Francisco,  Cal.,  for  appellee. 

Before  GILBERT,  ROSS,  and  MORROWt  Circuit  Judges. 

MORROW,  Circuit  Judge  (after  stating  the  facts  as  above).    [1,  2] 
1.  It  is  clear  tiiat  whatever  authority  is  possessed  by  the  Secretary  of 
149  C.C^— 11 
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Labor  to  deport  aliens  found  in  this  country  is  derived  from  the  Im- 
migration Act  of  February  20,  1907,  c.  1134  (34  Stat.  898,  908),  and 
not  from  the  Chinese  Exclusion  Act  of  September  13,  1888,  c.  1015 
(25  Stat.  476),  which  vests  such  authority  only  in  United  States  courts, 
and  justices,  judges,  and  commissioners  thereof.  This  authority  is 
possessed  by  the  Secretary  of  Labor  only  when  he  shall  have  been 
satisfied  that  an  alien  is  subject  to  deportation  under  the  provisions 
of  the  Immigration  Act  or  some  other  law  of  the  United  States,  and 
in  such  case  "he  shall  cause  such  alien  within  the  period  of  three 
years  after  landing  or  entry  therein  to  be  taken  into  custody  and 
returned  to  the  country  whence  he  came."  The  jurisdiction  of  the 
Secretary  of  Labor  is  therefore  made  to  depend  upon  the  fact  that 
the  alien  has  entered  the  United  States  within  the  period  of  three 
years  preceding  his  arrest  by  the  immigration  authorities.  United 
States  V.  Wong  You,  223  U.  S.  67,  69,  70,  32  Sup.  Ct.  195,  56  L.  Ed. 
354;  Low  Wah  Suey  v.  Backus,  225  U.  S.  460,  466,  468,  32  Sup. 
Ct.  734,  56  L.  Ed.  1165;  Matsumura  v.  Higgins,  187  Fed.  601,  602, 
109  C.  C.  A.  431. 

[3]  In  overruling  the  demurrer  to  the  petition,  the  lower  court  said : 

"This  testimony  was  not  taken  in  the  presence  of  petitioner,  but  the  wit- 
ness Carrion  identified  a  photograph  of  petitioner  as  that  of  the  man  seen 
by  him  In  the  laundry  at  Juarez. 

"Under  the  Chinese  Exclusion  Act,  a  Chinese  aUen  unlawfully  in  the  coun- 
try is  entitled  to  a  hearing  before  a  commissioner  or  judge,  before  he  may 
be  deported.  At  such  hearing  the  ordinary  rules  of  evidence  are  generally 
appUed.  Under  the  Immigration  Act,  however,  any  aUen  may  be  deported 
after  a  hearing  before  the  immigration  officers  at  any  time  within  three  years 
after  the  date  of  his  entr^'  into  the  United  States,  if  such  entry  shaU  have 
been  in  violation  of  law.  The  claim  here  is  that,  as  petitioner  was  identified 
as  having  been  in  Juarez  as  late  as  August  or  September  of  last  year,  he 
must  have  entered  from  there  in  violation  of  law,  as  he  did  not  enter  through 
any  of  the  immigration  channels.  He  was  not  found  on  the  Mexican  border, 
and  the  only  evidence  that  he  had  been  out  of  the  United  States  within  the 
three  years  was  the  evidence  of  Carrion,  who  did  not  see  the  petitioner  him- 
self for  the  purposes  of  identification,  but  only  a  photograph. 

"The  court  does  not  undertake  to  prescribe  rules  of  evidence  for  the  Immi- 
gration Department ;  but  in  a  case  Uke  the  present,  where  the  very  jurisdiction 
of  the  department  depends  upon  the  estabUshment  of  a  certain  fact,  which 
fact,  when  established,  takes  the  aUen*s  case  out  of  the  jurisdiction  of  the 
courts  of  the  United  States  where  it  is  placed  by  the  Chinese  Exclusion  Law^ 
the  court  is  entitled  to  regard,  not  perhaps  the  weight  of  the  evidence,  but 
certainly  the  character  of  the  evidence  by  which  such  a  transfer  of  jurisdiction 
is  effected.  In  the  case  at  bar  we  have  a  Chinaman,  resident  of  this  country 
for  40  years,  having  a  laborer's  certificate  entitling  him  to  remain,  who  is 
not  found  near  the  Mexican  border  line,  and  who  is  ordered  deported,  with- 
out being  confronted  by  the  witness  upon  whose  testimony  the  jurisdiction 
of  the  Immigration  Department  to  make  the  order  depends. 

"In  my  judgment,  while  affidavits  and  ex  parte  statements,  and  statements 
not  under  oath,  have  been  held  admissible  in  proceedings  by  the  Immigration 
Department  looking  to  the  exclusion  or  deportation  of  aUens,  the  right  to  re- 
main here  of  a  Chinese  person  so  long  a  resident  of  the  United  States,  and  who 
is  fortified  by  the  possession  of  that  evidence  of  his  prefer  presence  here 
which  the  law  requires,  should  not  be  made  to  depend  upon  the  fact  that  some 
resident  of  another  country  not  produced  at  the  hearing  has  identified  a  pho- 
tograph, when  such  identification  is  the  only  thing  which  could  deprive  the 
aUen  of  his  right  to  be  heard  before  a  commissioner  or  judge,  where  sudi 
identification  would  not  be  admissible  as  evidence  at  alL" 
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2.  It  IS  contended  by  appellant  that,  from  the  opinion  above  men- 
tioned, it  is  apparent  that  the  lower  court  considered  only  the  le- 
gality of  the  assistant  secretary's  finding  in  the  warrant  of  deporta- 
tion that  the  alien  was  in  the  United  States  in  violation  of  section  7 
of  the  Chinese  Exclusion  Act,  and  either  overlooked  or  ignored  the 
finding  that  the  alien  was  in  the  United  States  in  violation  of  section 
36  of  the  Immigration  Act. 

There  is  nothing  in  the  opinion  suggesting  that  the  court  either 
overlooked  or  ignored  the  finding  that  the  alien  was  in  the  United 
States  in  violation  of  section  36  of  the  Immigration  Act ;  on  the  con- 
trary, the  decision  is  based  upon  the  question  of  jurisdiction  of  the 
assistant  secretary  under  that  act. 

[4-8]  3.  It  is  contended  that  the  fact  that  the  witness  Pascual  Car- 
rion identified  a  photograph  of  the  alien  as  that  of  a  Chinaman  he 
had  seen  in  Mexico,  when  coupled  with  the  fact  that  the  alien  was 
found  in  a  refrigerator  car  at  Tucson,  Ariz.,  and  failed  to  give  a  sat- 
isfactory account  of  himself  when  examined  by  the  immigration  au- 
thorities, was  sufficient  evidence  to  satisfy  the  Secretary  of  Labor 
that  the  alien  had  recently  entered  this  country  from  Mexico;  and 
the  cases  of  Sibray  v.  United  States,  227  Fed.  1,  141  C.  C.  A.  555, 
Jeung  Bow  v.  United  States,  228  Fed.  868,  143  C.  C.  A.  266,  and 
Ex  parte  Wong  Yee  Toon  (D.  C.)  227  Fed.  247,  are  cited  in  support 
of  the  proposition  that  the  hearing  before  th6  immigration  authorities 
need  not  be  conducted  in  accordance  with  the  procedure  and  rules 
of  evidence  which  are  observed  in  the  courts  of  law. 

But,  as  said  by  the  court  below : 

"Where  the  very.  Jurisdiction  of  the  departmeDt  depends  upon  the  estab- 
lishment of  a  certain  fact,  which  fact,  when  established,  takes  the  alien's 
case  out  of  the  jurisdiction  of  the  courts  of  the  United  States  where  it  is 
placed  by  the  Chinese  Exclusion  Law,  the  court  is  entitled  to  regard,  not  per- 
haps the  weight  of  the  evidence,  but  certainly  the  character  of  the  evidence 
by  which  such  a  transfer  of  jurisdiction  Is  effected.'' 

The  accused  was  arrested  in  Tucson,  Ariz.,  on  February  19,  1915. 
He  was  examined  by  the  immigrant  inspector  on  February  20,  1915, 
and,  in  reply  to  questions  propounded  by  the  inspector,  gave  an  ac- 
count of  his  residence  in  California  and  Nevada  from  the  date  of 
his  arrival  in  San  Francisco  from  China  in  1873  or  1874  -down  to  his 
departure  from  California  some  months  previously.  From  that  state- 
ment it  appears  that  he  had  been  employed  at  well-knqwn  places  and 
by  well-known  persons  in  California,  among  others  by  the  Governor 
of  the  state.  He  stated  that  he  had  been  registered  as  a  resident  of 
Sacramento,  Cal.  This  certificate,  admitted  as  true  by  the  govern- 
ment, was  subsequently  produced  and  shows  that  he  was  registered  in 
Sacramento,  Cal.,  in  March,  1894,  under  the  Act  of  May  5,  1892. 
This  certificate  was  prima  facie  evidence  of  his  right  to  be  in  the 
United  States.  Moreover,  his  statement  as  to  his  various  employ- 
ments in  California  was  capable  of  easy  verification,  if  true,  or  con- 
tradiction, if  not  true.  The  absence  of  any  such  inquiry  or  examina- 
tion by  the  officers,  coupled  with  the  certificate  of  residence,  carries 
the  presumption  that  the  statement  was  true. 
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A  warrant  of  arrest  having  been  issued  by  the  Assistant  Secretary 
of  Labor,  the  accused  was  again  examined  on  March  1,  1915,  by  the 
immigrant  inspector,  when  tfie  examining  officer  introduced  in  evi- 
dence the  statement  of  Pascual  Carrion,  and  was  asked  the  following 
questions : 

"Q.  What,  if  anything,  have  you  to  say  in  answer  to  the  testimony  of  the 
witness  Pasqual  Carrion  to  the  effect  tliat  you  were  In  Juarez,  Mexico,  in 
August  or  September,  1914?  A.  If  he  states  that  he  has  seen  me  in  Juarez, 
Mexico,  wtiat  can  I  say?  If  he  says  he  lias  seen  me  there,  I  cannot  say  any- 
thing else. 

"Q.  Then  you  don't  deny  that  this  witness  did  see  you  in  Juarez,  Mexico, 
in  August  or  September,  1914?  A.  I  have  never  been  there,  I  don*t  know  the 
place. 

**Q.  Do  you  desire  to  offer  any  testimony  in  support  of  your  claim  that  you 
have  never  been  in  Juarez,  Mexico?  A.  No,  1  cannot  offer  any  evidence  or 
any  witnesses." 

Further  than  his  own  denial  that  he  had  ever  been  in  Mexico,  it 
was  probably  beyond  his  power  to  prove  this  negative;  but,  on  the 
other  hand,  if  he  had  been  working  in  a  laundry  on  Noche  Triets 
behind  a  carpenter  and  blacksmith  shop  in  Juarez,  Mexico,  in  August 
or  September,  1914,  as  recited  in  the  statement  of  Pascual  Carrion, 
the  fact  was  of  easy  proof  by  competent  testimony,  and  it  should  have 
been  produced.  Section  22  of  the  Act  of  February  20,  1907  (34  Stat. 
898  [Comp.  St.  1913,  §  959]),  authorizes  the  Commissioner  General 
of  Immigration,  under  the  direction  of  the  Secretary  of  Labor,  to 
establish  rules  "not  inconsistent  with  law"  for  carrying  out  the  pro- 
visions of  the  act.  Under  this  authority,  certain  rules  have  been  es- 
tablished for  such  service,  among  others  rule  22  relating  to  the  ar- 
rest and  deportation  of  aliens  on  warrant.  The  rule,  so  far  as  perti- 
nent to  the  present  inquiry,  is  as  follows : 

"Subdivision  1.  Officers  shall  make  thorough  investigation  of  all  eases 
where  they  are  credibly  informed  or  have  reason  to  believe  that  a  specified 
alien  in  the  United  States  is  subject  to  arrest  and  deportation  on  warrant.  All 
such  cases,  by  whomsoever  discovered,  shaU  be  reported  to  the  immigration 
officer  stationed  nearest  the  place  where  the  aUen  is  found  to  be. 

"Subd.  2.  The  application  must  state  facts  bringing  the  aUen  within  one  or 
more  of  the  classes  subject  to  deportation  after  entry.  The  proof  of  these 
facts  should  be  the  best  that  can  be  obtained." 

The  rule-  of  law  respecting  evidence  demands  of  a  party  seeking 
to  establish  a  fact  that  he  produce  the  best  evidence  available  to  him. 
Greenleaf  on  Evidence  (16th  Ed.)  §  81 ;  Wigmore  on  Evidence,  §  1173 ; 
Jones  on  Evidence,  vol.  2,  §,  212.  And  this  is  the  identical  rule  pre- 
scribed by  the  Department  of  Labor  for  the  examination  6f  the  case 
of  an  alien  charged  with  being  subject  to  arrest  and  deportation  un- 
der the  Immigration  Act.  Of  course,  this  means  that  the  best  evi- 
dence must  be  proper  evidence.    Jones  on  Evidence,  supra. 

The  statement  of  Pascual  Carrion  recites  that  he  was  sworn — by 
whom,  it  does  not  appear — ^presumably  by  the  examining  inspector, 
but  that  official  had  no  authority  to  administer  an  oath  in  this  case. 
Whitfield  V.  Hanges,  222  Fed.  745,  749,  138  C.  C.  A.  199.  Section 
24  of  the  Immigration  Act  provides  that  immigration  officers  shall 
have  power  to  administer  oaths  and  take  and  consider  evidence  touch- 
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ing  the  right  of  an  alien  to  enter  the  United  States.  34  Stat.  906. 
The  inquiry  in  this  case  related  to  the  deportatioil  of  the  accused,  and 
not  to  his  right  to  enter  the  United  States.  He  was  in  the  United 
States,  armed  \rith  a  certificate  of  registration,  and  he  denied  that 
he  had  been  out  of  the  United  States  since  his  registration  in  Sacra- 
mento, Cal.,  in  March,  1894,  at  the  same  time  accounting  for  his 
residence  in  the  United  States  since  that  time. 

But  the  statement  of  Carrion  was  not  the  best  evidence  if  it  had 
been  made  under  an  oath  administered  by  an  authorized  officer.  The 
identification  of  the  accused  was  by  means  of  a  photograph ;  it  was 
not  made  in  the  presence  of  the  accused,  and  the  latter  had  no  oppor- 
tunity to  examine  the  alleged  witness  concerning  the  identification  or 
statement  But  whether  or  not  the  accused  had  been  employed  in 
a  laundry  in  Juarez,  Mexico,  in  August  or  September,  1914,  must 
have  been  a  matter  of  easy  verification  or  contradicticm  by  the  pro- 
duction of  legal  testimony,  and  the  officers  were  employed  for  that 
purpose  under  a  rule  of  the  department  requiring  that  the  investiga- 
tion should  be  thorough.  Moreover,  the  Commissioner  General  of 
Immigration,  with  the  approval  of  the  Secretary  of  Labor,  had  au- 
thority under  section  22  of  the  Immigration  Act  to  detail  an  immigra- 
tion officer  to  make  the  necessary  investigation  in  Juarez,  Mexico. 
The  rule  of  evidence  in  this  respect  is  that  no  evidence  shall  be  ad- 
mitted which,  from  the  nature  of  the  case,  supposes  still  greater  evi- 
dence behind  in  the  party's  possession  or  power.  Clifton  v.  United 
States,  45  U.  S.  (4  How.)  242,  247,  11  L.  Ed.  957.  The  presumption 
in  such  case  is  that,  if  the  legal  testimony  had  been  produced,  it  would 
have  been  unfavorable,  if  not  directly  adverse,  to  the  case.  Clifton 
V.  United  States,  supra. 

The  warrant  of  deportation  recites  that  Louis  F.  Post,  Assistant 
Secretary  of  Labor,  has  "become  satisfied  that  the  alien.  Owe  Sam 
Goon,  who  landed  at  an  unknown  port,  subsequent  to  the  1st  day  of 
July,  1914,  is  subject  to  be  returned  to  the  country  whence  he  came 
under  section  21  of  the  Immigration  Act  approved  February  20,  1907, 
being  subject  to' deportation  under  the  provisions  of  a  law  of  the 
United  States,  to  wit,  the  Chinese  Exclusion  Laws."  The  warrant 
further  recites: 

''From  proofs  sabmitted  to  me,  after  due  hearing  before  Immigrant  In- 
spector Alfred  E.  Burnett  held  at  Tucson,  Ariz.,  I  have  become  satisfied  that 
the  said  alien  has  been  found  in  the  United  States  in  violation  of  the  act  of 
Congress  approved  February  20,  1007,  amended  by  the  act  approved  March 
26,  IdlO." 

As  has  been  stated,  the  Secretary  of  Labor  is  not  authorized  by 
law  to  deport  aliens  under  the  Chinese  Exclusion  Law,  and  there  was 
no  legal  proof,  nor  was  the  best  evidence  attainable  submitted  which 
authorized  him  to  deport  the  accused  under  the  Immigration  Act. 

But  it  is  contended  that,  when  the  accused  was  arrested,  he  was 
unable  to  explain  the  circumstances  connected  with  his  presence  in  a 
freight  car  arriving  at  Tucson  from  the  East.  This  fact  may  be  a 
ground  for  some  suspicion  and  possibly  some  conjecture  as  to  where 
he  came  from;  but  mere  suspicion  or  conjecture  were  not  sufficient 
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Upon  which  to  base  a  judgment  that  transfers  the  exclusive  jurisdic- 
tion to  make  the  inquiry  from  the  courts  of  the  United  States  to  the 
Department  of  Labor.  As  has  been  repeatedly  stated,  it  is  not  our 
function  to  weigh  the  evidence  in  this  class  of  cases;  but  we  may 
properly  consider  the  jurisdictional  question  of  law  whether  there 
was  evidence  to  sustain  the  conclusion  that  the  accused  was  in  the 
United  States  in  violation  of  law  and  subject  to  deportation  under 
section  21  of  the  Immigration  Act.  In  the  absence  of  the  best  evi- 
dence attainable  to  sustain  the  same,  we  may  also  conclude  that  the 
order  of  deportation  was  arbitrary  and  unfair,  and  subject  to  judi- 
cial review.  United  States  v.  Ju  Toy,  198  U.  S.  253,  260,  25  Sup. 
Ct.  644,  40  L.  Ed.  1140;  Chin  Yow  v.  United  States,  208  U.  S.  8, 
12,  28  Sup.  Ct.  201,  52  L.  Ed.  369;  In  re  Chan  Kam,  232  Fed.  855, 
857,  147  C.  C.  A.  49,  and  cases  therein  cited. 

The  case  of  Wong  Back  Sue  v.  Connell,  233  Fed.  659,  147  C.  C.  A. 
467,  turned  upon  other  questions  than  that  of  jurisdiction  of  the 
Department  of  Labor  to  issue  the  order  of  deportation  under  sec- 
tion 21  of  the  Act  of  February  20,  1907.  It  is  not  an  authority  ex- 
cept upon  the  questions  there  involved. 

It  follows  that  the  order  appealed  from,  granting  the  petition  -for 
a  writ  of  habeas  corpus  herein,  should  be  affirmed;  and  it  is  so  or- 
dered. 


(236  Fed.  854) 

McNeil  higgins  co.  v.  old  dominion  S.  S.  CO. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    June  28,  1916.) 
No.  2365. 

1.  Shipping    «=s>132(6) — Cabbiage    of    Goods— Actions— Evidenck — Suffi- 

ciency. 

In  an  action  for  damages  arising  out  of  a  shipment  of  ooffee,  the  ques- 
tion, whether  the  coffee  after  being  wet  in  a  storm  of  snch  magnitude  as 
to  constitute  an  act  of  God  was  of  any  value,  held  for  the  Jury. 

[Ed.  Note.— Fbr  other  cases,  see  Shipping,  Cent  Dig.  f  487;  Dec.  Dig. 
«=»132(6).] 

2.  Shipping  ^=:>130 — Carbiage  of  Goods — Cabb — ^Acr  of  God. 

After  a  ship  has  been  overtaken  by  a  storm  that  may  be  properly 
classed  as  an  act  of  Crod,  it  is  the  duty  of  the  carrier  to  exercise  at  least 
reasonable  diligence  in  endeavoring  to  save  the  goods  shipped  and  prevent 
further  loss. 

[Ed.  Note. — For  other  cases,  see  Shipping,  Cent.  Dig.  §§  469,  470;  Dec 
Dig.  «=»130.] 

3.  Shipping  «=»132(6) — Cabbiage  of  Goods — ^AonoNS — Evidence. 

In  an  action  for  damages  arising  out  of  a  shipment  of  coffee  wliidti 
was  caught  and  wet  in  a  storm  of  such  magnitude  as  to  amount  to  an 
act  of  God,  the  questions  whether  the  carrier  was  negligent  in  failing  to 
transport  the  coffee  to  its  destination,  as  well  as  in  failing  to  take  im- 
mediate steps  to  dry  the  coffee,  held  under  the  evidence  for  the  jury. 

[Ed.  Note. — F6r  other  cases,  see  Shipping,  Cent  Dig.  §  487;  Dec.  Dig. 
«=>132(6).] 

In  Error  to  the  District  G)urt  of  the  United  States  for  the  East- 
ern Division  of  the  Northern  District  of  Illinois. 
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Action  by  the  McNeil  Higgins  Company  against  the  Old  Dominion 
Steamdiip  Company.  There  was  a  judgment  for  defendant,  and  plain- 
tiflF  brings  error.    Reversed  and  remanded. 

Action  to  recover  damages  arising  out  of  the  shipment  of  a  carload  of 
coffee.    Judgment  for  carrier  upon  directed  verdict 

On  March  15,  1913,  defendant  received  from  plaintiff  279  bags  of  coffee 
of  the  alleged  value  of  $10,000  to  be  carried  from  New  York  to  Chicago.  The 
shipment  passed  from  New  York  City  to  Newport  News,  Va-,  and.  thence  to 
Cincinnati,  Ohio,  and  was  there  transferred  to  the  Chesapeake  &  Ohio  Railroad 
Company  to  be  carried  to  plaintiff.  On  March  24th,  at  Peru,  Ind.,  the  ship- 
ment met  the  so-called  Dayton  flood  and  windstorm.  The  top  of  the  car  was 
blown  off,  and  the  coffee  was  soaked  by  the  rain  from  above  and  by  water 
rising  until  it  entered  the  car. 

Plaintiff  admits  that  the  storm  thus  encountered  was  extraordinary,  unusual, 
and  unprecedented,  and  constituted  what  is  termed  an  "act  of  God."  Its 
action  is  based  upon  carrier's  alleged  negligence  after  such  catastrophe  was 
encountered. 

The  defendant  held  the  car  at  Peru  from  March  24th  to  April  10th,  when  it 
was  taken  back  to  Cincinnati  where  the  coffee  was  offered  for  sale,  but  no 
bid  was  received.    Ten  days  later  it  was  taken  to  Chicago. 

Defendant's  explanation  for  shipping  the  car  to  Cincinnati  was  that  all  evi- 
dences of  the  routing  as  well  as  the  name  of  the  consignee  were  destroyed  in 
the  flood,  and  in  the  opinion  of  its  claim  agent  Cindnnnati  was  a  good  coffee 
market.  Peru  is  120  miles  from  Chicago,  and  Cincinnati  is  234  miles  from 
Chicago. 

Plalntiif  contends  that  the  coffee  was  only  partially  damaged  by  the  water 
at  Peru,  and  that  if  the  car  had  been  promptly  and  properly  cared  for  the 
damage  would  have  been  comparatively  slight.  Defendant's  evidence  tended 
to  show  that  the  coffee  was  flrst  offered  for  sale  at  Peru,  that  the  shipment  to 
Cincinnati  was  made  as  soon  as  possible,  and  that  its  line  from  Peru  to  Chica- 
go was  not  open  prior  to  April  10th.  Defendant's  evidence  also  tended  to 
show  that  the  coffee  was  utterly  worthless  before  the  water  receded. 

l^e  car  reached  Chicago  April  24th  and  was  rejected  by  plaintiff,  and  there- 
after sold  by  defendant  at  public  auction  to  coffee  dealers.  The  amount  realiz- 
ed therefrom  was  $101.01  after  paying  aU  freight  charges  and  expenses  of 
handling. 

At  the  close  of  the  trial  the  court  continued  the  case  for  a  day  to  permit 
plaintiff  to  furnish  additional  proof  that  defendant's  line  was  open  between 
Peru  and  Chicago  at  the  time  the  shipment  was  made  to  Cincinnati.  The 
court  held  the  testimony  offered  failed  to  establish  that  fact  The  request  for 
additional  time  in  which  to  secure  such  proof  was  refused. 

Charles  A.  Butler,  of  Chicago,  111.,  for  plaintiff  in  error. 
James  Stillwell,  Frank  J.  Loesch,  R.  W.  Richards,  and  T.  J.  Sco- 
field,  all  of  Chicago,  111.,  for  defendant  in  error. 

Before  MACK,  ALSCHULER,  and  EVANS,  Circuit  Judges, 

EVANS,  Circuit  Judge  (after  stating  the  facts  as  above).  Defend- 
ant contends  that  the  District  Court  correctly  directed  a  verdict  in  its 
favor  for  two  reasons :  (a)  That  the  evidence  conclusively  established 
that  the  soaking  which  the  coffee  received  before  the  water  receded 
left  it  utterly  valueless,  and  that  subsequent  delay,  excusable  or  other- 
wise, resulted  in  no  damage,  (b)  That  the  evidence  conclusively  show- 
ed the  carrier  was  not  guilty  of  any  want  of  ordinary  care  after  en- 
coimtering  the  storm. 

We  are  unable  to  agree  with  the  defendant  on  either  proposition. 

[1]  Whether  the  value  of  the  coffee  was  totally  destroyed  by  the 
rains  at  Peru  and  before  the  car  could  possibly  be  moved  or  the  cargo 
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unloaded  is  hardly  debatable.  The  car  reached  Peru  March  24th.  It 
left  Peru  April  10th.  It  left  Cincinnati  about  April  20th  and  arrived 
in  Chicago  April  24th.  If,  thereafter,  it  brought  the  sum  of  $101.01 
over  and  above  all  freight  charges  ?ind  expenses  of  sale  in  Chicago, 
it  is  inconceivable  that  the  coffee  was  valueless  when  it  left  Peru. 

The  testimony  of  plaintiff's  witnesses  was  that  the  coffee  would 
have  depreciated  in  value  by  reason  of  the  rain,  but  that,  if  it  had 
reached  a  roaster  within  3  or  4  days  after  being  soaked,  its  value  would 
have  decreased  only  about  2  or  3  cents  a  pound;  that,  if  it  had 
reached  a  roaster  7  or  8  days  after  it  had  been  submerged  in  water, 
there  would  have  been  a  reduction  in  value  of  3  or  4  cents  a  pound. . 
Its  invoiced  price  was  14%  cents  per  pound.  Indeed,  it  is  obvious  that 
the  damage  depended  on  llie  extent  of  the  soaking  and  the  promptness 
with  which  the  coffee  was  properly  cared  for  after  being  soaked. 
•  There  also  was  competent  evidence  showing  that  Chicago  was  the 
most  available  market  for  the  sale  of  coffee,  and  was  a  larger  and 
better  coffee  market  than  Cincinnati. 

While  these  conclusions  were  challenged  by  defendant's  witnesses, 
we  conclude  that  the  question  of  any  damages  as  well  as  the  amount 
of  damage  was  for  the  jury. 

[2,  3]  The  defendant,  however,  further  contends  that  the  evidence 
fails  to  show  that  it  was  guilty  of  any  want  of  care  after  meeting  this 
storm  at  Peru.  We  conclude  that  this  question  was  also  one  for  the 
jury. 

The  duty  of  a  carrier  to  use  reasonable  care  to  protect  the  shipper's 
property  from  damage,  after  the  shipment  has  been  overtaken  by  a 
storm  that  may  be  properly  classed  as  an  act  of  God,  is  well  estab- 
lished. Lang  V.  Pennsylvania  R.  Co.,  154  Pa.  342,  26  Atl.  370,  20 
L.  R.  A.  360,  35  Am.  St.  Rep.  846;  Black  v.  C,  B.  &  Q.  R.  R.  Co., 
30  Neb.  197,  46  N.  W.  428,  4  R.  C.  L.  §  191 ;  Blythe  v.  Denver  & 
Rio  Grande  R.  R.  Co.,  15  Colo.  133,  25  Pac.  702,  11  L.  R.  A.  615, 
22  Am.  St.  Rep.  403.  Under  such  circumstances,  a  carrier  is  re- 
quired to  exercise  at  least  reasonable  diligence  in  endeavoring  to  save 
the  cargo,  or  to  prevent  further  loss. 

When  the  plaintiff  presented  evidence  that  the  car  was  consigned 
to  Chicago,  that  the  defendant  shipped  it  from  Peru  back  to  Cincin- 
nati on  April  10th  and  there  held  it  until  April  20th,  and  then  shipped 
it  to  Chicago,  and  that  Chicago  was  a  larger  and  bettter  market  for 
coffee  than  Cincinnati,  it  established  facts,  which,  if  unexplained,  made 
a  prima  facie  case  of  negligence  against  the  carrier. 

True,  the  carrier  attempted  to  meet  these  facts  by  showing  that  its 
affairs  were  in  such  chaotic  condition  due  to  the  flood  and  through 
no  fault  of  its  own ;  that  the  name  of  the  consignee  and  the  place  of 
destination  were  both  lost  unto  it.  But  it  appears  that  such  informa- 
tion was  obtainable,  and  whether  the  carrier  was  negligent  in  not 
promptly  ascertaining  the  destination  of  the  shipment  and  the  name 
of  the  consignee  was  for  the  jury.  It  affirmatively  appears  that  such 
information  was  in  the  possession  of  the  conductor  of  this  train,  who 
at  all  times  was  in  Peru.  It  appears  that  the  conductor  kept  a  train 
book  which  contained  "about  the  same  as  a  bill  of  lading,"  and  gave 
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Chicago  as  the  destination  of  the  car.  The  car  was  in  a  train  that  was 
obviously  routed  from  east  to  west.  The  carrier  also  had  available 
the  permanent  records,  kept  at  Newport  News,  Va.,  and  such  records 
showed  the  destination  of  the  car  in  question.  Finally,  it  appeared 
that  the  plaintiff  frequently  notified  defendant's  agent  that  he  had  a 
car  of  coffee  on  the  way,  and  the  representative  of  the  defendant 
notified  plaintiflF  on  April  10th  (the  day  the  car  was  shipped  from 
Peru  to  Cincinnati)  that  said  car  was  in  the  flood  at  Peru.  These  facts 
certainly  made  a  jury  question  of  defendant's  alleged  negligence  in 
sending  the  car  to  Cincinnati  without  consignee's  consent,  and  in  fail- 
ing to  notify  plaintiff  of  the  location  and  condition  of  the  car. 

The  defendant  learned  on  the  evening  of  March  24th  that  the  top 
of  the  car  was  removed  and  that  the  coffee  was  certain  to  receive  a 
soaking.  Had  the  consignee  been  promptly  notified  of  these  facts, 
it  is  fair  to  assume  that  some  arrangement  might  have  been  made  to 
unload  the  car  at  Peru  and  avoid  further  loss.  It  appears  that  there 
was  at  least  one  concern  in  Peru  engaged  in  roasting  coffee.  Even  if 
there  were  none,  there  was  no  reason  why  consignee's  representatives 
might  not  have  gone  to  Peru,  only  a  distance  of  120  miles,  and  per- 
sonally taken  charge  of  the  car. 

There  is  evidence  in  the  record  showing  that  the  car  in  question 
could  have  been  moved  from  Cincinnati  to  Chicago  at  a  date  earlier 
than  April  20th.  Defendant's  employe  admitted  that  he  was  instructed 
at  Cincinnati  on  April  15th  to  forward  the  car  to  Chicago.  Never- 
theless the  shipment  was  delayed  until  the  20th,  and  no  attempt  to 
explain  this  delay  was  made. 

Again,  it  affirmatively  appears  as  an  apparently  uncontroverted  fact 
that  from  and  after  March  26th  the  Wabash  Railroad  was  carrying 
freight  in  and  out  of  Peru  toward  Chicago.  There  is  also  evidence 
tencSng  to  show  that  freight  was  shipped  out  of  Peru  on  defendant's 
lines  in  both  directions  as  early  as  April  5th.  It  is  true  this  evidence 
thus  particularly  referred  to  was  neither  conclusive  nor  in  many  re- 
spects undisputed  or  unexplained ;  but  the  weight  of  the  evidence,  as 
-veell  as  the  inferences  arising  therefrom,  was  for  the  jury. 

Other  questions  presented  by  the  defendant  have  been  eliminated 
by  a  stipulation  filed  in  this  court. 

The  judgment  is  reversed,  and  the  cause  remanded,  with  directions 
to  the  District  Court  to  grant  a  new  trial 


(235  Fed.  857) 

CHICAGO  &  B.  I.  B.  CO.  v.  COLLINS  PRODUCE  CO. 

(ClTCult  Court  of  Appeals,  Seventh  Circuit    July  25,  1916.    Behearlng  Denied 

September  27,  1916.) 

No.  2155w 

1«  Cabbiebs  ^=:>185(1) — Cabbiage  of  Goods — ^Intebstatb  Coiocebcb — Cabmack 
Amendment. 

Carmack  Amendment  to  Interstate  Commerce  Act  (Act  Feb.  4,  1887,  a 
104,  i  20,  24  Stat.  386,  as  amended  by  Act  June  29,  1906,  c.  3591,  {  7,  pars. 
11,  12,  34  Stat  595  [Comp.  St.  1913,  §  8592]),  declaring  that  the  initial 
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carrier  shall  be  Uable  to  the  lawful  holder  of  the  bill  of  lading  or  re- 
ceipt for  any  loss,  damage,  or  injury  caused  by  it  or  by  any  connecting 
carrier,  does  not  impose  upon  the  shipper  the  burden  of  establishing,  in 
a  suit  against  the  initial  carrier,  that  the  loss  was  in  fact  caused  by  the 
initial  or  connecting  carrier,  but  merely  extends  the  common-law  liability 
of  the  initial  carrier  to  all  losses,  whether  occurring  on  its  line  or  that  of 
a  connecting  carrier. 

[Ed.  Note.— FOr  other  cases,  see  Carriers,  Cent  Dig.  §f  835-^844;  Dec 
Dig.  «=»185(1).] 

2.  Cabbiebs  ^=>132 — Cabbiaob  of  Goods— Actions. 

In  an  action  against  a  carrier  for  loss  of  goods,  the  shipper  is  not 
bound  to  show  that  the  goods  were  lost  through  any  act  of  the  carrier. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent  Dig.  f{  57&-682,  605; 
Dec.  Dig.  «8=»132.] 

3.  Cabbdbbs  ^=:>119 — Cabbiaoe  of  €U>ods-^Declaration  of  Mabtial  Law. 

The  mere  declaration  of  martial  law  in  a  district  will  not  reUere  a 
common  carrier  operating  therein  of  all  liability  to  the  shipper. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent  Dig.  f§  523-530;  Dec 
Dig.  i0s»119.] 

4.  Oabbibbs  ^=»215(1) — Cabbiage  of  Goods— Liabilptt. 

Where  martial  law  was  declared  in  a  flood  district  and  at  the  sugges- 
tion and  instigation  of  the  carrier  a  shipment  of  chickens  was  appropri- 
ated by  the  military  authorities,  the  carrier,  having  caused  the  appropria- 
tion, cannot  defeat  recovery  by  the  shipper  on  the  ground  that  there  was 
a  confiscation. 

[Ed.  Note. — For  other  cases,  see  Carriers,  Cent  Dig.  |  923;  Dec  Dig. 
«=»215(l).] 

5.  Cabbiebs  ^=»122 — Cabbiaoe  of  GooDGh— Act  of  God. 

Where  a  shipment  is  caught  in  a  flood  of  so  unusual  a  character  as  to 
constitute  an  act  of  God,  the  carrier  is  not  relieved  of  all  liability,  but 
is  bound  to  exercise  reasonable  diligence  to  save  the  shipment  or  prevent 
additional  loss. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent  Dig.  {§  537,  538,  557-^659 ; 
Dec.  Dig.  «=»122.] 

6.  Cabbiebs  ^=:>132 — Cabbiaoe  of  Goods — ^Loss  of  Goods. 

Where  goods  are  lost  by  a  common  carrier  in  transit,  the  carrier  has 
the  burden  of  showing  that  the  loss  resulted  from  some  cause  for  which 
the  carrier  was  not  responsible  in  law  or  by  contract 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent  Dig.  i§  578-^^,  605; 
Dec.  Dig.  <d=»132.] 

7.  Cabbiebs  ^=s>123 — Cabbiage  of  Goods — ^Acr  of  God. 

Where  goods  are  injured  or  a  shipment  lost  through  the  Joint  Influence 
of  the  carrier's  negligence  and  act  of  God,  the  carrier  is  not  reUeved 
from  UabiUty. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent  Dig.  §}  506,  507,  539- 
543;  Dec  Dig.  i0s»123.] 

8.  Casbiebs  ^=»230(l) — Cabbiage  of  Goods — ^Actions — ^Evidence — JxtbtQues- 

Whether  a  ediipment  of  chickens  in  possession  of  a  carrier  whidti  was 
caught  in  a  flood  and  held  up  was  confiscated  by  military  authorities, 
martial  law  being  declared  in  the  district,  in  such  a  manner  as  to  free  the 
carrier  from  responsibility,  held  under  the  evidence  for  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent  Dig.  {  962 ;  Dec.  Dig. 
«S=»230(l).3 
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9.  Appeal  aitd  Ebbob  ^s»882(8) — ^Estoppel — ^Beadinq  Depositions  in  Byi- 

DENCB. 

Where  defendant  read  in  evidence  depositions  taken  by  plaintijOf,  de- 
fendant cannot  complain  on  appeal  that  the  depositions  contained  incom- 
petent and  hearsay  evidence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Gent  Dig.  §§  8597, 
8606;   Dec  Dig.  «=s>882(8).] 

10.  Bailboads  ^=»17 — Cabbiaoe  or  Goods — ^Agents — ^Authobitt. 

The  authority  of  the  su];>erintendent  or  aBsistant  superintendent  of  a 
tflrision  of  a  railroad  company  to  bind  the  comiNiny  in  disposing  of  a 
shipment  of  chickens,  stopped  in  transit  by  a  flood,  can  be  inferred  with- 
out other  evidence. 

[Ed.  Note.— For  other  cases,  see  Railroads,  Cent  Dig.  |§  36-38;  Dec. 
Dig.  «=»17.] 

11.  Cabbiebs  ^s»228(3) — Oabbiagb  or  Goods — Actions — ^Evidence. 

Where,  pursuant  to  the  bill  of  lading  requiring  presentation  of  claim 
before  suit  a  shipper  presented  his  claim  for  poultry  lost  in  transit,  the 
claim  in  an  action  therefor  is  admissible  in  evidence  to  show  compliance 
with  the  bill  of  lading  though  setting  forth  the  price  of  the  poultry. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent  Dig.  f  060;  Dec.  Dig. 
«=»228(3).] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Illinois. 

Action  by  the  Collins  Produce  Company  against  the  Chicago  & 
Eastern  Illinois  Railroad  Company.  There  was  a  judgment  for  plain- 
tiflF,  and  defendant  brings  error.    Affirmed. 

The  Collins  Produce  Company,  defendant  in  error,  herein  called  "plaintiff,*' 
brought  suit  against  the  Chicago  &  Eastern  Illinois  Railroad  Company,  plain- 
tiff in  error,  herein  called  "defendant,"  for  damages  occasioned  by  the  loss 
of  a  car  of  chickens.    Verdict  and  judgment  for  plaintiff  for  $4,125.82. 

Plaintiff  shipped  a  car  of  chickens  from  Cypress,  111.,  for  Newark,  N.  J., 
taking  defendant's  bill  of  lading  therefor.  The  shipment  left  Cypress  March 
21st  oyer  defendant's  line  and  was  conveyed  to  Cincinnati,  where  it  was  de- 
lirered  to  a  connecting  carrier,  the  Cincinnati,  HamUton  &  Dayton  Railroad 
Company  for  forward  movement  to  its  destination. 

The  car  duly  reached  Dayton,  Ohio,  March  25th,  where  it  met  **the  Dayton 
flood/'  which  was  so  unusual  and  extraordinary  as  concededly  to  come 
within  the  legal  definition  of  "an  act  of  God."  The  car  was  surrounded  by 
water,  but  on  comparatively  high  land,  and  no  damage  occurred  to  the 
poultry.    In  fact,  the  water  at  this  place  scarcely  rose  above  the  tracks. 

The  general  situation  in  Dayton,  occasioned  by  the  rise  of  water,  was  such 
as  to  call  for  official  action  on  the  part  of  the  Governor  of  Ohio,  who  ordered 
the  militia  to  Dayton  and  proclaimed  martial  law.  Gen.  Wood  was  placed  in 
oommand. 

The  car  of  poultry  was  at  all  times  in  the  charge  of  plaintiff's  caretaker, 
whose  duty  it  was  to  feed  and  water  and  look  after  the  poultry  en  route. 
He  continued  his  duties  while  the  car  was  at  Dayton,  and  claims  that  he  had 
no  difficulty  in  securing  the  necessary  feed.  At  Dayton  the  caretaker  employed 
an  assistant  and  made  arrangements  to  unload  the  poultry  in  a  yard  pro- 
vided for  that  purpose,  if  the  situation  required  it. 

The  car  of  chickens  was  confiscated  on  March  31st  on  the  order  of  Gen. 
Wood  and  by  his  authority  removed  and  disposed  of,  all  against  the  protest 
of  the  caretaker. 

Plaintiff  contended  that  the  confiscation  was  unwarranted  and  was  made  at 
the  request  of  defendant.    This  contention  defendant  disputed. 

The  court  submitted  the  case  to  the  jury  upon  one  theory,  viz.,  that  the 
defendant  was  liable  If  the  car  was  selssed  by  the  military  authorities  on  the 

^»For  other  ca«M  see  laxne  topic  &  KBT-NUMBBR  in  all  Key-Numbered  Digests  ft  Indexes 
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inyitation  of  the  carrier  or  any  of  its  authorized  officers  and  agents.  All 
other  controlling  issues  were  resolved  by  the  District  Court  in  favor  of  the 
carrier. 

The  court  presented  the  particular  issue  to  the  jury  in  the  following  lan- 
guage: ''The  defendant  is  only  liable  in  this  case  for  the  failure  of  the  Cin- 
cinnati, Hamilton  &  Dayton  Railroad  to  discharge  the  duties  cast  upon  it  by 
law.  It  wais  its  duty,  of  course,  to  transport  this  property,  if  it  could  do  so. 
It  couldn't  overcome  the  flood — ^It  couldn't  overcome  the  action  of  the  mili- 
tary authorities,  if  the  military  authorities  acted  of  their  own  volition.  And 
the  only  question  in  this  case  is  a  question  of  fact  and  a  very  simple  one, 
and  it  is  this,  whether,  from  all  of  this  evidence,  you  believe  that  this  prop- 
erty was  taken  and  seized  by  the  military  authorities  by  and  on  invitation  of 
the  Cincinnati,  Hamilton  &  Dayton  Railroad  or  any  of  its  authorized  officers 
and  agents.    That  is  the  only  question  you  have  ix)  decide  in  this  case." 

The  defendant  at  the  close  of  the  trial  moved  the  court  to  direct  the  Jury 
to  render  a  verdict  in  its  favor,  which  motion  was  denied.  Errors  complained 
of  are:  (a)  Erroneous  construction  of  the  Carmack  amendment  to  the  inter- 
state commerce  law.  (b)  The  admission  and  rejection  of  evidence,  (c)  Refusal 
to  direct  a  verdict  in  favor  of  the  defendant 

L.  O.  Whitnel,  of  East  St.  Louis,  III.,  for  plaintiff  in  error. 
G.  Gale  Gilbert,  of  Mt.  Vernon,  111.,  for  defendant  in  error. 

Before  MACK,  ALSCHULER,  and  EVANS,  Circuit  Judges. 

EVANS,  Circuit  Judge  (after  stating  the  facts  as  above).  [1]  It 
is  contended  for  defendant  that  the  liability  of  the  initial  carrier  for 
loss  occurring  while  the  shipment  is  in  the  charge  of  the  connecting 
carrier  is  not  the  same  as  the  liability  of  the  initial  carrier  for  loss 
while  the  shipment  is  in  its  charge  and  is  not  the  common-law  liability 
of  a  carrier.  In  support  thereof,  counsel  refers  to  that  portion  of 
section  20  of  the  act  to  regulate  commerce,  commonly  called  the  Car- 
mack  amendment,  which  reads  as  follows: 

"Any  common  carrier  ♦  ♦  ♦  shall  be  liable  to  the  lawful  holder  thereof 
for  any  loss,  damage  or  injury  to  such  property  caused  bv  it  or  by  any  common 
carrier,  railroad  or  transportation  company  to  which  such  property  may  be 
delivered  or  over  whose  lines  such  property  may  pass." 

Defendant's  position  is  that  the  words  "caused  by  it"  appearing 
in  the  quotation  impose  upon  the  shipper  the  burden  of  establishing 
that  the  loss  was  in  fact  caused  by  the  carrier,  and  reliance  is  placed 
upon  the  case  of  Adams  Express  Co.  v.  Croninger,  226  U.  S.  491,  33 
Sup.  Ct.  148,  57  L.  Ed.  314,  44  L.  R.  A.  (N.  S.)  257.  The  United 
States  Supreme  Court,  in  the  case  of  Cincinnati,  New  Orleans  &  Tex. 
Pac.  Ry.  Co.  v.  Rankin,  241  U.  S.  319,  36  Sup.  Ct.  555,  60  L.  Ed. 
1022,  decided  May  22,  1916,  after  referring  to  the  case  of  Adams 
Express  Co.  v.  Croninger,  passing  upon  the  words  "caused  by  it," 
as  they  appear  in  section  20  of  the  Interstate  Commerce  Act,  says : 

"Properly  understood,  neither  this  nor  any  other  of  our  opinions  holds  that 
this  amendment  has  changed  the  common-law  doctrine  heretofore  approved 
by  us  in  respect  to  the  carrier's  liability  for  loss  occurring  on  its  own  line." 

The  trial  court  properly  concluded  that  the  Carmack  amendment 
to  the  twentieth  section  of  the  act  to  regulate  commerce  did  not  change 
the  common-law  rule  or  restrict  the  liability  of  the  carrier.  The 
amendment  merely  imposed  a  liability  upon  the  initial  carrier  for  a 
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loss  occurring  on  the  line  of  a  connecting  carrier.  It  was  not  intend- 
ed to  restrict,  nor  did  it  limit,  the  liability  of  any  carrier.  Atlantic 
Coast  Line  Co.  v.  Riverside  Mills,  219  U.  S.  194,  205,  31  Sup.  Ct. 
164,  55  L.  Ed.  167,  31  L.  R.  A.  (N.  S.)  7;  Gal.  H.  &  S.  Ry.  Co.  v. 
WaUace,  223  U.  S.  492,  32  Sup.  Ct.  205,  56  L.  Ed.  516.  Also  see 
decisions  of  United  States  Supreme  Court  (Advance  Sheets):  New 
York,  P.  &  N.  Ry.  Co.  v.  Peninsula  Produce  Exchange  Co.,  240  U. 
S.  34,  36  Sup.  Ct.  230,  60  L.  Ed.  511,  decided  January  24,  1916;  Cin- 
cinnati, N.  O.  &  Tex.  Pac.  Ry.  Co.  v.  Rankin,  241  U.  S.  319,  36 
Sup.  Ct.  555,  60  L.  Ed.  1022,  decided  May  22,  1916;  N.  P.  Ry.  Co. 
V.  WaU,  241  U.  S.  87,  36  Sup.  Ct.  493,  60  L.  Ed.  905,  decided  April 
24,  1916. 

[2]  Defendant  maintains  that:  (a)  Invitation  by  the  carrier  to  the 
military  authorities  to  seize  the  car  did  not  constitute  "loss,  damage 
or  injury  to  such  property  caused  by  it  or  by  any  common  carrier." 
(b)  The  seizure  and  confiscation  of  the  car  of  chickens  was  by  mili- 
taiy  authority  over  which  the  conmion  carrier  had  no  control,  and 
that  liability  for  loss  by  reason  thereof  was  not  imposed  by  the  bill 
of  lading  or  by  the  common  law. 

The  first  contention  of  defendant  is  based  upon  an  erroneous  con- 
struction of  the  Carmack  amendment  to  the  interstate  commerce  act 
as  heretofore  pointed  out.  The  loss  being  established,  the  liability 
of  the  initial  carrier  was  not  dependent  upon  the  plaintiffs  proof  that 
such  loss  was  caused  by  either  the  initial  or  connecting  carrier.  De- 
fendant's liability  was  the  conunon-law  liability  of  a  carrier,  and  it 
was  not  incumbent  upon  plaintiff  to  show  that  an  act  of  the  car- 
rier occasioned  the  loss.  Galveston,  H.  &  S.  Ry.  Co.  v.  Wallace, 
223  U.  S.  491,  32  Sup.  Ct.  205,  56  h.  Ed.  516. 

[3-8]  The  claim  of  nonliability  for  seizure  of  the  car  of  chickens. 
as  an  act  over  which  defendant  had  no  control,  presents  a  more 
serious  question. 

It  appears  from  the  bill  of  lading  that  the  carrier's  liability  was 
restricted  by  the  following  express  language : 

"No  carrier  nor  party  In  possession  of  any  of  the  property  herein  described 
shall  be  liable  for  any  loss  thereof  or  any  damage  thereto  or  delay  caused 
by  the  act  of  God,  the  public  enemy,  quarantine,  authority  of  law,  or  the 
act  or  default  of  the  shipper  or  owner." 

We  find  few  precedents  to  guide  us  in  a  case  like  this  one. 

It  is  obvious,  however,  that  the  mere  declaration  of  martial  law 
'would  not  relieve  a  conmion  carrier,  operating  in  the  district  thus 
covered,  of  all  liability  to  the  shipper.  I.  C.  R.  R.  Co.  v.  McClellan, 
54  111.  71,  5  Am.  Rep.  83. 

The  trial  court  accepted  the  view  most  favorable  to  the  defendant 
and  concluded  that  martial  law  in  its  fullest  sense  was  in  fact  de- 
clared, that  the  Governor  of  the  state  had  full  authority  so  to  do, 
and  that  he  exercised  his  power  in  the  case,  and  was  amply  justified 
in  exercising  such  power,  and  that  Gen.  Wood  in  charge  of  the  military 
forces  acted  within  the  power  delegated  to  him  by  the  Governor. 

Accepting  this  view,  the  district  court  concluded  to  rest  the  car- 
rier's liability  merely  upon  the  action  of  the  railroad  officials  lead- 
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ing  up  to  the  confiscation  of  the  car  of  chickens.  In  view  of  this 
court's  conclusion  on  this  phase  of  the  question  and  the  law  applicable 
thereto,  it  is  not  necessary  to  consider  the  effect,  generally,  upon  a 
carrier's  liability,  of  the  declaration  of  martial  law  imder  the  circum- 
stances here  disclosed. 

While  the  testimony  on  this  issue  was  controverted,  the  district 
court  was  amply  justified  in  submitting  to  the  jury  the  question  of 
whether  the  property  was  taken  and  seized  by  the  military  authorities 
by  and  upon  the  invitation  of  the  carrier,  provided  the  determination 
of  this  issue  imposed  a  liability  on  the  carrier. 

Col.  VoUrath,  one  of  Gen.  Wood's  aids,  testified  that  he  received 
a  postal  card  from  an  official  of  the  Cincinnati,  Hamilton  &  Da)rton 
Railroad  Company  calling  his  attention  to  this  car  of  poultry  and  urging 
that  attention  be  given  to  it.  A  few  days  later  he  received  a  telephonic 
communication  calling  his  attention  to  the  car  of  chickens,  urging 
him  to  take  possession  of  it,  and  he  stated  such  request  was  made 
either  by  the  superintendent  or  assistant  superintendent  of  the  road. 
Assistant  Adjutant  General  Clark  testified  that  he  received  a  similar 
telephone  call  from  one  claiming  to  be  the  freight  agent  of  the  Cin- 
cinnati, Hamilton  &  Dayton  Railroad*  and  that  it  seemed  best  to  dis- 
pose of  the  contents  of  the  car,  and  that  "he  thought  it  was  best  that 
the  military  authorities  take  over  those  chickens  and  distribute  them." 

Gen.  Wood  stated  that  if  it  had  not  been  for  this  report,  confirmed 
by  the  statement  of  the  railroad  company,  he  would  not  have  ordered 
the  carload  of  poultry  confiscated.  It  further  appears  from  the  care- 
taker's testimony  that  the  chickens  were  in  good  condition,  and  that 
he  had  sufficient  food  on  hand  or  available.  The  superintendent  of 
the  Cincinnati,  Hamilton  &  Dayton  Railroad  admitted  that  he  went 
to  see  the  caretaker  and  advised  him  that  rather  "than  let  any  poultry 
die  it  would  be  advisable  to  turn  them  over  to  the  authorities  together 
with  his  invoice." 

Notwithstanding  the  superintendent  and  assistant  superintendent 
denied  having  sent  the  postal  card  and  denied  having  held  any  tele- 
phonic communication  with  the  military  authorities,  we  conclude  that, 
upon  this  state  of  the  evidence,  the  court  properly  concluded  that 
this  issue  of  fact  could  not  be  taken  from  the  jury. 

Nor  did  the  court  err  in  concluding  that  these  facts,  if  found  in 
favor  of  the  shipper,  imposed  a  liability  upon  the  carrier. 

If  the  military  authorities  took  the  car  at  the  request  of  the  car- 
rier, and  would  not  have  done  so  but  for  such  f^equest,  can  it  be  said 
that  the  loss  was  caused  by  "the  act  of  God"  or  "the  authority  of 
law"?  We  think  not.  Under  these  circumstances,  the  car  was  not 
taken  by  the  military  authorities  under  and  by  virtue  of  the  martial 
law  declared  in  the  dty.  If  it  were  a  fact  that  the  car  was  taken  at 
the  request  of  the  carrier,  it  was  not  such  confiscation  by  military 
authorities  as  to  enable  the  carrier  to  escape  liability. 

Even  though  the  rainfall  was  so  extraordinary  as  to  constitute  "an 
act  of  God,"  the  carrier  was  not  relieved  from  all  liability  to  the  ship- 
per. It  still  owed  the  shipper  the  duty  of  exercising  reasonable  dili- 
gence in  endeavoring  to  save  the  shipment  or  prevent  further  loss. 
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McNeil  Higgins  Co.  v.  Old  Dominion  Steamship  Co.,  235  Fed.  854, 
149  C.  C.  A.  166,  decided  by  this  court  at  this  session. 

The  burden  of  proving  that  the  loss  resulted  from  some  cause  for 
which  the  carrier  was  not  responsible  in  law  or  by  contract  is  upon 
the  defendant.  Galveston,  Harrisburg  &  San  Antonio  Ry.  Co.  v, 
WaUace,  223  U.  S.  481,  492,  32  Sup.  Ct.  205,  56  L.  Ed.  516.  It 
became  therefore  incumbent  upon  the  defendant  to  show  that  the 
loss  was  due  solely  to  some  one  or  more  of  the  causes  which  by 
law  exempted  it  from  liability. 

If  the  loss  be  occasioned  by  a  commingling  of  the  "act  of  God'* 
and  the  negligence  of  the  carrier,  the  latter  is  not  relieved  from  lia- 
bility. Wolf  V.  American  Express  Co.,  43  Mo.  421,  97  Am.  Dec.  406; 
Wald  V.  Pittsburgh,  C,  C.  &  St.  L.  R.  R.,  162  111.  545,  44  N.  E.  888, 
35  L.  R.  A.  356,  53  Am.  St.  Rep.  332.  For  the  same  reason  we  con- 
clude that  the  exception  represented  by  the  words  "authority  of  law" 
as  they  appear  in  the  bill  of  lading  relieves  the  carrier  from  liability 
only  when  such  cause  is  free  from  any  act  of  the  carrier  contributing 
to  the  loss.  4  Ruling  Case  Law,  §  199;  B.  &  O.  R.  R.  v.  O'Donnell, 
49  Ohio  St.  489,  32  N.  E.  476,  21  L.  R.  A.  117,  34  Am.  St.  Rep.  579; 
I.  C.  R.  R.  Co.  V.  McClellan,  54  111.  58,  5  Am.  Rep.  83. 

The  rule  seems  to  be  well  stated  in  4  Ruling  Case  L^w,  §  199,  as 
follows : 

"Since  a  carrier  Is  bound,  both  by  duty  and  necessity,  to  respect  and  yield 
to  the  paramount  public  authority  in  power  at  the  place  where  his  undertaking 
is  to  be  performed,  it  has  been  held  that,  if  the  process  is  not  void  on  its 
face,  he  will  be  protected  even  though  the  statute  under  which  the  property 
is  seized  is  unconstitutionaL  *  *  *  Moreover,  in  order  that  the  act  of 
public  authority  may  be  a  protection  in  such  cases,  it  is  necessary  that  the 
seizure  be  made  without  the  procurement  or  connivance  of  the  carrier." 

The  District  Court  therefore  did  not  err  in  refusing  to  direct  the 
verdict  for  the  defendant 

[9]  Defendant  further  complains  because  of  the  admission  of  in- 
competent and  hearsay  evidence  and  because  the  evidence  received 
did  not  establish  the  authority  of  or  the  agency  of  the  parties  whose 
statements  were  so  received  in  evidence. 

The  objection  that  the  evidence  was  incompetent  and  mere  hear- 
say is  imtenable  for  the  reason  that  the  defendant  read  in  evidence 
the  depositions  containing  the  statements  now  complained  of.  The  tes- 
timony of  the  witnesses,  whose  evidence  is  now  objected  to,  was  taken 
by  deposition  at  the  request  of  the  plaintiff.  On  the  trial  these  dep- 
ositions were  read  in  evidence  by  defendant.  It  follows  that  defend- 
ant is  in  no  position  to  complain. 

[10]  Objection  is  also  made  because  the  testimony  failed  to  show 
that  the  statements  were  made  by  any  one  authorized  to  speak  for 
the  defendant.  The  difficulty  with  this  objection  is  that  the  testi- 
mony complained  of  wias  received  without  objection.  Witnesses  stat- 
ed that  either  the  superintendent  or  the  assistant  superintendent  made 
the  request  of  Gen.  Wood  that  the  car  of  chickens  be  confiscated. 
If  the  party  who  thus  made  the  request  was  either  the  superintendent 
or  the  assistant  superintendent  of  the  division,  there  can  be  no  ques- 
tion but  that  agency  as  well  as  authority  was  inferable. 
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[11]  Complaint  is  also  made  because  the  court  admitted  in  evi- 
dence a  claim  presented  to  the  defendant  by  the  plaintiff,  and  which 
contained  a  statement  of  the  number  of  pounds  of  poultry  as  well  as 
the  price  at  which  the  poultry  was  to  be  sold  at  Newark,  N.  J.  The 
evidence  was  properly  received,  not  to  establish  price,  but  to  show  the 
plaintiff  presented  its  claim  to  the  carrier  prior  to  the  commencement 
of  the  action,  and  pursuant  to  the  provisions  of  the  bill  of  lading.  It 
was  not  offered  or  received  for  any  other  purpose  and  value  was 
established  by  other  testimony. 

The  judgment  is  therefore  affirmed. 


(235  Fed.  864) 

SPIBSBBRGBR  v.  MICHIGAN  CENT.  R  CO. 

(drcuit  Conrt  of  Appeals,  Seyenth  Circuit    July  13,  19160 

No.  2264. 

L  Trial  ^=9169— Dibected  Verdict — ^Bioht  to. 

In  a  passenger's  personcd  injury  action,  verdict  is  properly  directed  for 
the  carrier,  where  there  is  no  evidence  of  its  negligence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent  Dig.  {{  341,  381-887,  389; 
Dec.  Dig.  ^=»169.] 

2.  Carriers  ^=s»414 — Carriage  of  Passengers — ^Agents — ^Porter& 

Passengers  in  a  parlor  car  belonging  to  another  company  are  still 
passengers  of  the  lallroad  company,  and  where  the  porter  in  charge 
of  the  car,  though  not  a  servant  of  the  railroad  company,  was  allowed  to 
announce  stations,  the  railroad  company  is  liable  for  his  acts;  he  being 
in  that  respect  its  agent 

[Ed.  Note.— For  other  eases,  see  Carriers,  Cent  Dig.  {{  1578»  1582, 1589 ; 
Dec.  Dig.  ^=s>414.] 

3.  <?arrier8  ^=9320(26) — Carriage  of  Passengers— Actions — Jury  Question. 

Where  a  passenger,  his  station  being  announced  and  the  vestibule  doors 
being  open,  proceeds  to  the  platform  of  th0  car  and  onto  the  steps  as 
the  train  is  brought  practically  to  a  stop,  the  carrier  cannot  as  a  matter 
of  law  be  declared  free  from  liability  for  injuries  resulting  to  the  passen- 
ger when  he  is  thrown  from  the  car  steps  by  the  sudden  starting  of  the 
train  with  unnecessary  violence. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent  Dig.  {{  1244,  1322; 
Dec.  Dig.  <8=»320(26).] 

4.  Carriers  ^=»347(10) — Carriage  of  Passengers — ^Actions — Contributory 

Negligeinoe. 

Where  a  passenger,  his  station  being  announced  and  the  vestibule  being 
open,  goes  to  the  platform  and  on  the  train  slackening  speed  to  a  practical 
stop  goes  upon  the  steps,  he  cannot  as  a  matter  of  law  be  held  guilty  of 
contributory  negligence,  though  he  is  thrown  from  the  steps  by  the  sudden 
starting  of  the  trriln  with  unnecessary  violence,  particularly  where  the 
stop  was  at  a  station  and  darkness  prevented  the  passenger  from  seeing 
that  it  was  not  the  one  announced. 

[Ed.  Note. — For  other  cases,  see  Carriers,  Cent  Dig.  H  1355,  1356, 
1386,  1402 ;   Dec.  Dig.  <8=»347(10).] 

5.  Carriers   ^=»320(26),   347(10) — Carriage  of  Passengers— Actions — ^Evi- 

dence— Jury  Question. 

In  an  action  for  injuries  received  by  a  passenger  who  was  thrown  from 
the  steps  of  a  car  when  the  train  which  had  practically  stopped  was 

III 
^=9For  other  cases  see  same  topic  ft  KEY-NUMBER  In  all  Key-Numbered  Digests  A  Indexes 
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started  with  a  sndden  jerk,  the  questions  of  the  passenger's  contributory 
negligence  in  going  on  the  steps,  and  the  carrier's  negligence,  held  for  the 
Jury. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent  Dig.  K  1244,  1322,  1355, 
1356,  1386,  1402;  Dec.  Dig.  «=»320(26),  347(10);  Negligence.  Cent.  Dig. 
1301.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  East- 
ern Division  of  the  Northern  District  of  Illinois. 

Action  by  Levi  Spiesberger  against  the  Michigan  Central  Railroad 
Company.  There  was  a  judgment  for  defendant  on  directed  verdict, 
and,  new  trial  being  denied,  plaintiff  brings  error.  Reversed  and  re- 
manded. 

August  13,  1911,  plaintiff,  aged  68,  for  many  years  a  commercial  traveler, 
took  passage  cm  defendant's  train  at  Kennedy,  Mich.,  with  a  party  of  8  or 
10  relatives  and  friends,  including  a  son  and  wife,  daughter  and  husband,  and 
a  granddaughter  with  her  intended  husband.  The  train  comprised  several 
vestibuled  coaches,  the  rear  one  a  Pullman  parlor  car,  in  which  the  entire 
party  sought  space,  and  all  could  be  accommodated  except  plaintiff,  who 
took  a  seat  in  the  day  coach,  next  forward.  The  destination  of  the  entire 
party  was  Forty-Third  street  station,  Chicago.  The  train  was  behind  its 
sdiedule,  and  reached  Sixty-Third  street  station  about  10  p.  m.,  where  a 
stop  was  made.  Passing  Sixty-Third  street,  plaintiff  left  his  car  and  crossed 
the  vestibuled  platfortn  to  the  parlor  car  to  see  that  his  party  would  be 
getting  ready.  While  talking  with  them  there,  the  porter  of  the  parlor  car 
announced  the  Fifty-Third  street  station,  and  after  having  stopped  there  he 
amiounced  Forty-Third  street  as  the  next  stop,  whereupon  plaintiff,  getting 
ready  to  leave  the  train  walked  out  on  the  platform.  Other  passengers  were 
coming  out  of  both  coaches  onto  the  platform  preparatory  to  leaving  at  Forty- 
Third  street.  Plaintiff  and  some  others  stepped  over  ontd  the  platform  of 
the  day  coacdi.  The  train  was  slowing  down,  and,  according  to  the  testimony 
of  some  of  the  witnesses,  came  to  a  stop,  whereupon  plaintiff  and  others  back 
of  him  assuming  that  Forty-Third  street  station  was  reached,  started  to 
descend  the  steps.  The  vestibule  doors  were  open  and  the  trapdoors  over  the 
steps  up,  offering  unobstructed  egress  from  the  cars.  As  plaintiff  was  descend- 
ing, his  hand  grasping  the  handrail,  the  train  started  ahead  with  a  sudden 
jerk,  throwing  him  off  and  under  the  train,  which,  passing  over  him,  cut  off 
one  of  his  legs,  broke  the  other,  and  otherwise  Injured  him.  It  was  found  that 
the  place  of  Injury  was  Forty-Seventh  street,  where  there  is  a  station  quite 
similar  to  that  at  Forty-Third,  but  used  only  for  suburban  trains,  and  not  a 
regular  stopping  place  for  through  trains  like  this  one,  such  as  were  the 
Sixty-Third,  Fifty-Third,  and  Forty-Third  street  stations.  Plaintiff  had 
frequently  traveled  over  this  route  and  was  generally  familiar  with  It,  knew 
the  stations,  and  that  it  was  customary  to  announce  them ;  but  the  night  was 
dark,  and  there  was  nothing  to  Indicate  to  passengers  what  the  stations  were, 
other  than  the  porter's  announcement  prior  to  reaching  them,  and  there  was 
no  warning  given  to  passengers  tfiat  the  place  where  the  train  seemed  then 
about  to  stop  was  not  the  Forty-Third  street  station  which  had  been  an- 
nounced. 

There  was  some  variance  in  the  testimony  as  to  whether  or  not  the  train 
came  to  a  complete  stop  at  Forty-Seventh  street,  or  rather  an  uncertainty 
in  the  minds  of  some  of  the  witnesses  as  to  whether  it  actually  stopped. 
Plaintiff  said  it  did  stop.  Herod  Cutter,  who  lived  near  the  station  and  was 
then  with  his  wife  calling  at  a  cottage  just  south  of  the  station,  abutting  on 
the  track,  testified  the  train  came  to  a  stop  and  then  pulled  on,  when  he  heard 
a  peculiar  cry  and  found  plaintiff  injured.  On  cross-examination  he  said  he 
would  not  say  under  oath  that  the  train  actuaUy  came  to  a  stop,  but  his 
Impression  was  that  it  did,  and  this  is  what  attracted  his  attention,  as 
those  trains  do  not  ordinarily  stop  at  that  station.  Harry  F.  Brown,  who  was 
just  behind  plaintiff,  following  him  out,  said  he  thought  '*the  train  was  at  a 
standstill."  Again,  he  said:  "It  was  almost  to  a  standstill,  going  very 
149  CO  Ji.— 12 
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slightly,  comparatively  it  was  stopped  you  might  say.  I  could  not  say  It  was 
moving."  Later  he  testified,  "It  came  to  a  dead  stop."  Sinsheimer  said,  **It 
came  practically  to  a  standstill." 

As  to  the  manner  in  which  the  stations  were  called,  plaintiff  testified  that 
the  only  announcement  made  was  on  leaving  the  stations,  when  the  name  of 
the  next  scheduled  station  was  called  out  as  the  place  where  the  train  would 
next  stop,  and  that  after  the  train  left  Fifty-Third  street  the  porter  called  out 
"Forty-Third  street  next  stop."  There  is  some  controversy  as  to  whether  or 
not  plaintiff's  testimony  can  be  construed  to  mean  that,  in  addition  to  an- 
nouncing what  the  next  station  would  be,  the  stations  were  also  announced 
when  they  were  actually  reached.  The  record  leaves  this  in  some  doubt,  de- 
pending upon  the  significance  to  be  given  to  a  nod  of  plaintiff's  head  in  answer 
to  some  question.  But  witnesses  Brown  and  Herbert  Spiesberger  testified 
that  after  leaving  the  stations  the  only  announcement  made  by  the  porter  was 
what  the  next  station  would  be,  i.  e.,  after  leaving  Sixty-Third  street  he  an- 
nounced the  next  stop  will  be  Fifty-Third  street,  and  on  leaving  Fifty-Third 
street,  he  announced  that  the  next  stop  will  be  Forty-Third  street,  and  that 
there  was  no  further  announcement  on  reaching  the  station. 

On  the  subject  of  the  train  starting  with  a  jerk,  plaintiff  testified:  "When  I 
got  to  the  second  step  it  gave  a  sudden  jerk,  just  a  tremendous  jerk,  just 
twisted  me  around,  and  I  fell  off."  Brown  testified  that  plaintiff  was  walking 
down  the  steps  and  he  (Brown)  following,  and  the  car  started  ahead  and  jerk- 
ed plaintiff  off  and  he  went  under  the  steps ;  that  the  effect  of  the  starting  was 
that  all  the  passengers  fell  back  in  the  direction  from  which  they  were  coming. 
Lederer,  who  followed  Brown,  testified  that,  as  plaintiff  was  stepping  down, 
the  train  gave  a  jerk  and  threw  Brown  against  the  witness,  and  himself 
back  against  the  vestibule  to  the  east.  Sinsheimer  said,  "The  train  slacked  up 
and  practically  came  to  a  standstill  and  then  gave  a  lurch."  Spiesberger,  Jr., 
who  was  standing  in  the  passage  of  the  parlor  car  leading  to  the  platform,  said 
he  felt  a  slackening  of  the  movement  of  the  train  until  he  felt  no  more 
motion,  and  then  all  in  the  passageway  sagged  back  and  forth  against  each 
other  in  a  sort  of  surging  movement  which  jolted  them  around,  and  then  the 
train  went  forward;  that  there  was  a  stop  and  then  a  forward  motion  and 
all  started  ahead. 

At  the  conclusion  of  the  evidence  for  plaintiff,  defendant's  counsel  moved 
the  court  to  instruct  the  jury  to  find  for  defendant.  Motion  was  granted,  and 
the  jury  was  so  Instructed,  and  rendered  a  verdict  accordingly.  Motion  for 
new  trial  was  overruled  and  judgment  given  on  verdict.  Upon  the  action  of 
the  court  in  directing  the  verdict,  and  declining  to  grant  a  new  trial,  error  Is 


Elias  Mayer,  of  Chicago,  111.,  for  plaintiff  in  error. 
John  D.  Black,  of  Chicago,  111.,  for  defendant  in  error. 

Before  BAKER,  MACK,  and  ALSCHULER,  Circuit  Judges. 

ALSCHULER,  Circuit  Judge  (after  stating  the  facts  as  above). 
[1,2]  It  is  insisted  for  defendant  that  the  record  fails  absolutely  to 
show  any  negligence  on  the  part  of  the  company.  If  this  is  so,  the 
court's  direction  of  verdict  was  right.  A  plea  was  filed  denying  that 
the  porter  who  called  the  stations  was  an  employe  of  defendant,  but 
there  was  no  proof  as  to  whether  he  was  or  not.  However,  he  was 
in  apparent  charge  of  a  car  which  was  a  part  of  the  company's  train, 
used  to  transport  its  passengers,  and  it  does  not  appear  that  there 
was  any  one  else  in  that  part  of  the  train  to  whom  the  company  dele- 
gated its  very  useful  and  usual  function  of  announcing  the  stations. 
Though  passengers  are  in  a  parlor  car  which  may  belong  to  some 
other  concern,  they  are  none  the  less  the  passengers  of  the  company, 
and  the  porter  of  the  car,  whether  directly  employed  by  the  company 
or  through  some  other  instrumentality,  is  with  respect  to  the  pas- 
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sengers,  and  their  safety,  acting  for  the  company.  Penna.  Co.  v.  Roy, 
102  U.  S.  451,  26  L.  Ed.  141 ;  Calhoun  v.  Pullman  Co.,  159  Fed.  387, 
86  C.  C.  A.  387,  16  L.  R.  A.  (N.  S.)  575;  L.  &  N.  Ry.  Co.  v.  Ray, 
101  Tenn.  1,  46  S.  W.  554;  Campbell  v.  Seaboard  Air  Line  Ry.,  83 
S.  C.  448,  65  S.  E.  628,  23  L.  R.  A.  (N.  S.)  1056,  137  Am.  St.  Rep. 
824. 

[3J  In  announcing,  after  leaving  Fifty-Third  Street,  that  Forty- 
Third  street  would  be  the  next  stop,  the  jury  might  have  been  justi- 
fied in  concluding  that,  when  a  stop  was  made  a  few  moments  there- 
after, the  company  might  reasonably  have  anticipated  that  passengers 
would  infer  it  was  the  station  announced ;  and,  if  the  vestibule  doors 
and  the  trapdoors  were  open,  that  passengers  for  the  station  announced 
would  be  likely  to  assume  they  were  expected  to  alight,  particularly 
if  the  place  of  stoppage  was  in  fact  a  station,  the  night  dark,  and  the 
train  lighted  so  it  might  be  difficult  for  the  passenger,  however  gen- 
erally familiar  with  the  surroundings,  to  readily  realize  just  where  he 
was  or  that  the  place  of  stopping  was  not  the  station  announced.  And 
if  in  such  situation  passengers  bound  for  the  station  announced  are 
about  to  alight,  and,  by  a  sudden  jerk  of  the  train,  are  thrown  off 
and  injured,  for  the  court  to  say  as  a  matter  of  law  that  the  evidence 
fails  to  show  negligence  on  the  part  of  the  company  is  clearly  an  in- 
vasion of  the  jury's  province.  That  under  generally  similar  circum- 
stances juries  may  properly  find  the  carrier  negligent  as  a  basis  for 
awarding  damages  to  passengers  sustaining  injuries  in  consequence  has 
been  decided  in  numerous  cases.  Some  of  them  are :  Washington  & 
Georgetown  R.  R.  Co.  v.  Harmon,  147  U.  S.  571,  13  Sup.  Ct.  557, 
37  L-  Ed.  284;  B.  &  O.  S.  W.  R.  R.  Co.  v.  Mullen,  217  111.  203,  75 
N.  E.  474,  2  L.  R.  A.  (N.  S.)  115,  3  Ann.  Cas.  1015 ;  Ward  v.  C.  &  N. 
W.  R.  R.  Co.,  165  111.  462,  46  N.  E.  365 ;  C.  &  A.  R.  R.  Co..  v.  Arnol, 
144  111.  261,  33  N.  E.  204,  19  L.  R.  A.  313;  Bartle  v.  N.  Y.  C.  & 
H.  R.  R.  R.  Co.,  193  N.  Y.  362,  85  N.  E.  1091 ;  Dallas  v.  I.  C.  R. 
R.  Co.,  144  Ky.  737,  139  S.  W.  958;  Wolf  v.  C.  &  N.  W.  R.  R.  Co., 
131  Wis.  335,  111  N.  W.  514;  C.  H.  &  I.  R.  R.  Co.  v.  Revalee,  17 
Ind.  App.  657,  46  N.  E.  352 ;  C.  H.  &  I.  R.  R.  Co.  v.  Worthington, 
30  Ind.  App.  663,  65  N.  E.  557,  66  N.  E.  478,  96  Am.  St.  Rep.  355; 
P.  &  R.  R.  R.  Co.  V.  Edelstein  (Pa.)  16  Atl.  487;  Phila.,  etc.,  R.  R. 
Co.  V.  McCormick,  124  Pa.  427,  16  Atl.  848;  Balto.  &  P.  R.  R.  Co. 
V.  Jean,  98  Md.  546,  57  Atl.  540. 

[4]  With  like  lu-gency  it  is  insisted  that  the  record  conclusively 
shows  plaintiff's  own  negligence  contributed  to  his  injury;    and  if 
this  is  so  the  judgment  of  the  District  Court  must  stand,  for,  notwith- 
standing any  proof  of  negligence  of  the  company,  if  the  plaintiff's 
own  negligence  contributed  to  his  injury  he  has  no  cause  of  action. 
One  cannot  well  consider  the  question  of  the  company's  negligence 
without  at  the  same  time  considering  that  of  the  plaintiff.    What  the 
company  might  reasonably  expect  of  passengers  in  a  given  situation 
is  of  the  essence  of  the  question  of  tiie  company's  negligence;   and 
whether  or  not  passengers  might  reasonably  be  expected  to  do  those 
things,  or  be  in  such  situation,  would  have  like  bearing  on  the  ques- 
tion of  the  negligence  of  the  passenger. 
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When  a  station  is  announced,  and  its  near  approach  reasonably  ex- 
pected, it  cannot  be  said  to  be  negligence  per  se  for  passengers  to  get 
ready  to  leave  the  train.  Common  experience  shows  that,  if  their 
preparation  for  departure  did  not  begin  until  the  station  was  actually 
reached  and  the  train  had  stopped,  they  would  most  likely  be  carried 
beyond  their  destination.  They  must  not  tmreasonably  expose  them- 
selves to  danger  by  going  upon  the  platforms  of  rapidly  moving  trains ; 
but  where  the  train  is  apparently  slowing  down  for  the  station  an- 
nounced, and  is  seemingly  about  to  stop,  it  is  not  necessarily  negligence 
in  the  passenger  to  go  out  upon  the  vestibuled  platform  or  to  begin 
descending  the  steps  before  the  train  has  actually  and  fully  stopped. 
Whether  in  going  on  the  platform  and  steps  the  passenger  manifests 
negligence  for  his  own  safety  is  ordinarily  not  a  question  of  law  for 
the  court,  but  is  for  the  jury.  Thomas  et  al.  v.  San  Pedro  L.  A.  & 
S.  Ry.  Co.,  170  Fed.  129,  95  C.  C.  A.  371  (9th  C.  C.  A.) ;  St.  L.,  I. 
M.  Ry.  Co.  V.  Leftwich,  117  Fed.  127,  54  C.  C.  A.  1;  Northern  Pac. 
Ry.  Co.  V.  Adams,  116  Fed.  324,  54  C.  C.  A.  196;  Larson  v.  M.  & 
St.  L.  R.  R.  Co.,  85  Minn.  387,  88  N.  W.  994. 

In  B.  &  O.  R.  R.  Co.  v.  Meyers,  62  Fed.  367,  10  C.  C.  A.  485,  this 
court  was  passing  on  a  case  where  a  passenger  desiring  to  leave  the 
train  at  a  station  was  informed  that  no  station  stop  was  made  there, 
but  the  brakeman  told  him  the  train  stopped  at  a  nearby  railroad 
crossing,  and  he  would  notify  the  passenger  so  that  he  might  leave 
at  such  crossing.  When  about  a  mile  from  the  crossing  and  while  the 
train  was  running  rapidly,  the  brakeman  opened  the  door  and  beckoned 
to  the  passengper,  who  thereupon  went  upon  the  platform,  standing 
there  and  holding  firmly  to  the  railing,  and,  while  so  standing  waiting 
for  the  train  to  stop,  the  unnecessarily  sudden  application  of  the  air 
brakes  caused  such  a  jerking  of  the  train  as  to  throw  off  and  injure 
the  passenger.  It  was  urged  that  hy  placing  himself  in  this  dangerous 
position  the  passenger  so  far  contributed  to  the  accident  as  to  bar  his 
recovery  of  damages.    The  court  said : 

•*But  whether  or  not  one  is  guUty  of  negligence  In  standing  upon  the  plat- 
form of  a  car  in  motion  is  dependent  npon  the  circumstances  of  the  case,  and 
is  determined  by  the  consideration  whether  a  reasonably  prudent  man,  under 
the  circumstances  existing,  would  have  done  so  or  not.  The  duty  of  the 
passenger  is  dictated  and  measured  by  the  exigency  of  the  occasion.  Here 
the  defendant  in  error  had  announced  to  him,  by  the  act  of  the  brakeman,  that 
the  train  was  about  to  come  to  a  stop.  ♦  ♦  ♦  He  had  a  right  to  presume 
that  the  train  was  abating  its  speed,  with  a  view  to  stopping.  We  think  it 
was  a  proper  question  to  be  submitted  to  the  jury  whether  the  defendant  in 
error,  under  the  circumstances,  was  guilty  of  an  act  which  a  reasonably  pru- 
dent man  in  like  situation  would  not  have  done.'' 

Negligence  cannot  be  predicated  upon  that  which  cannot  reasonably 
be  anticipated.  If  the  plaintiff  and  the  other  passengers  from  both 
cars,  who  were  coming  out  upon  the  platform  in  the  evident  belief  that 
the  stop  for  Forty-Third  street  was  about  to  be  made,  acted  in  that 
respect  as  might  reasonably  be  expected  of  ordinarily  prudent  pas- 
sengers in  like  situation,  there  was  no  negligence  in  tiieir  so  acting; 
and,  if  in  this  situation  they  could  not  reasonably  have  anticipated  that 
the  train  would  start  with  a  sudden  jerk  of  sufficient  violence  to  be 
dangerous  to  their  well  being,  they  are  not  as  a  matter  of  law  charge- 
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able  with  contributory  negligence  in  failing  to  anticipate  danger  from 
snch  a  cause. 

[5]  We  are  satisfied  from  the  record  that  the  issues  of  defendant's 
negligence  and  of  plaintiff's  contributory  negligence  were  not  deter- 
minable by  the  court  as  matters  of  law,  but  were  for  the  jury. 

The  judgment  of  the  District  Court  is  reversed,  and  the  cause  re- 
manded, with  direction  to  grant  a  new  trial. 


(235  Fed.  869) 

HALL  V.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    September  5,  1916.) 

No.  2678. 

GBnoNAi.  Law  ^s»371(1) — ^Evidence — Otheb  Offenses. 

In  a  prosecution  for  unlawful  assault  upon  the  person  of  a  young  girl, 
evidence  that  accused,  a  physician,  had  nearly  3  years  before,  assaulted 
another  young  girl,  though  offered  to  show  Intent,  Is  Improperly  admitted, 
introducing  a  collateral  Issue  and  not  raising  a  logical  inference  that 
accused  Intended  by  his  acts  to  assault  the  prosecutrix. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent.  Dig.  {{  830,  831 ; 
Dec.   Dig.  <8=»37ia).] 

Gilbert,  Circuit  Judge,  dissenting. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Fourth 
Division  of  the  Territory  of  Alaska ;  Charles  E.  Bunnell,  Judge. 

M.  F.  Hall  was  convicted  of  unlawful  assault,  and  he  brings  error. 
Reversed  and  remanded. 

Le  Roy  Tozier,  R.  F.  Roth,  and  H.  E.  Pratt,  all  of  Fairbanks, 
Alaska,  T.  C.  West,  of  San  Francisco,  Cal.  (West,  Rafael  &  Curley, 
of  San  Francisco,  Cal.,  of  counsel),  for  plaintiff  in  error. 

John  W,  Preston,  U.  S.  Atty.,  and  M.  A.  Thomas,  Asst.  U.  S. 
Atty.,  both  of  San  Francisco,  Cal. 

Before  GILBERT,  ROSS,  and  HUNT,  Circuit  Judges. 

HUNT,  Circuit  Judge.  Plaintiff  in  error  was  convicted  of  the 
crime  of  an  unlawful  assault  upon  the  person  of  one  Selma  Lappi 
upon  the  24th  of  September,  1914,  at  Fairbanks,  Alaska.  He  was  sen- 
tenced to  imprisonment  and  to  pay  a  fine.  This  writ  of  error  is  brought 
to  reverse  the  judgment. 

Prosecuting  witness  was  9  years  old.  She  had  been  treated  and 
operated  upon  by  the  defendant,  who  was  a  physician,  for  a  disease 
of  the  glands  of  her  neck.  She  testified,  in  substance,  that  after  the 
operation  she  often  went  to  the  defendant's  office  for  the  purpose 
of  having  the  bandages  upon  her  neck  changed ;  that  upon  one  occa- 
sbn,  after  the  doctor  had  attended  to  the  bandages  on  her  neck,  he 
took  her  into  his  lap  and  with  his  hand  took  liberties  with  her  per- 
son, and  that  after  the  occurrence  she  complained  to  her  mother. 

Over  the  objection  of  the  defendant  the  prosecution  was  permitted 
to  introduce  the  evidence  of  Charlotte  Geis,  a  child  under  10  years 

^9For  oUier  cases  see  lame  topic  ft  KEY-NUMBER  In  all  Key-Numbered  Digests  ft  Indexes 
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of  age,  who  said,  in  substance,  that  about  August,  1912,  or  33  months 
before  the  time  of  the  trial  of  this  defendant,  she  had  been  into  Dr. 
Hairs  office  at  Fairbanks  with  her  little  brother,  and  that  upon  one 
occasion  about  that  time,  after  the  doctor  had  treated  the  brother  for 
a  cut  on  his  forehead,  and  after  the  brother  had  left  the  office,  the 
defendant  had  put  his  finger  in  her  private  parts. 

The  defendant,  a  practicing  physician,  married,  and  50  years  of 
age,  testified  in  his  own  behalf.  He  positively  denied  that  he  had 
ever  taken  any  improper  liberties  with  either  of  the  children,  and 
explained  at  length  that  he  had  treated  the  prosecuting  witness  for 
enlarged  glands  under  the  ear  and  under  the  jaw;  that  he  had  first 
seen  the  child  in  March  preceding  the  time  when  he  operated  upon 
her,  and  had  treated  her  daily  for  a  period  of  time  in  July  and  Au- 
gust, 1914;  that  he  had  operated  when  the  child  was  under  the  in- 
fluence of  chloroform;  that  she  was  nervous  and  excitable,  and  par- 
ticularly resisted  the  taking  off  of  the  adhesive  plaster  which  he  used 
in  holding  bandages  over  the  wounded  places  in  her  neck ;  that  upon 
the  day  of  the  alleged  assault  the  child  was  very  nervous,  and  that 
after  he  had  attended  to  the  dressing  he  lifted  her  in  his  arms  and  sat 
down  on  a  couch  with  her  and  tried  to  calm  her;  that  he  asked  her 
if  she  felt  badly ;  that  she  said  she  did,  and  put  her  hand  on  her  side ; 
that  he  put  his  hand  down  and  commenced  to  massage  her  abdomen. 

The  principal  error  assigned  was  the  admission  of  the  evi- 
dence of  the  child  Charlotte  Geis.  We  believe  that  the  court  erred  in 
admitting  this  evidence.  We  shall  not  dispute  in  the  least  the  rule 
that  where  intent  must  be  proved,  other  crimes  of  like  nature  which 
are  so  intimately  related  to  the  act  in  question  as  to  show  a  common 
purpose  or  a  continuity  of  purpose  in  all  may  be  shown  upon  the 
question  of  intent  or  to  repel  the  inference  of  accident.  It  is,  how- 
ever, never  to  be  lost  sight  of  that  the  defendant  is  entitled  to  be 
tried  upon  competent  evidence  and  only  for  the  offense  charged,  and 
where  there  is  matter  collateral  to  the  issue  to  be  tried,  it  is  the  duty 
of  the  court  to  see  that  proof  of  collateral  matter  which  can  really 
only  tend  to  prejudice  the  defendant  with  the  jurors  and  to  pro- 
duce the  impression  that  he  is  of  low  and  depraved  disposition  is  not 
admitted.     In  Jones  on  Evidence  (1913)  144,  we  find  this  statement: 

*'The  intent  and  disposition  with  which  one  does  a  particular  act  must  be 
ascertained  from  his  acts  and  declarations  before  and  at  the  time;  and 
when  a  previous  act  indicates  an  existing  purpose,  which  from  known  rules 
of  human  conduct  may  fairly  be  presumed  to  continue  and  control  the  de- 
fendant in  the  doing  of  the  act  in  question,  It  Is  admissible  In  evidence.  In 
many  cases  it  is  the  only  way  in  which  criminal  intent  can  be  proved;  and 
the  evidence  is  not  to  be  rejected  because  it  might  also  prove  another  crime 
against  the  defendant.  The  practical  limit  to  its  admission  is  that  it  must  be 
sufficiently  significant  in  character,  and  sufficiently  near  in  point  of  time,  to 
afford  a  presumption  that  the  element  sought  to  be  established  existed  at 
the  time  of  the  commission  of  the  offense  charged.  The  limit  is  largely  in 
the  discretion  of  the  Judge." 

In  People  v.  Stewart,  85  Cal.  174,  24  Pac.  722,  a  case  of  assault 
with  intent  to  commit  rape,  it  was  held  that  in  order  to  show  the  in- 
tent with  which  an  act  charged  has  been  done,  proof  of  other  acts 
is  often  admitted,  but  that  evidence  tending  to  show  lewd  acts  and 
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occurrences  between  the  defendant  and  girls  other  than  the  prosecut- 
ing witness  was  not  admissible.  People  v.  Bowen,  49  Cal.  654,  laid 
down  the  same  rule.  In  McAllister  v.  State,  112  Wis.  496,  88  N. 
W.  212,  it  was  held  that  in  prosecutions  for  assault  with  intent  to 
commit  rape,  evidence  of  previous  attempt  by  the  accused  to  commit 
the  crime  upon  other  persons  is  not  admissible.  Bird  v.  United 
States,  180  U.  S.  356,  21  Sup.  Ct.  403,  45  L.  Ed.  570;  State  v. 
Walters,  45  Iowa,  389;  State  v.  Lapage,  57  N.  H.  245,  24  Am.  Rep. 
69;  Wimiore  on  Evidence  (1904)  357. 

We  do  not  hold  that  upon  a  charge  of  an  assault  with  intent 
to  commit  rape,  evidence  of  former  acts  of  like  character  upon 
a  female  other  than  the  prosecuting  witness  cannot,  under  any 
circumstances,  be  received.  We  are  inclined  to  the  view  that  where 
such  acts  give  strong  indication  of  a  design  to  commit  rape  they 
may  be.  But  it  is  not  a  logical  inference  to  say  that  testimony  of 
an  assault  upon  a  child  nearly  3  years  previously  shows  that  de- 
fendant had  a  design  or  intent  to  make  an  assault  nearly  3  years 
later  upon  another  child.  It  is  too  plain,  however,  that  proof  of  such 
collateral  matter  tends  to  produce  the  belief  that  defendant  is  a  person 
of  depraved  moral  character,^  and  is  highly  prejudicial  to  the  defend- 
ant on  trial  before  a  jury.  The  law,  in  presuming  the  defendant  in- 
nocent until  his  guilt  of  the  offense  charged  is  proved,  will  not  al- 
low the  government  to  prove  evidence  of  defendant's  bad  or  immoral 
character  until  defendant  has  put  his  character  in  issue  by  evidence 
in  his  behalf.  It  is  true  that  the  court  instructed  the  jury  that  tes- 
timony of  an  assault  upon  the  Geis  child  was  limited  in  its  applicability, 
and  that  defendant  could  only  be  convicted  of  the  assault  described 
in  the  indictment;  but  we  think  that  the  error  in  admitting  the  evi- 
dence was  too  serious  to  be  avoided  by  the  instruction. 

The  judgment  is  reversed,  and  the  cause  is  remanded,  with  direc- 
tions to  grant  a  new  trial. 

GILBERT,  Circuit  Judge  (dissenting).  The  court  below,  in  sub- 
mitting to  the  jury  the  question  whether  the  defendant  committed 
the  act  with  which  he  was  charged,  limited  them  to  the  evidence  other 
than  that  furnished  by  Charlotte  Geis,  and  instructed  them  that  the 
testimony  of  the  latter  was  admitted  for  but  one  purpose,  which  was 
its  tendency  to  show  the  intent  of  the  defendant,  and  further  in- 
structed them  that  they  must  eliminate  from  their  consideration  all 
testimony  of  Charlotte  Geis,  and,  having  done  so,  must  determine 
from  the  remaining  testmiony  whether  or  not  the  defendant  com- 
mitted the  act  charged  in  the  indictment.    The  court  said : 

**For  this  purpose  the  testimony  of  the  witness  Charlotte  Geis  can  be  of 
no  avail,  and  the  same  must  be  entirely  eUminated  from  your  consideration." 

It  thus  appears  that  the  testimony  of  Charlotte  Geis  was  admitted 
solely  for  its  bearing  upon  the  question  of  the  intent  of  the  defendant 
in  doing  the  act  which  was  the  substance  of  the  charge  against  him. 
There  was  a  logical  connection  between  the  two  acts  from  which  it 
might  be  said  that  proof  of  the  one  tended  to  establish  the  other.  Such 
evidence  should  not  be  rejected  where  the  mind  plainly  perceives  that 
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the  commission  of  the  one  act  tends  to  prove  that  the  defendant  com- 
mitted the  other.  If  the  charge  against  the  defendant  was  true,  it 
proved  him  to  be  a  degenerate  who  had  the  disposition  to  commit 
such  acts,  and,  if  so,  it  was  not  reversible  error,  I  think,  to  admit  proof 
of  an  act  identical  in  its  nature,  although  it  was  committed  more  than 
2  years  prior  to  the  conmiission  of  the  act  for  which  he  was  indicted. 


(285  Fed.  872) 

TACOMA  BY.  &  POWER  CO.  v.  OOTHARY  et  ux. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    S^tember  5,  1916.) 

No.  2736. 

L  Stbeet  Raiuboads  ^5>117(0,  21) — Injuries  to  Pebsons  on  Tracks — ^Actions 
— ^JuBT  Question. 

In  an  action  for  injuries  received  by  a  woman  struck  by  defendant's 
electric  car  while  crossing  defendant's  tracks  which  ran  in  a  park,  the 
questions  of  the  injured  woman's  contributory  negligence  and  of  the  neg- 
ligence of  defendant's  servants  held  for  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Street  Railroads,  Cent  Dig.  {{  243,  249; 
Dea  Dig.  <8=»117(5,  21).] 

2.  Street  Railroads  ^5>113(1) — ^Actions  fob  Injxtries — ^Evidence — ^Remote- 
ness. 

Defendant  electric  railroad  company,  which  maintained  tracks  within  a 
park,  constructed  a  fence  with  suitable  gates  and  turnstiles  for  the  pro- 
tection of  the  public  in  getting  on  and  off  the  cars.  Plaintiff,  who  was  at- 
tempting to  go  through  a  turnstile  leading  to  a  bathhouse,  was  struck  by 
one  of  defendant's  cars  and  claimed  that  the  turnstile  would  not  revolve 
and  that  defendant's  servants  negligently  failed  to  warn  her  of  the  ap- 
proach of  the  car  or  to  stop  the  car  when  her  position  of  peril  was  ap- 
parent as  the  turnstile  was  only  a  few  inches  more  than  two  feet  from 
the  side  of  a  passing  car.  Held,  that  evidence  that  about  a  week  after 
the  accident  the  turnstile  would  not  revolve  because  it  had  sunk  is  admis- 
sible despite  the  objection  of  remoteness. 

[Ed.  Note.— For  other  cases,  see  Street  Railroads,  Cent  Dig.  {{  229,  231- 
233;   Dea  Dig.  <&=»113(1).] 
8.  Appeal  and  Error  ^=s>1050(3) — Review — ^Harmless  Error. 

In  such  case,  the  admission  of  the  evidence,  if  erroneous,  was  harmless, 
as  the  negligence  relied  on  was  not  the  defect  of  the  turnstile,  but  the 
carelessness  of  the  operatives  of  defendant's  car. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  §  4155; 
Dec.  Dig.  <8=»1050(3).] 

4.  Appeal  and  Error  ^=>1050(1)— Review — Harmless  Error. 

Error  in  permitting  counsel  to  read  from  the  testimony  of  one  of  de- 
fendant's witnesses  given  at  a  former  trial  is  harmless,  where  the  extract 
tended  in  no  way  to  contradict  his  testimony  given  at  the  second  triaL 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  S|  1068, 
1069,  4153,  4157;  Dec.  Dig.  «=>1050(l).l 

5.  Witnesses  ^=»389 — Impeachment — Evidence. 

In  an  action  by  one  struck  by  an  electric  car  where  the  motorman  tes- 
tified that  he  stopped  the  car  within  two  lengths  after  the  accident,  his 
testimony  given  at  a  former  trial  that  the  car  was  stopped  in  tiiree 
lengths  may,  despite  his  admission  that  he  probably  so  testified,  be  read 
in  evidence  to  impeach  him. 

[Ed.  Note.— For  other  cases,  see  Witnesses,  Cent  Dig.  H  1243-1245; 
Dec.  Dig.  «=»389.] 

Q=»For  other  cases  see  same  topic  ft  KET-NUMBER  in  aU  Key-Numbered  Digests  A  lDdeze« 


Digitized  by  VjOOQIC 


TAOOMA  BY.  A  POWBB  CO.  V.  COTHABT  185 

In  Error  to  the  District  Court  of  the  United  States  for  the  South- 
em  Division  of  the  Western  District  of  Washington ;  Edward  E.  Cush- 
man.  Judge. 

Action  by  William  Cothary  and  Margaret  Cothary,  his  wife,  against 
the  Tacoma  Railway  &  Power  Company,  a  corporation.  There  was 
a  judgment  for  plaintiffs,  and  defendant  brings  error.    Affirmed. 

The  defendant  In  error,  who  was  the  plaintiff  In  the  conrt  below,  and  will 
be  here  so  designated,  was  struck  and  injured  by  an  electric  car  running  in 
Point  Defiance  Park  near  Tacoma.  The  railway  company  operated  the  car 
under  an  ordinance  of  the  dty  of  Tacoma  which  gave  it  license  to  construct 
and  operate  and  maintain  a  line  of  double-track  railway  within  the  park, 
and  required  that  at  the  terminus  or  loop  of  the  rtiilway,  and  for  a  distance 
along  the  main  line,  to  be  agreed  upon  by  the  railway  company  and  the  park 
oonunissioners,  the  company  should  construct  and  maintain  "a  wire  fence 
six  feet  high,  with  suitable  gates  and  turnstiles  for  the  protection  of  the  pub- 
lic in  getting  on  or  off  the  cars."  The  plaintiff  when  she  was  injured  was. 
In  company  with  two  others,  endeayoring  to  go  through  a  turnstile  in  a  fence 
made  by  the  defendant,  through  which  people  were  accustomed  to  go  from  the 
park  to  a  bathhouse.  The  distance  between  the  ends  of  the  bars  of  the  turn- 
stile and  the  side  of  a  passing  car  was  two  feet  and  five  inches.  There  was  a 
long  platform  six  feet  wide  between  the  track  and  the  fence  in  which  the 
turnstile  was  located.  The  plaintiff  had  walked  along  the  railroad  track  as 
was  the  usual  custom  in  going  to  th^  bathhouse  from  the  park.  On  reaching 
the  upper  end  of  the  platform,  she  had  turned  to  look  to  see  if  any  car 
was  in  sight,  and,  seeing  none,  had  proceeded  to  the  turnstile  with  her  com- 
panions. They  found  that  the  turnstile  for  some  reason  would  not  revolve. 
Thej  stepped  back  and  endeavored  to  make  it  turn  in  the  opposite  direction, 
and,  at  a  moment  when  the  plaintiff  had  her  hand  upon  the  crossbar  pushing 
it,  she  was  struck  by  a  passing  car.  She  testified  that  she  did  not  hear  the  car 
approaching,  that  there  was  no  whistle,  and  that  she  had  not  looked  to  see 
a  coming  car  from  the  time  when  she  reached  the  upper  end  of  the  platform. 
The  complaint  aUeged  negligence  of  the  railway  company,  in  that  the  car  track 
was  too  close  to  the  turnstile,  that  the  car  was  running  at  an  excessive  rate 
of  speed,  that  the  motorman  gave  no  signal  or  warning  to  the  plaintiff,  and 
that  the  motorman  was  negligent  in  not  stopping  the  car  sooner. 

Frank  D.  Oakley  and  John  A.  Shacklef  ord,  both  of  Tacoma,  Wash., 
for  plaintiff  in  error. 

Govnor  Teats,  Leo  Teats,  and  Ralph  Teats,  all  of  Tacoma,  Wash., 
for  defendants  in  error. 

Before  GILBERT,  ROSS,  and  HUNT,  Circuit  Judges. 

GILBERT,  Circuit  Judge  (after  stating  the  facts  as  above).  [1] 
The  defendant's  principal  contention  is  that  the  court  below  erred  in 
overruling  its  motion  for  an  instructed  verdict,  which  was  interposed 
on  the  ground  that  the  complaint  did  not  state  grounds  sufficient  to 
constitute  a  cause  of  action,  that  the  car  was  not  exceeding  any  speed 
limit,  nor  operated  in  a  careless  or  negligent  manner,  and  that  the 
plaintiff  was  guilty  of  contributory  negligence.  We  think  that  the 
question,  both  of  the  defendant's  negligence  and  that  of  the  plaintift's 
contributory  negligence,  were,  under  the  circumstances  disclosed,  ques- 
tions for  the  jury.  There  was  evidence  that  the  car  approached  at 
the  speed  of  30  miles  an  hour,  that  the  motorman,  while  150  feet  dis- 
tant from  the  place  of  the  accident,  distinctly  saw  the  position  in 
which  the  plaintiff  stood  and  made  no  effort  to  stop  his  car  or  to  give 
her  warning.     There  was  evidence  that  the  plaintiff  neither  saw  nor 
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heard  the  approaching  car,  and  that  she  was  not  lingering  or  loitering 
negligently  in  a  place  of  danger,  but  was  on  her  way  through  the  turn- 
stile, and  that  she  supposed  the  obstruction  to  the  turnstile  to  be  but 
temporary  and  that  in  a  moment  she  would  be  able  to  pass  through 
the  same.  It  is  evident  that  the  turnstile  was  perilously  near  the  car 
track.  The  motorman  must  have  known  that  the  place  where  the 
plaintiff  and  her  friends  stood  was  a  very  dangerous  place,  requiring 
extraordinary  care  upon  his  part  to  avoid  accidents. 

[2]  Error  is  assigned  to  tfie  admission  of  the  testimony  of  a  wit- 
ness who  testified  that  about  a  week  after  the  accident  he  went  to  the 
turnstile  to  see  why  it  stuck,  and  that  he  found  that  the  turnstile  had 
sunk  so  that  the  spokes  thereof  worked  against  the  adjacent  spokes. 
It  is  said  that  this  was  error  for  the  reason  that  the  plaintiff  failed 
to  prove  that  no  change  had  been  made  in  the  turnstile  in  the  interven- 
ing week,  and  cases  are  cited  to  the  proposition  that  the  burden  is  on 
the  plaintiff  in  such  a  case  to  show  that  no  change  had  been  made. 
But  the  objection  which  was  interposed  to  the  testimony  on  the  trial 
was  that  the  time  was  too  remote.  There  can  be,  in  the  very  nature 
of  things,  no  fixed  rule  as  to  the  time  that  must  intervene  before  such 
evidence  becomes  incompetent.  1  Wigmore,  §  437.  We  cannot  say 
that  it  was  not  within  the  court's  discretion  to  permit  the  testimony 
over  the  objection  which  was  made. 

[3]  We  are  of  opinion,  also,  that  the  testimony,  even  if  incompe- 
tent, was  not  prejudicial  to  the  defendant.  The  condition  of  the  turn- 
stile was  not  the  gist  of  the  charge  of  negligence.  It  was  not  men- 
tioned in  the  complaint.  Proof  of  it  was  introduced  for  the  purpose 
of  showing  why  the  plaintiff  was  delayed  in  passing  through  the  fence 
on  her  way  to  the  bathhouse.  It  was  shown  that  on  that  occasion  the 
turnstile  stuck.  It  was  not  material  to  the  case  to  show  why  it  stuck, 
or  the  length  of  time  it  remained  in  that  condition. 

[4,  5]  The  third  assignment  of  error  is  that  the  court  permitted  the 
plaintiff  to  read  in  evidence  certain  questions  and  answers  from  the 
testimony  of  the  motorman  which  had  been  given  on  a  former  trial  of 
the  case.  It  is  said  that  nothing  in  the  testimony  of  the  motorman 
while  on  the  witness  stand  justified  the  reading  of  his  former  testi- 
mony, and  that  the  same  when  read  tended  ip  no  manner  to  change  or 
qualify  his  later  testimony.  If  that  be  true,  the  defendant  could  not 
have  been  prejudiced  by  the  admission  of  the  evidence.  But  the  rec- 
ord will  show  that  the  witness  testified  that  his  car  was  stopped  within 
two  car  lengths  after  striking  the  plaintiff ;  that,  when  he  was  asked 
if  he  had  not  formerly  testified  that  it  stopped  within  three  car  lengths, 
he  answered  that  he  did  not  remember.  He  was  willing  to  a^it, 
however,  that,  if  it  so  appeared  in  his  former  testimony,  he  probably 
said  so.  The  testimony  was  admissible  for  the  purpose  of  showing 
that  he  had  so  testified  on  the  former  trial. 

We  find  no  error. 

The  judgment  is  affirmed. 
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CITIZENS'  TRUST  CO.  v.  MULLINIX. 

In  re  PEMISCOT  LUMBER  CO. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    September  4,  1916.) 

No  4564. 

1.  Banks  and  Bankino  €=>106 — Acts  of  Officers — Accounting. 

Where  the  cashier  of  a  bank,  who  was  president  of  a  lumber  company 
and  authorized  to  draw  checks  for  the  lumber  company,  directed  entries 
<diarging  the  account  of  the  lumber  company  with  a  sum  of  money  to  be 
made  on  the  books  of  the  bank,  but  no  check  for  the  amount  was  drawn, 
the  cashier  must  be  held  as  acting  for  the  bank  in  his  capacity  as  cashier, 
and  not  as  president  of  the  lumber  company. 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  §§  253- 
256;   Dec.  Dig.  <©=>106.] 

2,  Banks  and  Banking  «=»106 — Actions-— Evidence. 

In  a  proceeding  where  a  bank  asserted,  as  against  the  estate  of  a 
bankrupt  lumber  company,  a  claim  for  a  sum  of  money  charged  on  its 
books  against  tiie  bankrupt  which  had  been  taken  by  the  cashier  of  the 
bank,  who  was  president  of  the  bankrupt  and  authorized  to  draw  checks  on 
its  account,  held,  under  the  evidence,  that  the  bankrupt  was  not  bound; 
no  check  having  been  discovered. 

[Ed.  Note.— For  other  cases,  see  Banks  and  Banking,  Cent.  Dig.  §§  253- 
256;  Dec.  Dig.  <8=»106.] 

3-  Subrogation  ^s»26 — Right  to  Subrogation. 

Where  a  bank  paid  drafts  to  which  were  attached  notes  of  a  bankrupt 
lumber  company,  secured  by  liens,  and  marked  the  notes  paid,  the  bank, 
having  been  under  no  duty  to  pay  the  drafts  and  having  no  Interest  to  pro- 
tect was  not  subrogated  to  the  liens  securing  the  notes. 

[Ed.  Note. — For  other  cases,  see  Subrogation,  Cent  Dig.  {  67 ;  Dec  Dig. 
«=s>26.] 

4.  Appeal  and  Error  ^=>843(2) — Review — Questions  Presented  for  Review. 

Where  an  appeal  in  a  proceeding  Involving  claims  against  a  bankrupt 
was  by  stipulation  limited  to  two  claims,  as  to  one  of  which  the  question 
of  preference  only  was  involved,  the  question  whether  claimant  had  been 
paid  need  not  be  reviewed,  after  a  decision  that  claimant  was  not  entitled 
to  preference  as  to  one  claim  and  that  the  other  claim  was  unenforceable. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  {  3331; 
Dec  Dig.  <g=»843(2).] 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
em  District  of  Arkansas ;  Jacob  Trieber,  Judge. 

In  the  matter  of  the  bankruptcy  of  the  Pemiscot  Lumber  Company. 
Claim  by  the  Citizens'  Trust  Company,  as  liquidating  agent  and  re- 
ceiver of  the  Pemiscot  County  Bank,  opposed  by  F.  C.  Mullinix,  trus- 
tee of  the  bankrupt  From  the  judgment  denying  one  of  the  claims 
and  priority  of  another,  claimant  appeals.    Affirmed. 

Everett  Reeves  and  C.  G.  Shepard,  both  of  Caruthersville,  Mo.,  for 
appellant. 

J.  R.  Tumey,  of  Jonesboro,  Ark.,  for  appellee. 

Before  HOOK  and  CARLAND,  Circuit  Judges,  and  MUNGER, 
District  Judge. 
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GARLAND,  Circuit  Judge.  The  controversy  on  this  appeal  arises 
out  of  the  mutual  accounts  of  the  Pemiscot  County  Bank  and  the  Pem- 
iscot Lumber  Company.  The  bank  failed  June  5,  1913,  and  the  lumber 
company  was  adjudicated  a  bankrupt  January  5,  1914.  The  appellant, 
as  liquidating  agent  of  the  bank,  filed  claims  against  the  estate  of  the 
lumber  company,  to  the  allowance  of  which  the  trustee  in  bankruptcy 
objected.  With  the  assistance  of  an  expert  accountant  the  referee 
in  bankruptcy  heard  the  evidence  for  and  against  the  claims  and  made 
findings  of  fact.  Upon  review  these  findings  were  confirmed  by  the 
District  Court  In  tiiis  court  the  following  stipulation  appears  in  the 
record: 

"It  is  agreed  and  stipulated  that  tbe  account  between  the  appellant  and  the 
bankrupt  estate  shaU  be  and  it  is  hereby  accepted  and  adopted  by  both  parties 
hereto  as  found  and  determined  by  the  referee,  except  in  the  f oUowing  particu- 
lars: 

"(a)  The  appellant  claims,  in  addition  to  the  amount  found  by  the  referee, 
the  sum  of  $7,500  debited  to  the  account  of  the  Pemiscot  Lumber  Company 
with  the  Pemiscot  County  Bank  on  January  14,  1913,  for  which  there  is  no 
check. 

'*(b)  That  the  appellant  insists  that  the  claims  upon  the  Going  note  in  the 
sum  of  $2,013.90  and  upon  the  Henry  note  in  the  sum  of  $4,901.67,  of  date 
November  21,  1912»  are  preferred  claims." 

[1,  2]  The  item  of  $7,500,  above  mentioned,  was  disallowed  by  the 
referee.  It  appeared  on  tiie  books  of  the  bank  under  date  of  Janu- 
ary 14,  1913,  as  a  debit  item  against  the  lumber  company,  but  no 
voucher  could  be  found  among  the  papers  of  the  bank  for  sudi  an  en- 
try. On  the  same  day  the  books  of  the  bank  showed  an  entry  where- 
by A.  C.  Tindle,  who  was  then  cashier  thereof,  and  also  president  of 
and  authorized  to  draw  checks  for  the  lumber  company,  had  received 
credit  for  the  amount  debited  to  the  lumber  company.  Tindle  was  a 
defaulter  to  the  bank,  and  no  evidence  was  produced  that  the  lumber 
company  ever  received  any  portion  of  the  $7,500  charged  against  it 
on  Uie  day  mentioned.  The  referee  found  that  the  two  entries  sim- 
ply showed  that  Tindle  had  taken  $7,500  of  the  lumber  company's 
money  out  of  the  bank  for  his  own  use  and  benefit;  that,  if  Tindle 
directed  the  entries  to  be  made  upon  the  books  of  the  bank  of  which 
he  was  cashier,  he  did  not  bind  the  liunber  company,  for  the  reason 
that,  in  directing  tfie  entries  to  be  made,  he  would  be  held  to  be  acting 
for  the  bank  in  his  capacity  as  cashier,  and  not  as  president  of  the 
lumber  company. 

It  was  the  contention  of  the  claimant,  in  the  court  below  and  here, 
that  Tindle  or  some  one  having  the  right  to  draw  checks  against  the 
account  of  the  Pemiscot  Lumber  Company,  drew  a  check  in  favor 
of  A.  C.  Tindle  in  the  sum  of  $7,500;  that  said  check  was  duly 
charged  against  the  account  of  the  lumber  company  and  credited  to 
the  account  of  A.  C.  Tindle,  and  that  the  check  had  been  lost  or  de- 
stroyed. The  claimant  also  called  as  a  witness  one  L.  A.  Ferguson,  a 
bookkeeper,  who  testified  that  in  making  entries  on  the  books  of  tiie 
bank,  especially  against  the  Pemiscot  Lumber  Company,  he  either  had 
a  check,  draft,  or  debit  slip  or  something;  that  he  did  not  recall  any 
special  charge  by  debit  slip  against  that  accoimt,  but  he  knew  it  was 
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done  that  way.  The  witness  was  quite  sure  he  had  something  to  go 
by  in  making  the  entries  on  the  books. 

After  all  is  said,  the  only  thing  to  support  the  claim  is  the  debit 
entry  against  the  lumber  company  on  the  books,  unsupported  by  any 
voucher  or  any  evidence  tending  to  show  that  the  lumber  company  re- 
ceived the  money;  whereas,  the  books  apparently  show  that  Tindle 
received  it  individually.  We  tihink  the  referee  and  the  District  Court 
were  justified  upon  the  evidence  in  holding  that  the  claim  had  not  been 
proven. 

[3]  The  only  other  matter  for  consideration  is  the  claim  that  the 
amounts  due  on  the  Going  and  Henry  notes,  amounting  to  $2,013.90 
and  $4,901.67,  respectively,  should  be  allowed  against  the  bankrupt 
estate  as  preferred  claims.  We  see  nothing  to  sustain  the  conten- 
tion that  the  claims  ought  to  be  preferred.  These  notes  were  similar 
in  character  given  by  the  lumber  company  to  Henry  and  Going  for 
value  received,  and  both  were  secured  by  liens  upon  the  property  of 
the  lumber  company.  When  the  notes  matured  they  were  attached 
to  drafts  drawn  upon  the  lumber  company  and  forwarded  to  the  Pemis- 
cot County  Bank.  When  these  drafts  were  received  by  the  bank,  they 
were  paid,  and  the  drafts  and  notes  accompanying  the  same  marked 
"Paid."  For  some  reason  which  does  not  appear  the  bank  never 
charged  the  amount  of  these  drafts  to  the  lumber  company  on  the 
bank's  books. 

The  claimant  insists  that,  because  the  amount  of  the  drafts  were 
not  charged  to  the  account  of  the  lumber  company  upon  the  books 
of  the  bank,  the  latter  is  entitled  to  be  subrogated  to  the  lien  of  the 
drawers  of  the  draft,  as  the  transaction  simply  amounted  to  a  pur- 
chase of  the  notes  by  the  bank.  This  contention  cannot  prevail. 
Whether  the  proper  entries  were  made  on  the  books  of  the  bank  or 
not,  the  fact  still  remains  undisputed  that  the  drafts  and  notes  were 
paid  when  they  were  presented  to  the  Pemiscot  County  Bank,  and 
that  ended  the  matter;  they  now  stand  as  general  claims  against  the 
bankrupt,  but  without  preference.  The  bank,  when  it  paid  3ie  drafts 
and  the  notes,  had  no  interest  of  its  own  to  protect,  the  payments  were 
purely  voluntary,  and  no  fact  is  shown  which  would  entitle  the  bank 
to  the  right  of  subrogation. 

[4]  The  view  that  we  have  taken  in  regard  to  the  claims  in  issue 
renders  it  unnecessary  to  consider  as  to  whether  the  contract  of  July 
12,  1913,  in  connection  with  the  deed  of  trust  executed  by  Tindle 
and  wife  to  the  bank,  constituted  a  payment  of  all  the  obligations  of 
the  lumber  company  to  the  bank  or  not,  as  we  find  that  the  claim 
of  $7,500  is  not  sustained  on  the  merits,  and  the  only  question  re- 
served by  the  stipulation  in  regard  to  the  Henry  and  Going  claims  is 
the  matter  of  preference. 

Judgment  affirmed. 
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MANDERS  V.  WILSON  et  ux. 

In  re  PETERSON  et  al. 

(Circuit  CJourt  of  Appeals,  Ninth  Circuit.    September  5,  1916.) 

No.  2671. 

Fraudulent  Conveyances  ^=»154(4) — What  Constitute — WrraeoLDiNa  or- 
Conveyance  fbom  Record. 

Where  a  grantee  withheld  his  conveyance  from  record  for  over  three 
years,  during  which  time  the  grantor  was  In  open  and  exclusive  possession 
of  the  land,  the  conveyance  being  withheld  so  as  not  to  Impair  the  credit 
of  the  grantor,  the  conveyance  is,  as  to  those  extending  credit  on  the 
faith  of  the  grantor's  apparent  ownership,  fraudulent;  consequently  a 
complaint  by  the  grantor's  trustee  in  bankruptcy,  alleging  such  facts,  is 
good  against  demurrer. 

[Ed.  Note. — For  other  cases,  see  Fraudulent  Conveyances,  Cent  Dig. 
§  492;   Dec.  Dig.  <g=»154(4).] 

Appeal  from  the  District  Court  of  the  United  States  for  the  First 
Division  of  the  Northern  District  of  California ;  Maurice  T.  Dooling, 
Judge. 

Suit  by  John  E.  Manders,  trustee  in  bankruptcy,  against  George  H. 
Wilson  and  wife.  From  a  judgment  sustaining  a  demurrer  to  the  com- 
plaint (230  Fed.  536),  plaintiff  appeals.     Reversed  and  remanded. 

In  a  suit  brought  by  the  appellant,  Manders,  as  trustee  in  bankruptcyr 
against  the  appellees  to  set  aside  a  conveyance,  the  court  below  sustained  a 
demurrer  for  want  of  equity  to  the  bill  of  complaint  which  alleged,  in  sub- 
stance, the  following  facts:  That  on  October  31,  1914,  a  petition  in  bank- 
ruptcy was  filed  against  the  partnership  of  Peterson  &  Wilson,  and  the  in- 
dividual partners,  and  on  January  26,  1915,  they  were  adjudged  to  be  bank- 
rupt; that  on  September  27,  1911,  and  for  a  long  time  prior  thereto,  G. 
Hazelton  Wilson,  one  of  the  bankrupts,  was  the  sole  owner  of  and  in  the 
actual  possession  of  the  real  property  described  in  the  complaint;  that  on 
that  date  he  executed  and  delivered  to  the  appellees,  his  father  and  mother, 
a  deed  to  the  said  property,  either  in  payment  of  an  alleged  pre-existing  in- 
debtedness of  $2,000,  or  as  a  mortgage  to  secure  that  sum ;  that  the  deed  re- 
mained in  the  possession  of  the  grantees,  and  unrecorded  from  September 
27,  1911,  to  October  23,  1914;  that  during  all  that  period  the  grantor  was 
In  the  open,  notorious,  and  exclusive  possession  of  said  real  estate,  and  was 
the  reputed  and  apparent  owner  thereof,  and  neither  of  the  grantees  ever 
had  possession  of  the  same  or  was  reputed  to  be  the  owner  thereof ;  that  the- 
deed  was  withheld  from  record  by  the  appellees  in  order  not  to  impair  the 
credit  of  the  said  bankrupt  and  the  credit  of  the  bankrupt  partnership,  and 
in  order  to  enable  the  bankrupt  partnership  to  extend  its  credit  upon  the  re- 
puted and  apparent  ownership  of  the  said  real  property  in  the  said  G» 
Hazelton  Wilson ;  that  on  or  about  July  6,  1914,  the  partners  and  G.  Hazel- 
ton  Wilson  falsely  and  fraudulently  represented  to  the  New  England  Casual- 
ty Company  that  the  said  partnership  was  the  owner  of  and  in  possession 
of  said  real  estate  through  said  G.  Hazelton  Wilson,  and  that  the  title  was 
unincumbered;  that,  relying  solely  upon  said  representations  and  without 
knowledge  of  their  falsity,  and  without  knowledge  of  the  transfer  to  the  ap- 
pellees, the  corporation  extended  credit  to  the  bankrupt  partnership;  and 
the  complaint  set  forth  the  transaction  whereby  said  corporation  sulfered  a 
loss  of  more  than  $2,500.  The  complaint  alleged  the  value  of  the  real  estate 
to  be  $2,000,  that  the  claim  against  the  bankrupt  partnership  was  $25,000, 
and  that  the  total  assets  did  not  exceed  $4,000,  and  the  prayer  of  the  bill  was 
that  the  said  real  estate  be  declared  a  part  and  parcel  of  the  estate  In  bank- 
ruptcy.   The  court  below  sustained  the  demurrer  for  want  of  authority  un- 

6=9For  other  cases  see  same  topic  &  KEY-NUMBER  in  aU  Key-Numbered  Digests  &  Indexes 
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der  state  decisions  to  avoid  a  deed  not  otherwise  fraudulent,  because  of  the 
failure  to  record  it,  and  because  the  rule  in  California  Is  that  failure  to 
record  a  transfer  of  real  property  renders  such  transfer  void  only  as  against 
subsequent  purchasers  or  incumbrances  In  good  faith  and  for  value. 

Reuben  G.  Hunt,  of  San  Francisco,  Cal.,  for  appellant 
Harold  L.  Levin   and  H.  I.  Stafford,  both  of  San  Francisco,  Cal., 
for  appellees. 

Before  GILBERT,  ROSS,'  and  HUNT,  Circuit  Judges. 

GILBERT,  Circuit  Judge  (after  stating  the  facts  as  above).  On 
the  question  of  law  presented  upon  the  appeal,  the  leading  case  is  Blen- 
nerhassett  v.  Sherman,  105  U.  S.  100,  26  L.  Ed.  1080.  In  that  case 
it  was  held  that  a  mortgage  executed  by  an  insolvent  mortgagor  to  a 
creditor  who  knows  of  the  insolvency,  and  who,  for  the  purpose  of 
giving  him  a  fictitious  credit,  actively  conceals  the  mortgage,  and  with- 
holds it  from  record,  and  represents  him  as  having  a  large  estate  and 
unlimited  credit,  and  thus  enables  him  to  contract  debts  which  he  can- 
not pay,  is  void  at  common  law.  In  the  opinion  the  court  cited  Hunger- 
ford  V.  Earle,  2  Vem.  261,  where  the  doctrine  was  declared  that  "a 
deed  not  at  first  fraudulent  may  afterwards  become  so  by  being  con- 
cealed or  not  pursued,  by  which  means  creditors  are  drawn  in  to  lend 
their  money,"  and  cited  many  cases  in  which  the  doctrine  of  Hunger- 
ford  V.  Earle  was  approved.  That  doctrine  has  been  followed  in 
nimierous  decisions  of  the  federal  courts.  In  Clayton  v.  Exchange 
Bank,  121  Fed.  630,  57  C.  C.  A.  656,  a  storekeeper  executed  mort- 
gages to  the  bank,  covering  his  entire  property.  The  mortgages  were 
withheld  from  record,  although  the  storekeeper  and  the  bank  presi- 
dent both  denied  any  agreement  therefor.  The  storekeeper  in  purchas- 
ing goods  referred  to  his  rating,  which  he  had  given  to  a  mercantile 
agency  without  mentioning  the  mortgages.  He  filed  a  voluntary  peti- 
tion in  bankruptcy,  and  on  the  same  day  the  bank  recorded  the  mort- 
gages. The  bank  president  denied  that  he  had  reason  to  suspect  the 
mortgagor's  insolvency,  but  admitted  that  he  knew  that  the  recording 
of  the  mortgages  would  have  destroyed  his  credit,  and  that  the  pur- 
pose of  keeping  the  mortgages  off  the  record  was  to  prevent  impair- 
ment of  his  credit.  It  was  held  that  the  mortgage  debts  were  not  enti- 
tled to  priority  in  payment  over  the  claims  of  vendors  who  subsequent- 
ly sold  goods  to  the  storekeeper.  In  Davis  v.  Cassels  (D.  C.)  220  Fed. 
958,  conveyances  by  a  husband  to  his  wife  were  withheld  from  record 
and  concealed  in  order  to  avoid  impairing  the  husband's  credit.  It  was 
held  that  they  were  void  as  to  creditors  who  gave  the  husband  credit 
on  the  faith  of  his  apparent  continued  ownership.  In  National  Bank 
of  Athens  v.  Shackelford,  208  Fed.  677,  125  C.  C.  A.  575,  a  mortgage 
given  by  a  bankrupt,  although  for  a  valuable  consideration  and  valid 
as  between  the  parties,  but  withheld  from  record  by  agreement  or  un- 
derstanding between  them  so  as  not  to  affect  the  mortgagor's  credit, 
was  set  aside  at  the  suit  of  the  trustee.  Other  cases  in  point  are :  Cor- 
wine  v.  Thompson  Nat.  Bank,  105  Fed.  196,  44  C.  C.  A.  442;  In  re 
Noel  (D.  C.)  137  Fed.  694;  In  re  Duggan,  183  Fed.  405,  106  C.  C. 
A.  51;    Fourth  Nat.  Bank  of  Macon  v.  Willingham,  213  Fed.  219, 
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129  C.  C.  A.  563;  In  re  National  Boat  &  Engine  Co.^(D.  C.)  216  Fed, 
208;  and  see  Loveland  on  Bankruptcy  (4th  Ed.)  921. 

It  is  the  doctrine  of  these  decisions  that  such  a  conveyance  is  not 
made  valid  by  the  fact  that  it  is  supported  by  a  sufficient  consideration ; 
that  a  conveyance,  not  at  first  fraudulent,  may  thereafter  be  made  so 
by  being  concealed,  if  creditors  are  thereby  induced  to  give  credit  to 
the  grantor ;  that  it  is  unnecessary  to  allege  or  prove  that  the  grantor 
was  insolvent  at  the  time  of  making  the  Conveyance ;  that  it  is  enough 
if  there  was  an  agreement  between  the  grantor  and  the  grantee,  either 
tacit  or  expressed,  that  the  conveyance  was  to  be  concealed  for  the 
purpose  of  sustaining  the  grantor's  credit,  and  credit  was  thereby  ob- 
tained. The  delimitations  of  the  doctrine  are  carefully  marked  in 
Rogers  v.  Page,  140  Fed.  596,  72  C.  C.  A.  164,  in  which  Judge  Lurton 
said  that  "the  mere  fact  that  a  mortgage  has,  by  negligence,  been  omit- 
ted from  registration  does  not  avoid  it  as  between  parties,"  that  the 
mere  fact  of  an  agreement  to  withhold  from  record  "is  not  of  itself 
such  evidence  of  a  fraudulent  purpose  as  to  constitute  fraud  in  law," 
but  that  it  is  "a  circumstance  constituting  more  or  less  cogent  evidence 
of  the  want  of  good  faith,  according  to  the  particular  situation  of  the 
parties  and  the  intent  as  indicated  by  all  of  the  facts  and  circumstances 
of  the  particular  case."  In  the  case  at  bar,  the  complaint  allies  more 
than  a  mere  negligent  failure  to  record,  or  a  mere  agreement  to  with- 
hold from  record.  It  alleges  that  there  was  no  change  of  possession 
of  the  property,  but  that  it  remained  in  the  open  and  notorious  posses- 
sion of  the  grantor,  that  the  deed  was  withheld  from  record  for  the 
purpose  of  enabling  the  grantor  to  obtain  credit  upon  his  reputed  and 
apparent  ownership,  and  that  such  credit  was  obtained.  These  allega- 
tions, if  established,  entitle  the  appellant  to  the  relief  which  he  seeks. 
We  hold  that  the  appellees  should  be  required  to  answer. 

The  judgment  is  reversed,  and  the  cause  is  remanded  for  further 
proceedings.  

(235  Fed.  SSO) 

AMES  V.  SULLIVAN. 

(Circuit  CJourt  of  Appeals,  Ninth  Circuit    September  5,  1916.) 

No.  2682. 

1,  Appeal  and  Esbob  ^=»1()50(1) — Review — ^Habmless  Ebbob. 

In  ejectment  for  a  mining  claim,  where  defendant  contended  that 
plaintiff's  rights  were  lost  by  failure  to  do  the  assessment  work,  but  ad- 
mitted that  he  had  threatened  and  driven  off  one  sent  to  do  the  assess- 
ment work  on  the  claim,  the  improper  admission  of  a  letter  written  by 
such  person  to  plaintiffs  predecessor  in  title,  reciting  such  fkcts,  was 
not  prejudicial,  though  its  statement  of  the  threats  was  slightly  differ- 
ent from  that  of  defendant 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  {§  1068, 
1069,  4153,  4157;   Dec.  Dig.  <g=»1050(l).] 

2.  Plkadij^g  ^=»261 — ^Amendment— Discbetion  of  (Doubt. 

It  is  within  the  discretion  of  the  trial  court  to  permit  an  answer  after 
the  conclusion  of  the  testimony  to  set  up  additional  defenses  to  meet  the 
evidence. 

[Ed.  Note. — For  other  cases,  see  Pleading,  CJent  Dig.  §§  794-800; 
Dec  Dig.  <©=»261.] 
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3.  Appeai.  and  Ebbob  ^=»959(4) — ^Amendment — Disoeetion  of  Coubt. 

Tbe  discretion  of  the  trial  court  in  ruling  upon  a  proposed  amendment 
to  the  answer  to  set  up  additional  defenses  after  conclusion  of  the  tes- 
timony is  subject  to  review  in  case  of  abuse. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Gent.  Dig.  |  3831; 
Dec.  Dig.  <g=»950(4).] 

4.  Mines  and  Minebals  ^=»23(5) — Assessment  Wobk — Failube  to  Peefobm. 

Where  defendant  prevented  plaintiffs  predecessor  in  title  from  per- 
forming the  assessment  work  on  a  mine  for  a  year,  driving  away  laborers 
and  threatening  them,  defendant,  whose  claim  overlapped  that  of  plaintiff, 
cannot  base  any  rights  on  the  failure  of  plaintiff  and  his  predecessors  to 
I>erform  the  assessment  work,  particularly  where  there  was  no  showing 
that  there  was  any  part  of  plaintiff's  claim  outside  the  overlap  on  which 
assessment  work  might  have  been  beneficially  performed. 

[Ed.  Note. — For  other  cases,  see  Mines  and  Minerals,  Cent  Dig.  §  57; 
Dec.  Dig.  «=>23(5).] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Second 
Division  of  the  District  of  Alaska ;  J.  R.  Tucker,  Judge. 

Ejectment  by  Jerry  Sullivan  against  H.  C.  Ames.  There  was  a 
judgment  for  plaintiff,  and  defendant  brings  error.    Affirmed. 

George  B.  Grigsby,  of  Nome,  Alaska,  and  Thomas  R.  Lyons  and 
Ira  D.  Orton,  both  of  Seattle,  Wash.,  for  plaintiff  in  error. 

T.  M.  Reed  and  O.  D.  Cochran,  both  of  Nome,  Alaska,  and  Thomas 
R.  White,  of  San  Francisco,  Cal.,  for  defendant  in  error. 

Before  GILBERT,  ROSS,  and  HUNT,  Circuit  Judges. 

GILBERT,  Circuit  Judge.  In  an  action  of  ejectment  the  plaintiff 
alleged  that  he  was  the  owner  of  mining  claim  No.  32  above  Allen's 
Discovery  on  Kougarok  river,  Alaska,  by  virtue  of  a  location  made  in 
January,  19Q2,  and  that  in  February,  1912,  the  defendant  wrongfully 
ousted  him.  The  defendant  allegeci  that  he  was  in  the  possession  of 
a  mining  claim  known  as  the  Kshunti  Fraction,  which  had  been  lo- 
cated on  July  25,  1903,  and  that,  if  the  plaintiff's  mining  claim  over- 
laps the  said  Kshunti  Fraction  in  whole  or  in  part,  the  overlap  is 
junior  in  time  and  inferior  in  right  to  the  defendant's  title,  and  the 
defendant  disclaimed  any  right  to  any  portion  of  the  premises  de- 
scribed in  the  complaint  except  that  which  may  be  found  to  overlap 
the  Kshunti  Fraction.  The  jury  found  for  the  plaintiff,  and  judg- 
ment was  entered  in  his  favor  for  the  possession  of  the  claim  describ- 
ed in  the  complaint.  To  review  that  judgment  the  defendant  brings 
this  writ  of  error. 

[1]  It  is  contended  that  the  trial  court  erred  in  admitting  in  evi- 
dence a  letter  written  in  1912  by  one  Johnson  to  Windquist,  the 
plaintiff's  predecessor  in  interest.  The  letter  stated  that  the 
writer  had  been  on  claim  32  and  had  done  some  work,  but  that 
he  had  left  because  the  defendant  threatened  him  with  violence, 
and  he  did  not  wish  to  be  "pounded  to  death,"  and  that  the  defendant 
had  said  that  he  would  "win  that  claim  if  he  had  to  kill  a  number  of 
persons."  It  is  said  that  the  letter  was  hearsay  and  incompetent.  One 
of  the  questions  raised  by  the  evidence  was  whether  or  not  the  plaintiff 

^s»For  other  cases  see  same  topic  ft  KBY-NUMBER  In  all  Key-Numbered  Digests  ft  In^.exes 
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had  done  the  necessary  assessment  work  on  claim  32  for  the  year 
1912.  Johnson  testified  that  he  went  to  do  the  assessment  work  on 
the  claim  in  that  year,  and  that  the  defendant  claimed  to  be  in  pos- 
session and  told  him  to  get  off  the  claim  "if  he  wanted  to  keep  out  of 
trouble,"  and  that  the  defendant  twice  tried  to  hit  him.  The  defend- 
ant did  not  deny  that  he  put  Johnson  off  the  claim.  On  the  contrary, 
he  testified  that  he  drove  him  off;  but  he  denied  that  he  said  he 
would  "have  the  claim  if  he  had  to  kill  everybody  in  Kougarok."  We 
do  not  think  that  the  letter  added  any  substantial  evidence  to  the 
facts  testified  to  by  the  defendant  and  by  the  plaintiffs  witness  John- 
son. The  defendant  did  not  deny  that  his  attitude  was  hostile,  nor 
that  he  attempted  twice  to  strike  Johnson,  nor  that  he  used  the  pre- 
cise words  which  Johnson  attributed  to  him  in  the  letter.  Such  being 
the  case,  there  was  no  prejudice  to  the  defendant  in  admitting  the 
letter  in  evidence. 

[2-4]  It  is  assigned  as  error  that  the  court  below  overruled  the 
defendant's  motion,  made  at  the  close  of  the  testimony,  for  leave  to 
file  an  amended  and  supplemental  answer  setting  up  the  forfeiture  of 
claim  No.  32  for  failure  of  the  owner  to  do  assessment  work  thereon 
in  1911  and  1912;  the  failure  for  1912  being  an  alleged  fact  that 
occurred  after  the  commencement  of  the  action.  It  is  within  the  dis- 
cretion of  a  trial  court  to  permit  an  answer  after  the  conclusion  of 
the  testimony  to  set  up  additional  defenses  to  meet  the  evidence.  Ebner 
Gold  Mining  Co.  v.  Alaska- Juneau  Gold  Mininjg;  Co.,  210  Fed.  599, 
127  C.  C.  A.  235.  And  the  discretion  of  the  trial  court  in  ruling  on 
such  proposed  amendments  is  subject  to  review  in  proper  cases  of 
its  abuse.  Cceur  d'Alene  Lumber  Co.  v.  Thompson,  215  Fed.  8,  131 
C.  C.  A.  316,  L.  R.  A.  1915A,  731.  There  was  no  proof,  however, 
of  the  plaintiff's  failure  to  do  the  assessment  work  in  1911,  and  the 
failure  to  do  that  work  for  1912  was  shown  to  have  been  the  result 
of  the  defendant's  own  hostile  opposition.  He  could  not  by  forcibly 
preventing  the  performance  of  the  assessment  work  initiate  rights  to 
defeat  those  of  the  rightful  owner.  Erhardt  v.  Boaro,  113  U.  S.  527, 
5  Sup.  Ct.  560,  28  L.  Ed.  1113.  The  defendant  contends  that  a  place 
to  do  the  work  might  have  been  found  on  some  portion  of  the  plain- 
tiflf's  claim  that  was  not  within  the  overlap  of  the  Kshunti  Fraction. 
But  there  is  no  evidence  that  there  was  such  a  place  where  labor  could 
have  been  done  for  the  benefit  of  the  improvement  or  development 
of  the  claim.  Mills  v.  Fletcher,  100  Cal.  142,  34  Pac  637.  Under 
the  evidence  adduced,  and  the  facts  as  they  were  shown  at  the  dose 
of  the  testimony,  we  are  of  the  opinion  that  the  trial  court  did  not 
abuse  discretion  in  denying  the  motion. 

The  judgment  is  affirmed. 
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<235  Fed.  883) 

In  re  O'GARA  COAL  CO. 

EQUITABLE  TRUST  CO.  OF  NEW  YORK  y.  HANECT  et  al. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    August  29,  1916.) 

No.  2395. 

1.  Bankbuftct  ^s»442 — Review — Questions  Reviewable. 

An  appellate  court  cannot  review  matters  not  decided  by  the  trial 
court.  Therefore,  where  the  lower  court  which,  on  review  of  the  referee's 
order  allowing  fees  to  the  trustees'  attorneys,  did  not  decide  out  of  what 
funds  the  fees  were  payable,  although  petitioners  claimed  a  lien  on  a 
large  portion  of  the  bankrupt's  property,  the  question  as  to  the  priority  of 
the  respective  parties  cannot  be  reviewed. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  i  918;  Dec.  Dig. 
«=>442.] 

2.  Bankruptcy  ^=»446 — Review. 

In  view  of  the  presumption  of  the  correctness  of  the  trial  court's  or- 
der, an  order  of  the  trial  court  directing  payment  to  attorneys  for  the 
trustees  of  the  bankrupt  out  of  proi)erty  or  funds  in  the  hands  of  the 
trustees  must  be  deemed  to  include  a  further  direction  that  the  fees  should 
be  paid  only  out  of  funds  properly  applicable  to  payment  of  such  fees. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  §  929;  Dea 
Dig.  <ds»446.] 

3.  Bankbuptct  ^=»474 — Costs — Fees  of  Trustees*  Attorneys. 

Where  petitioners  asserted  liens  on  the  bankrupt's  property  and  fees 
were  allowed  the  attorneys  of  the  trustees,  the  trial  court  should  deter- 
mine what  property  in  the  hands  of  the  trustees  is  subject  to  petitioners' 
lien,  and  what  is  subject  to  payment  of  fees  of  the  trustees'  attorneys, 
taking  into  consideration  the  fact  whether  the  services  rendered  were 
for  the  benefit  of  property  claimed  by  petitioners. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  f|  878-884; 
Dec.  Dig.  <5=»474.1 

Petition  to  Review  and  Revise  an  Order  of  the  District  Court  of 
the  United  States  for  the  Eastern  Division  of  the  Northern  District 
of  Illinois. 

In  the  matter  of  the  bankruptcy  of  the  O'Gara  Coal  Company.  Pe- 
tition by  the  Equitable  Trust  Company  of  New  York  to  review  and 
revise  an  order  of  the  District  Court  allowing  Elbridge  Hanecy  and 
another  fees  as  attorneys.  Cause  remanded  for  further  proceedings 
consistent  with  the  opinion. 

Petition  of  the  Equitable  Trust  Company  et  al.,  of  New  York,  to  review 
and  revise  order  of  District  Court  entered  May  9,  1916,  in  the  estate  of 
O'Gara  Coal  Company,  a  bankrupt.  The  referee  found  due  to  respondents  for 
their  services  as  attorneys  rendered  to  the  trustees  in  bankruptcy,  $18,197.76, 
and  ordered  the  trustees  to  pay  this  amount  to  respondents,  and  that  the 
payment  shall  **be  superior  to  the  Uen  of  a  certain  deed  of  trust  executed  by 
said  bankrupt  on  or  about  the  1st  day  of  September,  1915,  to  secure  the  pay- 
ment of  the  bond  Issue  of  $3,000,000.''  On  petition  to  review  this  order,  the 
District  Court  eUmlnated  the  quoted  part  of  the(  order  of  the  referee,  and 
directed  the  trustees  to  make  the  payment  as  part  of  the  costs  and  expenses 
of  the  administration  of  the  bankrupt  estate,  **out  of  any  property  and  effects 
in  the  hands  of  the  trustees."  The  amount  of  respondents'  claim  is  not  in 
dispute  and  is  conceded  to  be  properly  allowable  as  a  claim  against  the 
bankrupt  estate.  The  bankrupt's  assets  consist  in  the  main  of  coal  lands, 
mines,  and  mine  equipment,  and  the  trustees  in  bankruptcy  are  operating  the 
mines  under  order  of  the  court. 
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Petitioner  is  trustee  under  a  mortgage  given  by  tbe  bankrupt  to  secure  pay- 
ment of  bonds  to  the  amount  of  $3,000,000,  about  $2,700,000  of  which  are 
outstanding.  The  mortgage  provides  it  sliall  be  a  lien  on  the  property  de- 
scribed therein  and  on  all  after-acquired  property  of  the  mortgagor,  and  also 
on  all  the  rents,  issues,  and  profits  arising  from  the  mortgaged  property.  Pe- 
titioner contends  that  all  the  funds  and  property  now  in  the  hands  of  the 
trustees  are  funds  which  under  the  mortgage  are  subject  to  the  lien  of  the 
mortgage,  and  that  none  of  the  funds  in  the  hands  of  the  trustees  are  appli- 
cable to  payment  of  respondents'  claim,  and  petitioner  alleges  it  has  hereto- 
fore filed  its  petition  in  the  District  Court  demanding  that  the  possession  of 
such  properties  and  funds  be  turned  over  to  the  petitioner  herein,  which  pe- 
tition is  alleged  to  be  still  pending  and  undetermined  in  the  District  Court, 

Respondents  contend  that,  as  to  a  large  part  of  the  property  in  the  hands  of 
the  trustees  upon  which  petitioner  claims  to  have  such  lien,  the  trust  deed 
does  not  in  fact  constitute  a  lien,  and  that  the  funds  in  the  hands  of  the 
trustees  arose  mainly  from  the  operation  by  the  trustees  of  coal  mines  on 
property  of  the  bankrupt  not  subject  to  such  lien,  and  that  respondents  are  in 
any  event,  because  of  the  nature  of  their  services  for  which  their  claim  was 
allowed,  entitled  to  have  their  claim  satisfied  out  of  any  funds  in  the  hands 
of  the  trustees  arising  from  the  operation  by  trustees  of  the  bankrupt's 
property,  regardless  of  whether  or  not  petitioner's  mortgage  was  in  fact  a 
first  lien  thereon. 

Petitioner  maintains  that  the  order  permits  payment  of  respondents'  claim 
to  be  made  out  of  any  funds  in  the  trustees'  hands,  notwithstanding  petition- 
er's mortgage  may  be  a  first  lien  thereon. 

The  order  under  consideration  does  not  deal  with  the  nature  of  respondents* 
services,  nor  with  the  source  and  nature  of  the  funds  in  the  possession  of  the 
trustees,  and  it  makes  no  finding  or  direction  on  the  subject  of  any  lien  of 
petitioner's  mortgage  upon  such  funds  or  upon  all  or  any  of  the  property  out 
of  which  they  arose,  nor  is  it  undertaken  to  be  determined  how  much,  if 
any,  of  respondents'  claim  is  applicable  to  services  rendered  in  the  interest  of 
such  funds  in  the  trustees'  hands,  or  of  the  mortgaged  property. 

Before  ALSCHULER  and  EVANS,  Circuit  Judges,  and  SAN- 
BORN, District  Judge. 

Julius  Moses,  of  Chicago,  111.,  for  petitioner. 

William  A.  Rogan  and  Herman  Frank,  both  of  Chicago,  111.,  for 
respondent. 

PER  CURIAM.  [1-3]  As  the  matters  which  seem  here  to  have 
been  put  in  issue  only  by  the  briefs  and  arguments  of  counsel  do  not 
appear  to  have  had  the  consideration  of  the  District  Court,  and  are 
not  determined  by  the  order  sought  herein  to  be  reviewed,  we  are  not 
in  position  to  pass  upon  them.  The  EKstrict  Court,  by  omitting  on 
review  of  the  referee's  order  the  provision  therein  which  gave  re- 
spondents' claim  superiority  over  the  lien  of  the  mortgage,  would 
seem  by  implication  to  have  concluded  that  this  payment  must  not  be 
made  out  of  any  property  or  funds  in  the  hands  of  the  trustees  which 
are  subject  to  the  mortgage  Hen.  It  is  our  view  that  the  order  for 
payment  "out  of  the  property  and  effects  of  said  estate  in  the  hands 
of  said  trustees"  must  be  read  as  though  there  had  been  added  to  it 
such  words  as  "properly  applicable  to  the  payment  thereof,"  for  it 
is  not  to  be  presumed  that  the  court  intended  to  direct  payment  to 
respondents  out  of  funds  on  which  another  held  a  prior  lien,  and 
which  were  not  subject  to  be  used  to  pay  respondents'  claims. 

If  petitioner  or  any  one  else  claims  to  have  a  lien  upon  the  funds 
in  the  hands  of  the  trustees  superior  to  the  right  of  respondents  or 
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of  any  other  creditor  to  have  their  claims  paid  out  of  such  funds,  it 
is  entitled  in  a  proper  proceeding  to  have  such  contention  heard  and 
determined  before  such  payment  of  such  claim  is  actually  made.  For 
otherwise,  if  the  trustees  wrongfully  and  on  their  own  responsibility 
paid  out  the  funds,  those  having  the  superior  claim  thereon  might 
to  their  disadvantage  be  obliged  to  resort  to  the  personal  liability  of 
the  trustees  and  their  sureties  to  make  good  any  loss  occasioned 
through  such  improper  payment. 

While  we  are  satisfied  that  the  order  entered  does  not  authorize  the 
trustees,  out  of  funds  on  which  petitioner  holds  a  first  and  valid  lien,  to 
pay  respondents  on  account  of  any  claim  for  services  not  rendered  in 
the  realization  of  the  funds  in  the  trustees'  hands,  or  in  the  conserva- 
tion of  the  property  out  of  which  it  arose,  yet  in  view  of  this  contro- 
versy we  deem  it  to  be  in  the  interest  of  justice  and  of  all  concerned 
that  respondents'  claim  be  not  paid  until  it  is  ascertained  whether  all  or 
any  part  of  the  funds  in  the  trustees'  hands  may  properly  be  applied 
to  such  payment. 

To  that  end  the  order  under  consideration  should  be  revised  and 
amended  so  it  will  provide  that  such  payment  may  be  made  only  out 
of  funds  properly  applicable  thereto.  The  trustees  should  at  once 
and  before  making  payment  report  to  the  court  the  funds  of  said 
estate  in  their  hands,  and  the  source  from  which  the  same  were  de- 
rived, and  if  found  to  be  subject  to  petitioner's  prior  lien,  how  much, 
if  any,  of  respondents'  services  were  rendered  in  the  interest  of  such 
fund  or  mortgaged  property,  and,  upon  due  notice  to  all  parties  con- 
cerned, the  court  should  hear  and  determine  all  questions  as  to  how 
much,  if  any,  of  the  funds  in  the  trustees'  hands,  are  properly  ap- 
plicable to  the  payment  of  respcwidents'  said  claim.  Pending  the 
hearing  and  determination  of  these  matters,  the  funds  in  the  hands 
of  the  trustees  must  not  be  paid  out  for  any  purpose  so  as  to  reduce 
same  below  an  amount  sufficient  to  pay  in  full  respondents'  said  claim. 
The  matter  is  remanded  to  the  District  Court  for  further  proceed- 
ings consistent  with  the  views  here  expressed.  Neither  party  shall 
recover  costs  in  this  court. 


(235  Fed.  885) 

HOLT  et  al.  v.  SUPREME  LODGE  KNIGHTS  OF  PYTHIAS. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    July  18,  1916.) 

No.  2126. 

Insubance   ^=»719(3) — Fraternal  Insubance — Assessment — Right  to   In- 
crease. 

The  original  charter  of  the  Supreme  Lodge  of  the  Knights  of  Pythias 
authorized  it  to  amend  its  charter  and  by-laws  at  will,  while  its  present 
charter  (Act  June  29,  1894.  c.  119,  §  4.  28  Stat.  97)  also  authorizes  amend- 
ments at  wiU  provided  they  do  not  conflict  with  federal  or  state  laws. 
The  order,  which  was  engaged  In  the  business  of  fraternal  insurance^ 
several  times  in  the  past,  upon  discovery  that  the  assessments  charged 
were  insufficient  to  carry  the  insurance,  increased  the  insurance  assess- 
ments. Held  that,  notwithstanding  members  became  such  when  the  con- 
stitution provided  for  monthly  payments  by  each  member  to  be  com- 
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puted  according  to  an  appended  table,  the  order  had  power  to  Increase  tlie 
assessments  when  It  was  discovered  that  those  charged  were  Insufficient 
to  satisfy  the  death  claims. 

[Ed.  Note. — For  other  cases,  see  Xnsurance,  Cent  Dig.  1 1855;  Dec  Dig. 
<g=:>719(3).] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Indiana. 

Bill  by  Joseph  Holt  and  others  against  the  Supreme  Lodge  Knights 
of  Pythias.  From  decree  dismissing  the  bill,  complainants  appeal.  Af- 
firmed. 

The  suit  Is  an  omnibus  bill  In  equity  on  behalf  of  20  named  plaintiffs  on 
behalf  of  themselves  and  all  others  similarly  situated  (155  In  number),  for 
an  accounting  of  trust  funds  held  for  the  insurance  department  to  which 
plaintiffs  belong,  and  for  a  receiver,  on  the  ground  that  the  department  (laiown 
as  the  fourth  class)  is  Insolvent ;  also,  for  a  ratable  distribution  of  such  trust 
funds  among  the  fourth  class  members. 

The  question  is  whether  a  fraternal  beneficiary  society  has  power  to 
change  a  contract  with  an  Insured  member  that  the  rates  shall  not  be  chang- 
ed, by  doubling  his  monthly  payments,  and  on  his  refusal  to  pay  exclude  Mm 
from  aU  benefits. 

Plaintiffs  are  citizens  of  Louisiana,  and  defendant  was  first  organized  un- 
der a  general  law  of  Congress  entitled  "An  act  to  provide  for  the  creating  of 
corporations  in  the  District  of  Ck)lumbla  by  general  law."  Its  charter  ex- 
pired in  1890.  CJontlnulng  as  a  de  facto  corporation  or  voluntary  association 
for  a  time  it  was  reincorporated  by  the  act  of  Congress  of  June  29,  1894.  At 
that  time  it  had  organized  the  Insurance  department  here  In  question,  and 
had  done  business  all  over  the  country,  so  there  can  be  no  serious  question  of 
its  power  to  act  outside  the  District  of  Columbia,  and  where  it  was  author- 
ized to  act  by  its  charter  of  1894.  A  later  act  of  June  7,  1900  (c  801,  31  Stat. 
708)  ratified  meetings  of  its  governing  body  held  outside  the  District. 

This  suit  was  begun  January  25,  1911,  the  Jurisdiction  depending  on  the 
fact  that  one  of  the  parties  is  a  federal  corporation.  In  its  facts  the  case  is 
substantially  the  same  as  Knights  of  Pythias  v.  Mlms,  241  U.  S.  574,  96  Sup. 
Ct  702,  60  L.  Ed.  1179,  decided  by  the  Supreme  Court  June  12,  1916;  the 
only  difference  being  In  the  form  of  the  suit 

Plaintiffs'  right  to  equitable  relief  depends  entirely  on  the  question  whether 
the  constitution  of  the  Supreme  Lodge,  and  its  by-laws,  in  force  when  they 
respectively  became  members,  constitute  a  contract  which  could  not  be  changed 
by  the  defendant  without  plaintiffs'  consent  It  seems  to  be  contended  by  the 
solicitors  for  plaintiffs  that  if  defendant's  constitution  gave  it  no  right  to 
change  the  contracts,  or  impair  the  vested  rights  under  them,  such  contracts 
may  be  regarded  as  still  in  force,  and  defendant  compelled  to  perform  them. 
But  the  bill  itself  goes  only  upon  the  theory  that  defendant  has  diverted  trust 
funds  in  wlilch  plaintiffs  are  interested,  and  the  only  relief  prayed  for  Is 
the  appointment  of  a  receiver  of  such  trust  funds,  with  power  to  have  an 
accounting  thereof  from  defendant,  in  order  that  plaintiffs  may  receive  their 
ratable  shares.  There  is  nothing  in  the  bill  seeking  specific  performance  of 
the  insurance  certificates,  or  for  a  recovery  of  damages  for  the  breach  of 
plaintiffs*  contracts ;  simply  the  enforcement  of  a  trust  relating  to  the  funds 
on  hand  when  the  breach  occurred,  through  payment  to  plaintiffs  of  their 
ratable  shares  in  such  trust  funds.  The  case  therefore  turns  on  the  question 
whether  such  a  society  has  power,  either  under  its  constitution  or  otherwise,  to 
change  an  impracticable  or  illusory  Insurance  plan  without  accounting  to 
dissenting  members  for  trust  funds  belonging  to  them  as  such;  even  thou^ 
such  change  may  be  necessary  to  the  very  life  and  preservation  of  the  so<dety. 

The  insurance  afforded  by  the  order  Is  extended  only  to  those  who  are 
members,  the  far  greater  proportion  of  the  members  not  being  Insured  therein. 
The  order  generally,  however,  has  charge  and  Jurisdiction  over  the  Insurance 
department  The  Insurance  at  first  was  divided  into  three  classes,  the  different 
classes  having  different  privileges  and  rates.    As  time  passed  it  was  found 
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that  the  rates  were  insufficient,  and  that  with  such  classifications  the  plan 
could  not  be  successfully  carried  out;  thereupon,  a  fourth  class  was  created, 
Id  which,  unlike  the  others,  provision  was  made  for  the  accumulation  of  an 
expense  fund  and  a  mortuary  fund  calculated  to  supplement  the  monthly  assess- 
ments and  obviate  the  difficulties  arising  from  a  constantly  increasing  death 
rate  through  the  advancing  age  of  members.  To  accumulate  such  funds  and 
meet  the  increasing  cost  of  insurance,  the  rates  in  this  class  were  materially 
advanced  over  the  other  classes.  Business  in  the  other  classes  ceased,  in  that 
no  attempt  was  made  to  bring  new  members  into  them.  In  course  of  time 
tbe  first  three  classes  became  practically  extinct,  there  being  now  only  a  few 
members,  less  than  ten  in  all.  Many,  if  not  most  of  them,  having  gone  into 
the  fourth  class,  it  was  provided  that  the  latter  class  should  have  no  relation 
to  the  other  classes,  but  should  be  practically  independent  of  them,  and  that 
the  fund  accumulated  therein  should  be  for  the  benefit  only  of  that  class. 
Complainants  are  all  persons  advanced  in  years,  now  past  the  insurable  age, 
who  have  for  many  years  past  been  members  of  the  order,  most  of  them 
holding  original  certificates  in  the  first  three  classes,  which  were  then  trans- 
ferred to  the  fourth,  and  all  of  them  were  members  of  that  class  at  and  for 
many  years  previous  to  the  beginning  of  this  suit 

In  1906,  long  after  all  the  plaintiffs  had  become  insured  members  of  the 
fourth  class,  the  society  discovered  that  the  rates  in  force,  including  those 
under  the  constitutions  of  1884  and  1886,  were  entirely  inadequate  to  main- 
tain a  sufficient  mortuary  fund. 

About  one-half  of  the  plaintiffs  became  insured  while  the  constitution  of 
the  lodge  which  was  adopted  in  1884  was  in  force,  among  other  things  pro- 
viding for  monthly  payments  by  each  member  according  to  his  age,  and  ap- 
pending a  table  of  monthly  rates.  The  following  clause  of  the  instrument 
is  relied  on  by  plaintiffs:  "Said  monthly  payments  shall  be  based  upon  the 
average  exi)ectancy  of  life  of  the  applicant  and  shall  continue  the  same  as 
long  as  his  membership  continues.''  The  rest  of  the  plaintiffs  Joined  the 
lodge  after  the  constitution  of  1886  had  been  adopted,  which  provided  for 
monthly  assessments  according  to  a  specified  table  of  rates,  and  also  con- 
tained the  same  provision  as  to  permanent  rates  as  the  former  one.  Later 
constitutions  changed  this  clause  by  providing  that  the  rates  should  remain 
the  same  unless  changed  by  the  lodge  or  its  board  of  control. 

In  reipEurd  to  the  express  resierved  power  to  change  the  rules  governing  in- 
surance contracts,  some  of  the  plaintiffs  signed  applications  agreeing  to  abide 
by  the  rules  and  regulations  of  the  lodge  then  in  force  or  thereafter  enacted, 
and  in  the  applications  of  the  others  the  language  was  that  their  contracts 
should  be  controlled  by  the  laws,  rules,  and  regulations  then  in  force  or 
thereafter  enacted.  Plaintiffs'  certificates  or  policies  contained  similar  provi- 
sions. TOie  orirfnal  charter  of  the  corporation  provided  that  the  Supreme 
Lodge  might  amend  its  constitution  and  by-laws  at  will,  and  section  4  of  its 
present  congressional  charter  provides  that  the  society  may  amend  its  con- 
stitution at  pleasure,  provided  the  amendments  do  not  conflict  with  the  laws 
of  the  United  States  or  any  state.  This  power,  as  we  have  seen,  was  exer- 
cised in  1888  and  later  years  by  providing  that  the  insured  members  should 
continue  their  original  payments  unless  otherwise  fixed  by  the  lodge.  In  1906 
a  more  positive  clause  was  adopted,  to  the  effect  that  the  laws  of  the  order, 
and  all  amendments  thereto,  should  be  part  of  the  insurance  contracts. 

It  further  appears  that  all  the  plaintiffs  submitted  to  certain  increases 
made  by  the  lodge  in  their  insurance  rates,  and  paid  the  additional  sums 
required  by  such  legislation  down  to  January  1,  1911,  when  the  new  rates  be- 
came effective,  which  they  refused  to  pay. 

Henry  L.  Lazarus,  of  New  Orleans,  La.,  for  appellants. 
Sol.  H.  Esarey,  of  Indianapolis,  Ind.,  for  appellee. 
Before    MACK  and  ALSCHULER,   Circtiit  Judges,  and   SAN- 
BORN, District  Judge. 

SANBORN,  District  Judge  (after  stating  the  facts  as  above).  In 
the  Mims  Case,  241  U.  S.  574,  36  Sup,  Ct.  702,  60  L.  Ed.  1179,  the 
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Supreme  Court  decided  that  the  benefit  certificate  of  the  member  "was 
not  a  contract,  but  was  a  regulation  subject  to  the  possibility  inherent 
in  the  case,"  and  that  "the  essence  of  the  arrangement  was  that  the 
members  took  the  risk  of  events,  and  if  the  assessments  levied  at  a 
certain  time  were  insufficient  to  pay  a  benefit  of  a  certain  amount, 
whether  from  diminution  of  the  members  or  any  other  cause,  either 
they  must  pay  more  or  the  beneficiary  take  less."  No  possible  distinc- 
tion can  be  made  between  this  litigation  and  the  Mims  Case  brought 
against  the  same  society. 

The  decree  dismissing  the  bill  is  affirmed. 


(235  Fed.  888) 

IRVINE  V.  McDOUGALI/  et  aL 

(Circuit  CJourt  of  Appeals,  Ninth  Circuit     September  5,  1916.) 

No.  2730. 

1.  Mechanics'  Liens  «=»202— Assignments— Effect  of. 

The  rule  that  the  right  to  acquire  a  mechanic's  lien  is  personal  and 
not  transferable  does  not  apply  to  an  assignment  made  to  enable  the  as- 
signee to  sue. 

[Ed.  Note.— For  other  cases,  see  Mechanics'  Liens,  Cent  Dig.  §  375; 
Dec.  Dig.  <g=»202.] 

2.  Mechanics'  Liens  «=»203(1) — Assignments — ^Effect. 

An  assignment  of  a  mechanic's  lien  is  not  complete  until  delivery 
Therefore,  though  the  lien  claimant  executed  an  assignment  at  the  same 
time  he  signed  the  lien  claim,  the  assignment  is  valid  and  effective,  where 
the  instrument  was  not  delivered  until  after  the  filing  of  the  lien  claim. 

[Ed.  Note. — For  other  cases,  see  Mechanics'  Liens,  Cent  Dig.  |§  376^ 
377;   Dec.  Dig.  <©=»203(1).] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Fourth 
Division  of  the  Territory  of  Alaska ;  Charles  E.  Bunnell,  Judge. 

Suit  by  Jack  Irvine  against  Angus  McDougall  and  others.  From  a 
judgment  in  part  for  defendants,  plaintiff  appeals.  Reversed  and  re- 
manded. 

The  appellant  brought  a  suit  in  his  own  behalf,  and  as  the  assignee  of  the 
claims  of  six  others,  to  foreclose  mechanics  liens  upon  certain  mining  prop- 
erty. The  answer  denied  the  assignment  to  the  appellant  of  the  liens  of  the 
other  lien  claimants.  The  court  below  sustained  the  Uen  of  the  appellant  in 
full,  but  found  for  the  appellees  as  to  the  other  lien  claimants,  Fox,  Hayes, 
Wenzel,  Sully,  Berks,  and  King.  The  evidence  was  that  Fox  and  Hayes  filed 
their  lien  claims  on  June  2,  1913,  that  Wenzel  and  Sully  filed  theirs  on  May 
27,  1913,  and  that  Berks  filed  his  on  June  7,  1913.  There  was  shown  in  evi- 
dence a  written  assignment  to  the  appellant,  signed  by  all  these  lien  claim- 
ants, bearing  no  date;  but  the  evidence  of  the  appellant  was  that  the 
instrument  was  delivered  to  him  shortly  after  the  liens  were  filed,  and  other 
evidence  may  be  taken  as  showing  that  the  lien  claims  were  all  made  out  and 
sworn  to  on  May  20,  1913,  and  on  the  same  date  the  lien  claimants,  excepting 
King,  signed  the  undated  assignment.  One  of  the  attorneys  for  the  plaintiffs  in 
the  court  below  testified  that  the  assignments  were  signed  on  the  day  that 
the  lien  claims  were  signed ;  that  the  assignment  was  delivered  to  him  with 
instructions  that  he  hold  the  same  and  deliver  It  to  the  appellant  after  the 
filing  of  the  liens;   that  he  did  as  directed,  and  told  the  appellant  that  he 
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turned  it  over  to  him  formally,  but  he  testified  that,  notwithstanding  the 
formal  delivery,  he  kept  the  Instrument  in  his  possession  until  the  bringing  of 
the  suit.  There  was  no  other  testimony  on  the  subject  of  the  time  when  the 
instrument  was  delivered,  but  it  was  shown  that  Klng*s  assignment  was 
not  delivered  until  after  the  suit  was  begun.  The  trial  court  ruled  that  King's 
assignment  was  too  late  to  be  included  in  the  suit,  and,  without  making  a 
specific  finding  on  the  question  of  deliv^y,  found  generally  that  the  other 
assignments  were  made  before  the  liens  were  filed,  and  therefrom  drew  the 
legal  conclusion  that  the  assignments  were  null  and  void.  Whether  that 
conclusion  of  law  was  error  is  the  question  which  the  case  presents  on  the 
appeal. 

Harry  E.  Pratt  and  Louis  K.  Pratt,  both  of  Fairbanks,  Alaska,  and 
Herman  Weinberger,  of  San  Francisco,  Cal.,  for  appellant. 

Cecil  H.  Clegg,  of  Fairbanks,  Alaska,  for  appellee  John  A.  Healey. 

McGowan  &  Clark,  Thomas  McGowan,  and  John  A.  Clark,  all  of 
Fairbanks,  Alaska,  for  appellees  Rutherford  and  Smith,  trustees. 

Before  GILBERT,  ROSS,  and  HUNT,  Circuit  Judges. 

GILBERT,  Circuit  Judge  (after  stating  the  facts  as  above).  [1,2] 
We  hold  tha^t  the  decree  of  the  court  below  is  erroneous  for  the  rea- 
sons: First,  the  rule  that  the  right  to  acquire  a  lien  is  personal  and 
not  transferable,  and  is  destroyed  by  assignment,  does  not  apply  to  an 
assignment  made,  as  in  the  present  case,  for  the  purpose  of  enabling 
the  assignee  to  maintain  a  suit.  Skyrme  v.  Occidental  Mill  Co.,  8  Nev, 
219;  House  v.  Schulze,  21  Tex.  Civ.  App.  243,  52  S.  W.  654.  Sec- 
ond, there  was  no  delivery  of  the  instrument  of  assignment  to  the  ap- 
pellant until  after  the  liens  had  been  filed,  and  delivery  is  essential  to 
the  completion  of  an  assignment.  5  Corpus  Juris,  907;  Ritter  v. 
Stevenson,  7  Cal.  388;  Leonard  v.  Adm'r.  of  Kebler,  50  Ohio  St.  444, 
34  N.  E.  659;  Covin  v.  De  Miranda,  76  Hun,  414,  27  N.  Y.  S.  1049; 
Buehler  v.  Gait,  35  111.  App.  225 ;  Tatum  v.  Ballard,  94  Va.  370,  26 
S.  E.  87L 

The  decree  is  reversed,  and  the  cause  is  remanded  for  further  pro- 
ceedings, and  with  instructions  to  permit  the  plaintiff  to  file  a  supple- 
mental complaint  alleging  the  transfer  to  him  of  the  lien  of  King. 
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<235  Fed.  800) 

WAGNER  et  aL  y.  MECCANO,  limited. 

(Circuit  Court  of  Appeals,  Sixth  Circuit     October  11,  1916.) 

No.  2977. 

1.  Appeal  and  Ebbob  ^=»43S — Effect  of  Appeal — Riqht  to  Reopen  Case. 

After  an  Interlocutory  decree  In  favor  of  complainant  in  a  patent  case, 
and  after  an  appeal  had  been  allowed  and  perfected,  but  before  the 
statement  of  the  evidence  had  been  settled  in  the  district  court  or  the 
transcript  had  been  filed  on  appeal,  the  defendant  discovered  a  new  antici- 
pation and  moved  for  an  order  directing  the  reopening  of  the  case  and 
receipt  of  further  evidence.  Held  that,  as  Jurisdiction  of  the  District 
Court  to  reopen  would  have  been  lost  by  perfection  of  appeal  from  a 
final  decree,  and  as  the  District  Court  in  any  event  would  hesitate  to 
entertain  any  such  proceedings,  the  appellate  court  will  authorize  the 
District  Court  to  receive  and  consider  the  application  as  if  it  had  been 
made  before  the  granting  of  the  appeal,  with  leave  to  request  a  dismissal 
of  the  appeal  and  remand  of  the  record  in  case  the  district  court  should 
deem  the  case  should  be  reopened. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  {  2196; 
Dea  Dig.  «=»43a] 

2.  Appeal  and  Ebbob  ^s»1197 — Remand— Powkb  of  Tbial  Coubt — ^Lapse  of 

Tbbm. 

In  such  case,  the  lapse  of  a  term  of  the  District  Court  while  the  cause 
was  in  the  appellate  court  will  not  deprive  the  District  Court  the  decree 
being  interlocutory,  of  the  ri|^t  after  dismissal  and  remand,  to  set  aside 
its  original  decree. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  if 
4666,  4667,  4669-1671;  Dec  Dig.  <9=s»1197.] 

On  motion  by  appellants  for  an  order  authorizing  and  directing  the 
District  Court  to  reopen  the  case  and  receive  further  evidence.  On 
motion  by  appellee  to  dismiss.  Matter  referred  to  District  Court, 
with  leave  to  reopen  case.     For  former  c^inion,  see  234  Fed.  912. 

Toulmin  &  Toulmin,  of  Da)rton,  Ohio,  for  appellants. 

Reeve  Lewis,  of  Washington,  D.  C,  and  Ralph  L.  Scott,  of  New 
York  Citv  (Healy,  Ferris  &  McAvoy,  of  Cincinnati,  Ohio,  on  the  brief), 
for  appellee. 

Before  WARRINGTON,  KNAPPEN,  and  DENISON,  Circuit 
Judge*. 

PER  CURIAM.  After  an  interlocutory  decree  in  favor  of  plaintiff 
in  a  patent  case,  and  after  an  appeal  to  this  court  has  been  allowed 
and  perfected,  but  before  the  statement  of  evidence  has  been  settled 
in  the  District  Court,  and  so  before  the  transcript  has  been  filed  in 
this  court,  the  defendant  discovers  a  new  anticipation,  and  moves  this 
court  for  an  order  authorizing  and  directing  the  district  court  to  re- 
open the  case  to  receive  further  evidence. 

[1  ]  If  the  decree  below  had  been  final,  the  jurisdiction  of  that  court 
to  reopen  would  have  been  lost  by  the  perfected  appeal ;  and,  whether 
or  not  with  this  decree  it  had  power,  that  court  would  hesitate  to  enter- 
tain any  kind  of  proceedings  looking  to  revision  unless  this  court  so 
ordered.    We  think  it  would  be  the  most  satisfactory  practice  in  the  sit- 
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nation  here  existing  that  this  court  should  authorize  the  District  Court 
to  receive  and  consider  the  application  from  the  same  point  of  view  as 
if  it  had  been  made  before  the  appeal  was  perfected ;  that,  if  the  District 
Court  should  think  reopening  proper,  it  should  certify  to  this  court  a 
request  for  dismissal  of  the  appeal  and  the  remanding  of  the  record 
for  that  purpose ;  and  this  court  could  then  dismiss  the  appeal  accord- 
ingly, and  without  prejudice.  Roemer  v.  Simon,  91  U.  S.  149,  23  L. 
Ed.  267;  Cimiotti  Co.  v.  American  Co.  (C.  C.  A.  2)  99  Fed.  1003,  39 
C.  C.  A.  677;  Nutter  v.  Mossberg  (D.  C.  Mass.)  118  Fed.  168;  Moss- 
berg  V.  Nutter  (C.  C.  A.  1)  124  Fed.  966,  60  C.  C.  A.  98;  Greene  v. 
United  Co.  (C.  C.  A.  1)  124  Fed.  961,  60  C.  C.  A.  93. 

[2]  The  lapse  of  a  term  while  the  cause  was  in  this  court  would 
not  deprive  the  District  Court  of  the  power,  after  such  dismissal  and 
remanding,  to  set  aside  the  decree  and  reopen  the  case ;  at  least  where 
the  decree  was,  as  here,  interlocutory.  Mossberg  v.  Nutter,  124  Fed. 
966,  967,  60  C.  C.  A.  98. 

In  the  meantime,  and  for  such  period  as  the  District  Court  approves, 
the  time  for  filin^j  the  record  on  the  appeal  now  pending  can  be  ex- 
tended. If  the  District  Court  should  not  think  proper  to  reopen,  then 
the  appeal  can  proceed,  and  the  party  desiring  reopening  can,  by  an- 
cillary appeal  or  otherwise,  invoke  any  power  of  review  this  court  may 
have. 


<235  Fed.  891) 

FIRESTONE  TIRE  &  RUBBER  CO.  v   SEBERLING. 

(Circuit  Court  of  Appeals,  Sixth  Circuit.    October  13, 1916.) 

No.  2954. 

Ck>UBT8  ^=»356 — ^Rkgobd  on  Appeal — ^Transcript — ^Rules. 

General  Equity  Rule  75,  d.  "b"  (198  Fed.  xl,  115  C.  C.  A.  xl),  provides 
that  the  testimony  of  witnesses  shall  be  stated  only  in  narrative  form, 
save  that  if  either  ])arty  desires  it,  and  the  court  or  Judge  so  directs,  any 
part  of  the  testimony  shall  be  reproduced  in  the  exact  words  of  the  wit- 
ness. After  a  patent  case  had  been  heard  in  open  court,  the  parties  and 
the  court,  the  Mai  having  occupied  several  days,  desired  that  the  record 
might  be  printed  for  use  by  the  trial  court  in  considering  and  deciding 
the  case  and  in  such  manner  that  a  reprinting  might  be  avoided  on  ap- 
peaL  Accordingly,  the  parties  stipulated  that  the  record  might  be  printed 
In  the  form  of  questions  and  answers,  and  in  the  form  given  in  open 
court  instead  of  narrative  form,  and  that  upon  any  appeal  the  record  so 
prepared  should  be  used,  while  the  trial  court  entered  an  order  in  the 
same  terms.  The  record  as  printed  contained  all  the  proceedings  on  the 
trial,  including  the  arguments  and  comments  of  counsel,  at  length,  and 
the  details  of  testimony  by  fact  witnesses.  Held  that,  as  the  purpose  of 
the  rule  is  not  only  to  lessen  the  cost  of  printing  but  to  lessen  the  labor 
of  the  appellate  court,  the  record  as  prepared,  though  authorized  by  the 
trial  court,  is  not  a  compliance  witii  the  rule,  for  immaterial  details 
might  well  have  been  omitted;  but  the  point  not  having  previously 
been  raised,  and  the  parties  having  acted  in  good  faith,  the  record  will  be 
accepted. 
[Ed.  Note. — For  other  cases,  see  Courts,  Cent.  Dig.  §  937;    Dec.  Dig. 

<»=s>d5a] 
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Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
em  Division  of  the  Northern  District  of  Ohio ;  John  M.  Killits,  Judge. 

Suit  between  the  Firestone  Tire  &  Rubber  Company  and  Frank  A. 
Seberling.  There  was  a  decree  for  the  latter,  and  the  former  appeals. 
The  attention  of  the  coiut  was  directed  to  the  record  by  the  clerk. 
Record  ordered  received. 

S.  H.  Tolles,  of  Cleveland,  Ohio,  and  C.  C.  Linthicum  and  Amos 
C.  Miller,  both  of  Chicago,  111.,  for  appellant. 

Wm.  L.  Day,  of  Cleveland,  Ohio,  and  Robert  F.  Rogers  and  Rogers, 
Kennedy  &  Campbell,  all  of  New  York  City,  for  appellee. 

Before  WARRINGTON,  KNAPPEN,  and  DENISON,  Circuit 
Judges. 

PER  CURIAM.  After  a  patent  case  had  been  heard  in  open  court, 
by  a  trial  occupying  several  days,  the  parties  and  the  court  desired 
that  the  record  might  be  printed  for  use  by  the  trial  court  in  con- 
sidering and  deciding  the  case,  and  in  such  manner  that  a  reprinting 
might  be  avoided  upon  appeal  to  this  court.  Accordingly,  the  parties 
stipulated  "that  the  record  herein  be  printed  in  the  form  of  question 
and  answer,  and  in  the  form  given  in  open  court,  instead  of  in  nar- 
rative form,  *  *  *  and  that  upon  any  appeal  taken  in  this  cause 
the  printed  record  so  prepared  shall  be  used" ;  and  the  court  entered 
an  order  in  the  same  terms.  The  printed  record,  so  prepared,  having 
been  tendered  for  filing  in  this  court,  the  clerk  has  brought  to  the 
attention  of  the  court,  pursuant  to  clause  1  of  rule  19,  the  question 
whether  such  record  complies  with  clause  "b"  of  Supreme  Court 
General  Equity  Rule  75  (198  Fed.  xl,  115  C.  C.  A.  xl). 

This  rule  provides  that  testimony  of  witnesses  shall  be  stated  only 
in  narrative  form,  "save  that  if  either  party  desires  it,  and  the  court 
or  judge  so  directs,  any  part  of  the  testimony  shall  be  reproduced 
in  the  exact  words  of  the  witness."  This  provision  was  in  aid  of 
at  least  two  purposes:  To  lessen  the  cost  of  printing,  and  to  save 
the  time  of  the  appellate  court.  It  does  not  undertake  to  fix  or  limit 
the  grounds  upon  which  the  trial  judge  may  direct  reproduction  in 
the  exact  words  of  the  witness;  nor  is  it  necessary  here  to  decide 
how  far,  if  at  all,  it  permits  the  judge  to  be  moved  by  the  advantage 
of  having  the  record  printed  for  his  use  and  saving  to  the  parties 
the  cost  of  double  printing;  but  an  inspection  of  the  record  here 
tendered  shows  that  the  parties  went  beyond  what  can  be  allowed, 
under  the  most  liberal  construction.  They  have  printed  all  the  pro- 
ceedings on  the  trial,  including  the  arguments  and  comments  of  coun- 
sel, at  length,  and  have  included  the  details  of  testimony  by  fact  wit- 
nesses to  an  extent  which  we  cannot  suppose  the  court  purposefully 
required.  We  think  the  rule  does  not  contemplate  such  a  blanket 
direction  as  is  found  here,  when  that  direction  comes  to  be  interpreted 
by  the  application  of  it  which  the  parties  have  made.  If  the  record 
is  to  be  printed  for  use  in  argument  before  the  trial  court,  there  seems 
to  be  no  reason  why  the  parties  cannot  very  considerably  condense 
the  t3rpewritten   transcript  and   eliminate  immaterial  matters,   even. 
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though  there  might  not  be  as  much  condensation  as  if  the  work  were 
done  after  the  decree.  Indeed,  immediately  after  the  taking  of  tes- 
timony, and  in  preparation  for  the  argument,  if  there  is  an  interval  for 
preparation,  counsel  are  likely  to  be  best  prepared  to  arrange  and 
condense  the  record,  and  with  the  least  burden  to  themselves.  Cases 
in  which  the  appeal  brings  up  less  than  the  whole  decree  and  elimi- 
nates matters  which  upon  the  argument  below  are  thought  material 
are  not  usual. 

It  results  that  we  cannot  sanction  the  preparation  of  transcripts  on 
appeal  or  records  like  the  present  one;  but  since  the  course  adopted 
in  this  case  was  no  doubt  taken  in  good  faith  and  had  the  approval 
of  the  court  below,  and  the  rule  has  not  before  been  interpreted  in 
this  respect,  we  will  accept  this  record. 


<235  Fed. 

ELITE  MFG.  CO.  v.  ASHLAND  MFG.  CO. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    October  3,  1916.) 

No.  2815. 

1^  Patents  ^=s>25 — ^Invention — What  Constitutes. 

There  is  no  invention  in  selecting  and  assembling:  the  most  desirable 
parts  of  different  mechanisms  in  the  same  art,  where  each  operates  in 
the  same  way  in  the  new  device  as  it  did  in  the  old  and  effects  the  same 
results. 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent.  Dig.  §§  27-29 ;  Dea  Dig. 
<e=>25.] 

2.  Patents  ^=»328 — ^Validify — Anticipation. 

The  Burkholder  patent,  No.  1,004,741,  for  a  lift  jack  for  automobiles, 
held  invalid  for  lack  of  invention  and  anticipation. 

3.  Patents  ^=»328 — Patentability — ^Lack  of  Invention. 

The  Burkholder  design  patent.  No.  44,837,  for  a  design  for  a  lifting- 
jack  standard,  held  invalid  for  want  of  invention,  showing  neither  beauty, 
originality,  nor  creative  design. 

Appeal  from  District  Court  of  the  United  States  for  the  Eastern 
Division  of  the  Northern  District  of  Ohio;   John  H.  Clarke,  Judge. 

Suit  by  the  Elite  Manufacturing  Company  against  the  Ashland 
Manufacturing  Company.  From  a  judgment  for  defendant,  plain- 
tiflF  appeals.    Affirmed. 

M.  G.  Norton,  of  Cleveland,  Ohio,  for  appellant. 
C.  L.  Parker,  of  Washington,  D.  C,  for  appellee. 

Before  KNAPPEN  and  DENISON,  Circuit  Judges,  and  SATER, 
District  Judge. 

SATER,  District  Judge.  The  plaintiff,  as  assignee  of  the  Burk- 
holder patents,  No.  1,004,741,  for  a  lift  jack  for  automobiles,  issued 
October  3,  1911,  and  No.  44,837,  for  a  design  for  a  lifting-jack  stand- 
ard, issued  November  4,  1913,  lost  its  infringement  suit  against  the 
defendant  in  the  lower  court  on  the  ground  that  neither  of  its  pat- 
ents disclosed  novelty  or  an  exercise  of  the  inventive  faculty.    Relief 
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is  sought  against  such  adverse  ruling.  The  claims  of  the  first-named 
patent  are  shown  in  the  mai^n.^ 

[1,  2]  The  lift  jack  is  not  exclusively  adapted  to  automobiles,  but 
may  be  used  for  the  same  general  purposes  as  other  lift  jacks.  The 
upright  standard  on  which  the  parts  of  the  jack  are  mounted  has  a 
wide  base,  its  greatest  extension  being  in  front  of  the  standard  and 
beneath  the  supporting  arm  of  the  head  or  rest  for  the  automobile 
hub.  The  upper  surface  of  the  rest  is  depressed  or  curved,  the  better 
to  engage  the  object  to  be  raised.  Lateral  flanges  project  from  the 
front  edges  of  the  standard.  A  lift  bar,  having  rachet  teeth  on  its 
outer  edges,  and  so  attached  to  the  front  of  the  standard  by  ears  or 
lugs  as  to  permit  its  sliding  on  the  standard,  projects  laterally  at  its 
top.  Through  this  projecting  portion  is  a  tapered  vertical  hole  in 
which  is  inserted  the  shank  of  the  revolvable  rest  for  the  automobile 
hub  or  other  object  to  be  supported.  To  an  extension  at  the  top  of 
the  rear  of  the  standard  is  affixed  by  an  outer  pivot  a  handle  or  lever 
used  in  operating  the  jack.  Its  inner  extension  is  bifurcated  at  an 
obtuse  angle  to  its  main  portion,  thus  forming  a  crank  handle  or 
lever.  To  the  end  of  the  bifurcated  portion  of  the  handle  is  a  yoke 
or  link  which  extends  downward  embracing  both  the  standard  and 
the  lift  bar,  its  lower  curved  part  engaging  the  underportion  of  the 
nearest  ratchet  tooth  and  thus  holding  the  lifted  object  in  an  elevated 
position  when  the  jacking-up  process  is  ended.  The  jack  is  operated 
by  placing  it  where  it  is  to  stand ;  the  lift  bar  is  then  raised  by  the 
handle  until  it  engages  the  object  to  be  lifted;  the  yoke  is  at  the 
same  time  made  to  engage  the  lower  surface  of  the  nearest  ratchet 
tooth  with  the  handle  in  a  raised  position.  The  handle  being  then 
depressed  to  its  lowest  position,  raises  such  object  so  as  to  be  sup- 
ported by  the  jack. 

The  lifting- jack  art  is  so  old  and  so  highly  developed  as  to  afford 
slight  opportunity  to  inventive  genius.  Claims  submitted  by  the  pat- 
entee were  repeatedly  rejected  by  the  patent  examiner.  The  defend- 
ant rightfully  contends  that  the  two  claims  finally  allowed  and  here 
involved  are  substantially  the  same  as  those  declared  invalid  for 
want  of  patentable  novelty  in  the  interference  proceeding  between  the 
patentee  and  Willour,  the  only  difference  aside  f rcmi  th^t  of  descrip- 
tive wording  being  the  inclusion  of  flanges  in  claim  1  and  a  pivot  and 
socket  in  claim  2.  The  decision  made  in  that  proceeding  was  not  as- 
sailed and  remains  undisturbed.  The  plaintiff  answers  that  such  in- 
clusions, in  view  of  the  state  of  the  art,  are  obviously  secondary  mat- 
ters and  that  the  primary  feature  of  its  device  is  the  lift  bar  with  an 

11.  In  a  deyice  of  the  character  described,  a  standard,  having  flanges  at  its 
front  edges,  a  Uft  bar  having  sHdable  engagement  on  said  flanges  and  provided 
with  an  outward  projection  integral  with  the  front  edge  thereof,  and  a  liead 
having  a  free  pivot  on  said  projection  to  rotate  horissontally,  and  means  to 
raise  said  lift  bar  in  respect  to  said  standard. 

2.  In  a  device  of  the  character  described,  a  standard,  a  lift  bar  mounted 
upon  the  edge  thereof  and  provided  with  an  integral  arm  at  its  top  and  a 
socket  in  its  extremity  and  a  head  having  a  transverse  depression  on  its  top 
adapted  to  engage  the  object  to  be  raised  and  a  spindle  on  its  bottom  rotatable 
in  said  socket 
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int^^l  ann  and  a  rotatable  head;  but  these  features  were  also  old 
in  the  art.  A  comparison  of  the  plaintiff's  jack  with  the  numerous 
prior  patented  devices  shown  in  the  record  would  be  tedious  and 
IS  not  deemed  necessary.  Reference  to  a  few  will  suffice.  In  con- 
struction and  principle  of  operation  the  Rikard  device,  patent  No. 
375,769  (1888),  excepting  as  to  flange  and  pivot  and  socket  features, 
bears  a  strong  family  resemblance  to  that  of  plaintiff.  But  the  flanges 
and  every  other  element,  excepting  the  rotatable  head,  called  for  by 
claim  1,  is  seen  in  earlier  patents — that  of  Huber,  for  instance.  No. 
362,085  (1887).  Excepting  the  spindle  rotatable  in  its  socket,  the 
Cox  patent.  No.  468,965  (1892),  embraces  all  the  elements  of  the  sec- 
ond claim.  Rotatable  heads  are  found  in  a  nimiber  of  earlier  patents 
—some  of  which  are  Parks,  No.  240,330  (1881),  Garcin,  No.  303,504 
(1884),  Aiken,  No.  480,685  (1892),  and  Wands,  No.  806,088  (1905).  A 
head  or  rest  with  a  transverse  depression  is  seen  in  several  of  the 
patents.  Heads  of  that  character  susceptible  of  being  turned,  like 
that  in  the  plaintiff's  device,  to  any  desired  position  for  placing  the 
jack  for  lifting  purposes,  appear  in  the  Welles  patent.  No.  750,740 
(1904),  and  in  that  of  Wands,  who  specifically  mentions  this  char- 
acteristic of  his  jack.  The  particular  means  specified  in  claim  2  for 
rotating  the  head  is  covered  by  the  patents  of  Aiken  and  of  Ammi- 
down.  No.  60,114  (1866).  The  various  elements  shown  in  plaintiff's 
patent  and  mentioned  in  its  respective  claims  are  all  found  in  the 
prior  art,  performing  respectively  the  same  function  in  the  same  way 
and  producing  the  same  result  as  in  plaintiff's  device.  We  are  not 
unmindful  that  to  combine  old  parts  in  such  manner  as  to  produce 
a  new  result  by  their  harmonious  co-operation  may  be  patentable; 
but  where  the  combination  is  not  only  of  old  parts,  but  obtains  old 
results,  without  the  addition  of  any  new  and  distinct  function,  it  is 
not  patentable.  There  is  no  invention  in  merely  selecting  and  as- 
sembling, as  Burkholder  did,  the  most  desirable  parts  of  different 
mechanisms  in  the  same  art,  where  each  operates  in  the  same  way  in 
the  new  device  as  it  did  in  the  old,  and  effects  the  same  results.  Good- 
year Tire  &  Rubber  Co.  v.  Rubber  Tire  Wheel  Co.,  116  Fed.  363, 
369,  53  C.  C.  A.  583 ;  Overweight  Counterbalance  Co.  v.  Henry  Vogt 
Machine  Co.,  102  Fed.  957,  961,  962,  43  C.  C.  A.  80;  Sheffield  Car 
Co.  v.  D'Arcy,  194  Fed.  686,  693,  116  C.  C.  A.  322.  AU  of  these 
cases  were  decided  by  this  court.  It  requires  only  the  commonest 
kind  of  skill,  such  as  any  mechanic  ordinarily  skilled  in  the  art  could 
and  would  have  exercised,  to  borrow,  as  the  patentee  did,  from  well- 
known  styles  of  jack  one  or  more  of  their  operative  parts  and  put 
the  same  into  another,  there  to  perform  the  same  function  as  such 
respective  parts  performed  in  the  first.  The  plaintiff's  lifting- jack 
patent,  for  want  of  novelty  and  patentable  invention,  cannot  be  sus- 
tained. 

[3]  The  plaintiff's  design  patent  shows  the  lifting- jack  standard 
with  its  base,  such  standard  having  projecting  strengthening  flanges 
and  elliptical  openings  placed  at  intervals  between  the  base  and  a 
poi&t  beneath  the  attachment  of  the  handle.  The  openings  are  such 
as  any  mechanic  would  make  to  economize  material  and  reduce  the 
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weight  of  the  jack  without  materially  reducing  its  strength.  The 
production  of  such  a  design  did  not  call  for  an  exercise  of  the  creative 
faculty.  Originality  is  wanting.  The  beauty  of  the  design  is  not 
impressive.  For  these  reasons,  the  patent  must  be  held  invalid.  Chas. 
Boldt  Co.  V.  Nivison-Weiskopf  Co.,  194  Fed.  871,  114  C.  C.  A.  617 
(C.  C.  A.  6). 
The  judgment  of  the  lower  court  is  affirmed. 


(235  Fed.  806) 

ELLIOTT  MACH.  CX>.  v.  ROTHSCHILD  ft  CO.  et  aL 

(Circuit  Ck)urt  of  Appeals,  Seventh  Circuit    August  29,  1916.) 

No.  2290. 

Patents  ^=»328— Invai^iditt — Shok  Button  Fastening  Machine. 

The  ElUott  patent,  No.  765,616,  for  Improvement  In  shoe  button  fasten- 
ing machines.  In  view  of  the  proceedings  in  the  Patent  Office,  must  be 
limited  to  the  maMng  of  the  button  feeding  tube  detachable  and  supplying 
the  machine  with  a  plurality  of  such  tubes  for  use  with  buttons  of  different 
sizes,  and,  as  so  construed,  is  void  for  want  of  invention. 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
em  Division  of  the  Northern  District  of  IlHnois. 

Suit  by  the  Elliott  Machine  Company  against  Rothschild  &  Com- 
pany and  others.  From  a  decree  of  the  District  Court  dismissing  bill 
for  injunction  charging  infringement  of  United  States  letters  patent 
No.  765,616,  to  Minnie  S.  Elliott,  for  "attachment  for  button  setting 
machines"  (224  Fed.  502),  plaintiff  appeals.    Affirmed. 

Edward  Rector,  of  Chicago,  111.,  for  appellant. 
William  O.  Belt,  of  Chicago,  111.,  for  appellees. 

Before  MACK,  ALSCHULER,  and  EVANS,  Circuit  Judges. 

ALSCHULER,  Circuit  Judge.  The  so-called  attachment  consists 
of  a  detachable  button  chute  or  tube  in  a  machine  for  attaching  buttons 
to  shoes,  through  which  chute  the  buttons  pass  from  the  hopper,  or 
source  of  the  button  supply,  to  the  place  of  attachment  to  the  fabric 
The  commercial  Elliott  machine,  on  the  market  for  years  prior  to  filing 
application  for  this  patent,  had  the  same  kind  of  chute,  save  only  that 
it  was  not  readily  detachable,  but  was  so  placed  that  to  remove  it  re- 
quired some  dismemberment  of  the  machine.  However,  the  patent  in 
question  does  not  purport  to  cover  the  Elliott  machine  in  its  recon- 
structed form  to  admit  of  ready  detachment  of  the  chute,  but,  as 
granted,  limits  the  award  to  this  inventor  to  the  elements  of  that  ma- 
chine as  combined  with  the  distinctive  feature  of  a  detachable  button 
chute. 

The  button  chute  of  the  patent,  as  well  as  of  the  machine  in  long 
prior  use,  has  a  retaining  spring  or  device  at  its  lower  end  to  prevent 
the  column  of  buttons,  which  descend  in  the  chute  by  gravity,  from 
running  out.    A  sort  of  feed  finger  in  the  machine  reaches  in  between 
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the  lowest  button  and  the  one  next  above,  and  forces  or  pushes  the 
lowest  button  down  through  the  chute,  past  this  retaining  spring,  to  the 
place  for  attaching  to  the  fabric,  and,  the  finger  being  withdrawn,  the 
button  next  above  falls  against  the  retaining  spring,  ready  to  be  next 
seized  and  pushed  down  by  the  feed  finger.  This  retaining  spring  must 
be  at  such  a  place  on  the  chute  that  the  feed  finger  will  reach  in  at 
the  point  between  the  two  buttons,  and  will  not  strike  upon  either. 
With  large  buttons  in  the  chute  the  point  between  the  two  lower  but- 
tons would  be  higher  in  the  chute,  and  with  small  buttons  it  would 
be  lower.  Thus  the  retaining  spring  must  be  fixed  correspondingly 
higher  or  lower  on  the  chute,  so  the  point  between  the  two  lower  but- 
tons will  always  be  at  the  same  place,  where  the  feed  finger  reaches 
in  to  grasp  the  lower  button. 

The  advantage  of  ready  detachability  is  stated  in  the  specification 
of  the  patent  to  be  that  a  chute  made  for  certain  sized  buttons  may 
be  readily  removed,  and  another  chute  attached,  constructed  and  ad- 
justed to  take  care  of  buttons  of  a  different  size,  thus  enabling  the  same 
machine  to  operate  with  different  sized  buttons  by  merely  changing 
its  button  chute.  There  is  no  difference  in  the  mechanism  or  opera- 
tion of  the  old  and  the  new  chutes ;  but  it  is  claimed  that  under  the 
old  method,  unless  the  machine  were  taken  apart  and  another  chute 
substituted  whenever  it  was  desired  to  use  buttons  of  different  size 
from  those  for  which  the  chute  was  then  adjusted,  it  was  necessary 
to  have  several  of  the  machines,  each  with  its  chute  having  the  retain- 
ing spring  or  device  at  a  point  where  it  will  accommodate  the  differ- 
ent size  of  buttons. 

But,  when  the  new  machine  was  equipped  with  a  chute  for  a  given 
size  of  button,  it  was,  in  all  essential  respects,  like  the  old  Elliott 
machine  equipped  for  the  like  size  button,  and  when  equipped  with  a 
chute  for  a  different  size  of  button  it  was,  in  function  and  operation, 
just  like  another  of  the  old  machines  arranged  for  such  size  of  button. 
For  the  seven  years  during  which  the  application  was  pending  in  the 
Patent  Office  the  applicant  sought  repeatedly,  but  vainly,  to  secure 
claims  upon  a  plurality  of  interchangeable  chutes,  severally  adjusted  for 
different  sized  buttons,  which  undertakings  were  as  persistently  op- 
posed by  the  Patent  Office,  and  all  such  claims  were  refused,  and  the 
claims  finally  allowed  contain  no  reference  whatever  to  a  plurality  or 
interchangeability  of  chutes,  or  to  chutes  of  varying  construction  or 
adjustment  to  admit  of  using  different  chutes  for  different  sized  but- 
tons with  same  machine.  In  rejecting  a  claim  which  described  a 
plurality  or  series  of  these  chutes,  the  Patent  Office  properly  said : 

''A  description  of  the  machine  is  complete  which  iDoludes  only  one  chute,  and 
a  description  Including  a  series  of  chutes  embraces  more  than  is  comprised  in 
the  machine.  Those  chutes  which  are  temporarily  disconnected  from  the 
machine  are  wholly  separate  from,  and  independent  of  it,  and  form  no  part 
thereof,  and  a  claim  which  attempts  to  cover  them  all  together  covers  an  ag- 
gregation." 

Rurality  or  interchangeability  of  chutes  not  having  been  patented 
to  appellee,  there  is  no  infringement  in  their  employment  by  another. 

The  action  seems*  to  be  based  on  the  function  or  the  advantageous 
possibilities  in  the  employment  of  a  plurality  of  chutes,  as  stated 
149  C.C^— 14 
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in  the  specifications  of  the  patent,  rather  than  upon  its  claims.  In 
detachability  alone  there  is  no  patentable  invention,  nor  in  the  employ- 
ment of  a  series  or  plurality  of  attachments,  with  none  of  which  is 
achieved  a  new  result,  or  an  old  result  in  a  diflFerent  way.  The  claims 
in  issue  of  this  patent,  predicated  as  they  are  on  the  detachability  of 
the  button  chute  as  an  essential  element,  cannot  be  upheld. 

The  opinion  of  the  District  Court,  reported  in  224  Fed.  502, 
discusses  more  fully  these  propositions,  and  with  its  reasoning  and  con- 
clusions we  are  in  accord. 

The  decree  of  the  District  G>urt  is  affirmed. 


Digitized  by  VjOOQIC 


CINCINNATI,  N.  O.  A  T.  P.  BY.  CO.  V.  THOMPSON  211 


(238  Fed.  1) 

CINCINNATI.  N.  O.  ft  T.  P.  RT.  CO.  v.  THOMPSON. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    October  12,  19ie.) 

No.  2697. 

1.  MA8TBB  AND  SeBVANT  <^288(1) — QUESTIONS  FOB  COXJBT — WEIGHT  OF  EVI- 

DENCE. 

The  court  cannot  as  a  matter  of  law  declare  that  a  servant  assumed  a 
risk,  where  there  is  any  substantial  evidence  that  he  did  not. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  §| 
1068,  1069,  1087,  1088;   Dec  Dig.  «=>288(1).] 

2.  Mastbb  and  Sebvant  ^=»217(1) — ^Injubies  to  Sebvant — ^Assumption  of 

Bisk. 

For  a  servant  to  assume  the  risk,  it  must  appear  that  he  had  knowledge 
of  the  defective  condition  out  of  which  the  risk  arose  and  appreciated 
the  danger  arising  therefrom. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  |  674 ; 
Dec.  Dig.  <&=>217(l).] 

3.  Mastbb  and  Sebvant  ^s»217(4)— Injubiss  to  Sebvant— Assumption  of 

Risk. 

Where  a  brakeman  alighting  from  a  moving  train  stepped  on  a  large 
piece  of  slag,  turned  his  foot,  and  fell  under  the  train,  he  assumed  the 
risk  of  injury,  though  he  did  not  know  of  the  presence  of  the  particular 
piece  of  slag,  if  he  knew  that  there  were  similar  pieces  of  slag  in  the 
yards. 

[Ed.  Note. — For  other  cases,  see  Blaster  and  Servant,  Cent.  Dig.  | 
577;   Dec.  Dig.  «=s>217(4).l 

4.  Mastee  and  Sebvant  <^217(5) — ^Injubies  to  Sebvant—Assumption  of 

Risk. 

An  employ^  assumes  risks  attributable  to  his  employer's  negligence, 
where  they  are  plainly  observable  though  he  did  not  know  of  them. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  |  678 ; 
Dec  Dig.  «=s>217(5).] 

5.  Masteb  and  Sebvant  <^217(5) — ^Injubies  to  Sebvant — ^Assxtmption  of 

Risk. 

Though  a  brakeman,  who  was  injured  when  he  stepped  on  a  large  piece 
of  slag  in  alighting  from  a  moving  train,  did  not  know  of  the  presence 
of  pieces  of  slag  of  that  size,  he  assumed  the  risk,  where  the  presence  of 
such  slag  was  plainly  observable,  for  in  sudi  case  knowledge  is  imputed  to 
him. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant  Cent  Dig.  {  578 ; 
Dec  Dig.  <g=s>217(5).] 
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6.  Master  ai?d  Sebvant  ^=»217(5) — Injubiss  to  Sebyanin— Assumption  of 

Risk. 

A  brakeman  alighting  from  a  moving  train  does  not  assume  the  risk  of 
injury  from  the  presence  of  pieces  of  slag  on  the  roadbed  because  ordi- 
narily prudent  persons  would  have  observed  the  presence  of  the  slag  be- 
fore alighting. 

[Ed.  Note.— For  other  ca^es,  see  Master  and  Servant,  Cent  Dig.  |  578 ; 
Dea  Dig.  «=s>217(5).] 

7.  Masteb  and  Sebvant  ^=»217(1),  234(1)— Injubies  to  Sbbvawt — Contbibu- 

TORT  NEOLIOENCE — ^ASSUMPTION  OF  RiSK. 

The  defenses  of  contributory  negligence  and  of  assumption  of  risk  are 
entirely  distinct,  and  one  may  exist  without  another;  knowledge  of  the 
risk  actual  or  Imputed  being  essential  to  the  existence  of  assumption  of 
risk,  while  not  to  contributory  negligence  which  merely  deals  with  the 
negligence  of  the  servant 

[EM.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  fS 
674,  706;  Dea  Dig.  «=>217a).  234(1).] 

8.  Masteb  and  Sebvant  <^217(4) — ^Injubies  to  Sebvant— Assumption  of 

Risk. 

That  a  brakeman,  injured  when  he  stepped  on  a  large  piece  of  slag  in 
alighting  from  a  moving  train,  knew  that  there  were  smaller  pieces  of  slag 
on  the  roadbed,  does  not  as  a  matter  of  law  establish  that  he  assumed 
the  risk  of  injury  from  the  presence  of  such  larger  pieces,  for  the  danger 
from  them  must  be  deemed  substantially  greater  than  the  danger  from 
the  smaller  ones. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  |  577 ; 
Dec  Dig.  «=»217(4).] 

9.  Masteb  and  Sebvant  ^=»217(4) — ^Injubies  to  Sebvant — ^Assumption   of 

Risk. 

As  the  doctrine  of  assumption  of  risk  necessitates  a  knowledge  of  the 
conditions  of  the  risk  which  can  be  gained  from  pure  observation,  the 
brakeman  cannot  be  held  to  have  assumed  the  risk  of  injury  from  the 
presence  of  large  pieces  of  slag,  on  the  theory  that  their  presence  might 
have  been  inferred  from  the  presence  of  smaller  ones,  particularly  where 
the  railroad  company  had  provided  for  the  removal  of  large  pieces  of 


[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  {  577; 
Dec.  Dig.  «g=>217(4).] 

10.  Masteb  and  Sebvant  ^=»288<8) — Injubies  to  Sebvant— Assumption  of 
Risk. 

Whether  a  brakeman,  injured  when  he  stepped  on  a  large  piece  of  slag 
in  alighting  from  a  moving  train,  assumed  the  risk  of  injury  therefrom, 
held  under  the  evidence  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  {  1074 ; 
Dec.  Dig.  «g=>288(8).] 

11.  Masteb  and  Sebvant  «=»217(5),  234(3)— Injubies  to  Sebvant— Assump- 

tion op  Risk. 

That  a  brakeman,  injured  in  stepping  on  a  piece  of  slag  as  he  alighted 
from  a  moving  train,  might  have  seen  the  slag  before  he  alighted,  does 
not  put  in  operation  the  doctrine  of  assumption  of  risk,  but  affects  the 
issue  of  contributory  negligence. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  §|  578, 
709;    Dec.  Dig.  <&=>217(5),  234(3).] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Tennessee;    Edward  T.  Sanford,  Judge. 
Action  by  S.  E.  Thompson  against  the  Cincinnati,  New  Orleans  & 
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Texas  Pacific  Railway  Company,  removed  from  the  state  court.    There 
was  a  judgment  for  plaintiff,  and  defendant  brings  error.    Affirmed. 

H.  M.  Carr,  of  Harriman,  Tenn.,  for  plaintiff  in  error. 

W.  T.  Kennedy,  of  Knoxville,  Tenn.,  for  defendant  in  error. 

Before  WARRINGTON  and  DENISON,  Circuit  Judges,  and 
COCHRAN,  District  Judge. 

COCHRAN,  District  Judge.  This  was  an  action  on  the  federal 
Employers'  Liability  Act  (Act  April  22,  1908,  c.  149,  35  Stat.  65 
[Comp,  St.  1913,  §§  8657-8665]),  removed  to  the  lower  court  from 
the  state  court  where  it  was  brought.  No  question  as  to  the  right 
of  removal  has  been  made  there  or  here.  It  resulted  in  a  judgment 
for  plaintiflF  for  $3,000. 

The  plaintiff  was  head  brakeman  on  a  freight  train  on  defendant's 
railroad  which,  on  August  24,  1911,  was  running  from  Oakdale, 
Tenn.,  to  Danville,  Ky.,  and  was  an  experienced  employe.  In  its 
course  the  train  stopped  at  Oneida,  Tenn.,  to  fill  out  with  other  cars. 
The  railroad,  at  that  point,  runs  north  and  south,  and  has  two  main 
tracks.  North-bound  trains  take  the  east,  and  south-bound  the  west, 
track.  The  freight  depot  is  north  of  the  passenger  depot,  and  a  pub- 
lic road  crosses  the  railroad  at  right  angles  between  them.  The  former 
is  on  the  east  side,  and  the  latter  on  the  west  The  train  was  north 
bound  and  on  the  east  track.  It  reached  Oneida  about  noon.  Plain- 
tiff was  riding  on  the  engine.  As  the  train  was  slowing  down,'  he 
alighted  on  the  left  or  west  side  between  the  two  tracks.  It  was  then 
running  about  6  or  8  miles  an  hour.  The  place  at  which  he  so  alighted 
was  20  or  30  yards  north  of  the  road  crossing  and  almost  opposite  or 
even  with  the  freight  depot.  The  caboose  was  about  this  place  when 
the  train  came  to  a  stop.  His  purpose  in  so  alighting,  according  to 
his  testimony,  was  to  inspect  the  under  parts  of  the  cars  as  Siey 
passed  him.  The  rules  of  the  company  made  it  a  part  of  his  duties 
to  make  such  an  inspection  whenever  he  had  a  chance.  There  was 
evidence  tending  to  show  that  he  could  do  this,  remount,  and  go  back 
to  the  head  of  the  train  to  handle  signals  whilst  the  conductor  left 
the  caboose  and  went  to  the  freight  depot  for  waybills  and  re- 
turned. In  alighting  he  jumped  or  stepped  on  a  loose  piece  of  fur- 
nace slag  the  size  of  a  man's  two  fists  or  a  cocoanut.  It  or  a  similar 
piece  was  introduced  in  evidence  as  Exhibit  No.  1.  It  "kinder  rolled*' 
under  him  and  pitched  him  head  foremost.  He  fell  on  all  fours,  and 
his  right  foot,  going  under  the  cars,  was  crushed  so  that  it  had  to  be 
amputated. 

The  negligence  complained  of  was  permitting  this  piece  of  slag  to  be 
there.  There  were  three  trials.  The  first  resulted  in  a  verdict  for  the 
plaintiff  for  $3,000.  This  was  set  aside  on  the  ground  that  it  was 
against  the  weight  of  the  evidence.  The  particular  in  which  it  was 
held  to  be  so  was  as  to  plaintiff's  purpose  in  alighting.  It  was  held 
that  the  weight  of  the  evidence  was  that  his  purpose  was  to  go  to  a 
refreshment  stand  west  of  the  passenger  depot  and  get  a  bottle  of 
beer,  and  hence  that,  when  injured,  he  was  not  in  the  line  of  his  duty. 
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The  second  was  a  mistrial.  The  jury  cotild  not  agree.  And  the  third 
resulted  in  a  verdict  for  $5,000.  The  plaintiff  remitted  $2,000  of  this 
to  keep  the  court  from  setting  it  aside.  This  it  would  otherwise  have 
done  on  the  ground  that  the  plaintiff  had  been  guilty,  as  a  matter  of 
law,  of  contributory  n^ligence,  and  the  jury  had  not  made  sufficient 
allowance  therefor. 

The  errors  assigned  and  argued  are  -the  refusal  of  the  court  to  give 
a  peremptory  instruction  to  find  for  the  defendant,  at  the  close  of  all 
the  evidence,  and  its  refusal  to  give  a  certain  other  instruction  asked 
for  by  it. 

The  ground  upon  which  it  is  claimed  that  defendant  was  entitled  to 
a  peremptory  instruction  is  that,  under  the  evidence,  plaintiff  had,  as 
a  matter  of  law,  assumed  the  risk  of  defendant's  negligence  in  relation 
to  the  piece  of  slag  which  was  the  cause  of  his  injury.  Judge  San- 
ford  in  stating,  in  his  charge  to  the  jury,  what  was  essential,  to  make 
out  the  defense  of  assumption  of  risk,  said : 

**It  Is  not  essential  •  •  •  that  the  plaintiff  knew  of  this  particular 
piece  of  slag;  it  is  sufficient  if  he  knew  that  there  was  loose  slag  there  on 
the  ground  in  sizes  and  in  such  condition  as  to  render  the  use  of  that  ground 
there  for  the  purpose  ol3  alighting  from  the  train  a  dangerous  use.  If  he 
knew  there  was  loose  slag  there,  and  If  he  knew  that  would  render  the  alight- 
ing from  a  train  by  a  brakeman  a  dangerous  thing  to  do,  and  if  slag  of  this 
kind,  dangerous  slag— if  it  was  dangerous— had  been  there  so  long,  and  he 
had  such  means  and  opportunity  of  seeing  it  that  a  reasonably  prudent  per- 
son would  have  understood  the  danger  and  appreciated  the  danger  resulting 
from  that  situation,  and  he  then  continued  to  work  for  the  railroad  as  a 
brakeman  and  used  this  yard  in  that  way,  then  it  has  made  out  its  defense, 
and  there  can  be  no  recovery  in  this  case." 

If  this  statement  was  correct,  it  would  seem,  as  a  matter  of  law, 
plaintiff  had  assumed  such  risk  and  defendant  was  entitled  to  the  per- 
emptory instruction;  for  plaintiff,  in  his  testimony,  admitted  that  he 
knew  that  there  were  loose  pieces  of  slag  where  he  alighted  of  suffi- 
cient size  for  it  to  be  dangerous  for  him  to  step  on  one  of  them.  He 
testified : 

'*In  my  service  there,  going  about  over  the  yards,  from  time  to  time,  prior 
to  the  accident,  I  saw  that  loose  slag  was  lying  there  between  the  tracks.  It 
was  perfectly  plain  for  me  or  anybody  else  to  see,  and,  in  getting  off  of  these 
trains  at  Oneida,  I,  as  a  rule  and  practice,  at  all  times,  avoided  stepping  on 
those  loose  pieces  of  slag  lying  there.  No  one  would  step  on  them  on  purpose. 
*  *  *  I  didn't  know  there  were  any  pieces  there  as  large  as  the  one  I 
stepped  on.  There  were  smaU  pieces  there.  I  knew  it  would  be  dangerous 
to  step  on  any  kind  of  a  piece  of  slag,  even  if  it  was  only  one-half  as  large  as 
Exhibit  No.  1.  I  knew  it  would  be  dangerous  and  liable  to  throw  me.  They 
would  not  be  as  liable  to  throw  me  as  this  piece,  but  it  would  be  dangerous 
Just  the  same.  *  *  *  It  would  be  dangerous  to  step  on  a  piece  of  sla^ 
of  any  size." 

As  to  the  size  of  the  pieces  of  slag  which  he  knew  were  there,  his 
testimony  was  that  they  were  a  "good  deal  smaller"  than  the  exhibit 
and  "anywheres  from  the  size  of  a  hen  egg,  some  smaller  and  some 
larger,"  and,  again,  that  they  were  of  the  "size  of  a  hen  egg,  or  some- 
thing like  that,  down  to  most  any  size,  something  like  a  grain  of  com 
or  a  bird  shot" 
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He  further  testified  that,  because  of  such  knowledge  on  his  part, 
he  did  not  alight  immediately  from  the  engine,  but  stood  on  the  step, 
within  a  foot  of  the  ground,  looking  at  the  space  between  the  tracks, 
and  that,  as  he  rode  along,  he  saw  loose  slag  and  picked  out  a  smooth 
place  to  step  on,  and  after  he  had  done  so,  he  "looked  up  at  the  fire- 
man for  some  purpose  and  passed  by  this  smooth  place  and  then 
stepped  off  of  the  engine  withput  again  looking  at  the  ground  to  see 
where"  he  "was  going  to  alight." 

His  conduct  in  alighting  without  looking  again  was  characterized 
by  Judge  Sanford  as  "great  contributory  negligence,"  and  because 
of  it  the  remission  of  the  $2,000  was  required;  and  he  testified  that 
the  piece  of  slag  on  which  he  stepped  was  plainly  observable  at  least 
20  feet  before  it  was  reached. 

Furthermore,  Judge  Sanford  in  his  charge  to  the  jury  expressed  the 
opinion  that  as  a  matter  of  fact  plaintiff  had  assumed  the  risk,  and 
this  seemingly  even  though  the  law  required  that,  in  order  to  this,  plain- 
tiff must  have  known  the  exact  condition  of  the  yard.    He  said: 

''Speaking  a  moment  about  the  facts  in  this  case,  it  is  very  hard  for  me 
to  see  that  this  man  was  not  getting  down  to  get  that  beer.  It  Is  hard  for  me 
to  understand  why  he  should  have  gotten  down  at  this  particular  place  unless 
he  was  getting  down  to  get  beer;  and  it  looks  to  me,  as  a  question  of  fact, 
as  though  the  condition  of  that  yard  was  known  to  him,  and  he  assumed  the 
risk  in  this  case,  under  the  weight  of  the  proof  in  this  case.  That  is  the 
way  it  looks  to  me,  but  that  is  not  a  matter  for  me  to  determine.*' 

And  in  overruling  the  motion  for  new  trial  he  thus  expressed  him- 
self: 

''In  my  opinion  the  weight  of  the  evidence  shows  such  a  state  of  facts 
as  makes  the  risk  of  injury  to  the  plaintiff  from  the  slag  between  the  tracks 
of  substantially  the  size  and  character  as  the  piece  on  which  he  struck,  one 
which  the  plaintiff  assumed.** 

When  he  acted  on  the  motion,  his  conception  of  the  law  had  changed 
from  that  expressed  in  his  charge  to  the  jury  as  above  quoted.  His 
then  conception  he  thus  expressed : 

"I  do  not  think  that  the  knowledge  of  danger  of  a  certain  kind  and  degree 
can  be  said,  as  matter  of  law,  to  involve  the  assumption  of  a  simUar  kind 
materiaUy  greater  in  degree." 

It  was  with  this  view  of  the  law  that  he  thus  held  that  the  weight 
of  the  evidence  favored  the  position  that  plaintiff  had  assumed  the 
risk. 

He  was  led  to  overrule  the  motion  so  far  as  the  question  as  to  plain- 
tiff's being  in  the  line  of  his  duty  when  he  was  injured  by  the  con- 
sideration that  this  was  the  second  time  a  jury  had  found  in  his  favor 
as  to  this ;  and,  so  far  as  the  question  of  assumption  of  risk,  largely 
by  the  consideration  that  the  last  was  the  first  of  the  three  trials  at 
which  defendant  had  urged  this  defense.  At  the  other  two  it  had  con- 
tested plaintiff's  claim  that  it  had  been  negligent  in  relation  to  the  slag. 
He  stated,  in  his  opinion  overruling  the  motion,  that  on  those  trials 
there  had  been  "great  conflict  in  the  evidence  on  the  question  as  to 
the  presence  of  loose  slag  in  between  the  railway  tracks  in  defendant's 
yard,"  and  that  "in  neither  of  these  trials  was  the  defense  of  assump- 
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tion  of  risk  relied  on.  In  the  present  trial,  however,  the  defendant, 
in  effect,  abandoned  its  effort  to  show  reasonable  diligence  in  furnish- 
ing a  reasonably  safe  place  and  rested  its  main  defense  upon  the  prop- 
osition that  the  condition  of  the  yard  in  regard  to  loose  slag  between 
the  two  tracks  was  so  well  known  to  plaintiff  and  so  apparent  that  the 
risk  thereof  was  assumed  by  him." 

The  defendant,  no  doubt,  was  led  to  pursue  this  course  by  the  con- 
sideration that,  though,  by  so  doing,  plaintiff  would  be  enabled  to 
shun  Scylla,  i.  e.,  a  failure  to  make  out  a  case  of  negligence  againist 
defendant,  he  would  fall  into  Charybdis,  i.  e.,  make  such  an  obvious 
case  thereof  that  it  would  be  entitled  to  a  peremptory  instruction  on 
the  ground  of  assumed  risk.  Thus  it  was  that  it  determined,  like 
B'rer  Rabbit,  to  "lay  low"  and  let  plaintiff  have  his  own  way  as  to 
the  material  conditions  of  the  portion  of  the  yard  at  Oneida  where 
he  alighted,  then  and  theretofore,  helping  out  by  cross-examination  of 
plaintiff's  witnesses  as  to  this  particular.  It,  perhaps,  was  in  pursu- 
ance of  this  poHcy  that  it  refrained  from  introducing  witnesses  whose 
depositions  it  had  taken,  possibly  introduced  on  the  former  trials,  one 
of  whom,  at  least,  was  familiar  with  those  conditions.  And  it  must 
be  said  that  apparently  plaintiff  did  not  come  far  3hort  of  thus  putting 
himself  out  of  court  and,  if  the  case  had  been  submitted  on  his  evi- 
dence, possibly  he  would  have  succeeded  in  so  doing. 

[1-5]  We  face  then  the  question  which  this  case  presents  for  our 
determination,  i.  e.,  whether,  as  a  matter  of  law,  plaintiff  had  assumed 
the  risk  of  the  defendant's  negligence,  of  which  he  complains.  The 
meaning  of  this  question  is,  not  whether  the  weight  of  the  evidence 
was  to  the  effect  tiiat  he  had  so  done,  but  whether  there  was  any  sub- 
stantial evidence  to  the  effect  that  he  had  not.  For,  only  in  case  there 
was  no  such  evidence  can  it  be  said  that  as  a  matter  of  law  he  had; 
and  in  disposing  of  it  we  are  conscious  that  we  have  to  be  on  our 
guard  in  a  certain  particular. 

In  the  case  of  Butler  v.  Frazee,  211  U.  S.  459,  29  Sup.  Ct.  136,  53 
L.  Ed.  281,  Mr.  Justice  Moody  noted  the  fact  that  modem  thought 
is  against  the  defense  of  assumption  of  risk,  and  stated  that  there  was 
"a  notorious  unwillingness"  on  the  part  of  juries  "to  apply  the  rule." 
The  particular  in  which  we  feel  that  we  should  be  on  our  guard  is  to 
see  to  it  that  there  is  no  unwillingness  on  our  part  to  enforce  this  rule, 
and  that  we  are  not  to  be  led  thereby  into  any  insincere  argumentation 
to  deny  defendant  the  benefit  of  it. 

There  are  several  propositions  in  this  connection  as  to  which  there 
ought  to  be  no  controversy.  Some  of  them  favor  plaintiff,  and  some 
defendant.  It  will  help  if  we  first  dispose  of  them  so  that  the  single 
question  on  which  the  case  hangs  may  be  seen  in  all  its  nakedness. 
Those  that  favor  defendant  are  these :  It  is  trite  that  two  things  are 
essential  to  make  out  the  defense,  to  wit,  knowledge  of  the  defective 
condition  out  of  which  the  risk  arose,  and  appreciation  of  the  risk 
arising  therefrom.  These  two,  indeed,  may  be  reduced  to  one,  i.  e., 
knowledge  of  such  condition  and  of  such  risk.  In  the  case  of  Chicago 
&  E.  R.  Co.  V.  Ponn,  191  Fed.  682,  112  C.  C.  A.  228,  Judge  Hollister 
said  that  the  word  appreciated  "does  not  mean  more  than  actual  know!- 
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edge.  It  does  not  mean  less."  Here,  there  can  be  no  question  that 
plaintiff  appreciated,  i.  e.,  knew,  the  risk.  The  quotation  heretofore 
made  from  his  testimony  contains  an  express  admission  tiiat  he  did. 
The  only  possible  question  is  whether  he  knew  the  conditions  out  of 
which  the  risk  arose. 

Again,  it  is  not  essential  that  plaintiff  knew  that  the  particular  piece 
of  slag,  stepping  on  which  caused  his  injury,  was  there.  It  is  suffi- 
cient if  he  knew  that  such  slag,  i.  e.,  slag  of  that  character  or  slag  sub- 
stantially as  large  and  as  dangerous  as  that  piece,  were  lying  loose 
in  and  about  the  place  where  he  alighted. 

And  again,  his  denial  of  such  knowledge  is  not  merely  not  conclusive 
of  the  question.  It  may  be  of  no  value  whatever  in  determining  it. 
Notwithstanding  such  denial,  it  may  be  that  it  should  be  taken  that 
he  did  in  fact  have  such  knowledge. 

In  the  case  of  Chesapeake  &  Ohio  Ry.  Co.  v.  Proffitt,  241  U.  S. 
462,  36  Sup.  Ct.  620,  60  L.  Ed.  1102,  Mr.  Justice  Pitney  said  that  the 
employe  was  "not  to  be  treated  as  assuming  a  risk  that  is  attributa- 
ble to  the  employer's  negligence  until  he  becomes  aware  of  it,  or  it 
is  so  plainly  observable  that  he  must  be  presumed  to  have  known  of 
it."  Language  to  the  same  effect  may  be  found  in  numerous  decisions 
of  the  Supreme  Court.  Washington  &  G.  R.  R.  Co.  v.  McDade,  135 
U.  S.  554,  573,  10  Sup.  Ct.  1044,  34  L.  Ed.  235;  Choctaw  O.  &  G. 
R.  R.  Co.  V.  McDade,  191  U.  S.  64,  68,  24  Sup.  Ct.  24,  48  L.  Ed. 
%;  Butler  v.  Frazee,  211  U.  S.  459,  467,  29  Sup.  Q.  136,  53  L.  Ed. 
281;  Schlemmer  v.  Buffalo  R.  &  P.  Co.,  220  U.  S.  590,  596,  31  Sup. 
Ct.  561,  55  L.  Ed.  596;  Texas  &  Pacific  R.  R.  Co.  v.  Harvey,  228 
U.  S.  319,  321,  322,  33  Sup.  Ct.  518,  57  L.  Ed.  852;  Gila  Valley, 
G.  &  N.  R.  Co.  V.  Hall,  232  U.  S.  94,  102,  34  Sup.  Ct.  229,  58  L.  Ed. 
521;  Seaboard  Air  Line  R.  R.  Co.  v.  Horton,  233  U.  S.  492,  504,  34 
Sup.  Ct.  635,  58  L.  Ed.  1062,  L.  R.  A.  1915C,  1,  Ann.  Cas.  1915B, 
475. 

The  presumption  here  referred  to,  I  take  it,  is  conclusive.  It  can- 
not be  overthrown  or  affected  to  any  extent  by  a  mere  denial  on  the 
part  of  the  employe.  In  Butler  v.  Frazee,  supra,  a  peremptory  in- 
struction was  upheld  in  face  of  a  denial  by  the  plaintiff,  whose  hand 
had  been  injured,  whilst  feeding  a  mangle  in  a  steam  laundry.  The 
denial  there,  however,  was  of  appreciation  and  not  of  knowledge  of  the 
condition  out  of  which  the  risk  arose ;  but,  if  such  a  denial  was  of 
no  avail,  a  denial  of  such  knowledge  could  not  have  been  of  any  more 
value.    Mr.  Justice  Moody  said: 

"The  contention,  however,  Is  that,  as  the  plaintiff  testified  in  substance  that 
she  did  not  know  and  appreciate  the  danger  which  she  was  encountering, 
that  testimony,  with  the  other  £acts  in  the  case,  raised  an  Issue  for  the  jury, 
and  that  It  could  not  be  said,  as  a  matter  of  law,  that  the  risk  had  been  as- 
sumed. This  contention  is  sustained  by  a  well-considered  case.  Stager  v. 
Troy  Laundry  Co.,  38  Or.  480  [63  Pac.  645,  53  L.  B.  A.  459]." 

To  this  contention  he  responded : 

"But  where  the  conditions  are  constant  and  of  long  standing,  and  the  dan- 
ger is  one  that  is  suggested  by  the  common  knowledge  which  all  possess,  and 
both  the  conditions  and  the  dangers  are  obvious  to  the  common  understanding, 
aj^  the  employe  is  of  fuU  age.  Intelligence,  and  adequate  experience,  and  all 
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these  elonents  of  the  problem  appear  without  contradiction  fom  the  plaintiff's 
own  evidence,  the  question  becomes  one  of  law  for  the  decision  of  the  court" 

The  recent  case  of  Jacobs  v.  Southern  R.  Co.,  241  U.  S.  229,  36 
Sup.  Ct.  588,  60  L.  Ed.  970,  which  in  some  of  its  features  is  more 
like  the  one  in  hand  than  any  other  in  the  Supreme  Court,  also  in- 
volved a  denial  of  appreciation,  i.  e.,  knowledge  of  the  risk.  There 
the  question  of  the  assumption  of  risk  was  left  to  the  jury,  which 
found  in  defendant's  favor.  Seemingly,  it  was  urged  that  because  of 
this  denial  that  question  should  not  have  been  left  to  the  jury.  Scant 
consideration,  however,  was  given  to  the  denial.  Mr.  Justice  Mc- 
Kenna  said: 

"He  (i  e.,  the  fireman  who  was  injured  whilst  attempting  to  mount  his 
engine  when  in  motion  from  a  cinder  pile)  admitted  a  knowledge  of  the  'mate- 
rial conditions,'  and  it  would  be  going  very  far  to  say  that  a  fireman  of  an  en- 
gine who  knew  of  the  custom  of  depositing  cinders  between  the  tracks,  knew 
of  their  existence,  and  who  attempted  to  mount  an  en^e  with  a  vessel  of 
water  in  his  hands  holding  'not  over  a  gallon,'  could  be  considered  as  not 
having  appreciated  the  danger  and  assumed  the  risk  of  the  situation  because 
he  had  forgotten  their  existence  at  the  time  and  did  not  notice  them." 

That  this  presumption  is  so  strong  indicates  how  "rigorous  and  vig- 
orous" must  be  the  circumstances  which  give  rise  to  it  They  niay 
be  thus  put :  The  defective  condition  and  the  risk  must  have  been  so 
obvious  and  the  employe's  relation  thereto  must  have  been  so  close  and 
intimate  that  he  could  not  help  but  have  known  of  them.  This  makes 
a  denial  by  him  of  knowledge  thereof  in  effect  a  denial  of  a  physical 
fact.  The  case  of  Butler  v.  Frazee,  supra,  is  an  apt  illustration  of  the 
circumstances  under  which  the  presumption  arises.  The  defect  in  the 
mangle  complained  of  consisted  in  the  excessive  height  of  the  finger 
guard  rail  above  the  feed  board.  This  was  obvious  to  any  one  look- 
ing at  it  The  plaintiff's  relation  to  the  defective  condition  and  the 
risk  was  as  close  and  intimate  as  it  could  be.  As  she  fed  the  mangle, 
it  was  right  in  front  of  her,  and  she  had  worked  at  it  for  some  months 
before  she  was  injured.  This,  of  course,  was  a  strong  case  for  the 
presumption  to  arise.  It  was  so  strong  that  plaintiff  did  not  deny  that 
she  knew  of  the  defective  condition.  Conceivably  cases  may  exist 
not  so  strong  as  this  and  yet  strong  enough  to  give  rise  to  the  pre- 
sumption. But  in  one  and  all,  in  order  thereto,  the  defective  condition 
and  the  risk  must  have  been  so  obvious  and  the  employe's  relation 
thereto  must  have  been  so  close  and  intimate  that  he  could  not  help 
but  have  known  of  them. 

It  must  be  taken,  therefore,  that  plaintiff's  denial  of  knoXvledge  of 
the  presence  of  slag  such  as  that  upon  which  he  stepped  was  not  only 
not  conclusive  as  to  his  state  of  knowledge,  but  it  may  not  have  been 
suflFicient  to  make  the  question  in  regard  thereto  one  for  the  jury  to 
determine.  The  circumstances  may  be  so  coercive  that  it  must  be  con- 
clusively presumed  that  he  had  knowledge  thereof. 

[8,7]  The  propositions  referred  to  favoring  plaintiff  are  two. 
Knowledge  on  his  part  of  the  conditions  out  of  which  the  risk  which 
he  incurred  arose  cannot  be  presumed  from  the  fact  that  an  ordinarily 
prudent  person  in  like  business,  under  like  circumstances,  would  have 
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ascertained  that  condition  either  just  before  he  jumped  or  theretofore. 
This  fact  made  out  a  case  of  contributory  negligence,  not  one  of  as- 
sumption of  risk.  That  the  two  defenses  are  distinct  is  nowhere  bet- 
ter settled  than  by  the  decisions  of  the  Supreme  Court  of  the  United 
States.  The  matter  is  dealt  with  in  the  following  cases :  Choctaw,  O. 
&  G.  R.  Co.  V.  McDade,  supra,  191  U.  S.  68,  24  Sup.  Ct.  24,  48  L.  Ed. 
96;  Schlemmer  v.  Buffalo  R.  P.  Co.,  supra,  220  U.  S.  596,  31  Sup.  Ct. 
561,  55  L.  Ed.  596;  Seaboard  A.  L.  R.  R.  Co.  v.  Horton,  supra,  223 
U.  S.  503,  5(M,  34  Sup.  Ct.  635,  58  L.  Ed.  1062,  h.  R.  A.  191SC,  1, 
Ann.  Cas.  1915B,  475;  Yazoo  &  M.  V.  R.  R.  Co.  v.  Wright,  235  U. 
S.  379,  35  Sup.  Ct.  130,  59  L.  Ed.  277. 

In  the  Schlemmer  Case,  Mr.  Justice  Day  said  that  the  distinction 
between  the  two  defenses  was  "practical  and  clear,"  and,  in  the  Horton 
Case,  Mr.  Justice  Pitney  said  that  it  was  "simple."  This  court,  speak- 
ing through  Judge  Hollister,  in  the  Ponn  Case,  191  Fed.  687,  112  C. 
C.  A.  228,  said  that  they  were  "entirely  distinct."  The  distinction  was 
again  noted  by  it  in  Sterling  Paper  Co.  v.  Hamel,  207  Fed.  300,  304, 
125  C.  C.  A.  44,  and  Yazoo  R.  Co.  v.  Wright,  207  Fed.  281,  285,  125 
C.  C.  A.  25.  In  the  case  of  McMyler  Mfg.  Co.  v.  Mehnke,  209  Fed. 
5,  126  C.  C.  A.  147,  through  Judge  Denison,  it  said : 

''Wben  each,  alike,  constituted  a  complete  defense,  the  distinction  was 
largely  academic,  and  it  was  natural  that  the  terms  should  be  used  with  some 
confusion;  but,  now  that  statutes  have  made  differences  in  the  defensive  val- 
ue of  the  two  things,  the  distinction  has  become  vital  and  has  been  the  sub- 
ject of  much  Judicial  inquiry.*' 

He  dealt  therein  with  what  he  termed  the  "seeming  conflict"  be- 
tween the  statement  of  Mr.  Justice  Holmes  in  the  first  Schlemmer 
Case,  205  U.  S.  1,  27  Sup.  Ct.  407,  51  L.  Ed.  681,  that  assumption  of 
ride  "obviously  shades  into  negligence  as  commonly  understood,"  and 
that  "the  difference  between  the  two  is  one  of  degree  rather  than  of 
kind,"  and  that  of  Mr.  Justice  Day  in  the  second  one  that  "there  is, 
nevertheless,  a  practical  and  clear  distinction  between  the  two." 

Knowledge  of  the  risk  is  the  watchword  of  the  defense  of  assump- 
tion of  risk ;  want  of  due  care  in  view  thereof  is  that  of  contributory 
negligence;  and  these  are  distinct  conceptions.  Conceivably,  at  least, 
it  is  possible  for  an  employe  to  have  knowledge  of  a  certain  risk,  when 
he  enters  the  employment,  and  at  the  same  time  to  exhibit  a  want  of 
due  care  in  entering  it  in  view  thereof.  But  it  would  seem  that  the 
decisions  in  the  Schlemmer  and  Mehnke  Cases  are  against  treating 
such  conduct  as  making  out  the  defense  of  contributing  negligence 
under  a  statute  abolishing  the  defense  of  assumption  of  risk  and  not 
that  of  contributory  negligence.  It  is  only  in  case  the  employe,  there- 
after, in  view  of  his  loiowledge  of  the  risk,  exhibits  a  want  of  due 
care  in  his  behavior  in  relation  thereto,  that  he  has  been  guilty  of  such 
contributory  negligence  as  to  defeat  the  right  of  action.  In  such  a 
case,  assumption  of  risk  and  contributory  negligence,  but  for  a  statute 
abolishing  the  one  or  limiting  the  effect  of  the  other,  coexist,  each  as 
a  complete  defense  to  the  action.  They  need  not,  however,  coexist. 
In  the  absence  of  statute,  conceivably  at  least,  there  may  be  assump- 
tion of  risk  without  contributory  negligence.    This  is  so,  in  case,  at 
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the  time  the  employ^  enters  the  employment,  he  knows  of  the  risk^ 
and  with  such  knowledge  a  prudent  person  would  encounter  the  risk 
of  entering  the  employment.  So  there  may  be  contributory  negli- 
gence without  assumption  of  risk.  This  is  the  case  where  the  employe 
in  the  course  of  his  employment,  with  no  previous  knowledge  of  the 
risk,  is  suddenly  confronted  therewith  and  has  no  freedom  of  choice 
between  quitting  and  continuing  in  the  service,  but  fails  to  exercise 
due  care  in  view  of  the  risk  with  which  he  is  thus  confronted.  So  if 
a  prudent  person,  under  the  circumstances  of  the  particular  case,  would 
have  discovered  the  existence  of  the  risk  and  acted  accordingly,  a  case 
of  contributory  negligence  would  be  made  out,  but  not  assumption  of 
risk.  This  is  so  because  knowledge  of  the  risk  is  essential  to  the  de- 
fense and  this  does  not  exist.  All  that  exists  is  that  the  employe  ought 
to  have  known. 

In  the  case  of  Texas  &  Pacific  R.  R.  Co.  v.  Archibald,  170  U.  S. 
665,  18  Sup.  Ct.  777,  42  L.  Ed.  1188,  a  switchman  was  injured  whilst 
attempting  to  uncouple  two  cars  delivered  to  defendant  "by  another  rail- 
road company  to  be  locally  handjed  and  then  returned,  by  reason  of 
the  coupling  apparatus  being  defective.  The  court  held  that  defend- 
ant owed  plaintiff  the  duty  of  exercising  due  care  to  furnish  him  rea- 
sonably safe  appliances  in  the  way  of  coupling  apparatus  as  to  for- 
eign cars  delivered  to  it  to  be  locally  handled  the  same  as  in  case  they 
were  delivered  to  be  handled  over  its  road.  The  defendant  requested 
an  instruction  to  the  effect  that,  if  plaintiff  knew  or  by  the  exercise 
of  ordinary  care  could  have  known  that  it  was  the  custom  of  the  de- 
fendant company  not  to  inspect  such  cars,  he  assumed  the  risk  of 
being  injured  by  reason  of  the  defects  in  such  cars.  The  court  struck 
out  3ie  words  "or  by  the  exercise  of  ordinary  care  could  have  known" 
and  gave  the  instruction  thus  altered.  The  action  in  so  striking  was 
approved.  In  the  case  of  Choctaw,  O.  &  G.  R.  Co.  v.  McDade,  supra, 
the  jury  were  instructed  that  if  the  deceased  'employe  either  laiew  of 
the  danger  of  collision  with  the  water  spout,  or,  by  the  observance  of 
ordinary  care  upon  his  part,  ought  to  have  known  of  it,  no  recovery 
could  be  had.    Mr.  Justice  Day,  as  to  this  portion  of  the  charge,  said : 

'The  charge  of  the  court  upon  the  assumption  of  risk  was  more  favorable 
to  the  plaintiff  In  error  than  the  law  required,  as  it  exonerated  the  railroad 
company  from  fault  If,  in  the  exercise  of  ordinary  care,  McDade  might  have 
discovered  the  danger.  Upon  this  question  the  true  test  is  not  in  the  exercise 
of  care  to  discover  dangers,  but  whether  the  defect  is  known  or  plainly  ob- 
servable by  the  employ^." 

[8,  9]  The  other  proposition  favoring  plaintiff  is  that  it  does  not 
follow  from  the  fact  that  the  plaintiff  knew  that  pieces  of  slag  of  the 
size  of  a  hen's  t%g  and  smaller  were  between  the  tracks  in  the  yard 
at  Oneida  north  of  the  road  crossing  and  that  it  was  dangerous  for  him 
to  step  on  one  of  them  in  alighting  from  the  train  as  he  did,  so  that 
if  he  had  been  injured  by  stepping  on  such  a  piece  he  could  not  have 
recovered  because  he  had  assumed  such  risk,  that  he  had  assumed  the 
risk  of  stepping  on  a  loose  piece  of  the  character  of  that  on  which  he 
did  step.  It  seems  to  have  been  the  thought  of  that  portion  of  the 
charge  to  the  jury  as  to  what  was  essentia  to  make  out  the  defense 
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of  assumption  of  risk  heretofore  quoted  that  it  did  so  follow.  Possi- 
bly there  is  no  room  to  claim  that  a  piece  the  size  of  a  man's  two  fists 
or  of  a  cocoanut  is  not  substantialy  larger  and  more  dangerous  to  step 
on  under  such  circumstances  than  one  only  as  large  as  a  hen's  egg. 
At  least,  it  cannot,  as  a  matter  of  law,  be  said  that  such  is  not  the 
case.  This  being  so,  we  must  take  it  that  it  is  substantially  larger 
and  more  dangerous.  And  such  being  the  case,  it  is  not  to  be  said 
that  an  employe  who  assumes  a  particular  risk  assumes  a  substantially 
greater  one  because  it  is  exactly  of  the  same  kind,  and  that,  even 
though  such  particular  risk  is  an  "extraordinary"  one,  in  that  it  arises 
from  the  employer's  negligence,  as  is  the  case  with  the  substantially 
greater  one.  Conceivably  he  might  be  willing  to  incur  the  one  and  not 
the  other.  Such  fact  cannot  be  made  the  basis  of  charging  plaintiff 
with  having  assumed  such  risk  on  the  ground  that  it  was  inferable 
from  the  presence  of  the  smaller  pieces  that  there  might  be  larger 
ones  or  even  that  it  was  probable  or  likely  there  would  be.  The  knowl- 
edge of  conditions  from  which  a  risk  arises  which  the  doctrine  calls 
for,  as  we  understand  it,  is  immediate  knowledge  obtained  from  pure 
observation.  It  does  not  cover  conclusions  or  inferences  from  such 
knowledge.  Probably  it  would  be  safer  to  say  that  it  does  not  cover 
inferences  or  conclusions  therefrom  as  to  possible,  or  probable  or 
likely  conditions.  In  the  Ponn  Case,  191  Fed.  688,  112  C.  C.  A.  228, 
Judge  Hollister  said: 

'The  only  kind  of  knowledge  which,  on  the  ground  of  assnmption  of  risk, 
will  bar  a  recovery  is  actual  knowledge." 

And  in  the  Wright  and  Hamel  Cases,  207  Fed.  285,  125  C.  C.  A. 
25,  and  207  Fed.  304,  125  C.  C.  A.  44,  Judge  Warrington  characterized 
the  assumption  called  for  by  the  defense  of  assumption  of  risk  as  a 
"conscious  assumption" ;  and  in  order  to  be  conscious  assumption  there 
must  be  actual  knowledge.  In  the  case  of  Chesapeake  &  Ohio  Ry. 
Co.  V.  Deatiey,  241  U.  S.  310,  36  Sup.  Ct.  564,  60  L.  Ed.  1016,  the 
plaintiff,  a  head  brakeman,  had  been  injured  whilst  attempting  to 
mount,  at  the  engine,  a  freight  train  in  motion.  By  direction  of  the 
engineer  he  had  dismounted  at  a  coal  dock,  at  which  the  train  had 
stopped,  and  gone  forward  to  a  signal  tower  a  short  distance  ahead, 
for  information.  The  attempt  to  mount  was  from  the  platform  of  the 
tower  as  the  engine  passed  him.  His  employment  required  him  to 
mount  a  moving  train  on  proper  occasions,  and  he  had  frequently 
mounted  his  train,  whilst  in  motion,  on  such  an  occasion  as  this  one. 
The  mounting  could  be  made  with  reasonable  safety  if  the'  train  was 
running  at  a  moderate  rate  of  speed.  There  was  some  risk  in  so 
mounting,  but  it  was  one  of  the  ordinary  risks  of  the  employment,  in 
that  it  did  not  arise  from  negligence  of  the  defendant  or  its  engineer. 
And  this  risk  the  plaintiff  had  assumed.  The  train  in  question  was 
running  at  the  rate  of  12  miles  an  hour,  and  the  claim  was  tliat  this 
was  an  unusually  dangerous  rate  of  speed  at  which  to  mount  the  train, 
and  that  therefore  the  engineer  was  negligent  in  running  it  at  that 
rate,  which  made  the  risk  of  moimting  the  train  whilst  it  was  so  run- 
ning an  extraordinary  risk.  The  principal  question  in  the  case  was, 
accepting  this  to  be  true:   Did  the  plaintiff  assume  the  risk  of  such 
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negligence  on  the  part  of  the  engineer?  Possibly  the  case  did  not  in- 
volve the  doctrine  of  assumption  of  risk  at  all,  in  that  plaintiff,  when 
suddenly  confronted  with  the  increased  risk,  had  no  such  freedom 
of  choice,  as  to  whether  he  would  continue  in  or  leave  defendant's 
service,  as  is  essentisJ  to  call  for  the  application  of  the  doctrine,  and 
therefore  involved  only  the  question  of  contributory  negligence.  But 
the  case  was  disposed  of  on  the  basis  that  it  did,  and  it  was  held  that 
plaintiff  did  not,  as  a  matter  of  law,  assume  such  risk.  It  was  so 
held  because,  the  plaintiff  not  having  admitted  that  he  knew  and  ap- 
preciated the  increased  risk,  it  could  not,  as  a  matter  of  law,  be  said 
that  he  did ;  and  this  though  there  was  no  denial  on  his  part  that  he 
did.  The  extraordinary  ri^  which  plaintiff  thus  encountered  was  ex- 
actly the  same  kind  as  the  ordinary  one  which  he  had  assumed.  It 
was  merely  greater  in  degree.  It  was  a  risk  which  the  engineer  might 
easily  create,  and  it  was  to  be  inferred  that  it  was  possible  or  even 
probable  or  likely  that  plaintiff  would  have  to  encounter  it.  This,  how- 
ever, was  without  effect  Mr.  Justice  Pitney  stated  defendant's  posi- 
tion thus: 

"It  is  insisted  that  the  trae  test  is,  not  whether  the  employ^  did,  in  fact, 
know  the  speed  of  the  train  and  appreciated  the  danger,  but  whether  he 
ought  to  have  known  and  comprehended ;  whether,  in  effect,  he  ought  to  have 
anticipated  and  taken  precautions  to  discover  the  danger.** 

To  this  he  responded: 

"This  is  inconsistent  with  the  rule  repeatedly  laid  down  and  uniformly 
adhered  to  by  this  court  According  to  our  decisions,  the  settled  rule  is,  not 
that  it  is  the  duty  of  an  employ^  to  exercise  care  to  discover  extraordinary 
dangers  that  may  arise  from  the  negligence  of  the  ^nployer  or  of  those  for 
whose  conduct  the  employer  is  responsible,  but  that  the  employ^  may  assume 
that  the  employer  or  his  agents  have  exercised  proper  care  with  respect  to 
his  safety  until  notified  to  the  contrary,  unless  the  want  of  care  and  the  dan- 
ger arising  from  it  are  so  obvious  that  an  ordinarUy  careful  person,  under  the 
circumstances,  would  observe  and  appreciate  them.** 

But  it  may  be  urged  that  the  smaller  risk,  to  wit,  that  of  nmning 
at  such  a  moderate  rate  of  speed  that  the  train  could  be  mounted  with 
reasonable  safety  and,  which  was  assumed,  was  an  ordinary  risk,  in 
that  it  involved  no  negligence  and  the  plaintiff  had  the  right  to  pre- 
sume that  he  would  be  subjected  to  no  greater  risk  by  running  the 
train  at  a  greater  rate,  whereas  here  the  smaller  risk,  to  wit,  the  pres- 
ence, at  the  alighting  place,  of  pieces  of  slag  the  size  of  a  hen's  egg 
and  smaller,  was  in  itself  an  extraordinary  risk,  in  that  it  involved 
negligence.  They  were  dangerous  to  step  on.  Brakemen  were  known 
to  alight  at  that  place  in  the  line  of  their  duties.  The  pieces  could 
have  been  removed  and  reasonably  should.  Thus  knowing  that  de- 
fendant was  negligent  to  this  extent,  plaintiff  not  only  had  no  right 
to  presume  that  it  had  not  been  also  negligent  in  permitting  larger 
and  more  dangerous  pieces  to  be  there,  but  reasonably  should  have  in- 
ferred that  it  might  have  or  probably  or  likely  had  been  and  if  he  was 
not  willing  to  incur  the  risk  should  have  quit  the  employment  In 
the  case  of  Texas  &  Pacific  R.  R.  Co.  v.  Archibald,  supra,  though  the 
only  question  directly  involved  was  whether  the  words  as  to  ordinary 
care  were  properly  stricken  out  of  the  instruction  requested  by  the 
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defendant,  it  was  held  that  the  jury  should  not  have  been  instructed 
that,  if  plaintiflp  knew  of  the  custom  not  to  inspect  and  repair  foreign 
cars  handled  locally,  he  had  assumed  the  risk  of  injury  by  the  defective 
coupling  apparatus  which  he  encountered,  as  it  was  in  the  instruction 
in  its  altered  form.  It  was  negligence  on  defendant's  part  not  so  to 
do,  and  it  was  inferable  therefrom  that  the  coupling  apparatus  of  cars 
so  received  by  it  possibly  might,  even  probably  or  likely  would  be,  de- 
fective, and  yet  plaintiff  was  not  held  to  have  assumed  the  risk  of  the 
presence  of  such  defective  apparatus  because  he  knew  of  such  negli- 
gence. 

A  conclusive  reason  why  the  employe  should  not  be  chargeable  with 
knowledge  of  defective  conditions  the  possibility,  probability,  or  like- 
lihood of  the  existence  of  which  is  inferable  from  known  conditions, 
is  that  the  only  basis  for  charging  him  with  such  knowledge  is  that  an 
ordinarily  prudent  employe  under  like  circumstances  would  draw  such 
inference  and  act  accordingly;  and,  as  we  have  seen,  the  question  of 
care  on  the  employe's  part  has  nothing  whatever  to  do  with  the  de- 
fense of  assumption  of  risk.  It  has  solely  to  do  with  that  of  contrib- 
utory negligence. 

[10]  We  come  then  to  the  narrow  question  on  which  the  right  of 
the  defendant  to  the  peremptory  instruction  hangs.  It  is  whether 
there  was  substantial  evidence  that  plaintiff  did  not  know  that  slag, 
of  the  same  character  as  that  on  which  he  stepped,  i.  e.,  substantially 
as  large  and  as  dangerous,  lay  between  the  two  tracks  in  the  yard  at 
Oneida  north  of  the  road  crossing.  Here  we  are  confronted  at  the 
outset  with  plaintiflE's  denial  of  such  knowledge.  This  of  itself  was 
substantial  evidence— evidence  sufficient  to  carry  the  question  to  the 
jury — in  the  absence  of  a  presumption  of  knowledge,  i.  e.,  of  the  ex- 
istence of  such  slag  at  that  place  having  been  so  obvious,  and  plain- 
tiflF's  relation  thereto  having  been  so  close  and  intimate  that  he  could 
not  help  but  know  thereof.  We  shift  then  from  this  denial  to  con- 
sider whether  the  facts  of  this  case  were  such  as  to  give  rise  to  such 
presumption. 

The  basis  of  the  presumption  contains  two  elements :  The  obvious- 
ness of  such  slag  of  that  character  as  was  there,  and  the  closeness  and 
intimacy  of  plaintiff's  relation  thereto.  It  is  clear  that  it  was  obvious 
that  such  slag  of  that  character  as  was  there  was  there.  It  lay  on 
the  ground  out  in  the  open.  There  was  no  obstruction  preventing  any 
one,  looking  at  it  and  close  enough,  from  seeing  it  To  such  a  one  it 
was  plainly  observable  in  the  daytime.  The  more  there  was  of  it  and 
the  longer  it  had  been  there,  the  less  close  and  intimate  need  plaintiff's 
relation  have  been  to  it  in  order  for  him  to  have  known  of  it.  Hence 
the  importance  of  tiie  question  as  to  the  quantity  thereof  and  its  dura- 
tion there.  Plaintiff  introduced  four  witnesses  besides  himself  whose 
testimony  had  bearing  on  these  two  matters;  the  defendant  two,  the 
testimony  of  one  of  whom  was  in  line  with  that  of  plaintiff's  four. 
The  testimony  of  each  of  these  five  witnesses  need  not  be  set  forth 
here.    The  enect  thereof  will  be  combined  into  a  single  statement. 

The   defendant   ballasted   its    railroad    from   Oakdale,   Tenn.,   to 
Somerset,  Ky.,  which  included  the  yard  at  Oneida  with  furnace  slag 


Digitized  by  VjOOQIC 


224  149  O.  C.  A.  REPORTS 

in  the  fall  of  1907 — four  years  before  the  accident — and  it  had  not 
placed  any  new  slag  thereon  since.  South  of  the  road  crossing  in 
front  of  the  passenger  depot  the  tracks  and  the  space  between  them 
had  been  covered  with  small  screenings.  In  the  yard  north  of  the 
road  crossing  betwteen  the  two  tracks  there  was  a  great  deal  of  loose 
slag.  In  the  distance  of  90  feet  from  the  road  crossing  it  would  take 
a  man  a  day  to  pick  up  and  remove  it.  The  pieces  in  size  ranged 
from  the  size  of  the  exhibit  down  to  that  of  a  man's  fist  or  a  hen's 
egg  and  smaller.  There  is  no  statement  ^s  to  the  number  of  pieces 
the  size  of  Exhibit  No.  1  that  were  there,  but  the  testimony  tended 
to  show  that  they  were  numerous,  were  everywhere,  and  had  been 
there  since  this  portion  of  the  road  was  so  ballasted. 

Then,  as  to  the  closeness  and  intimacy  of  plaintiflE's  relation  thereto, 
he  testified  that  he  passed  Oneida  several  times  a  week,  as  much  at 
nighttime  as  in  the  day,  or  practically  every  day  or  night  ever  since 
the  road  had  been  ballasted;  that  in  alighting  from  the  train  as  he 
did  at  the  time  of  the  accident  he  did  as  he  "usually"  did;  and  he 
had  inspected  trains  at  that  point  in  a  similar  way  "at  many  other 
times."  His  testimony  as  to  this  was  somewhat  corroborated  by  wit- 
nesses testifying  in  his  behalf.  Of  course,  the  closeness  and  intimacy 
of  his  relation  to  such  slag  was  affected  by  the  consideration  that  in 
so  alighting  it  was  in  the  performance  of  the  duty  of  inspecting  tho 
train  as  it  passed  him  and  absorption  in  that  duty  would  draw  his 
attention  more  or  less  from  the  slag ;  but  according  to  his  admission, 
it  had  not  done  so  sufficiently  to  prevent  his  taking  notice  that  there 
was  slag  there  as  large  as  a  hen's  egg  and  smaller. 

If  then,  this  had  been  all  the  evidence  bearing  on  these  two  ele- 
ments of  the  basis  of  the  presumption,  in  question,  it  would  be  hard 
to  resist  the  conclusion  that  the  presence  of  pieces  of  loose  slag  sub- 
stantially as  large  and  as  dangerous  as  Exhibit  No.  1  at  that  place  was 
so  obvious  and  his  relation  thereto  was  so  close  and  intimate  that 
he  could  not  have  helped  but  know  thereof,  and  that  therefore  he 
must  be  presumed  to  have  known  of  it,  against  which  presumption 
his  denial  was  of  no  avail.  Such,  however,  was  not  all  the  evidence 
bearing  on  these  matters.  In  upholding  its  meritorious  defense  that 
plaintiff  alighted  not  in  the  line  of  his  duty  but  to  get  a  bottle  of 
beer,  defendant  introduced  strong  testimony  to  the  effect  that  plain- 
tiff was  not  in  the  habit  of  alighting  there  for  the  purpose  of  inspec- 
tion. The  tendency  of  this  testimony  was,  not  merely  that  he  had  not 
alighted  for  such  purpose  on  the  occasion  in  question,  but  also  that 
his  testimony  as  to  the  extent  to  which  he  had  theretofore  alighted 
was  an  exaggeration.  In  view  thereof,  the  conclusion  could  have  been 
drawn  that  plaintiff,  theretofore,  had  alighted  only  occasionally,  and 
that  therefore  his  relation  to  such  pieces  of  slag  was  not  so  close  and 
intimate  as  appeared  from  his  own  testimony.  If,  then,  plaintiff 
had  only  so  alighted  occasionally,  and  when  he  did  alight  he  was  ab- 
sorbed in  the  performance  of  his  duties,  is  it  to  be  said,  even  though 
such  pieces  of  slag  were  as  numerous  and  had  been  there  as  long  as 
the  testimony  referred  to  tended  to  establish,  that  plaintiff  could  not 
help  but  have  detected  their  presence?    We  seriously  doubt  it.    But 
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this  still  IS  not  all  the  evidence  bearing  on  the  question  in  hand.  The 
defendant  did  not  adhere  to  its  tactics  of  "laying  low"  and  let  the 
plaintiff  have  his  way  as  to  the  condition  of  the  slag,  helping  out  by 
cross-examination  of  his  witnesses  to  magnify  such  condition.  The 
other  witness  introduced  by  it  on  that  subject,  referred  to  above,  gave 
testimony  tending  to  show  that  the  condition  was  not  as  bad  as  it 
would  otherwise  appear  to  have  been.  He  testified  that  he  passed 
through  the  yard  at  Oneida  every  day,  that  it  "seemed  to  be  in  good 
condition,"  that  it  was  "well  cared  for,  seemed  to  be  kept  up  and 
dean  all  the  time,"  that  he  did  not  "remember  seeing  prior  to  the  ac- 
cident a  piece  of  slag  as  big  as  your  two  hands  lying  between  the 
tracks  at  or  near  where  Thompson  was  injured,"  and  that  he  had 
observed  "George  McDaniels  (whose  deposition  had  been  taken  by 
defendant  and  was  not  read),  who  was  track  walker  at  that  time, 

*  *     *     frequently  with  a  wheelbarrow  clean  up  stuff  in  the  yard 

*  *  *  that  he  didn't  want  left  in  the  yard."  The  rules  of  the 
company  read  in  evidence  by  plaintiff  to  prove  negligence  required 
that  the  yard  should  be  kept  clean  of  such  slag.  In  addition,  plain- 
tiff's denial  that  he  had  theretofore  seen  such  slag  in  the  yard  was 
some  evidence  as  to  the  extent  of  such  slag  therein  and  how  long  it 
had  been  there. 

In  view  then  of  this  conflict  in  the  evidence  as  to  both  elements  of 
the  basis  of  the  presumption,  it  cannot  be  said  that  a  case  of  pre- 
stunptive  knowledge  was  made  out  against  which  plaintiff's  denial  of 
knowledge  was  of  no  avail.  The  fact  that  the  conflict  is  made  out  by 
defendant  availing  itself  of  plaintiff's  evidence  ^uid  plaintiff  of  de- 
fendant's makes  no  difference. 

We  conclude,  therefore,  that  the  court  did  not  err  in  overruling 
defendant's  motion  for  a  peremptory  instruction  at  the  close  of  all 
the  evidence. 

[11]  The  other  error  assigned  was  the  refusal  to  give  a  certain 
instruction  requested  by  defendant.     It  is  in  these  words: 

"If  the  Jury  should  find  that  plaintiff,  while  riding  along  there  preparing 
to  alight,  could  have  seen  the  piece  of  slag  complained  of  before  he  jumped 
off  the  engine,  then  they  should  find  that  it  was  of  such  nature  as  to  be  open 
and  obvious  and  that  he  assumed  the  risk." 

In  view  of  the  preceding  discussion,  it  is  hardly  necessary  to  say 
much  in  support  of  the  position  that  defendant  was  not  entitled  to 
this  instruction.  It  is  sufficient  to  say  that  it  places  the  defense  on  a 
wrong  basis.  The  sole  basis  thereof  is  knowledge  of  the  risk  at  the 
time  of  entering  into  the  emplo)mient  or  obtained  subsequently  under 
such  circumstances  that  there  is  freedom  of  choice  as  to  remaining 
in  the  employment  before  incurring  it.  What  the  employe  could 
have  known  does  not  enter  into  it.  That  has  to  do  with  the  defense 
of  contributory  negligence,  and  the  two  defenses  should  never  be 
confused. 

Wie  are  constrained,  therefore,  to  affirm  the  judgment  below. 

DENISON,  Circuit  Judge..    I  concur.     The  criteria  which  should 
govern  a  jury  in  determining  whether  there  has  been  assumption  of 
149  CO.  A.— 15 
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risk,  as  distinguished  from  contributory  negligence,  are  clearly  stated 
in  the  opinion;  but  what  we  said  in  McMyler  Mfg.  Co.  v.  Mehnke, 
209  Fed.  5,  126  C.  C.  A.  147,  seems  to  call  for  some  comment.  We 
there  assumed  that  there  were  cases  in  which  the  two  things  coexisted 
or  overlapped,  and  in  which  it  would  be  difficult  definitely  to  charac- 
terize the  plaintiffs  act.  This  difficulty  does  exist,  but  is — ^at  least 
usually — one  of  fact  and  not  of  law.  The  shading  of  one  into  the 
other,  and  the  difference  which  is  of  degree  rather  than  of  kind,  to 
which  Mr.  Justice  Holmes  refers  in  the  first  Schlemmer  Case,  205 
U.  S.,  at  page  12,  27  Sup.  Ct.  407,  51  L.  Ed.  681,  pertain  to  those 
varying  inferences  which  may  be  drawn  from  the  same  evidential 
facts.  It  may  well  be  said  that  the  notice  of  danger  which  a  prudent 
plaintiff  should  have  taken,  and  the  knowledge  of  that  danger  which 
the  actual  plaintiff  must  have  had,  are  things  which  shade  into  each 
other  and  are  different  in  degree,  but  not  in  kind.  Indeed,  the  jury 
will  have  practical  difficulty  in  distinguishing  between  that  danger 
which  was  merely  so  apparent  that  every  reasonably  prudent  man 
would  observe  it,  and  that  danger  which  was  so  obvious  that  the  plain- 
tiff could  not  help  but  know  it;  yet  the  knowledge  which  plaintifF 
should  have  had  and  the  actual  knowledge  to  be  imputed  to  him 
are  distinct — ^at  least  in  theory — ^and  the  authoritative  cases  cited  in 
the  opinion  must  be  accepted  as  establishing  this  distinction. 

In  the  McMyler  Case,  it  was  suggested  that  an  assumption  of  risk 
which  did  not  involve  negligence  might,  by  increase  of  risk,  develop 
into  negligence,  and  a  similar  relation  is  suggested  in  Seaboard  v.  Hor- 
ton,  239  U.  S.  595,  601,  36  Sup.  Ct.  180,  60  L.  Ed.  458.  It  would 
seem  that  in  the  more  typical  case  negligence  would  develop,  by  knowl- 
edge, into  assumption.  In  that  event,  would  the  negligence  disappear, 
or  would  it  persist  and  continue  to  invoke  its  due  results  ?  This  query 
does  not  breed  so  much  trouble  in  the  present  case,  where  a  finding 
that  actual  knowledge  had  supervened  upon  the  mere  duty  to  know 
could  well  raise  the  statutory  bar,  as  it  would  under  a  statute  like 
that  involved  in  the  McMyler  Case,  where,  although  the  greater  wxjuld 
include  the  less,  the  less  would  bar  the  action  and  the  greater  would 
'  not — so  far  as  the  words  of  the  statute  go. 

From  another  aspect  of  the  present  case  confusion  (probably  as  af- 
fecting the  fact  inference  to  be  drawn)  may  appear.  If  plaintiff  knew 
of  the  existence  of  the  stone,  or  others  like  it,  yet  he  also  knew  that 
there  were  places  where  he  could  safely  step.  He  picked  out  such 
a  place  and  intended  to  step  upon  it,  but  then  carelessly  neglected 
to  do  so ;  he  negligently  stepped  into  a  place  which  he  knew  was  un- 
safe. If  the  other  elements  of  assumption  existed,  might  there  not 
be  difficulty  in  stating  or  applying— or  both — the  proper  formula 
of  distinction? 

However  this  may  be,  and  if  indeed  there  may  be  cases  seemingly 
within  the  twilight  zone,  where  no  satisfactory  and  intelligible  rule 
of  distinction  can  be  stated,  I  am  content  to  think  that  when  Congress 
by  this  statute  greatly  broadened  plaintiff's  right  to  recover,  pre- 
serving only  one  bar  out  of  the  three  existing,  the  defendant  must 
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bring  its  case  clearly  within  the  bar  so  preserved ;  and  that  plaintiff's 
conduct  should  not  be  treated  as  assumption  of  risk,  and  so  be  al- 
lowed to  defeat  the  action,  unless  it  can  be  clearly  and  distinctly  so 
classified.  As  said  in  the  McMyler  Case,  the  statute  cannot  intend 
to  preserve  by  one  name  that  which  it  destroys  under  another. 


(236  Fed.  17) 

GREAT  NORTHERN  RY.  CO.  ▼.  ENNIS  et  aL 

(Circuit  Court  of  Appeals,  Ninth  Circuit    September  5,  1916.) 

No.  259a 

L  RAtLBOADs  ^=»348<1) — Cbossing  Accidents — Evidence. 

In  an  acticm  against  a  railroad  company  for  the  death  of  a  traveler 
whose  team  was  frightened  by  the  carcass  of  a  dead  horse  on  the  right 
of  way,  evidence  held  to  warrant  a  finding  that  the  horse  on  the  right  of 
way  was  killed  by  a  train. 

[Ed.  Note.— For  other  cases,  see  Railroads,  Cent.  Dig.  H  1138,  1140, 

1141;    Dec.  Dig.  «=>348(l).l 

• 

2.  Railroads  ^=»305(3)— Crossing  Accidents — ^Liabilitt  of  Compant. 

Where  a  railroad  company  allowed  the  carcass  of  a  horse  killed  by  one 
of  its  trains  to  remain  on  its  right  of  way  near  a  railroad  crossing^ 
emitting  offensive  odors,  the  company  is,  under  Rev.  Codes  Mont  SI  6162, 
6163,  declaring  anything  Injurious  to  health  or  offensive  to  the  senses 
to  be  a  nuisance,  and  that  a  public  nuisance  to  be  one  which  affects 
members  of  the  c(»nmunity,  liable  for  damages  occasioned  by  the  nui- 
sance, including  the  frightening  of  passing  teams. 

[Ed.  Note. — For  other  cases,  see  Railroads,  Cent.  Dig.  |  971;  Dec. 
Dig.  «=5>305(3).] 

3.  Railroads  «=»350(16) — Cbossing  Accidents — Action — Jubt  Question. 

In  an  action  for  the  death  of  a  traveler  killed  when  her  team  took 
fright  at  the  putrefying  body  of  a  horse  on  railroad  right  of  way  and 
ran  off,  the  question  whether  the  traveler  or  her  agents  were  guilty  of 
negligence  in  taking  that  particular  road,  where  there  was  another  road 
which  could  have  been  used  and  the  presence  of  the  dead  horse  was 
known,  held  for  the  Jury. 

[Ed.  Note. — For  other  cases,  see  Railroads,  Cent.  Dig.  1 1168 ;  Dec.  Dig. 
«=»350(15).] 

4.  Railboads  €=>324(1) — Crossing  Accidents — Last  Clear  Chance  Doctrine. 

Where  a  traveler's  team  took  fright  at  the  putrefying  body  of  a  dead 
horse  lying  near  a  railroad  crossing  and  ran  away,  the  last  clear  chance 
doctrine  has  no  application  on  the  theory  that  the  traveler  should  have 
taken  another  road  knowing  of  the  presence  of  the  dead  horse. 

[E}d.  Note.— For  other  cases,  see  Railroads,  Cent.  Dig.  H  1020,  1022, 
1023;  Dec.  Dig.  «=^324(1).] 

5.  Negligence  ^=»132(3) — Evidence — Habit — Admissibilitt. 

Where  ft  was  claimed  that  the  driver  of  a  traveler,  killed  when  her 
team  ran  off  on  seeing  a  dead  horse  on  a  railroad  ri;?ht  of  way  near  the 
crossing,  was  intoxicated  and  negligent,  evidence  that  the  driver  was 
habitually  a  drinking  man  is  not  admissible;  proof  of  his  habit  not 
being  proof  of  his  condition  at  the  time  of  the  accident. 

[Ed.  Note.— 5\)r  other  cases,  see  Negligence,  Cent.  Dig.  §{  259,  260; 
Dec.  Dig.  <g=>132(3).] 

^=;>For  other  cmses  see  same  topic  ft  KET-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 


Digitized  by  VjOOQIC 


228  149  C.  C.  A.  REPORTS 

6.  Evidence  «=»577 — Fobmeb  Testimony— A dmissibilitt. 

Under  Bev.  Codes  Mont.  §  7887,  declaring  that  the  testimony  of  a 
witness  deceased,  or  out  of  the  jurisdiction,  given  in  a  former  action 
between  the  same  parties,  relating  to  the  same  matter,  is  admissible,  evi- 
dence of  plaintiff's  witness  given  at  a  former  trial  between  the  same 
parties  is  admissible  where  at  the  time  of  the  second  trial  he  was  without 
the  state. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent  Dig.  §  2406;  Dec. 
Dig.  «=>577.] 

7.  Appeal  and   Erbob  «=»1047(3)^Review— Harmless  Ebbob. 

Where  evidence  of  inconsistenti  statements  made  by  a  witness  out  of 
court  was  mere  hearsay,  any  error  in  the  refusal  of  the  court  to  per- 
mit defendant,  the  transcript  of  the  witness'  testimony  at  a  former  trial 
being  read  on  account  of  his  absence  from  the  state,  to  withdraw  a  state- 
ment that  questions  as  to  the  witness*  inconsistent  statements  were  not 
for  impeachment,  was  harmless. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  |  4149; 
Dec.  Dig.  «=>1047(3).] 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  Montana ;  George  M.  Bourquin,  Judge. 

Action  by  Herbert  L.  Ennis  and  another  against  the  Great  North- 
em  Railway  Company,  a  corporation.  There  was  a  judgment  for 
plaintiffs,  and  defendant  brings  error.    Affirmed. 

This  action  was  brought  to  recover  damages  on  account  of  the  death  of 
the  wife  of  the  defendant  in  error  Herbert  L.  Ennis  and  mother  of  the 
other  defendant  in  error,  who  were  plaintifPs  in  the  court  below;  her  death 
resulting  from  being  thrown  from  a  buggy  at  the  time  drawn  by  a  runaway 
team  of  horses  in  charge  of  one  Bigelow,  an  employ§  of  the  husband  of  Mrs. 
Ennis. 

The  case  was  twice  tried  and  the  complaint  twice  amended.  That  upon 
which  the  lajst  trial  was  had  alleged,  among  other  things,  that  the  plaintiff 
in  error  (one  of  the  defendants  to  the  action  in  the  court  below)  owned  and 
operated  at  the  time  in  question  a  Une  of  raUway  across  the  state  of  Mon- 
tana and  across  Valley  county  of  that  state  and  owned  in  connection  with 
its  railway  a  right  of  way  which  at  the  place  where  the  accident  occurred 
embraced  a  strip  of  ground  about  75  feet  wide  on  each  side  of  the  railway 
track,  of  which  section  of  the  raUway  one  John  Hamilton  (also  made  a  de- 
fendant in  the  court  below)  was  section  foreman,  whose  duty  it  was,  among 
other  things,  to  ahate  any  nuisance,  pubUc  or  private,  that  might  exist  on 
that  portion  of  the  said  right  of  way;  that  some  years  before  the  accident 
the  county  commissioners  of  VaUey  county,  on  proceedings  taken  for  the 
purpose,  undertook  to  lay  out  for  use  by  the  traveUng  pubUc  a  certain  road- 
way across  the  right  of  way  of  the  defendant  company 'at  a  certain  point 
on  the  section  under  the  supervision  of  Hamilton,  which  roadway  was  about 
60  feet  in  width  and  crossed  the  railway  track  under  permission  of  the  de- 
fendant railway  company,  and  was  open  to  travel  by  the  public,  and  ex- 
tended to  the  town  of  Bainville  In  Valley  county,  where  a  post  office  is  main- 
tained, and  to  points  beyond,  since  which  time  the  said  roadway  has  been  at 
all  times  used  by  the  traveling  public  as  if  it  were  a  public  highway,  and 
has  been  so  treated  by  the  commissioners  of  the  county  in  the  expenditure 
of  money  in  Its  opening,  maintenance,  and  repair;  that  the  defendant  com- 
pany placed  and  maintained  across  its  tracks  a  plank  crossing  on  said  roadway 
for  use  by  the  traveling  public,  and  placed,  and  has  since  maintained  where 
the  roadway  crosses  its  right  of  way,  a  warning  signal  that  a  pubUc  crossing 
existed  there,  and  instaUed  and  has  since  maintained  fences  and  cattle 
guards  bordering  the  said  roadway  where  the  same  crosses  its  right  of  way, 
and  has  since  the  year  1906  treated  the  said  roadway  where  it  crosses  its 
right  of  way  as  if  it  were  a  regularly  laid  out  public  highway,  and  has  thus 

^=»For  other  cabm  lee  same  topic  ft  KEY-NUMBBR  in  aU  K«7-Numl>«r«d  Digests  ft  Indezss 
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InTited  tbe  use  of  the  roadway  by  the  traveling  public;  that  daring  the 
month  of  December,  1908,  the  defendant  company  placed  "on  its  said  right 
of  way  and  in  dose  proximity  to  the  said  traveled  roadway,  and  in  such 
position  so  that  it  could  readily  be  seen  by  animals  traveling  on  said  roadway 
as  it  crossed  said  right  of  way,  the  carcass  of  a  horse" ;  that  the  defendant 
company  permitted  the  carcass  to  remain  where  it  was  so  placed  until  April 
18,  1909,  undergoing  decomposition  and  exhaling  noxious  odors,  so  that,  on 
the  day  last  mentioned,  and  for  some  time  prior  thereto,  it  had  become  and 
was  a  public  nuisance  and  an  object  likely  to  frighten  teams  driven  along 
the  said  roadway,  all  of  which  the  defendants  knew,  or  in  the  exercise  of 
reasonable  diligence  should  have  known ;  that  on  the  day  last  mentioned  Mrs. 
Ennis  was  being  driven  by  one  Bigelow  with  a  gentle  team  along  the  road- 
way, when  the  team  became  frightened  by  the  carcass  and  the  odor  therefrom 
and  ran  away,  although  the  driver  was  exercising  due  care,  resulting  in  her 
being  thrown  from  the  buggy  and  receiving  injuries  which  caused  her  death. 

In  its  answer  to  the  second  amended  complaint  the  defendant  railway 
company  admitted  its  ownership  and  operation  of  the  railway  and  right  of 
way  as  alleged,  and  that  its  codefendant  Hamilton  was  at  the  time  of  the 
accident  in  question,  and  for  more  than  a  mcmth  prior  thereto  had  been, 
section  foreman  of  that  part  of  the  road  where  the  accident  happened,  and 
admitted  the  crossing  of  its  right  of  way  by  the  roadway  as  alleged,  and  the 
existence  of  the  alleged  fences  and  cattle  guards,  and  admitted  the  laying 
of  the  carcass  of  the  horse  as  alleged,  the  driving  of  Mrs.  Ennis  by  Bigelow 
in  a  buggy  drawn  by  a  pair  of  horses  in  the  attempt  to  cross  the  railway 
track,  and  that  the  team  became  frightened  and  ran  away,  resulting  in  the 
injuries  to  Mrs.  Ennis  and  her  death  from  them,  but  denied  that  the  horses 
became  frightened  by  the  carcass  or  that  the  runaway  was  In  any  man- 
ner or  to  any  extent  caused  by  it.  And  for  a  separate  answer  the  defend- 
ant railway  company  set  up  that,  if  it  "was  in  any  respect  negligent  in  any 
of  the  matters  stated  in  the  second  amended  complaint  herein,  then  and  in 
that  event  plaintiffs'  damage,  if  any,  was  due  to,  and  caused  by,  their  own 
contributing  fault  and  carelessness,  and  to  the  contributing  fault  and  care- 
lessness of  said  Nettie  Ennis,  their  and  her  agents,  servants,  and  employ^, 
and  each  of  them  to  exercise  such  reasonable  care  and  caution,  for  the  safe- 
ty of  said  Nettie  Ennis,  as  would,  could,  and  should,  and  ordinarily  would, 
have  been  exercised  by  the  average  reasonably  prudent  person,  under  all  the 
circumstances  then  and  there  existing,  at  all  times  and  places  stated  in  the 
complaint;  and  to  the  fact  that  the  said  Nettie  Ennis  and  the  said  John 
Bigelow  so  negligently  drove  the  said  team  of  horses  that  the  same  ran  away 
and  escaped  from  their  control.  Further  answering,  this  answering  defend- 
ant says  that,  if  the  matters  of  fact  stated  in  said  second  amended  com- 
plaint are  true,  then  and  in  that  event,  in  the  exercise  of  such  reasonable 
care  and  caution  as  the  average  reasonably  prudent  person,  under  all  the 
circumstances  then  and  there  existing,  would,  could,  and  should,  and  ordi- 
narily would,  have  exercised,  the  plaintiffs,  the  said  Nettie  Ennis,  their 
and  her  agents,  servants,  and  employ^  and  the  said  John  Bigelow  would 
have  known — and,  in  fact,  actually  did  know — the  facts  stated  in  said 
second  amended  complaint,  if  the  same  were  or  are  true  and  they,  and  each 
of  them,  had  the  last  clear  chance  to  avoid  the  alleged  negligence  of  this 
answering  defendant  and  the  damages,  if  any,  resulting  therefrom,  and  to 
avoid  the  said  runaway  and  by  the  exercise  of  such  reasonable  care  and  cau- 
tion aforesaid,  as  the  average  reasonably  prudent  person,  under  all  the 
circumstances,  would,  could,  and  should,  and  ordinarily  would,  have  exer- 
cised, they,  and  each  of  them,  could,  should,  and  would,  and  ordinarily 
would  have  discovered  and  avoided  the  alleged  negligence,  if  any,  of  this 
answering  defendant,  and  the  alleged  dangers  alleged  in  the  complaint.'' 

The  replication  of  the  plaintiffs  put  in  issue  the  allegations  of  the  second 
separate  answer. 

Veazey  &  Veazey,  of  Great  Falls,  Mont.,  for  plaintiff  in  error. 
Walsh,  Nolan  &  Scallon,  of  Helena,  Mont,  and  R.  O.  Lunke,  of 
Sidney,  Mont.,  for  defendants  in  error. 

Before  GILBERT,  ROSS,  and  HUNT,  Circuit  Judges. 
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ROSS,  Circuit  Judge  (after  stating  the  facts  as  above).  We  pass 
without  comment  the  many  manifestations  of  feeling  disclosed  by  the 
transcript  in  this  case,  both  on  the  part  of  counsel  and  the  court,  in 
the  hope  that  we  shall  not  see  here  another  such  record. 

The  issues  between  the  parties  were  few  and  simple:  Was  there 
negligence  on  the  part  of  the  defendant  company?  If  so,  was  it  the 
cause  of  the  death  of  Mrs.  Ennis,  and  was  there  such  contributory 
negligence  on  her  part  as  precluded  a  recovery  for  damages  by  the 
plaintiffs  ? 

[1,2]  The  testimony  of  Hamilton  was  that  at  the  time  of  the  acci- 
dent he  was  not  section  foreman,  but  was  at  that  time  engaged  in  pros- 
pecting for  gravel. 

"I  started  to  prospect  for  gravel  the  same  day  the  horse  got  killed,"  said 
the  witness.  **I  saw  the  horse  there  that  same  day.  It  was  discovered  in 
the  morning  about  7  or  8  o^clock.  The  horse  was  then  dead.  I  had  been 
over  that  place  the  day  before  about  half  past  4  or  4  o'clock.  There  was 
nothing  there  then.  I  made  an  examination  of  the  horse  the  next  morning  at 
half  past  8  o'clock.  The  horse  was  cut  on  the  hip.  The  skin  was  broken. 
The  horse  was  about  16  or  17  feet  on  the  outside  of  the  rail.  The  horse  lay 
betwetn  the  space  between  the  wind  fence  and  the  cattle  guard.  I  don*t 
know  exactly  how  far  up.  I  would  say  It  was  about  10  feet  from  the  cattle 
guards.  Trains  passed  through  there  in  the  nighttime.  During  the  night 
preceding  the  morning  when  I  first  saw  this  carcass  on  this  roadway,  there 
were  two  passenger  trains  during  the  night  and  several  freight  trains — I 
don't  know  how  many.  I  did  not  see  any  freight  trains  there  myself  during 
the  night;  I  didn't  hear  any,  that  I  remember  now.  I  didn't  pay  any  atten- 
tion to  trains  going  through  there.  Under  the  schedule  that  worked  there, 
there  were  trains  scheduled  to  go  through  there  in  the  nighttime.  ♦  •  • 
It  was  not  my  duty  to  make  any  report  as  to  animals  killed  by  trains.  I 
was  not  section  foreman  at  that  time.  I  had  charge  of  something  else.  I 
was  prospecting  for  gravel  at  that  time.  Another  foreman  was  In  charge 
of  the  section  at  that  time.  As  section  foreman,  It  was  my  duty  to  report 
about  cattle  killed  by  the  trains.  I  did  not  make  any  report  about  this  horse 
being  killed  myself.  ♦  ♦  ♦  The  section  foreman  put  ties  on  the  animal 
to  burn  it  that  same  morning.  I  was  on  a  saddle  horse,  and  he  came  around 
in  a  hand  car,  and  he  discovered  the  horse,  at  the  same  time  he  went  around. 
The  carcass  was  on  the  south  side  of  the  track,  and  on  the  road  side  of  the 
fence." 

The  witness  George  Anderson  testified  as  follows: 

"I  am  assistant  roadmaster  for  the  Great  Northern,  and  held  that  posi- 
tion in  the  spring  of  1909.  As  such  officer,  I  had  jurisdiction  over  the 
section  foremen  along  my  line  of  route.  My  duty  is  to  look  after  the  road  in 
general,  including  the  right  of  way  fence  and  including  cleaning  up  the  right 
of  way  and  keeping  up  the  road  fence.  As  to  removing  any  obstructions 
that  might  be  on  the  right  of  way,  such  as  dead  animals,  and  things  of  that 
kind,  I  bury  them.  I  had  jurisdiction  over  that,  too.  I  had  no  Jurisdiction 
at  all  in  relation  to  ascertaining  how  animals  that  were  on  the  right  of 
way  got  there.  My  jurisdiction  would  simply  extend  to  disposing  of  the 
carcass  after  it  got  there.  I  saw  the  carcass  which  is  said  to  be  the  cause 
of  the  runaway  in  question.  I  saw  it  there  different  times  between  December, 
1908.  and  the  spring  of  1909.  My  recollection  would  be  that  it  came  there 
in  December.  As  assistant  roadmaster,  I  gave  directions  as  to  any  disposition 
to  be  made  of  it-  On  account  of  the  ground  being  frozen,  and  it  being  a 
hard  matter  to  bury  it,  I  instructed  the  foreman  to  bum  It  I  do  not  know 
how  it  came  there.  No  claims  come  to  me  for  animals  killed  by  the  railroad« 
They  burned  it  twice  that  I  know  of,  and  probably  three  times." 

The  circumstances  disclosed  by  the  evidence  were  sufficient  to  jus- 
tify the  jury  in  concluding  that  the  horse  was  killed  by  a  passing  train. 
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Thompson  on  Negligence,  §  2194.  And  if  the  defendant  company  per- 
mitted the  carcass  to  remain  upon  its  right  of  way  and  emit  offensive 
odors  close  to  a  roadway  traveled  by  the  public,  there  can  be  no  doubt 
of  its  liability  for  damages  occasioned  by  such  nuisance.  Revised 
Codes  of  Montana,  §§  6162,  6163;  Wood  on  Nuisances  (3d  Ed.)  § 
115;  Ellis  V.  Kansas  City,  etc.,  Ry.  Co.,  63  Mo.  131,  21  Am.  Rep. 
436 ;  City  of  Richmond  v.  Caruthers,  103  Va.  774,  SO  S.  E.  265,  70 
L.  R.  A.  1005. 

[3-4]  The  husband  of  the  deceased  testified,  among  other  things, 
that  he  had  owned  the  team  of  horses  in  question  from  four  to  six 
w^eeks,  and  had  known  them  for  about  six  months ;  that  Bigelow,  who 
he  said  was  a  good  horseman,  was  in  his  employ  at  the  time ;  that  he 
himself  drove  the  team  a  good  deal ;  that  the  horses  were  well  broken, 
and  that  his  wife  also  drove  them,  which  he  would  not  have  permitted 
her  to  do  if  he  had  not  considered  them  gentle ;  that  about  the  last  of 
December  or  the  first  of  January,  and  tfiree  or  four  days  after  the 
carcass  was  first  there,  he  saw  Hamilton  pile  ties  on  the  carcass  of 
the  horse  and  set  them  on  fire ;  that  the  carcass  was  frozen,  and  as  a 
consequence  about  all  that  was  accomplished  was  the  burning  of  the 
hair ;  that  subsequently  he  saw  the  carcass  frequently  in  going  to  Bain- 
▼ille,  always  seeing  it  except  when  it  was  covered  with  snow  more  or 
less. 

''Sometimes/'  said  the  witness,  "it  would  be  seen  plainly,  and  sometimes 
Itr  would  be  buried  in  snow,  so  that  it  would  be  pretty  hard  to  see  it  I 
think  the  last  time  I  went  across  there  prior  to  the  accident  was  Thursday 
evening.  If  I  remember  right.  The  accident  happened  on  Sunday,  the  18th 
of  AprU.  During  the  time  that  the  carcass  was  there  I  drove  there  fre- 
quently back  and  forth,  crossed  there.  I  had  been  driving  those  horses  back 
and  forth  for  about  four  or  five  weeks." 

The  witness  further  testified  that  after  the  weather  began  to  get 
warm  he  noticed  odor  from  the  carcass,  which  grew  stronger  as  the 
month  advanced ;  that  that  season  it  was  pretty  cool  until  the  first  of 
April,  after  which  the  smell  became  perceptibly  stronger. 

"By  the  Thursday  before  the  accident,"  said  the  witness,  "the  dogs  and 
coyotes  had  worked  on  that  carcass  during  the  winter  in  frozen  weather, 
and  had  eaten  up  the  upper  portion  of  it.  The  under  side  of  it  laid  on  the 
ground.  That  was  pretty  near  all  intact.  The  bones  held  up  there,  and  the 
skin  was  on  the  head  and  back  and  shoulders.  That  was  pretty  near  per- 
fect. The  upper  ribs,  as  it  looked  to  me,  had  been  eaten  off.  The  meat  had 
been  eaten  off  of  that  portion.  The  ribs  were  stiU  attached  to  the  backbone, 
and  you  could  see  space  plainly  between  them.  There  was  no  connection 
between  the  ribs.  The  outer  portion  of  the  body  had  been  eaten  away,  and 
the  lower  portion  as  it  lay  on  the  ground,  the  major  portion  of  it,  was  there 
yet  At  the  time  of  the  accident  the  carcass  was  not  far  from  the  traveled 
road.  It  was  somewhere  in  the  neighborhood  of  12  or  14  feet  from  the 
driveway  on  the  right-hand  side  as  you  go  towards  my  house  from  BainviUe, 
or  on  the  left-hand  side  as  you  go  from  my  house  towards  Bainville.  I  have 
had  considerable  experience  in  handling  horses  all  my  life.  Yes,  sir;  I 
have  handled  horses  on  the  range.  Yes,  sir;  I  have  encountered  carcasses 
on  the  range  when  I  was  handling  horses.  As  to  whether  or  not  a  carcass 
Uke  that  would  have  a  tendency  to  frighten  horses,  it  always  does." 

There  was  other  testimony  given  tending  to  show  that  the  carcass 
of  a  horse,  especially  when  in  a  condition  to  emit  strong  odors,  not 
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only  has  a  tendency  to  frighten  a  team  of  horses,  but  may  make  them 
run  away.  On  the  part  of  the  defendant,  there  was  testimony  given 
tending  to  show  that  the  carcass  in-  question  would  in  no  manner  tend 
to  frighten  horses. 

Undoubtedly,  both  Ennis  and  his  wife,  as  well  as  Bigelow,  knew  of 
the  existence  of  the  carcass,  for  the  evidence  without  conflict  shows 
that  it  had  lain  where  it  was  for  months,  and  the  latter  two  had  passed 
it  on  the  way  to  Bainville  the  day  of  the  accident.  It  is  conceded  that 
mere  knowledge  of  an  obstruction  in  or  along  a  highway  is  not  always 
enough  to  establish  contributory  negligence  as  a  matter  of  law  in  one 
who  attempts  to  pass  it,  but  that  whether  such  a  person  is  negligent  in 
attempting  to  pass  such  a  known  obstruction,  or  in  not  avoiding  it,  is 
ordinarily  a  question  for  the  jury.  But  it  is  contended  that  in  this 
case  because  the  plaintiff  Ennis  and  his  wife  and  Bigelow  all  knew 
of  the  existence  of  the  carcass,  and  because  whatever  dangers  flowed 
from  it  were  peculiarly  known  to  those  familiar  with  horses,  as  were 
the  parties  mentioned,  and  because  the  plaintiff  knew,  as  the  evidence 
showed  that  he  did,  that  the  railroad  company  had  attempted  to  bum 
the  carcass,  and  because  he  made  no  complaint  to  the  company  in  re- 
spect to  it,  and  because  the  carcass  "could  easily  have  been  removed 
by  him  with  a  shovel  or  team,"  and  because  the  evidence  showed  that 
there  was  another  road  leading  to  Bainville  variously  stated  at  from 
2V^  to  5  or  6  miles  longer,  it  is  insisted  that  the  issue  of  contributory 
negligence  was  established  as  a  matter  of  law  and  that  the  trial  court 
should  have  so  held. 

We  think  the  case  of  District  of  Columbia  v.  Moulton,  182  U.  S. 
576,  21  Sup.  Ct.  840,  45  L.  Ed.  1237,  cited  by  the  plaintiff  in  error  in 
support  of  the  contention,  wholly  unlike  the  present  one.  There  the 
steam  roller  which  frightened  the  horse  of  the  plaintiff  in  the  action 
in  passing  it  on  Park  street,  in  the  city  of  Washington,  was  lawfully 
on  that  street  where  it  had  been  used  in  resurfacing  the  street  with 
macadam.    The  court  said,  among  other  things : 

"That  the  plaintiff  had  notice  of  the  presence  of  the  roller  on  Park  street 
in  ample  time  to  have  avoided  it  is  undisputed.  When  he  turned  from  Four- 
teenth street  into  Park  street,  it  was  broad  dayUght,  there  was  nothing  to 
obstruct  his  view  westward,  and  in  fact  he  testified  that  the  roUer  was  in 
plain  sight.  He  was  not  induced  or  directed  by  the  agents  of  the  district 
to  proceed  past  the  roller.  He  knew  that  such  objects  sometimes  frightened 
horses,  but  from  his  acquaintance  with  the  disposition  of  his  horse  he  be- 
lieved that  he  could  control  the  animal  and  drive  safely  past  the  roUer,  and 
he  voluntarily  undertook  to  do  so.  Now,  it  seems  clear — particularly  as  the 
danger  was  neither  hidden  nor  concealed — that  the  district  was  under  no  ob- 
ligation to  restrain  the  plaintiff  from  attempting  to  pass,  either  by  closing 
Park  street  or  by  other  means.  The  district  was  not  bound  to  presume  that 
it  would  be  necessarily  hazardous  to  attempt  to  drive  past  the  roller,  sta- 
tionary and  quiet  as  it  was,  and  famUiar  as  horses  in  a  large  city  usually 
are  to  the  sight  and  sounds  of  electric  and  cable  cars  and  horseless  motors. 
The  district,  at  best,  was  only  chargeable  with  notice  that  the  roUer  was 
an  object  which  might  frighten  some  horses  of  ordinary  gentleness,  not 
that  it  would  inevitably  do  so.  It  was  bound  to  give  sufficient  notice  to 
drivers  of  the  presence  of  the  roller  in  time  to  enable  them  to  avoid  passing 
it,  if  desired.  The  district,  however,  had  a  right  to  assume  that  a  driver 
of  mature  age  was  famiUar  with  the  habits  and  disposition  of  his  horse, 
and  was  possessed  of  the  common  knowledge  respecting  the  tendency  of 
steam  roUers  to  occasionally  frighten  such  animals.    The  roller  being  law- 
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folly  on  the  street,  the  district  was  not  bound  to  guard  against  the  conse- 
quences of  a  voluntary  attempt  to  drive  by  this  roller.  Certainly,  If  a  driver 
believed  that  it  would  not  be  the  natural  and  proper  consequence  of  such  an 
attempt  that  his  safety  would  be  endangered,  the  district  ought  not  to  be 
charged  with  notice  that  the  attempt  would  be  dangerous  either  to  life  or  to 
limb." 

In  the  present  case,  the  railroad  company  had  no  legal  right  to  leave 
the  carcass  of  the  horse  within  its  right  of  way,  the  direct  tendency  of 
which,  according  to  testimony  on  the  part  of  the  plaintiffs,  might  cause 
injury  to  people  passing  along  the  roadway.  It  need  hardly  be  said 
that  Ennis  was  under  no  obligation  to  bury  or  remove  it. 

The  evidence  showed  without  conflict  that  for  many  years  the  road- 
way had  been  traveled  by  the  public  without  objection,  if  not  by  in- 
vitation of  the  railroad  company,  many  times  by  the  plaintiff  Ennis,  his 
deceased  wife,  and  Bigelow,  and  on  different  occasions  with  the  horses 
in  question,  which,  according  to  testimony  on  the  part  of  the  plain- 
tiffs, was  a  gentle  and  tractable  team,  while,  on  behalf  of  the  defend- 
ant, there  was  testimony  tending  to  show  that  it  was  a  nervous  and 
high-strung  one. 

Bigelow,  the  driver,  testified  that,  just  before  the  horses  became 
frightened  by  the  carcass  and  the  odors  therefrom,  they  had  been 
frightened  by  a  piece  of  paper  and  then  attempted  to  run  away,  but 
from  that  fright  he  had  succeeded  in  quieting  them  and  gotten  them 
to  going  steadily  when  very  shortly  afterwards  they  approached  the 
carcass  and  again  became  frightened  and  the  accident  happened. 
Whether  it  was  the  paper  or  the  carcass  which  caused  the  runaway 
and  the  death  of  Mrs.  Ennis  the  trial  court  left  to  the  jury  to  deter- 
mine under  very  plain  instructions  which  are  not  complained  of,  and 
so  were  the  instructions  in  respect  to  the  alleged  negligence  of  the  de- 
fendant company  clear  and  correct. 

There  was,  however,  testimony  given  by  a  witness  for  the  defend- 
ant company  named  Hubener  tending  to  show  that,  while  in  Bainville 
on  the  day  of  the  accident,  Bigelow  had  taken  one  or  two  drinks,  and 
there  was  also  testimony  tending  to  show  that  there  was  the  smell  of 
liquor  on  his  breath.  On  that  point  the  trial  court  instructed  the  jury 
as  follows: 

"The  issue  In  reference  to  the  contributory  negUgence  alleged  against  the 
driver  Bigelow  and,  in  reference  to  that,  all  the  court  has  heard  in  the  way 
of  evidence,  is  that  Bigelow  had  been  drinking  that  day,  a  drink  or  two,  seems 
to  be  all  the  direct  evidence.  Possibly  you  would  say  one  drink  is  all  that 
is  actually  proven ;  but  it  is  for  you  to  say  because  the  witness  Hubener  was 
the  defendant's  witness,  and,  if  he  is  in  doubt,  you  have  the  right  to  take 
the  most  favorable  view  of  the  evidence  for  the  plaintiffs.  There  is  other 
evidence  that  witnesses  smelled  Uquor  on  Bigelow's  breath,  saw  a  bottle  in. 
his  pocket  They  do  nbt  describe  the  bottle,  but,  perhaps,  under  all  the 
circumstances,  it  would  be  a  fair  inference  that  it  was  a  bottle  of  liquor  of 
some  kind.  Outside  of  this,  the  evidence  shows  there  were  other  horses 
which  passed  there,  and  had  not  been  seriously  frightened,  and  you  would 
have  a  right  to  infer  that  it  would  not  frighten  horses  that  were  driven  with 
ordinary  care.  There  is  not  much  evidence  from  which  you  might  infer  neg- 
ligence on  the  part  of  Bigelow ;  at  the  same  time  the  court  will  leave  it  to 
you  to  say,  under  proper  direction,  as  to  the  charge  against  Bigelow.  The 
<±arge,  of  course,  would  be  thrown  over  to  these  plaintiffs  as  to  whether 
Bigelow   was   negligent   himself.     'Contributory'   negligence   means   that   a 
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party  who  Is  Ittying  a  claim  against  another  person  for  hid  negligence  was 
himself  lacking  In  ordinary  care  due  for  his  own  safety,  under  the  circum- 
stances, and  that,  because  of  that,  contributed  to  his  Injuries.  In  other 
words,  If  he  had  not  been  negligent,  the  Injury  would  not  have  happened; 
that  even  though  the  defendant  company  was  negligent  In  leaving  the  horse 
there,  and  even  though  It  frightened  the  team,  yet  If  Blgelow  had  driven 
with  ordinary  care,  and  thus  prevented  the  accident,  and  could  have  prevent- 
ed the  accident  that  happened,  why  then  his  negligence  contributed  to  the 
Injury;  and,  since  he  was  the  servant  of  Mr.  Bnnls  and  Mrs.  Ennls,  they 
would  not  be  entitled  to  recover  In  this  case.  Now,  that  Is  for  you  to  de- 
termine. Now,  this  condition  the  defendant  must  prove,  and  prove  to  your 
satisfaction  by  a  preponderance  of  the  evidence.  •  •  •  In  my  opinion, 
the  evidence  of  contributory  negligence  would  be  very  slight.  But  you  are 
not  bound  by  that  opinion.  •  You  have  a  right  to  infer  it  from  the  fact  that 
Blgelow  had  some  drinks ;  but  I  imagine  most  men  take  a  drink  or  two  occa- 
sionally, and  the  question  Is  whether  that  incapacitated  him  so  that  he, 
when  driving  across  the  crossing,  where  the  carcass  was,  was  not  acting  as 
a  reasonably  prudent  man  should.  Unless  you  find  by  a  preponderance  of 
the  evidence  that  he  did  not  so  drive,  why,  you  put  the  question  of  con- 
tributory negligence  out  of  sight" 

No  exception  was  taken  to  this  instruction. 

The  defendant  company  did,  however,  except  to  the  action  of  the 
court  in  holding  that  tfie  deceased  and  her  driver  were  not  obliged  to 
take  the  other  road  mentioned  instead  of  the  one  along  which  the  car- 
cass of  the  horse  lay,  and  that  the  doctrine  of  tlie  last  clear  chance 
rule  contended  for  by  the  defendant  company  was  inapplicable  to  the 
case. 

In  concurring  in  that  view,  we  think  it  sufficient  to  say  that  there 
was  obviously  no  chance,  clear  or  otherwise,  to  take  the  other  road 
when  the  trouble  that  caused  the  accident  began.  All  that  it  was  then 
possible  for  the  driver  to  do  was  to  hold  and  drive  the  horses  as  best 
he  could  in  the  place  where  they  were  and  under  the  conditions  then 
and  there  existing.  Neither  the  driver  nor  Mrs.  Ennis,  any  more  than 
any  other  of  the  public,  was  obliged  by  the  last  dear  chance  rule  to 
abstain  from  traveling  the  roadway  in  question  while  the  carcass  of 
the  dead  horse  remained  where  it  was,  the  effect  of  which,  according 
to  testimony  on  behalf  of  the  plaintiffs,  might  cause  injury  to  passers- 
by,  and,  according  to  testimony  on  behalf  of  the  defendant,  would  have 
no  such  effect.  The  duty  imposed  by  the  rule  referred  to  is  "to  avert 
the  threatened  injury  after  the  perilous  situation  is  actually  discov- 
ered." Dahmer  v.  Northern  Pacific  Ry.  Co.,  48  Mont.  161,  136  Pac. 
1059,  142  Pac.  209.  The  record  here  shows  without  dispute  that  this 
roadway  was  regularly  traveled  by  the  public,  including  the  plaintiff 
Ennis,  his  deceased  wife,  and  Bigelow,  while  the  carcass  lay  where  it 
was,  and  that  it  had  been  passed  without  trouble  by  Bigelow  and  the 
deceased  on  the  day  of  the  accident  on  their  way  to  Bainville;  the 
runaway  occurring  on  the  return  trip. 

[5]  It  is  also  insisted  that  the  court  below  erred  in  refusing  to  per- 
mit the  defendant  company  to  prove  that  Bigelow  was  by  habit  a  drink- 
ing man — from  which,  as  the  court  below  said,  to  raise  a  presumption 
that  he  had  drunk  to  excess  at  the  time  in  question,  from  which  to 
presume  that  he  drove  negligently,  from  which  to  presume  that  his  neg- 
ligent driving  contributed  to  the  injury  complained  of. 
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We  are  of  the  opinion  that  the  ruling  of  the  trial  court  was  right. 
Evidence  in  respect  to  the  driver's  drinking  on  the  day  of  the  acci- 
dent was  permitted  to  go  to  the  jury  on  the  question  of  the  alleged 
contributory  negligence,  for  such  weight  as  they  should  deem  it  enti- 
tled to.  The  principle  which  we  think  should  control  the  contention 
here  made,  that  the  defendants  should  have  been  allowed  to  show 
that  on  other  occasions  Bigelow  was  in  the  habit  of  drinking  to  ex- 
cess, was  announced  by  the  Supreme  Court  in  the  case  of  Thompson 
v.  Bowie,  4  Wall.  463,  18  L.  Ed.  423.  That  case  was  an  action  brought 
to  recover  on  certain  promissory  notes.  Bowie,  the  maker,  sought 
to  avoid  payment  on  the  ground  that  the  notes  were  founded  on  a 
gaming  consideration  and  therefore  void.  There  was  no  direct  evi- 
dence offered  at  the  trial  to  impeach  the  consideration  of  the  notes, 
and  circtunstantial  evidence  only  was  relied  upon.  The  trial  court 
permitted  a  brother  of  the  defendant  to  testify  that  whenever  his 
brother  was  under  the  influence  of  liquor  he  had  a  propensity  to  gam- 
ble, and  as  the  maker  was  drunk  on  the  morning  the  notes  were  given, 
and  as  they  were  in  the  handwriting  of  a  professional  gambler,  paya- 
ble to  the  keeper  of  the  gambling  house,  the  inference  was  that  they 
were  given  for  money  won  at  play.  The  court,  in  disposing  of  the 
vuestion,  said: 

"All  evidence  must  have  relevancy  to  the  question  In  Issue,  and  tend  to 
prove  It.  If  not  a  link  In  the  chain  of  proof,  It  is  not  properly  receivable. 
Could  the  habit  of  Thomas  J.  Bowie  to  gamble,  when  drunk,  legally  tend  to 
prove  that  he  did  gamble  on  the  day  the  notes  were  executed?  The  general 
dliaracter  and  habits  of  Bowie  were  not  fit  subjects  of  Inquiry  lu  this  suit 
for  any  purpose.  The  rules  of  law  do  not  require  the  plaintiff  to  be  pre- 
pared with  proofs  to  meet  such  evidence.  That  Bowie  gambled  at  other 
times,  when  In  liquor,  was  surely  no  legal  proof  that  because  he  was  in 
liquor  on  the  1st  day  of  January,  1857,  he  gambled  with  Steer.  It  is  very  rare 
that  in  civil  suits  the  character  of  the  party  Is  admissible  in  evidence,  and 
it  is  never  permitted,  unless  the  nature  of  the  action  involves  or  directly 
affects  the  general  character  of  the  party.  1  Greenl.  Ev.  §  54.  Bowie  was 
not  charged  with  fraud,  or  with  any  action  Involving  moral  turpitude.  He 
was  simply  endeavoring  to  show  that  his  own  negotiable  paper  was  given 
for  money  lost  at  play ;  and  to  allow  him,  as  tending  to  prove  this,  to  give 
in  evidence  his  habit  to  gamble  when  drunk,  would  overturn  all  the  rules 
established  for  the  investigation  of  truth." 

[6J  The  only  other  point  made  for  the  appellant  that  we  need  to 
specifically  mention  arose  out  of  the  offer  and  admission  of  the  testi- 
mony of  Bigelow  on  the  first  trial  of  the  case  and  the  attempt  on  be- 
half of  the  defendant  company  to  show  that  the  witness  had  made 
other  inconsistent  statements. 

The  record  shows  that  on  the  trial  under  consideration  the  plaintiffs 
offered  in  evid^ce  the  transcript  of  the  testimony  of  Bigelow  given  on 
the  first  trial,  under  this  stipulation : 

'*It  was  stipulated  between  the  parties  that  the  driver,  Bigelow,  was  not 
now  in  the  state  of  Montana,  and  was  probably  in  the  state  of  South  Dakota, 
and  that  the  transcript  was  a  true  transcript  of  what  the  witness  Bigelow 
testified  to  at  the  former  trial."    ^ 

The  defendant,  however,  contended  that  before  such  testimony  could 
be  admitted  it  was  essential  for  the  plaintiffs  to  show,  not  only  that 
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the  witness  was  out  of  the  state  of  Montana,  but  that  his  absence  was- 
permanent,  or  indefinite. 

We  think  the  contention  answered  by  the  statute  of  Montana,  which 
declares : 

"In  conformity  with  the  preceding  provisions,  evidence  may  be  given 
upon  a  trial  of  the  following  facts:  •  ♦  ♦  (8)  The  testimony  of  a  wit- 
ness deceased,  or  out  of  the  Jurisdiction,  or  unable  to  testify,  given  in  a 
former  action  between  the  same  parties,  relating  to  the  same  matter."  Sec- 
tion 7887,  Rev.  Codes  Mont 

Apart  from  the  statute,  however,  we  are  of  the  opinion  that  the  tes- 
timony was  admissible.  In  Chicago,  St.  P.,  M.  &  O.  Ry.  Co.  v.  Myers^ 
80  Fed.  361,  365,  25  C.  C.  A.  486,  490,  the  Court  of  Appeals  of  the 
Eighth  Circuit  said: 

"The  defendant  company  assigns  for  error  that  the  trial  court  wrongfully 
excluded  a  stenographic  report  of  the  testimony  of  a  witness  by  the  name  or 
Moses  R.  Dickey,  which  had  been  given  on  a  former  trial  of  the  case,  after 
the  defendant  company  had  shown  that  the  said  Dickey  was  a  resident  of 
the  state  of  Ohio,  and  that  the  defendant  had  been  unable  to  procure  his 
attendance  at  the  second  trial.  The  rule  appears  to  be  established  in  Minne- 
sota— where  this  case  was  tried — ^that  such  testimony  Is  admissible.  Mlnne- 
apoUs  Mill  Co.  v.  MlnneapoUs  &  St.  L.  Ry.  Co.,  51  Minn.  304,  53  N.  W.  639 ; 
King  V.  McCarthy,  54  Minn.  190,  55  N.  W.  960.  And  the  same  rule,  it  seems, 
prevails  in  some  other  Jurisdictions.  Railway  Co.  v.  Elkins,  39  Neb.  480,  58 
N.  W.  164,  and  cases  there  cited.  We  can  see  no  substantial  objection  to  the 
admission  of  such  testimony  when,  on  the  first  trial,  the  witness  was  fully 
examined  and  cross-examined,  provided,  always,  that  the  stenographic  report 
of  his  testimony  is  proven  to  the  satisfaction  of  the  trial  court  to  be  correct, 
by  the  person  by  whom  it  was  reported,  and  provided  further  that  the  wit- 
ness is  beyond  the  reach  of  the  process  of  the  court,  and  his  personal  attend- 
ance cannot  be  secured." 

In  5  Encyc.  of  Evidence,  p.  904,  the  rule  is  thus  stated : 

"The  absence  of  a  former  witness  from  tlie  state  is  sufficient  ground  for 
admitting  proof  of  his  former  testimony" — citing  many  cases. 

And  in  Wigmore  on  Evidence,  §  1404,  it  is  said  that  where  the 
witness  is  out  of  the  jurisdiction,  and  it  is  therefore  impossible  to  com- 
pel his  attendance,  his  testimony  given  at  a  former  trial  is  generally 
accepted. 

[7]  In  the  course  of  the  testimony  of  Bigelow  so  introduced,  he 
gave  a  detailed  statement  of  his  familiarity  wiSi  the  roadway,  the  team 
of  horses  in  question,  of  the  trip  to  Bainville,  and  of  the  accident  on 
the  return  trip,  and  of  the  piece  of  paper  that  has  been  mentioned,  say- 
ing, among  other  things,  on  cross-examination : 

"That  piece  of  paper  blew  across  the  road  between  the  house  and  the 
Hanson  gate,  about  ten  rods  from  the  house.  It  Just  blew  across  the  road, 
and  went  on  down  another  part  of  the  country.  ♦  •  •  These  horses  took 
fright  at  this  piece  of  paper  like  any  ordinary  horses,  Just  kind  of  shied 
out  to  one  side  a  little  bit.  I  pulled  them  right  up,  and  they  settled  down 
and  seemed  to  be  as  calm  and  cool  as  could  be.  It  was  not  over  two  or  three 
minutes  that  I  took  to  calm  them  down  and  get  them  cool.  It  was  about  a 
minute  until  I  had  them  down  to  a  walk.  I  Just  pulled  them  down  and  got 
them  on  a  walk.  •  ♦  ♦  As  to  whether  I  have  testified  to  the  effect  that 
it  was  the  blowing  of  the  paper  across  our  path  that  frightened  them,  well, 
it  was  fluttering  there  and  then  blew  across.  As  regards  which  frightened 
them,  the  fluttering  or  the  blowing  across,  it  was  the  blowing  across.     The 
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fluttering  frightened  them  first,  and  then  the  blowing  across.    A  small  piece 
of  paper  fluttering  on  the  bush  started  them  first." 

The  record  proceeds : 

•*Thereupon  there  was  offered  and  received  in  evidence  a  written  statement, 
signed  by  the  witness,  and  referred  to  in  this  testimony,  reading  as  follows: 
*A  small  piece  of  paper  on  a  bush  fluttered  considerably  close  to  this  crossing, 
which  frightened  the  team.  This  was  about  at  the  bottom  of  the  hill  referred 
to.  I  had  Just  got  the  team  quieted  down  when  we  reached  the  fill  or  ap- 
proach to  the  track,  and  at  that  moment  the  wind  blew  the  odor  from  the 
dead  carcass  right  toward  them,  which  frightened  the  team,  so  that  they 
became  unmanageable  and  ran  away.' 

"As  to  whether,  as  I  approached  this  crossing,  I  did  not  expect  the  horses 
to  be  frightened  to  such  an  extent  that  they  would  get  beyond  control,  I  had  a 
tight  hold  on  them  in  case ;  I  thought  I  had  control  over  them  enough  to  hold 
them.  No,  as  I  approached  this  crossing  I  did  not  expect  the  horses  to  be 
frightened  to  such  an  extent  that  they  would  get  beyond  control.  No,  sir;  I 
had  not  been  drinking  any  that  day.  As  to  whether  I  am  a  drinking  man, 
yes,  sir,  I  take  a  drink.  I  was  not  drinking  intoxicating  liquors  prior  to 
that  time  to  excess. 

"The  remainder  of  said  transcript  of  the  testimony  of  the  witness  Bige- 
low,  as  given  at  the  last  trial,  read  as  follows:  'Q.  Do  you  remember  at  any 
time,  or  did  you  at  any  time  state  to  any  one  at  any  place,  that  it  was  this 
piece  of  paper  which  caused  this  runaway,  and  not  this  carcass?  By  General 
Nolan:  I  object  to  that.  This  is  a  witness  in  the  case,  and  I  suppose  if  there 
Is  some  evidence  it  was  made  in  some  particular  statement.  By  the  Court: 
Sustained.  By  Mr.  Veazey:  We  are  not  laying  the  foundation  for  impeach- 
ment, but  are  inquiring  for  evidence.  By  General  Nolan:  Well,  then,  if  you 
are  not,  the  testimony  is  incompetent  Of  course,  any  statements  made  by 
this  man  would  be  hearsay,  except  in  so  far  as  this  statement  would  be  con- 
tradictory to  anything  he  has  said  on  the  stand  here.  By  the  Court:  I  will 
aUow  him  to  answer  the  question.  Q.  Did  you  ever  at  any  time  or  at  any 
place  make  any  statements  to  any  one  to  the  effect  that  tills  runaway  had 
been  caused  by  the  horses  becoming  frightened  at  the  piece  of  paper,  and 
not  by  the  carcass?    A.  No,  sir.' 

"Before  the  first  question  above  set  forth,  beginning  with  the  words,  *do 
you  remember  at  any  time,  or  did  you  at  any  time,'  etc.,  was  read,  counsel 
for  the  defendant  advised  the  court  that  defendant  desired  to  withdraw  said 
question,  and  to  waive  it,  and  advised  the  court  that,  if  the  witness  were 
present,  an  impeaching  question  would  be  propounded,  since  impeaching  tes- 
timony was  not  available,  and  defendant  demanded  that  the  witness  be  pro- 
duced, in  order  that  an  impeaching  question  might  be  propounded;  but 
the  court  declined  to  allow  said  question  to  be  withdrawn.  To  which  ruling 
of  the  court  defendant,  by  its  counsel,  then  and  there  duly  excepted.  Which 
said  exception  was  thereupon  noted  and  allowed.  And  the  court  likewise 
overruled  the  demand  of  the  defendant  that  said  witness  be  produced.  To 
which  ruling  of  the  court  the  defendant,  by  its  counsel,  then  and  there  duly 
excepted.     Which  said  exception  was  thereupon  duly  noted  and  allowed. 

"Likewise  when  that  part  of  said  transcript,  containing  the  objection  to 
said  question  and  the  court's  ruling  sustaining  the  said  objection,  and  the 
declaration  by  counsel  for  the  defendant  that  defendant  was  not  laying  the 
foundation  for  impeachment,  but  was  inquiring  for  impeaching  evidence,  was 
read,  counsel  for  defendant  advised  the  court  that  defendant  desired  to  with- 
draw said  disclaimer  that  it  was  not  laying  the  foundation  for  impeachment, 
and  counsel  stated  that,  at  the  time  of  the  former  trial,  the  defendant  did  not 
have  any  impeaching  testimony,  and  was  forced  to  inquire  of  the  witness  as 
to  whether  there  was  any,  and  could  not  call  his  attention  to  any  particular 
statement  or  impeaching  testimony,  but  that  since  then  impeaching  testimony 
had  been  procured,  and  defendant  desired,  therefore,  to  withdraw  said  dis- 
claimer and  to  impeach  the  witness.  By  the  Court:  The  court  will  not  per- 
mit it  Now,  we  will  hear  what  the  witness  has  to  say  and  bring  that  up 
later.    Td  which  ruling  of  the  court  the  defendant,  by  its  oounsel,  then  and 
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there  duly  excepted;  which  said  exception  was  thereupon  duly  noted  and 
allowed.  Thereupon,  the  testimony  of  said  witness,  as  above  set  forth  In 
said  transcript^  was  read  to  the  jury." 

Sections  8022  and  8025  of  the  Revised  Codes  of  Montana  provide 
as  follows: 

"Sec.  8022.  The  party  producing  a  witness  Is  not  allowed  to  impeach  his 
credit  by  evidence  of  bad  character,  but  he  may  contradict  him  by  other 
evidence,  and  may  also  show  that  he  has  made  at  other  times  statements  in- 
consistent with  his  present  testimony,  as  provided  In  section  8025." 

"Sec.  8025.  A  witness  may  also  be  Impeached  by  evidence  that  he  has 
made,  at  other  times,  statements  Inconsistent  with  his  present  testimony; 
but  before  this  can  be  done  the  statements  must  be  related  to  him,  with  the 
circumstances  of  times,  places,  and  persons  present,  and  he  must  be  asked 
whether  he  made  such  statements,  and  If  so,  allowed  to  explain  them.  If 
the  statements  be  in  writing,  they  must  be  shown  to  the  witness  before  any 
question  is  put  to  him  concerning  them." 

In  speaking  of  those  statutory  requirements,  the  Supreme  Court  of 
Montana,  in  the  case  of  State  v.  Burrell,  27  Mont  285,  70  Pac.  982, 
said: 

"Owing  to  the  frequency  with  which  able  counsel  raise  the  point,  and 
contend  for  it  In  this  court,  that  when,  on  cross-examination,  a  witness  Is 
asked  If  he  has  not  at  other  times  made  statements  inconsistent  with  his 
present  testimony,  he  must  have  related  to  him,  before  an  answer  is  required* 
the  circumstances  of  time,  place,  and  persons  present,  we  find  It  now  prop- 
er to  say  that  it  is  not  always  necessary  to  make  such  relation  to  the  witness. 
If  such  a  question  be  asked  without  reference  to  such  circumstances,  the 
question  is  proper.  If,  in  answer  to  a  question  so  put,  he  deny  that  he  has 
made  any  inconsistent  statements,  or  say  that  he  does  not  remember,  that 
ends  the  matter ;  and  he  cannot  be  impeached  by  production  of  evidence  that 
he  has  done  so,  for  the  reason  that  a  proper  foundation  *  •  *  has  not 
been  laid.  Section  3380,  Code  of  Civil  Procedure.  Before  such  evidence  may 
be  introduced  to  contradict  him,  common  Justice  and  ordinary  fairness  demand 
that  he  have  his  memory  aided  by  such  relation  of  such  circumstances,  and 
that  he  be  allowed  to  tell  and  explain  exactly  what  he  did  say,  if  he  said 
anything  apparently  or  at  aU  inconsistent  at  other  times.  If  counsel  in- 
tend to  go  further,  and  to  bring  In  evidence  of  such  Inconsistent  statements, 
if  the  witness  deny  them  or  say  he  does  not  remember,  then,  and  only  then, 
is  It  necessary  to  lay  such  a  foundation." 

If  it  be  conceded  that  the  court  below  erred  in  refusing  to  permit 
the  defendant  to  withdraw  the  waiver  made  in  the  course  of  the  pro- 
ceedings above  set  out,  it  is  manifest  from  the  further  record  of  the 
case  that  no  harm  resulted  therefrom  to  the  defendant ;  for  it  appears 
that  the  only  inconsistent  statements  claimed  to  have  been  made  by 
Bigelow  were  said  to  have  been  made  to  the  witness  Gardner,  who  tes- 
tified that  he  talked  with  Bigelow  in  regard  to  the  accident. 

"I  do  not  remember,"  said  the  witness,  "what  the  substance  of  that  con- 
versation was.  I  know  we  were  talking  about  this  case,  but  I  do  not  know 
what  the  substance  of  the  conversation  was.  I  do  not  remember  what  he  said 
at  that  time  in  regard  to  how  the  accident  happened.  I  remember  talking 
with  Dr.  Brockman  In  regard  to  the  accident.  Q.  Do  you  remember  telling 
him  what  Bigelow  told  you  In  regard  to  the  accident?" 

The  objection  to  that  question  was  sustained,  the  defendant  reserv- 
ing an  exception  to  the  ruling.  Later  Dr.  Brockman  was  called,  and 
the  record  discloses  these  proceedings  in  regard  to  that  witness: 
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•*!  know  William  Gardner.  I  talked  with  him  in  regard  to  the  Ennis 
accident.  By  Col.  Nolan:  You  want  to  ask  this  witness  if  Gardner  didn't  tell 
him  something.  By  Mr.  Veazey:  Yes.  Thereupon  defendant  offered  In 
writing  to  prove  by  the  witness  now  on  the  stand  (Dr.  Brockman)  that  shortly 
after  the  accident  he  had  a  conversation  with  the  witness  Gardner,  in  which 
Gardner  discussed  the  accident  arid  the  cause  thereof,  and  told  the  witness 
that  Blgelow  had  told  him  (Gardner)  that  it  was  a  piece  of  paper  that  scared 
the  horses  and  caused  them  to  run  away,  and  not  the  carcass.  By  Col.  Nolan: 
I  object  to  that  as  incompetent  and  hearsay.  By  the  Court:  Objection  sus- 
tained." 


In  our  opinion  the  ruling  was-  clearly  right 
The  judgment  is  affirmed. 


(236  Fed.  29) 

EMERSON  et  al.  t.  CASTOR  et  aL 

In  re  CATARACT  RUBBER  CO. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    October  12,  1916.) 

No.  2829. 

1.  Bankruptcy  ^s>455 — Pboceedings — Appeals. 

A  rubber  company  Incorporated  In  New  Yorit,  having  Its  principal  place 
of  business  In  Rhode  Island,  maintained  a  plant  In  Ohio.  At  the  suit  of 
appellee,  one  of  Its  employ^,  a  receiver  was  appointed  and  ordered  to 
take  possession  of  the  company's  assets  in  Ohio.  Two  days  later  proceed- 
ings in  Involuntary  banlcruptcy  were  commenced  in  the  District  Court 
for  Rhode  Island,  and  the  company  was  adjudged  a  bankrupt.  Appellant, 
who  was  appointed  receiver,  was  by  the  District  Court  for  Ohio  appointed 
ancillary  receiver  of  the  bankrupt  to  collect  assets  located  In  that  state 
and  to  carry  into  force  and  effect  the  orders  of  the  original  court  of  juris- 
diction. Thereafter  the  receiver  appointed  In  the  Ohio  state  court  filed 
a  final  report,  showing  a  considerable  balance  in  his  hands,  and  on  the 
same  day  the  Ohio  state  court  approved  the  report  and  entered  an  order, 
reciting  that  the  federal  District  Court  for  Ohio  had  made  an  order  for  it 
and  its  receiver  to  pay  over  to  appellant,  the  receiver,  the  balance  in  his 
liands.  Thereupon  appellees  asserted  liens  against,  and  claims  for  priority 
in,  the  funds  under  Gen.  Code  Ohio,  (  11138,  giving  priority  to  laborers* 
and  operatives'  claims  to  the  amount  of  $300.  In  no  case  was  the  fact  of 
tlie  rendition  of  services  or  their  value  In  dispute.  The  claims  of  appellees 
to  priorities  were  sustained.  Held,  that  the  proceeding  plainly  was  not  one 
to  secure  a  judgment  allowing  a  debt  or  claim,  and  therefore  an  appeal 
from  an  adverse  decree  was  not  governed  by  Bankruptcy  Act  July  1,  1898, 
e.  541,  (  25a,  cl.  3,  30  Stat.  553  (Comp.  St.  1913,  |  9609),  allowing  appeals 
In  such  cases  where  the  amount  involved  Is  $500  or  over. 

lEd.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  §  916 ;  Dec.  Dig. 
«=>455.] 

2.  Baz^kbuptct  ^=>440 — Proceedings — Appeals. 

Tlie  case,  although  informally  presented  in  the  court  below,  gave  rise 
to  a  controversy  in  bankruptcy  proceedings  amounting  to  an  intervention 
under  Bankruptcy  Act  July  1,  IvSOS,  §  24a  (Comp.  St.  1913,  §  9008);  the 
proceeding  was  not  open  to  revision  here,  under  section  24b  of  the 
act,  since  the  fund  was  recovered  in  the  court  below  subject  to  liens  al- 
leged   to  exist  against  it. 

[Kd.  Note. — For  other  cases,  see  Bankruptcy,  Cent.  Dig.  §  915;  Dec.  Dig. 
e=>For  otlior  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  &  Indexes 
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3.  Bankbuptct  ^=5>450^,  New,  voL  14  Key-No.  Series— Pbockedinos—Affbaza 

— ^Amount  in  Contbovebst. 

The  right  of  appeal  in  bankraptcy  proceedings  given  by  Bankruptcy  Act 
July  1,  1898,  (  24a,  is  not  affected  by  the  amount  in  controversy. 

4.  BANKRUPTCT  ^S>11 — PBOCKKMNQS — ^AnOIIXABT  PBOCEEniNOS. 

In  such  case,  though  appellant  receiver  was  appointed  trustee  before 
the  state  court  entered  the  order  directing  payment  of  the  fund  to  him, 
and  Bankruptcy  Act  July  1,  1898,  {  70a  (Comp.  St.  1913,  {  9654),  declares 
that  the  trustee  shall  be  vested  by  operation  of  law  with  the  title  of  the 
bankrupt  as  of  the  date  he  was  adjudicated  a  bankrupt,  the  District 
Court  for  Ohio  did  not,  by  reason  of  appellant's  appointment  as  trustee, 
lose  the  right  to  determine  in  the  ancillary  proceedings  claims  of  local 
creditors  to  liens  and  priorities,  for  the  court  had  ancillary  Jurisdiction 
under  section  2,  d.  20,  as  amended  by  Act  June  25,  1910,  c  412,  |  2,  36 
Stat  839  (Comp.  St  1913,  f  9586).  over  persons  or  property  within  its 
territorial  limits  in  aid  of  the  receiver  or  trustee  appointed  in  bankruptcy 
proceedings  pending  in  other  courts,  and  appellant  could  not  having  in- 
voked such  Jurisdiction,  at  his  option  withdraw  the  fund  from  the  custody 
of  the  court  under  authority  of  which  he  secured  it 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  1 11;  Dec.  Dig. 
«=»11.] 

5.  Bankbuptct  ^=»ll^~PBOGEBniNGS — ^DisTBiOT  CouBT — ^Anchxabt  Jubisdic- 

TION. 

As  District  Courts  in  bankruptcy  possess  ancillary  Jurisdiction  to  make 
orders  and  issue  process  in  aid  of  proceedings  pending  in  other  districts, 
such  ancillary  Jurisdiction  carries  with  it  power  for  the  ancillary  tribunal 
to  decide  questions  of  liens  and  priorities  to  property  over  whidi  it 
exercises  Jurisdiction. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  1 11;  Dec  Dig. 
«=»11.] 

6.  Bankbuptct  ^=^350 — Pbiobities — ^Labobebs — Opebatobs. 

Gen.  Code  Ohio,  (  8339,  provides  that  in  all  cases  when  property  of  an 
employer  is  placed  in  the  hands  of  an  assignee,  receiver,  or  trustee,  claims 
due  for  labor  performed  within  the  period  of  3  months  prior  to  the  time 
such  assignee,  receiver,  or  trustee  is  appointed  shall  first  be  paid  in  pref- 
erence to  all  other  claims,  except  claims  for  taxes  and  costs  of  adminis- 
tration, while  section  11138  declares  that  every  person  who  has  performed 
labor  as  an  operative  in  the  service  of  the  assignor  within  12  months  pre- 
ceding the  assignment  shall  be  entitled  to  receive  out  of  the  trust  funds, 
before  the  paying  of  other  creditors,  the  full  amount  of  wages  due  for  such 
labor  not  exceeding  $300.  The  latter  section  appeared  in  the  chapter 
regulating  the  administration  and  distribution  of  estates  of  insolvent 
debtors,  while  the  former  was  part  of  the  chapter  providing  for  Hens  of 
laborers  and  employes  of  any  person.  Held,  that  as  the  two  sections 
were  distinct,  providing  different  time  limits,  the  one  fixing  an  amount 
for  which  the  claim  might  be  asserted,  and  the  latter  fixing  none,  the 
latter  section  must  be  construed  as  not  applying  where  a  receiver  or 
trustee  is  appointed,  and  hence  laborers  or  operatives  having  claims 
against  an  insolvent  employer  are  not  receivers  having  been  appointed 
before  bankruptcy  and  its  assets  subsequently  taken  over  by  the  receiver 
and  trustee  in  bankruptcy,  entitled  to  assert  claims  under  section  11138, 
but  must  assert  them  under  section  8339. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  f  537;  Dec.  Dig. 
<e=>350.] 

T.  Bankbuptct  €=>350— Pbiobities — Pebsons  Entitucd — ^Labobeb& 

Within  Gen.  Code  Ohio,  f  8339,  giving  priority  to  claims  due  for  labor 
performed,  employ^  of  a  rubl)er  company  who,  on  Its  falling  into  diffi- 
culties, abandoned  their  work  of  superintendence  and  engineering  and 

^s»For  other  cases  see  same  topic  &  KEY-NUMBBR  in  all  Key-Numbered  Digests  ft  Indexes 
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discliarged  manual  labor  in  manufactnring  rubber  tires,  are,  despite  their 
superior  titles  and  higher  rate  of  pay,  entitled  to  priority  as  laborers. 
[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent.  Dig.  §  537 ;  Dea  Dig. 

8.  Bankruptct  ^=>350 — ^Review — ^Habmlbss  Ebbob. 

A  decree,  awarding  priority  to  laborers  under  state  statute,  is  not 
open  to  objection  on  the  ground  that  it  failed  distinctly  to  give  effect  to 
Bankruptcy  Act  July  1,  1898,  {  64b.  d.  4  (Comp.  St  1913,  (  9648),  giving 
priority  to  claims  of  laborers  for  services  rendered  within  three  months  of 
institution  of  proceeding,  where  under  the  circumstances  the  allowances 
must  have  been  the  same. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  (  537;  Dec  Dig. 
<S=>350.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
em  Division  of  the  Northern  District  of  Ohio,  in  Bankruptcy;  John 
H.  Clarke,  Judge. 

In  the  matter  of  the  bankruptcy  of  the  Cataract  Rubber  Company. 
Proceeding  by  Robert  S.  Emerson,  as  trustee  in  bankruptcy  and  as 
receiver  of  the  bankrupt,  and  another,  for  the  recovery  of  property 
against  which  Charles  A.  Castor  and  others  asserted  liens  and  prior- 
ities. From  a  decree  upholding  the  liens,  the  receiver  and  trustee  ap- 
peals.   Reversed  and  remanded,  with  directions  for  modification. 

The  Cataract  Rubber  Ck>mpany  was  incorporated  under  the  laws  of  the 
state  of  New  York,  and  its  principal  place  of  business  was  in  the  state  of 
Rhode  Island.  The  company  maintained  and  operated  a  plant  for  the  manu- 
facture of  rubber  tires  in  the  city  of  Wooster,  Wayne  county,  Ohio.  October 
24,  1914,  in  the  common  pleas  court  of  that  county,  and  at  the  suit  of  I.  C. 
Emery,  a  receiver  was  appointed  and  ordered  to  take  possession  of  the 
company's  assets  then  in  WsLjue  county.  Two  days  later,  proceedings  in 
involuntary  bankruptcy  were  commenced  against  the  company  In  the  District 
Court  of  Rhode  Island,  and  Robert  S.  Elmerson  was  on  the  same  day  appointed 
as  receiver  in  bankruptcy ;  and  on  November  7th  the  company  was  adjudged 
bankrupt.  On  the  18th  of  that  month,  and  upon  petition  of  creditors  who  were 
also  petitioners  in  the  involuntary  petition  in  bankruptcy,  Robert  S.  Emerson 
was  appointed  by  the  court  below  as  ancillary  receiver  of  the  bankrupt  **in  and 
for  the  Northern  district  of  Ohio,  with  all  of  the  rights  and  powers  to  carry 
into  force  and  effect  the  orders  of  the  original  court  of  Jurtsdiction.**  Decem- 
ber 7th  foUowing,  Robert  S.  Emerson  was  elected  trustee  In  bankruptcy  at 
Providence,  R.  I.  Three  days  later  the  receiver,  appointed  as  stated  in  the 
Wayne  common  pleas  court,  reported  to  that  court  that  he  had  sold  the 
rubber  company's  assets,  and  later  in  the  month  (December  31st)  filed  his  final 
report  In  that  court,  showing  the  net  balance  of  cash  assets  in  his  hands  to  be 
$1,259.74.  On  the  same  day  the  common  pleas  court  approved  and  confirmed 
the  report,  and  also  entered  an  order,  reciting  that  the  federal  District  Court 
of  the  Northern  District  of  Ohio  had  "made  an  order  for  the  [common  pleas] 
court  and  the  receiver  in  this  case  to  pay  over  to  said  Robert  Emerson,  re- 
ceiver and  now  trustee  of  the  Cataract  Rubber  Company,  bankrupt,  the  bal- 
ance of  the  money  and  assets  in  his  hands,"  and  directing  its  (the  common 
pleas')  own  receiver  to  "pay  over  to  said  Robert  Emerson,  receiver  and  now 
trustee  of  the  Cataract  Rubber  Company,  said  balance  in  his  hands.  ♦  •  ♦  »♦ 
On  the  20th  of  January  following,  the  court  below  modified  in  two  particulars 
its  previous  order  appointing  Emerson  as  ancillary  receiver:  (1)  Investing  the 
ancillary  receiver  with  the  **right  and  power  to  carry  into  force  and  effect 
the  orders  of  this  court  which  may  be  entered  herein" ;  and  (2)  directing  the 
ancillary  receiver  to  "report  and  account  to  this  court  for  all  property"  of 
the  bankrupt  coming  into  his  (the  ancillary  receiver's)  "possession  in  the 

^s»For  otber  cmam  m«  Mine  topic  A  KBT-NUMBBR  In  all  Key-Numbored  Digests  ft  Indexes 
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Northern  district  of  Ohio,"  and  to  "hold  the  same  subject  to  the  further 
order  of  this  court" — to  which  exception  was  reserved.  On  the  same  day,  the 
court  below  entered  an  order,  reciting  that  it  was  "made  to  appear  to  the 
court  that  residents  of  the  Northern  district  of  Ohio  hold  labor  claims  against 
the  bankrupt  herein,  and  that  there  is  doubt  as  to  whether  or  not  said 
claims  are  a  lien  upon  the  property  of  said  bankrupt,"  and  appointing  a  spe- 
cial master  to  take  testimony  as  to  the  character  and  amount  of  the  claims, 
the  times  the  services  were  rendered  and  the  claims  became  payable,  and  to 
report  findings  with  the  testimony  taken.  March  26th,  the  ancillary  receiver 
reported  to  the  court  below  that  the  state  receiver  had  paid,  though  without 
naming  the  date,  **to  the  trustee  In  bankruptcy,"  the  balance,  before  stated,  re- 
maining in  the  state  receiver's  hands,  "which  the  said  trustee  In  banltruptcy 
now  holds,  subject  to  the  orders  of  the  bankruptcy  court" 

The  special  master  filed  his  report  in  the  court  below,  stating  there  were 
nine  creditors  who  were  asking  preferences  under  section  11138,  Ohio  Gen. 
Code,  for  services  rendered  In  different  capacities  as  employ^  of  the  bank- 
rupt during  stated  periods  prior  to  the  bankruptcy  and  at  the  plant  in 
Wooster ;  the  sums  so  earned  by  each  claimant ;  and  his  allowance  to  each  in 
accordance  with  the  section  mentioned  of  the  Ohio  Code  and  the  fifth  clause  of 
section  64b  of  the  Bankruptcy  Act  Emerson  reserved  exceptions  to  this 
report  in  his  capacities  both  as  ancillary  receiver  and  trustee.  The  total 
recovery  so  allowed  exceeded  the  sum  paid  over  by  the  state  receiver,  and 
counsel  agree  that  this  fund  is  in  the  hands  of  the  District  Court  derk.  Ther 
court  below  approved  the  report  and  entered  an  order,  directing  payment  to 
be  made  to  the  claimants  pro  rata,  according  to  the  allowances  made  to  them, 
respectively,  out  of  the  balance  remaining  in  the  fund  In  question  after  pay- 
ment of  the  costs  and  the  special  master's  fee.  Emerson,  as  trustee  and  as 
ancillary  receiver,  and  the  Manhasset  Manufacturing  Company,  a  petitioning 
creditor,  appeal  from  this  order. 

A.  A.  Steams,  of  Cleveland,  Ohio,  for  appellants. 
A.  D.  Metz,  of  Wooster,  Ohio,  for  appellees. 

Before  WARRINGTON  and  KNAPPEN,  Circuit  Judges,  and 
SESSIONS,  District  Judge. 

WARRINGTON,  Circuit  Judge  (after  stating  the  facts  as  above). 
The  ultimate  question  concerns  the  distribution  of  the  fund  pointed  out 
in  the  statement.  The  appellants  contend  that  the  fund  should  be 
turned  over  to  the  court  of  primary  jurisdiction,  the  District  Court 
of  Rhode  Island,  sitting  in  bankruptcy,  for  purposes  of  distribution 
among  all  the  creditors  of  the  bankrupt  estate.  The  appellees,  who 
are  the  nine  labor  claimants,  insist  that  the  court  below,  sitting  in 
bankruptcy  and  as  the  ancillary  tribunal,  is  empowered  to  pass  upon 
the  questions  of  priority  and  to  provide  for  applying  the  fund  accord- 
ingly. 

[  1  ]  Before  the  issue  thus  made  can  be  considered,  it  will  be  neces- 
sary to  pass  upon  a  preliminary  matter.  The  appellees  have  presented 
a  motion  to  dismiss  the  appeal.  The  grounds  of  the  motion  in  sub- 
stance are:  (a)  That  "no  claim  allowed  or  judgment  or  decree  ren- 
dered" exceeds  $300,  and  so  the  appeal  cannot  be  sustained  under  sec- 
tion 25a,  cl.  3,  of  the  Bankruptcy  Act ;  and  (b)  that  such  a  case  as 
this  is  not  open  to  appeal  under  any  other  provision  of  that  act  The 
theory  of  the  first  ground  is  that  the  final  action  of  the  court  below 
was  the  rendition  of  "a  judgment  allowing  *  *  *  a  debt  or  claim" 
in  favor  of  the  claimants,  respectively,  for  sums  less  than  "five  hun- 
dred dollars,"  and  that  since  the  claims  as  allowed  are  separate  and 
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distinct  in  ownership,  the  appeal  must  fail  for  lack  of  the  requisite 
amount  in  any  of  them.  This  is  a  misconception  of  the  case.  Neither 
the  f^ct  that  the  appellees  severally  rendered  the  services  as  to  which 
priority  was  determined,  nor  the  value  of  such  services,  is  in  any  in- 
stance in  dispute.  The  testimony  taken  before  the  special  master 
shows  that  the  value  of  the  services  rendered,  respectively,  by  two 
of  the  appellees  was  in  excess  of  the  minimum  sum,  $500,  named  in 
clause  3  of  section  2Sa ;  and  those  two  amounts  were  each  reduced  to 
$300,  because  of  the  limitation  contained  in  section  11138,  Ohio  Gen. 
Code,  on  which  the  appellees  mainly  rely.  The  positions  taken  by  the 
appellees  were  that  under  that  section  of  the  Ohio  statute  each  was 
entitled  to  receive  out  of  the  bankrupt  fund  in  preference  to  other 
creditors  "the  full  amount  of  wages  due  for"  his  "labor,  not  exceed- 
ing three  hundred  dollars";  in  other  words,  they  sought  to  have  the 
fund  distributed  and  applied  in  payment  of  acknowledged  claims,  at 
least  in  sums  not  exceeding  in  any  instance  the  amount  prescribed 
by  the  state  statute.  It  is,  moreover,  to  be  observed  that  when  the 
bankruptcy  proceedings  were  commenced  against  the  Cataract  Com- 
rany  and  the  adjudication  took  place  in  the  District  Court  of  Rhode 
Island,  possession  of  the  property  which  is  represented  by  the  fund  in 
question  was  in  the  receiver  appointed  in  the  common  pleas  court  of 
Wayne  county,  Ohio;  that  this  receivership  was  created  at  the  suit 
of  one  of  the  present  appellees  for  the  benefit  of  himself  and  the  other 
creditors  of  the  Cataract  Company;  that  it  became  necessary  to  in- 
stitute a  proceeding  in  the  court  below,  as  an  ancillary  tribunal,  to 
gain  possession  of  this  property  and  ultimately  of  the  fund ;  and  con- 
sequently that  neither  the  property  nor  the  fund  ever  passed  into  the 
hands  of  Emerson  as  trustee  in  bankruptcy  in  virtue  alone  of  the  ad- 
judication. The  practical  effect,  then,  of  the  action  taken  by  the  pres- 
ent appellees  in  the  court  below  was  to  assert  priorities,  indeed  liens, 
against  the  fund.  Plainly,  the  action  was  not  to  secure  a  judgment 
allowing  a  debt  or  claim  within  the  meaning  of  clause  3,  §  25a;  and 
hence  tihe  motion  to  dismiss  must  depend  upon  the  other  eround  of- 
fered in  its  support. 

[2,3]  Section  24a  invests  the  Circuit  Courts  of  Appeals  with  "ap- 
pellate jurisdiction  of  controversies  arising  in  bankruptcy  proceeding? 
from  the  courts  of  bankruptcy  from  which  they  have  appellate  juris- 
diction in  other  cases."  The  jurisdiction  so  given  is  not  in  terms  af- 
fected by  the  amount  involved.  In  re  Rouse,  Hazard  &  Co.,  91  Fed. 
96,  98,  33  C.  C.  A.  356  (C.  C.  A.  7).  It  is  to  be  inferred  from  the 
record  that  the  action  taken  by  the  appellees  in  the  court  below  was, 
in  practical  intent  and  purpose,  an  intervention  in  bankruptcy  proceed- 
ings which  gave  rise  to  a  controversy  within  the  meaning  of  section 
24a.  There  were  nine  claimants  asserting  priorities,  or,  in  effect,  as 
we  have  seen,  liens,  against  a  particular  fund  which,  we  repeat,  was 
not  derived  through  direct  operation  of  the  adjudication  in  bank- 
niptcy.  Such  action  naturally  invoked  the  equity  jurisdiction  of  the 
court;  and  the  court  below,  sitting  in  bankruptcy,  ordered  the  fund 
to  be  applied  in  partial  satisfaction  of  these  admittedly  earned  labor 
claims.     No  formal  pleadings,  it  is  true,  were  presented  by  either  side 
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to  show  the  theory  of  the  parties,  either  as  respects  recovery  or  de- 
fense. It  is  to  be  presumed  that  the  appellees  initiated  their  action 
by  orally  calKng  attention  to  the  facts  concerning  services  they  had 
rendered  to  the  bankrupt;  for,  as  we  have  shown  in  the  statement, 
an  order  was  entered  January  20,  1915,  reciting  that  "it  being  made 
to  appear  to  the  court  that  residents"  of  the  district  "hold  labor  claims 
against  the  bankrupt  herein,  and  that  there  is  doubt  as  to  whether  or 
not  said  claims  are  a  lien  upon  the  property  of  said  bankrupt,"  where- 
upon the  special  master  was  appointed  to  take  testimony,  as  stated. 
The  nature  of  this  action  is  further  shown  by  the  report  and  findings 
of  the  special  master,  who  appears  to  have  treated  the  earnings  as 
constituting  liens  upon  the  fund ;  and  also  by  the  exceptions  reserved 
below  and  the  assignments  made  here  by  the  appellants,  in  which  it  is 
stated,  among  other  things,  that  the  title  to  the  fund  had  passed  di- 
rectly from  the  state  receiver  to  Emerson,  as  trustee  in  bankruptcy 
and  not  as  ancillary  receiver,  and,  consequently,  that  the  fund  was 
not  within  the  jurisdiction  of  the  court  below,  but  was  within  that  of 
the  court  of  primary  jurisdiction.  The  method  thus  adopted  of  in- 
troducing and  conducting  the  controversy  was  certainly  informal,  to 
say  the  least,  and  yet  the  method  discloses  an  assertion  and  denial 
of  liens  against  the  fund,  also  a  dispute  as  to  where  the  title  to  the 
fund  as  well  as  its  control  lay.  The  method  further  discloses  an  align- 
ment of  parties  similar  to  that  involved  in  a  plenary  action.  Surely 
these  features  ought  not  to  be  ignored  at  the  instance  of  any  of  the 
parties  themselves.  It  has  been  aptly  said  that  "the  Bankruptcy  Act 
is  remedial  and  should  be  interpreted  reasonably  and  according  to  the 
fair  import  of  its  terms,  with  a  view  to  effect  its  objects  and  to  pro- 
mote justice"  (Botts  v.  Hammond,  99  Fed.  916,  920,  40  C.  C.  A.  179 
[C.  C.  A.  4]);  and,  in  working  out  these  ends,  the  bankruptcy  courts 
have  not  indulged  in  technicalities  wherever  a  liberal  procedure  was 
consistent  with  the  substantial  rights  of  the  parties  in  interest;  and 
one  of  the  clear  objects  of  the  Bankruptcy  Act  is  to  secure  speedy 
and  economical,  though  just,  adjudication  of  controversies  arising  in 
bankruptcy  proceedings.  These  considerations  lead  us  to  believe  that 
the  action  taken  below  in  respect  of  these  labor  claims  fairly  involved 
a  controversy  under  section  24a,  and  so  justified  the  appeal.  Rode 
&  Horn  V.  Phipps,  195  Fed.  414,  418,  115  C.  C.  A.  316,  and  citations 
(C.  C.  A.  6);  Bell  v.  Arledge,  192  Fed.  837,  839,  113  C.  C.  A.  161 
(C.  C.  A.  5);  In  re  Breyer  Printing  Co.,  216  Fed.  878,  881,  133  C.  C. 
A.  82  (C.  C.  A.  7) ;  Southern  Cotton  Oil  Co.  v.  Elliotte,  218  Fed.  567, 
568.  134  C.  C.  A.  295  (C.  C.  A.  6) ;  In  re  Martin,  201  Fed.  31,  33,  tit. 
"Jurisdiction,"  to  37  (119  C.  C.  A.  363);  s.  c,  sub  nom.  Globe  Bank  v. 
Martin,  236  U.  S.  288,  295,  296,  35  Sup.  Ct.  377,  59  L.  Ed.  501 ;  In  re 
Hartzell,  209  Fed.  775,  776,  778,  126  C.  C.  A.  499  (C.  C.  A.  8) ;  Hough- 
ton V.  Burden,  228  U.  S.  161,  164,  165,  33  Sup.  Ct.  491,  57  L.  Ed.  780. 
It  hardly  is  necessary  to  say  that  in  reaching  this  conclusion  we  do  not 
here  pass  upon  the  merits  of  the  action.  The  attempt  has  been  to  de- 
scribe the  action  with  a  view  of  testing  the  challenge  made  of  the 
remedy  of  appeal.  We  are  not,  however,  unmindful  of  the  remedy, 
as  respects  a  proceeding  in  bankruptcy,  given  by  section  24b  to  super- 
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intend  and  revise  in  matter  of  law,  though  it  must  be  said  that  coun- 
sel do  not  even  suggest  that  remedy  as  tfie  proper  one  here.  At  first 
view  it  would  seem  that  these  labor  claims  presented  questions  of  law 
which  might  well  have  been  disposed  of  as  a  step  in  an  ordinary  "pro- 
ceeding in  bankruptcy,"  as  distinguished  from  a  "controversy  arising 
in  a  bankruptcy  proceeding"  (In  re  Rouse,  Hazard  &  Co.,  supra,  91 
Fed.  99,  33  C.  C.  A.  356;  In  re  Worcester  County,  102  Fed.  808, 
813,  814,  42  C.  C.  A.  637  [C.  C.  A.  1] ;  O'Dell  v.  Boyden,  ISO  Fed. 
731,  732,  80  C.  C.  A.  397  [C.  C.  A.  6]  10  Ann.  Cas.  239;  Orinoco 
Iron  Co.  V.  Metzel,  230  Fed.  40,  48,  144  C.  C.  A.  338  [C.  C.  A.  6]); 
but  in  reality  the  instant  case  is  distinguishable  from  these  decisions, 
and  for  the  reasons  that  when  the  present  proceeding  in  bankruptcy 
was  commenced  and  the  adjudication  declared,  the  bankrupt,  the  Cat- 
aract Company,  was  not  in  possession  of  either  the  property  or  the  fund 
derived  therefrom,  and  the  ancillary  proceeding  was  found  necessary 
in  order  to  gain  possession.  We  but  repeat  when  we  say  that  the  fund 
thus  reduced  to  possession  came  into  the  court  below  with  priorities, 
indeed,  liens,  alleged  to  exist  against  it  in  favor  of  resident  claimants, 
and  so  gave  rise  to  a  controversy  within  the  meaning  of  section  24a. 
In  re  Breyer  Printing  Co.,  supra,  216  Fed.  881,  882,  133  C.  C.  A.  82. 
The  motion  to  dismiss  will  be  denied. 

[4]  Upon  the  merits  of  the  case  the  appellants'  counsel  contend 
that  the  jurisdiction  derived  through  the  ancillary  proceeding  did  not 
empower  the  court  below  to  determine  the  rights  of  appellees  in  the 
fund  recovered.  The  theory  of  this  contention  is  that  Emerson's 
selection  as  trustee  operated  to  vacate  his  positions  as  receiver  and 
ancillary  receiver,  and  that  the  state  court  receiver  did  not  pay  over 
the  fund  until  after  Emerson's  selection  as  trustee  was  made.  Coun- 
sel, in  effect,  concede  that  if  the  fund  had  been  paid  over  before 
such  selection,  the  court  below  could  have  controlled  and  applied  the 
fund  at  the  suit  of  the  resident  claimants.  Thus  the  issue  is  reducible 
to  the  circumstance  that  possession  of  the  fund  was  not  secured 
until  after  the  trustee  was  chosen.  It  is  to  be  remembered  that  while 
Emerson  was  first  appointed  by  the  court  below  as  ancillary  receiver 
for  the  Northern  district  of  Ohio,  "with  all  of  the  rights  and  powers 
to  carry  into  force  and  effect  the  orders  of  the  original  court  of 
jurisdiction,"  yet  that  this  portion  of  the  order  was  subsequently  va- 
cated, and  Emerson  reappointed  as  ancillary  receiver,  but  invested 
only  "with  the  right  and  power  to  carry  into  force  and  effect  the 
orders  of  this  court  which  may  be  entered  hereafter";  and  it  was 
at  the  same  time  ordered  that  the  ancillary  receiver  should  report 
and  account  to  the  court  below  "for  all  property  of  said  bankrupt 
coming  into  his  possession"  in  such  Northern  district,  and  that  he 
should  "hold  the  same  subject  to  the  order  of  this  court."  We  have 
seen  that  the  fund  was  paid  over  by  the  state  receiver  under  an  order 
of  the  state  court,  and  that  this  order  contained  a  recital  that  it  was 
made  in  pursuance  of  an  order  of  the  court  below.  It  is  admitted 
by  appellees  that  the  fund  was  paid  by  the  state  receiver  after  Emer- 
son had  been  elected  trustee;  and  in  his  report  as  ancillary  receiver 
to  the  court  below,  March  26,  1915,  Emerson  stated  that  the  fund 
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was  paid  to  the  "trustee  in  bankruptcy."  Despite  this,  we  have 
seen  that  the  order  of  the  state  court,  directing  its  receiver  to  pay 
over  the  fund,  distinctly  provided  that  it  should  be  paid  to  "Robert 
Emerson,  receiver  and  now  trustee  of  the  Cataract  Rubber  Company, 
bankrupt";  and,  although  the  record  fails  to  disclose  the  form  of 
the  receipt  given  to  the  state  receiver,  it  is  to  be  presumed,  and  it 
is  so  stated  without  denial  by  appellees'  counsel,  that  the  receipt  con- 
formed with  the  order  of  the  state  court. 

Section  2  of  the  Bankruptcy  Act  (subdivision  20),  as  amended 
June  25,  1910,  vests  in  the  federal  District  Courts — 

"ancillary  Jurisdiction  over  persons  or  property  within  their  respective  terri- 
torial Umits  in  aid  of  a  receiver  or  trustee  appointed  in  any  bankruptcy  pro- 
ceedings pending  in  any  other  court  of  bankruptcy."    3d  Stat.  pt.  1,  839. 

We  cannot  think  that  Emerson's  selection  as  trustee  operated  to 
vacate  his  ancillary  receivership,  and  to  transfer  the  fund  through 
him  as  trustee  to  the  sole  control  of  the  court  of  primarv  jurisdic- 
tion. It  is,  of  course,  true,  as  counsel  say,  that  section  70a  of  the 
Bankruptcy  Act  provides  that  the  trustee  shall  be  "vested  by  opera- 
tion of  law  with  the  title  of  the  bankrupt  as  of  the  date  he  was  ad- 
judged a  bankrupt";  still  reliance  on  this  provision  ignores  the  facts 
that  the  property  from  which  the  fund  was  derived  was  in  posses- 
sion of  the  state  court  receiver  at  the  times  of  both  the  bankruptcy 
and  the  adjudication,  and  that  admittedly  the  rights  of  the  ancillary 
receiver  and  the  trustee  in  bankruptcy  in  respect  of  the  property  could 
be  determined  only  through  the  ancillary  proceeding  in  question.  The 
object  of  bestowing  ancillary  jurisdiction  would  naturally  be  to  in- 
vest the  tribunal,  whose  aid  is  once  invoked,  with  power  itself  to 
control  the  agencies  coming  within  its  territorial  jurisdiction,  and 
likewise  the  property  found  and  sought  to  be  recovered  therein  on 
behalf  of  the  bankrupt's  estate.  It  would  be  an  anomalous  proceed- 
ing which  would  suffer  an  ancillary  receiver  or  a  trustee  in  bank- 
ruptcy at  his  option  to  withdraw  property  recovered  through  the  aid 
of  the  ancillary  tribunal,  and  regardless  alike  of  the  tribunal  itself 
and  resident  suitors  there  appearing  and  claiming  priorities  or  liens 
against  the  property.  This  would  be  to  make  the  ancillary  tribunal  a 
mere  instrument  of  the  official  instituting  the  action,  since  it  would 
deny  to  the  tribunal  power  to  pass  upon  the  rights  of  adverse  claim- 
ants and  even  of  a  person  found  in  possession  of  the  property.  Such 
a  proceeding  would  hardly  square  with  due  process  of  law ;  it  would 
savor  rather  of  violence. 

[5]  It  was  held  prior  to  the  amendment  of  1910  that  the  District 
Courts  of  the  United  States,  sitting  in  bankruptcy,  each  possessed 
"ancillary  jurisdiction  to  make  orders  and  issue  process  in  aid  of 
proceedings  pending  and  being  administered  in  the  District  Court  of 
another  district."  Babbit  v.  Dutcher,  216  U.  S.  102,  30  Sup.  Ct.  372, 
54  L.  Ed.  402,  17  Ann.  Cas.  969;  Elkus,  Petitbner,  216  U.  S.  115, 
117,  30  Sup.  Ct.  377,  54  I^.  Ed.  407.  Ancillary  jurisdiction,  it  is 
true,  signifies  power  to  aid  primary  jurisdiction.  But  the  power  in 
an  ancillary  tribtmal  to  take  possession  of  property  at  all  is  founded 
on  the  interest  therein  of  the  person  or  estate  in  whose  right  the 
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proceeding  is  maintained;  and  this  interest  cannot,  in  the  nature  of 
things,  be  ascertained  without  passing  upon  such  adverse  interests 
as  may  be  claimed  by  others  in  the  property.  When,  therefore,  an 
ancillary  tribunal  takes  possession,  whether  with  or  without  opposi- 
tion, such  possession  draws  to  that  tribunal  power,  indeed,  imposes 
a  duty,  to  determine  all  questions  of  priorities  and  liens  affecting 
the  property.  This  applies  with  especial  force  to  the  rights  of  res- 
ident adverse  claimants.  Fidelity  Trust  Co.  v.  Gaskell,  195  Fed. 
865,  873,  115  C.  C.  A.  527  (C.  C.  A.  8);  In  re  Farrell,  201  Fed. 
338,  339,  119  C.  C..A.  576  (C.  C.  A.  6);  Loeser  v.  Dallas,  192  Fed. 
909,  911,  114  C.  C.  A.  349  (C.  C.  A.  3);  In  re  Lipman  (D.  C.)  201 
Fed.  169,  172;  In  re  Rathfon  Bros.  (D.  C.)  200  Fed.  108.  109.  It 
results  that  the  court  below  had  complete  control  of  Emerson  in  both 
of  his  capacities  as  respects  this  fund  (Fidelity  Trust  Co.  v.  Gaskell, 
supra,  195  Fed.  874,  115  C.  C.  A.  527;  Reynolds  v.  Stockton,  140 
U.  S.  254,  272,  11  Sup.  Ct.  773,  35  L.  Ed.  464. 

[I]  The  final  question  is  whether  the  claims  of  any  of  the  appellees 
are  recoverable  under  either  section  11138  or  section  8339  of  the 
Ohio  Gen.  Code.  The  learned  trial  judge,  in  affirmance  of  the  spe- 
cial master's  ruling,  based  allowance  of  all  the  claims  upon  section 
11138.    The  portion  of  that  section  so  relied  on  provides: 

"Each  person  who  has  performed  labor  as  an  operative  In  the  service  of  the 
ajBsignor,  within  twelve  months  preceding  the  assignment,  shaU  be  entitled  to 
receive  out  of  the  trust  funds,  before  the  paying  of  other  creditors,  the  full 
amount  of  wages  due  for  such  labor,  not  exceeding  three  hundred  dollars." 
5  Page  and  Adams  Ann.  O.  G.  0. 

It  was  held  that  this  provision  operated  to  create  a  lien  upon 
the  fund  in  dispute,  securing  each  labor  claim  in  a  sum  not  exceed- 
ing $300.  This  was  upon  the  theory  that  the  case  is  controlled  bv 
the  ruling  of  this  court  in  In  re  Laird,  109  Fed.  550,  48  C.  C.  A.  538. 
and  the  decision  of  the  Supreme  Court  of  Ohio  in  Machine  Co.  v. 
Supply  Co.,  68  Ohio  St.  535,  67  N.  E.  1055,  64  L.  R.  A.  845,  96 
Am.  St.  Rep.  677.  The  foregoing  statutory  provision  was  not  in- 
vdved  in  the  Laird  Case.  The  provision  there  relied  on  in  sustain- 
ing labor  claims  was  the  following  portion  of  the  present  section 
8339,  Ohio  Gen.  Code,  which  at  the  time  of  the  decision  bore  the 
number  3206a,  Ohio  Revised  Statutes  (In  re  Laird,  109  Fed.  554,  48 
CCA.  542): 

"In  all  cases  when  property  of  an  employer  Is  placed  In  the  hands  of  an 
assignee,  receiver  or  trustee,  claims  due  for  labor  performed  within  the 
period  of  three  months  prior  to  the  time  such  assignee,  receiver  or  trustee  is 
appointed,  shall  first  be  paid  out  of  the  trust  fund,  in  preference  to  all  other 
claims  against  such  employer,  except  claims  for  taxes  and  the  costs  of  adminis- 
tering the  trust" 

Several  observations  are  to  be  made  upon  these  two  statutory  pro- 
visions. The  one  of  most  obvious  pertinence  is  the  difference  in 
time  within  which  the  services  must  have  been  rendered  in  order  to 
come  within  the  respective  limitations  there  prescribed;  the  first 
being  "twelve  months  preceding  the  assignment,"  and  the  other 
''three  months  prior  to  the  time  such  assignee,  receiver  or  trustee  is 
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appointed."  The  services  of  each  of  the  nine  claimants  here  were 
rendered  within  this  twelve  months'  limitation,  but  only  four  of  the 
claimants  distinctly  appear  to  have  performed  any  services  within  the 
three  months'  limitation,  and  such  latter  services  were  small  in  com- 
parison with  the  whole.  It  is  next  to  be  observed  of  these  statutes 
that  the  one  first  in  part  quoted  belongs  to  the  chapter  regulating  the 
administration  and  distribution  of  estates  of  insolvent  debtors  (5  Page 
&  Adams  Ann.  O.  G.  C.  pp.  431,  488),  and  that  the  other  is  part 
of  the  chapter  which  in  distinct  terms  provides  for  liens,  and,  among 
others,  for  liens  of  "laborers  and  employes  of  any  person,"  etc.  (3  Page 
&  Adams  O.  G.  C.  pp.  1081,  1103).  Further,  the  first  statute  relates 
to  **each  person  who  has  performed  labor  as  an  operative,"  and  the  sec- 
ond one  to  "laborers  and  employes"  whose  claims  are  "for  labor  per- 
formed"; and,  while  the  claim  of  an  "operative"  may  cover  a  period 
of  12  months,  the  amount  of  recovery  is  limited  to  $300,  and  although 
a  claim  "for  labor  performed"  may  cover  a  period  of  only  3  months, 
there  is  no  restriction  upon  the  amount  of  recovery. 

In  view  of  these  marked  differences  between  the  two  statutes,  it 
is  reasonably  to  be  inferred  that  they  are  independent  each  of  the 
other,  and  designed  for  the  accomplishment  of  distinct  objects ;  and 
such  was  the  conclusion  of  this  court  in  In  re  City  Trust  Co.,  121 
Fed.  706,  58  C.  C.  A.  126.  That  case  presented  the  question  whether 
the  claims  of  "operatives"  were,  under  either  section  3206a  (now 
section  8339)  or  section  6355  (now  section  11138),  or  both,  entitled 
to  priority  over  certain  prior  and  good-faith  chattel  mortgage  liens. 
Moreover,  a  deed  of  assignment  for  the  benefit  of  creditors  had  been 
made  by  the  assignor  previous  to  the  adjudication  in  bankruptcy;  and 
the  court  was  accordingly  called  upon  to  determine  whether,  under 
either  or  both  of  these  statutes,  the  operatives'  claims  were  entitled 
to  priority  over  the  claims  of  the  chattel  mortgagees.  This  led  to  the 
consideration  again  of  the  Laird  Case  and  sdso  to  its  reaffirmance. 
The  result  was  to  deny  the  application  of  section  6355  (now  section 
11138)  to  estates  held  by  receivers  or  trustees,  and  also  to  deny  to 
laborers,  who  might  fairly  be  classed  as  operatives,  the  benefit  of 
both  section  3206a  and  section  6355 ;  the  present  Mr.  Justice  Day 
saying  in  the  course  of  the  opinion  (121  Fed.  708,  58  C.  C.  A.  128): 

"Section  6355  (now  section  11138)  is  a  part  of  the  chapter  regulating  the 
administration  of  estates  of  insolvent  debtors,  and  deals  with  the  distribution 
of  the  fund  in  the  hands  of  the  assignee.  It  does  not  have  to  do  with  estates 
placed  in  the  hands  of  receivers  or  trustees.    ♦    ♦    ♦ »' 

And  again  (121  Fed.  709,  58  C.  C.  A.  129): 

"While  we  realize  the  general  principle  which  gives  to  this  kind  of  legisla- 
tion a  liberal  construction,  with  a  view  to  carrying  out  its  beneficent  purposes, 
we  do  not  think  it  was  the  intention  of  the  Legislature  to  give  to  laborers  of 
this  class  the  benefit  of  both  sections  3206a  and  6355.  As  we  have  said,  the 
broad  provisions  of  3206a  might  Include  aU  classes  of  laborers ;  but  in  section 
6355  the  Le^slature  is  dealing  with  a  distinct  class,  fixing  the  right  to  prefer- 
ential claims  in  cases  of  assignment." 

The  effect  of  this  was  to  deny  to  an  "operative"  under  present 
section  11138  the  right  to  claim  any  benefit  under  old  section  3206a, 


Digitized  by  VjOOQIC 


BMEBSON  y.  CASTOR  249 

m  cases  where  an  assignment  has  been  made ;  and  the  judgment  be- 
low was  reversed  for  that  reason.  The  present  importance  of  that 
ruling  will  be  seen  in  the  fact  that  in  the  instant  case  the  court  below, 
in  affirming  the  special  master,  found  that  the  appellees  were  opera- 
tives within  the  meaning  of  section  11138,  and  also  entitled  to  liens 
under  that  section  upon  the  theory  of  the  rule  laid  down  in  the  Laird 
Case.  This  was  to  overlook  the  ruling  in  the  City  Trust  Case  that 
section  11138  applies  only  to  cases  of  assignment,  and  not  to  cases  of 
receivership.  However,  it  was  not  decided  in  the  City  Trust  Case 
that  operatives,  within  the  meaning  of  old  section  6355,  would  not 
be  entitled  to  prove  their  claims  under  old  section  3206a,  wherever 
it  appears  that  tiie  estate  has  been  placed  in  the  hands  of  a  receiver 
instead  of  an  assignee.  This  points  to  an  important  distinction  which 
must  be  observed  when  considering  both  the  City  Trust  Case  and 
the  Laird  Case;  the  fact  of  the  assignment  which  appeared  in  the 
former  case  was  held  to  require  disallowance  of  the  claims  of  oper- 
atives under  old  section  3206a,  while  the  presence  of  the  receivership 
in  the  Laird  Case  was  sufficient  to  justify  allowance  of  the  claims 
there  involved  under  that  section.  True,  no  question  arose  in  the 
latter  case  as  to  the  character  of  the  claims,  that  is,  whether  of  oper- 
atives or  only  of  ordinary  laborers,  though  apparently  they  were  of 
the  latter  class ;  but  the  point  is  clear,  and  it  must  be  borne  in  mind, 
that  the  effect  of  these  two  decisions  is  to  allow  claims  of  operatives 
under  old  section  3206a,  where  the  estates  are  not  in  the  hands  of  an 
assignee,  but  are  in  the  hands  of  a  receiver,  yet  it  is  equally  im- 
portant to  remember  that  allowance  imder  old  section  3206a  must  be 
subject  to  the  limitation  in  point  of  time  prescribed  by  that  section. 

It  is,  however,  urged,  and  it  was  in  effect  so  held  below,  that  the 
decision  in  Machine  Co.  v.  Supply  Co.,  supra,  68  Ohio  St.  535,  67 
N.  E.  1055,  64  L.  R.  A.  845,  96  Am.  St  Rep.  677,  decides  that  labor 
claimants  like  the  present  are  entitled  "to  inv<Ae  the  provision  most 
favorable  to  themselves,"  that  is,  the  provision  of  either  of  these  Ohio 
laws.  We  do  not  so  understand  that  decision.  The  sole  question 
involved  in  the  case  was  one.  of  priority  as  between  the  claims  of  cer- 
tam  laborers  and  chattel  mortgagees.  The  property  of  the  mortgagor 
had  been  placed  in  the  hands  of  receivers  in  the  common  pleas  court 
of  Allen  county,  Ohio,  and  after  the  property  had  been  converted 
into  money  the  rights  of  the  parties  were  transferred  to  the  fund  so 
derived.  The  circuit  court  held  that  the  amounts  due  on  the  laborers' 
claims  should  first  be  paid  in  full,  and  the  remainder  applied,  in  a 
way  pointed  out,  to  the  payment  of  the  mortgages.  The  judgment 
was  reversed  and  the  holders  of  the  chattel  mortgages  were  given 
priority.  Plainly  the  question  involved,  and  so  the  judgment,  had 
no  relation  to  a  right,  like  that  mentioned  in  the  opinion,  of  labor 
claimants  to  select  and  recover  under  the  statute  "most  favorable  to 
themselves."  The  court  was  required,  and  only  required  to  determine 
which  of  two  classes  of  claimants — one  class  claiming  for  labor  per- 
formed and  the  other  for  loans  secured  by  chattel  mortgages — should 
be  subordinated  to  the  other  in  the  distribution  of  the  fund ;  ani  noth- 

*mg  more  than  the  determination  of  that  issue  is  to  be  f  otmd  in  the  syl- 
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labus.  Under  the  Ohio  rule  the  syllabus  is  controlling,  "even  though 
the  expression  of  the  judge"  delivering  the  opinion  "should  be  thought 
to  indicate  a  state  of  mind  favorable  to  the  contention  of  counsel  upon 
a  question  not  before  the  court."  Trust  Co.  v.  Stich,  71  Ohio  St. 
459,  466,  467,  73  N.  E.  520.  As  respects  the  third  paragraph  of  the 
syllabus  in  the  Machine  Company  Case,  the  term  "trust  fund"  there 
referred  to  and  defined  clearly  relates  to  the  general  estate  of  the 
debtor,  and  which,  incumbrances  being  discharged,  is  applicable  to 
the  payment  of  labor  claims,  if  there  be  any,  according  as  such  claims 
arise  under  the  one  or  the  other  of  the  sections  there  mentioned,  in 
preference  to  the  claims  of  general  creditors.  This  by  no  means  holds 
that  an  "operative"  has  a  choice  of  these  statutes  as  respects  the  en- 
forcement of  his  claim.  The  decision  in  that  case,  therefore,  is  not 
in  conflict  with  the  decision  in  the  City  Trust  Case,  certainly  so  far 
as  anything  here  involved  is  concerned;  and,  in  view  of  the  latter 
decision,  we  hold  that  section  11138  has  no  application  to  the  present 
case. 

[7]  It  follows  that  if  we  treat  the  four  appellees  as  "operatives," 
who  rendered  services  within  three  months  of  the  appointment  of  the 
receiver  in  the  state  court,  they  are,  by  reason  of  such  receivership, 
entitled  to  allowance  for  those  services,  under  section  8339  (old  section 
3206a).  Further,  if  such  appellees  were  not  "operatives"  within  the 
meaning  of  section  11138,  but  were  engaged  as  ordinary  laborers,  in 
the  three  months'  period  mentioned,  still  the  allowance  may  be  based 
on  the  same  section ;  i.  e.,  8339.  We  are  disposed  to  interpret  the  view 
entertained  by  the  learned  trial  judge  that  appellees  were  operatives, 
within  the  meaning  of  section  11138,  to  have  been  intended  rather  as 
a  conclusion  of  law  than  a  finding  of  fact.  As  we  understand  the 
evidence,  these  four  appellees  were  in  that  period  engaged  in  a  sub- 
stantial way  in  the  performance  of  manual  labor.  True,  Emery  was 
employed  as  "consulting  engineer  and  rubber  expert,"  and  was  later 
operating  machinery,  Castor  was  employed  as  superintendent,  and 
Bogner  as  machinist ;  but  the  remaining  appellee  was  the  night  watch- 
man, Davenport.    It  was  shown,  however,  and  so  found  below : 

"The  plant  waa  a  very  smaU  one,  employing  at  least  in  its  later  stages  only 
nine  men  in  all,  and  the  testimony  shows  that  Emery  and  Castor,  necessarily 
having  little  to  do  in  the  way  of  superintendence,  and  the  company  being  in 
financial  difficulty,  devoted  themselves,  in  large  part,  to  manual  labor  contribut- 
ing to  the  manufacture  of  rubber  tires." 

Indeed,  we  think  it  is  fairly  to  be  inferred  that  so  far  as  any  serv- 
ices were  rendered  by  Emery,  Castor,  and  Bogner  in  the  last  three 
months,  their  services  consisted  mainly  in  the  performance  of  manual 
labor  and  negligibly  in  the  discharge  of  their  earlier  duties.  It  is 
this  feature  of  Sie  evidence  which  we  think  warrants  the  belief  that 
the  titles  borne  by  these  three  appellees  signify  but  little  in  the  last 
stages  of  the  business,  and  consequently  that  their  claims,  as  well  as 
the  claim  of  the  watchman,  may  rightfully  be  classified  and  tre^^ed 
as  falling  within  the  purview  of  section  8339  (old  section  3206a). 
The  wages  of  Emery  and  Castor  were,  it  must  be  conceded,  in  excess 
of  what  would  ordinarily  be  allowed  to  persons  for  such  work  as 
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they  were  latterly  required  to  perform,  and  yet  for  aught  that  appears 
their  employer  was  satisfied  with  the  wages  and  they  with  the  labor. 
See  allowance  of  Winn's  claim  in  Blessing  v.  Blanchard,  223  Fed.  35, 
37,  138  C.  C.  A.  399  (C.  C.  A.  9)  Ann.  Cas.  1916B,  341.  In  view 
of  these  circumstances  and  of  the  obvious  need  of  bringing  this  liti- 
gation to  a  close,  we  shall  treat  these  four  claims  as  falling  within 
the  rule  of  the  decision  in  the  Laird  Case.  It  is  true,  as  counsel  show, 
that  that  decision  has  not  received  approval  in  some  of  the  federal 
circuits,  and  so  it  is  contended  that  the  case  should  be  reconsidered 
and  overruled.  This  contention  fails  to  observe  the  fact  that  the 
decision  has  been  recently  cited,  and  with  apparent  approval,  in  two 
decisions  of  the  Supreme  Court  (Henderson  v.  Mayer,  224  U.  S.  631, 
637,  32  Sup.  a.  699,  56  L.Ed.  1233;  Globe  Bank  v.  Martin,  236  U. 
S.  288,  301,  35  Sup.  Ct.  377,  59  L.  Ed.  501). 

[I]  The  complaint  made  of  the  Laird  decision  is  in  substance  that 
It  fails  to  give  effect  to  64b  (4)  of  the  Bankruptcy  Act;  but  the 
limitation  there  imposed  upon  the  allowance  of  claims  for  wages  is 
the  same  in  point  of  time  as  that  fixed  by  the  state  statute  which  is 
here  treated  as  applicable.  It  so  happens,  moreover,  that  the  earn- 
ings of  each  of  the  four  employes  within  the  last  three  months  were 
less  than  the  limitation  in  amount  fixed  by  64b  (4) ;  and  only  two  days 
elapsed  between  the  appointment  of  the  receiver  in  the  common  pleas 
court  of  Wa3me  coimty,  Ohio,  and  the  commencement  of  the  bank- 
ruptcy proceeding  in  the  District  Court  of  Rhode  Island.  This  lapse 
of  time  is  so  slight  as  not  materially  to  affect  the  amounts  of  recovery, 
whether  the  state  statute  or  64b  is  to  be  applied.  If,  then,  the  court 
were  inclined  to  reconsider  the  decision  in  the  Laird  Case,  such  an 
attempt  would  not  be  justified  here. 

The  decree  must  be  reversed,  and  the  cause  remanded,  with  direc- 
tion to  enter  a  modified  decree  providing  for  payment  out  of  the  fund 
here  in  issue  of  such  portions  of  the  claims  of  the  four  appellees,  viz. 
Emery,  Castor,  Bogner,  and  Davenport,  as  represent  the  services  ren- 
dered by  them  within  the  three  months'  period  prescribed  by  section 
8339,  Ohio  Gen.  Code,  and  likewise  respecting  the  claims  of  Miller,  tire 
builder,  and  Young,  day  watchman,  appellees,  in  case  they  performed 
services  within  that  period.  The  parties  on  neither  side  will  recover 
costs  of  this  court  against  the  others;  but  the  costs  paid  by  appel- 
lants to  the  clerk  of  this  court,  and,  since  the  expense  of  preparing 
and  printing  record  and  printing  briefs  would  be  largely  the  same  if 
only  the  four  appellees  named  had  recovered,  appellants'  expense 
of  preparing  and  printing  transcript  of  record  and  briefs,  as  well  as 
appellees'  expense  of  printing  brief,  shall  also  be  paid  out  of  such 
fund. 
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(236  Fed.  42) 

BABBITT  T.  BEAD  et  aL 

(Circuit  CJourt  of  Appeals,  Second  CJircuit    June  29,  1916.) 

No.  236. 

1.  GOBPOBATIONS  ^=»247 — ^BONDS — ^EXEMPTION  OP  STOCKHOLDERS  FROM  LlABIL- 

ITT. 

A  dear  provision  in  at  corporation  mortgage  that  the  holders  of  the 
bonds  shall  rely  for  payment  entirely  on  the  corporation  and  its  property 
without  recourse  upon  stockholders  because  of  any  personal  liability  which 
might  be  asserted  against  them  is  not  contrary  to  public  policy  and,  in 
the  absence  of  fraud  or  deception,  is  enforceable. 

[Ed.  Note.— For  other  cases,  see  CJorporations,  Cent  Dig.  §§  983-997 ; 
Dec  Dig.  «&=»247.] 

2.  CoBFOBATioNs  «=»478 — ^BoNDs — Befebence  to  Mobtoagb. 

A  provision  in  a  corporation  mortgage  which  is  referred  to  in  the  bonds 
secured  is  of  the  same  effect  as  though  contained  in  the  bonds  themselves. 

[Ed.  Note. — For  other  cases,  see  Corporations,  CJent  Dig.  f  1871 ;  Dec 
Dig.  <g=>478;  Mortgages,  Cent.  Dig.  §f  20&-257,  259-289.] 

3.  Bankbuptcy  ^=:>282 — Right  of  Action  by  Trustee — ^AonoN  fob  Deceit- 

A  trustee  of  a  bankrupt  corporation  cannot  maintain  an  action  on  be- 
half of  bondholders  against  stockholders  to  recover  for  fraud  committed  by 
them  in  the  sale  of  the  bonds  of  the  corporation. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  (Dent  Dig.  f  426;  Dec 
Dig.  €=»282.] 

4.  Courts  ^=»366(1) — Fbdebal  Coubts — State  Laws  as  Rules  of  Decision. 

Where  the  highest  court  of  a  state  has  interpreted  a  state  statute  in  a 
way  showing  that  it  is  considered  a  positive  enactment  and  not  merely  a 
re-enactment  of  the  common  law,  as  to  rights  arising  thereafter,  its  con- 
struction is  binding  on  the  federal  courts. 

(Ed.  Note.— For  other  cases,  see  CJourts,  Cent  Dig.  §§  966,  967,  967; 
Dec.  Dig.  «&=»366(1).] 

5.  CoBPOBATiONs  <®=5>232(3)— LiABiunPT  OF  Stookholdebs— Stook  Issued  fob 

Pbopebty — ^MissouBi  Statute. 

Under  Const.  Mo.  art  12,  §  8,  whidi  provides  tliat  "no  corporation 
shall  issue  stock  or  bonds,  except  for  money  paid,  labor  done  or  property 
actually  received,"  and  Rev.  St  Mo.  1909,  f  2981,  which  contains  the 
same  provision,  as  construed  by  the  Supreme  Court  of  the  state,  where 
a  corporation  issues  stock  in  payment  for  property  the  property  must  be 
the  fair  equivalent  in  value  of  the  par  value  of  the  stods  issued  for  it ; 
otherwise  thei  stockholder  receiving  it  is  liable  to  creditors  of  the  cor- 
poration for  the  difference,  whether  the  overvaluation  of  the  property 
was  intentional  or  not 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  f  884 ;  Dec. 
Dig.  €=»232(3).] 

6.  Bankbuptcy  ^=»282 — ^Assets — Liability  of  Stogkholdbbs — Enfobcembny 

BY  Tbustee. 

As  under  the  decisions  of  the  same  court  such  liability  is  an  asset  of 
the  corporation,  it  may  be  enforced  by  its  trustee  in  bankruptcy  for  the 
benefit  of  the  estate. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent.  Dig.  f  426;  Dec 
Dig.  €=»282.] 

7.  Costs  «=»32(3) — Surr  by  Tbustee  in  Bankbuptcy— Pabtial  Success. 

A  trustee  in  bankruptcy,  when  he  sues  a  third  person,  takes  the  same 
risks  as  any  other  party  and  cannot  impose  on  defendants,  directly  or 

^=9For  other  cases  see  same  topic  A  KEY-NUMBER  in  all  Key-Numbered  Digests  *  Indexee 
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indirectly,  liability  for  costs  made  on  a  supplemental  bin  setting  np  an 
invalid  claim,  altbongh  successful  under  bis  original  bill. 
[Ed.  Note. — For  otber  cases,  see  Costa,  Cent  Dig.  f  112;    Dec.  Dig. 

8.  WOBDS  AND  PhBASES — "VALUE." 

Tbe  "value"  of  a  thing  is  what  it  will  presently  bring  in  exploitation 
or  exchange  under  presently  possible  conditions. 

[Eid.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Value.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  EHstrict  of  New  York. 

Suit  in  equity  by  Byron  F.  Babbitt,  trustee  in  bankruptcy  of  the 
Randolph-Macon  Coal  Company,  against  William  A.  Read,  Seth 
Sprague  Terry,  and  John  S.  Melcher,  executors  of  James  T.  Gardiner, 
deceased,  William  T.  Van  Brunt,  and  others.  Decree  for  complainant 
for  part  of  his  claim,  and  both  parties  appeal.    Affirmed. 

For  opinion  below,  see  215  Fed.  395. 

This  case  arises  npon  two  appeals  from  a  decree  in  a  suit  in  equity  brought 
by  a  trustee  in  bankruptcy  of  a  Missouri  corporation  to  collect  upon  stock- 
holders' liabiUties  for  the  issuance  of  stock  for  less  than  par.  The  creditors 
for  whose  claims  the  trustee  recovered  amounted,  together  with  allowance  to 
counsel,  costs,  and  the  like,  to  more  than  $160,000,  and  a  decree  went  for  that 
amount  against  two  New  York  stockholders,  Read  and  Gardiner.  There 
were  excluded  from  the  benefit  of  the  decree,  however,  the  bondholders  under 
a  trust  mortgage  containing  a  so-called  ''no  recourse'*  clause,  and,  because  of 
that  clause,  these  bondholders  appeal  from  that  portion  of  the  decree  which 
excluded  them,  and  Read  and  Gardiner  appeal  from  so  much  as  found  them 
liable  at  alL  Other  stockholders  were  Joined,  but  the  bill  was  dismissed  as  to 
them. 

The  facta,  while  somewhat  complicated,  are  very  fully  and  accurately  re- 
ported In  the  opinion  of  the  District  Court  (215  Fed.  395),  in  view  of  which  it 
is  unnecessary  to  repeat  them  at  length  here. 

Charles  A.  Boston,  of  New  York  City,  and  P.  Taylor  Bryan,  of 
St  lyouis,  Mo.,  for  appellant  trustee. 

Carter,  Ledyard  &  Milbum,  of  New  York  City  (William  F.  Taylor, 
of  counsel),  for  appellants  Metropolitan  Life  Ins.  Co.  and  others. 

Charles  E.  Rushmore,  of  New  York  City  (George  N.  Hamlin,  of 
New  York  City,  on  the  brief),  for  defendants  Reed  and  Gardiner. 

Before  WARD  and  ROGERS,  Circuit  Judges,  and  LEARNED 
HAND,  Pistrict  Judge. 

LEARNED  HAND,  District  Judge  (after  stating  the  facts  as 
above).  [1]  The  first  question  arises  under  the  plaintiff's  appeal  and 
bringfs  up  the  meaning  and  validity  of  the  "no  recourse"  clause.  The 
plaintiff's  idea  that  the  stockholders'  liability  is  not  an  obh'gation 
founded  on  the  bonds,  but  only  on  the  statute,  seems  to  us  vertel  and 
scholastic.  The  statute  is  a  necessary  factor  of  the  obligation,  to  be 
sure;  but  the  obligation  is  none  the  less  to  pay  the  debt  created  by 
the  bonds.  If  more  words  than  are  in  article  22  of  the  mortgage  are 
necessary  to  comprise  such  an  obligation,  we  do  not  know  where  they 
could  be   found.     Indeed,  the  only  just  criticism  of .  the  article  is 
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that  its  verbiage,  by  including  so  much,  opens  ground  for  sus- 
picion. Such  instruments  frequently  suffer  from  that  defect;  but 
the  intent,  though  it  could  have  been  put  in  a  few  lines,  is  not  lost  in 
spite  of  the  conventional  redundancy  of  its  expression.  The  meaning 
is  so  clear  that  the  only  question  which  can  arise  is  whether  it  is 
against  public  policy,  whether  the  clause  extends  to  the  bondholders 
as  well  as  to  the  mortgage  trustee,  and  whether  the  supposed  deceits 
affect  the  situation. 

We  can  see  no  reason  for  sa)n[ng  that  such  a  provision  is  against 
public  policy  if  the  bondholders  were  properly  apprised  in  advance, 
and  no  authority  is  suggested  even  remotely  in  point  The  theory 
of  such  liabilities  is  that  the  capitalization  of  a  company  conveys  a 
belief  that  it  starts  with  an  equal  value  in  property.  That  theory 
may  be  questionable  in  fact;  but,  assuming  it  to  be  true,  it  has  no 
application  when  the  creditor  knows  how  the  stock  was  issued  before 
he  lends  his  money.  This  is  the  law  of  Missouri  (Woolfolk  v.  Jan- 
uary, 131  Mo.  620,  33  S.  W.  432;  Trust  Co.  v.  McMillan,  188  Mo. 
at  p.  567,  87  S.  W.  933,  107  Am.  St.  Rep.  335 ;  Biggs  v.  Westen,  248 
Mo.  333,  154  S.  W.  708)  under  which  the  plaintiflf  sues.  The  provi- 
sion is  only  intended  to  protect  against  deception,  and  there  is  no 
apparent  reason  to  deny  the  right  to  creditors  to  say  in  advance  that 
they  will  not  rely  upon  it.  Such  covenants  have  been  held  valid 
whenever  they  have  been  tested,  so  far  as  we  have  found.  Brown  v. 
Eastern  Slate  Co.,  134  Mass.  590 ;  Fidelity  Trust  Co.  v.  Washington, 
etc..  Corporation  (D.  C.)  217  Fed.  601. 

The  business  of  selling  corporate  bonds  is  not  obviously  affected 
with  a  public  interest,  as  are  such  businesses  as  those  of  common 
carriers.  While  it  is  true  that  such  bonds  are  sold  broadcast  to  large 
numbers  of  people,  they  are  generally  distributed  originally  to  bankers 
or  brokers  in  large  blocks,  and  in  such  cases  it  is  the  custom  of  the  lat- 
ter to  familiarize  themselves  with  the  mortgage  and  its  provisions.  The 
final  purchasers  are  their  customers,  and  look  to,  and  depend  upon, 
these  distributors,  and  not  upon  the  obligors.  The  case  is  not,  there- 
fore, one  where  the  obligor  deals  directly  with  a  numerous  class,  not  ac- 
customed to  look  carefully  at  the  details  of  the  bargain,  and  where  the 
detailed  provisions  of  the  contract  are  submerged  by  the  urgency  of 
the  demand.  It  may  well  be  that  these  distrilnitors  do  not  pay  such 
attention  to  the  details  as  they  should,  yet  the  matter  is  one  in  which 
they  have  an  interest  to  protect  the  eventual  customer,  and  where, 
if  they  do  not,  they  are  themselves  affected  by  the  result  An  in- 
vestor can  hardly  be  put  in  the  class  of  those  not  responsible  for  the 
clear  meaning  of  the  instruments  on  which  he  buys;  at  least,  if  it 
is  so,  we  have  no  means  of  knowing  it,  and  the  matter  must  await 
some  legislative  determination. 

[2]  The  plaintiff  resorts,  therefore,  to  the  fact  that  the  bonds  did 
not  incorporate  the  limitation,  except  by  reference  to  the  mortgage. 
Yet  it  has  always  been  held  that  such  a  reference  makes  the  provi- 
sions of  the  mortgage  a  part  of  the  contract,  as  much  in  this  case 
as  in  one  where  the  instrument  is  prepared  with  the  deliberate  scru- 
tiny of  both  sides.    Natl.  Salt  Co.  v.  Ingraham,  122  Fed.  40,  58  C.  C. 
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A.  356;  McClelland  v.  Norf.  S.  R.  Co.,  110  N.  Y.  469,  18  N.  E. 
237,  1  L.  R.  A.  299,  6  Am.  St  Rep.  397;  McClure  v.  Oxford,  94 
U.  S.  429,  24  L.  Ed.  129.  It  would  indeed  be  only  a  fictitious  pro- 
tection to  insist  that  such  provisions  as  this  should  be  incorporated  in 
the  bonds.  The  investor  who  would  read  with  so  much  care  the 
whole  of  a  bond  so  voluminous  as  it  would  become,  were  all  the 
limitations  included,  would  be  as  likely  to  look  at  the  mortgage,  if 
the  bond  referred  to  the  mortgage.  Buying  such  bonds  is  not  like 
taking  a  bill  of  lading  from  a  common  carrier,  an  everyday  incident 
of  common  affairs.  Those  who  wish  in  any  case  to  read  the  extended 
text  carefully  have  now  the  power  to  go  to  the  printed  mortgage,  and 
are  as  likely  to  do  so  as  though  the  bond  itself  contained  all  its  lim- 
itations. Certainly  we  may  not  say  that  such  a  company  is  under  a 
public  duty  against  which  it  may  not  contract  by  sufficiently  explicit 
language. 

Finally,  the  plaintiff  says  that  at  least  as  to  the  Mackay  bonds 
the  defendants  are  estopped  by  their  misrepresentations  from  setting 
up  the  "no  recourse"  clause.  Now,  these  alleged  misrepresentations 
did  not  touch  the  existence  of  that  clause  in  the  mortgage;  nor  did 
they  say  that  the  stocJc  had  been  issued  for  property  worth  its  face,. 
as  in  Downer  v.  Union  Land  Co.,  113  Minn.  410,  129  N.  W.  177, 
Such  a  statement  would  indeed  have  been  absurd  in  the  face  of  the 
fact  that  the  bonds  not  only  sold  for  less  than  par,  but  that  the  stock 
was  given  away  as  a  bonus.  They  were  general  statements  about  the 
character  of  the  property,  its  prospects,  its  value,  and  the  extent  of 
the  title  held  by  the  company. 

The  plaintiff  says  that  the  defendants  may  not  assert  the 
clause  because  of  these  statements  which  constitute  inequitable  con- 
duct. He  wishes  to  use  this  misconduct  by  way  of  estoppel,  and  in 
that  he  fails,  because  estoppel  never  can  do  more  than  hold  the 
utterer  to  the  truth  of  his  speech.  If  the  rights  of  all  the  parties 
here  are  adjudicated  upon  the  basis  of  the  truth  of  the  supposed  de- 
ceits, it  would  not  affect  the  stockholders'  liability.  They  escape  be- 
cause they  bargained  to  escape  in  advance,  and  no  estoppel  is  relevant 
unless  it  comprises  a  statement  that  they  had  not  so  bargained.  If 
they  had  sold  the  bonds  on  such  a  statement,  they  could  not  later  take 
advantage  of  their  exemption,  but  they  did  not.  Nor  did  the  de- 
fendants say  that  the  stock  was  fully  paid,  though,  if  they  had,  it 
would  not  affect  the  covenant  by  which  their  liability  as  stockholders 
was  waived.  Downer  v.  Union  Land  Co.,  supra,  is  not  to  be  so  un- 
derstood ;  the  only  point  decided  was  that  the  covenant  did  not  waive 
a  liability  for  fraud  and  that  an  action  of  tort  still  lay.  Finally,  the 
general  inequity  of  the  defendant's  conduct  towards  the  Mackay  group 
will  not  bar  their  assertion  of  a  legal  right  in  defense  to  the  bill ;  they 
do  not  come  into  a  court  of  equity,  but  are  brought  in.  There  is  no 
rule  of  equity  which  takes  from  a  defendant  his  legal  defenses  because 
his  conduct  has  been  inequitable.  We  therefore  decline  to  consider  the 
evidence  of  these  supposed  deceits  or  the  extent  to  which  the  Mackay 
representatives  were  fully  acquainted  with  the  facts  at  the  time  they 
bought  the  bonds. 
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[8]  However,  while  the  stockholders  are  protected  against  any 
claim  upon  them  as  stockholders  by  the  "no  recourse"  clause,  that 
clause  does  not  protect  them  as  individuals,  though  they  be  stock- 
holders, against  the  claims  of  persons  who  have  been  induced  by  them 
to  buy  bonds  upon  fraudulent  statements.  Yet  it  is  only  such  de- 
frauded purchasers,  and  not  the  trustee,  who  have  the  right  to  assert 
such  a  claim;  the  Mackay  group  may  have  its  rights  against  some  of 
the  defendants,  but  they  cannot  assert  them  here.  Such  an  effort  was 
made  in  Slater  Trust  Co.  v.  Gardiner  (C.  C.)  183  Fed.  268,  but  failed. 
We  have  nothing  to  say  as  to  the  success  or  failure  of  such  an  action, 
if  brought  by  the  defrauded  bondholders  against  those  responsible  for 
the  utterance  of  the  fraud.  We  only  seek  here  to  avoid  a  confusion 
between  two  separate  matters:  (1)  The  wrong  done  by  deceit  in 
selling  the  bonds ;  and  (2)  the  obligation  of  the  stockholders  because 
of  their  acceptance  of  the  stock. 

This  disposes  of  the  main  points  in  the  plaintiff's  appeal.  The 
lesser  points  we  consider  at  the  end.  The  next  question  is  of  the 
defendants'  appeal,  especially  as  affecting  Read  and  Gardiner.  In 
this,  the  first  question  is  of  the  value  of  the  property.  As  to  Gardiner, 
the  proof  is  beyond  question ;  he  puts  the  outside  value  on  the  whole 
property  at  $4,(XX),(XX),  which,  while  we  do  not  accept  it,  is  too  little 
to  save  him  against  the  claims  allowed  by  the  District  Court.  As 
to  Read,  assuming  Gardiner  did  not  sptsk  for  him,  the  mere  sit- 
uation shows  the  character  of  the  undertaking.  The  total  money  ex- 
pended in  purchasing  coal  properties  was  $1,150,000,  or  about  one- 
sixth  of  the  capitalization.  It  is,  of  course,  conceivable  that  the  pro- 
moters got  such  a  fabulous  bargain  as  this;  but  how  likely  is  it? 
Moreover^  if  it  were  such  a  good  bargain  and  the  coal  remained,  as 
it  did,  it  IS  scarcely  possible  Uiat  it  should  lose  so  much  of  its  value 
as  never  to  be  able  to  pay  a  dividend,  though  subsequently  organized 
on  about  its  cost  basis.  The  sale  value  of  coal  thereabouts  was  not 
more  than  $20  per  acre,  and  the  necessary  value  to  justify  the  capital- 
ization was  over  $140.  We  may  allow  that  consolidation  into  a  single 
holding  increased  the  value,  but  with  what  warrant  may  we  say  it 
increased  the  value  sevenfold?  Furthermore,  we  should  be  blind  to 
the  commonest  facts  of  finance,  if  we  allowed  so  transparent  a  dis- 
guise to  pass  muster.  The  constant  effort  to  inflate  capitalization 
so  that  the  earnings  shall  not  be  too  apparent  could  have  no  more 
characteristic  an  expression.  That  the  incorporators  honestly  suppos- 
ed that  the  property  had  a  value  beyond  its  bonded  indebtedness  we 
are  quite  willing  to  admit,  but  that  they  thought  the  stock  at  the  time 
worth  par  passes  belief.  Their  expectations  did  not  constitute  prop- 
erty until  they  could  put  them  into  the  realm  of  such  established  cer- 
tainty as  would  lead  men  generally  to  share  them.  The  mere  fact  of 
the  distribution  of  the  stock  as  bonus  demonstrates  that  they  had  not 
got  so  far  as  that. 

[I]  The  defendants'  calculations  of  value  were  properly  character- 
ized by  the  District  Judge  as  the  merest  speculation,  and  even  then 
at  the  expense  of  the  most  commonplace  actuarial  theory.  The  peg 
to  hang  them  on  is  the  testimony  that  royalties  are  the  "basis"  of  cal- 
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culating  value.  Doubtless  they  are,  but  not  upon  the  present  full 
value  of  royalties  payable  a  century  hence.  "Value"  is  what  the  thing 
will  bring  to-day  in  exploitation  or  exchange  under  some  presently 
possible  conditions.  It  has  often  been  the  custom  in  excessive  capital- 
izations to  try  to  justify  watered  stock  issues  by  the  statement  that 
the  value  to  the  incorporators  is  such  and  such,  greatly  in  excess  of 
what  they  paid.  That  may  or  may  not  be  true,  according  as  the 
combination  had  enhanced  the  economic  efficiency  of  the  units,  or  as 
it  results  in  the  control  of  the  market  or  the  like.  Some  properties 
cannot  be  successfully  sold ;  they  are  too  big  to  have  a  genuine  mar- 
ket This  perhaps  was  one,  and  perhaps  its  fairest  measure  of  value 
lay  in  future  exploitation;  but  just  in  so  far  as  that  exploitation  in- 
volved the  future  it  was  subject  to  the  discount  of  the  future,  even 
after  the  prompters'  confidence  became  shared  by  the  public.  More- 
over, to  suppose  that  these  coal  lands  were  so  little  subject  to  com- 
petition that  one  could  buy  them  at  one-seventh  of  their  value  is 
wholly  unwarranted.  The  region  was  known,  it  was  being  freely 
exploited  already,  it  was  no  secret  El  Dorado;  if  the  lands  had  any 
such  value  in  combination,  it  is  not  possible  that  the  demand  for  them 
should  not  have  created  a  higher  price.  Judge  Mayer  was  therefore 
certainly  right  in  finding  that,  whatever  its  value,  the  property  as 
a  whole  was  not  worth  more  than  $6,600,000.  That  was  all  he  need 
find. 

[4,  5]  The  next  question  is  of  the  defendants'  liability  as  stock- 
holders. The  only  statutory  provisions  in  Missouri  touching  stock- 
holders' liabilities,  even  indirectly,  are  that  which  requires  stock  to  be 
issued  for  money,  labor  or  property  (Const,  art.  12,  §  8;  Rev.  St. 
1909,  §  2981),  and  that  which  allows  execution  directly  against  a  stock- 
holder upon  a  judgment  against  a  corporation  (R.  S.  1909,  §  3004). 
Stock  issued  for  property  is  quite  valid,  and  as  between  the  corpora- 
tion and  the  stockholder  the  agreement  is  conclusive.  Like  other 
courts  in  a  similar  situation,  however,  the  Missouri  courts  have  con- 
strued this  constitutional  provision  not  to  justify  all  bargains  which 
the  stockholders  collectively  under  the  corporate  name  may  choose 
to  make  with  some  of  their  number.  The  question  came  up  first  in 
the  Supreme  Court  of  Missouri  in  Schickle  v.  Watts,  94  Mo.  410,  7 
S.  W.  274,  a  case  which,  however,  involved  an  Illinois  corporation, 
and  which  could  not  therefore  rule  definitively  upon  the  effect  of 
the  Missouri  statutes.  Next  came  W^oolfolk  v.  January,  131  Mo.  620, 
33  S.  W.  432,  in  which  the  case  was  treated  as  though  the  stock- 
holders' liability  depended  only  upon  his  contract,  and  in  which, 
since  no  bad  faith  was  shown,  he  was  exonerated.  The  basis  of  the 
liability  where  there  was  bad  faith  was  not  considered,  but  the  dictum 
in  Schickle  v.  Watts,  supra,  was  overruled.  After  Wool  folk  v.  Jan- 
uary, supra,  came  Van  Cleve  v.  Berkey,  143  Mo.  109,  130,  44  S.  W. 
743,  42  If.  R.  A.  593,  a  case  turning,  like  Schickle  v.  Watts,  supra,  on 
the  liability  of  an  Illinois  stockholder.  Nevertheless  the  discussion 
covered  the  Missouri  law  at  length  and  held  that  the  "American  trust 
doctrine,"  as  it  was  called,  was  "reinforced"  by  the  Constitution  and 
statutes  of  Missouri.  Finally,  Berry  v.  Rood,  168  Mo.  316,  67  S. 
149  C.CJL.—ll 
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W.  644;  Id.,  209  Mo.  662,  108  S.  WJ.  22;  Id.,  123  S.  W.  888,  225 
Mo.  85,  was  a  decision  squarely  in  point  and  went  upon  the  theory 
that  the  result  followed  from  the  statutory  law,  though  just  how  was 
not  very  clearly  shown.  The  theory  was  repeated  in  Bank  v.  Rocke- 
feller, 195  Mo.  15,  54,  55,  93  S.  W.  761.  Berry  v.  Rood,  supra,  is 
concededly  the  established  law  of  the  state  to-day,  whatever  the  source 
of  the  doctrine. 

The  defendants'  distinction  is  no  doubt  real  between  collecting  a 
partly  paid  subscription  and  assessing  stock  which  has  been  paid  in 
property.  In  the  first  case,  the  stockholder  may  be  held  in  contract, 
although  it  may  be  necessary  to  set  aside  a  subsequent  fraudulent  re- 
lease to  do  so.  In  the  second  case,  his  sole  promise  is  to  convey 
specified  property  in  exchange  for  the  stock.  If  for  any  reason  that 
contract,  being  voidable,  is  rescinded,  the  rescission  would  result  in 
leaving  no  promise  to  do  anything.  Obviously,  therefore,  if  the  right 
against  the  stockholder  is  to  sound  in  contract,  no  rescission  theory 
will  serve ;  any  obligation  over  and  above  the  conveyance  of  the  prop- 
erty must  be  the  mere  creation  of  appropriate  power.  The  defend- 
ants concede  that  if  the  property  is  consciously  overvalued  such  an 
obligation  arises;  but  they  say  that  this  obligation  necessarily  de- 
pends upon  "general  law,"  and  that  by  similar  reasoning,  when  the 
obligation  is  urged  to  depend  upon  unconscious  overvaluation,  it  must 
equally  depend  upon  an  interpretation  of  "general  law,"  as  to  which 
the  decisions  of  the  Missouri  courts  do  not  bind  a  federal  court.  Yet, 
however  the  Missouri  courts  might  have  founded  the  obligation,  there 
can  be  no  doubt  that  they  in  fact  did  found  it  upon  the  provisions 
of  their  Constitution  and  statutes  requiring  the  stock  to  be  paid  for 
in  property.  From  those  provisions  they  thought  it  followed  that 
the  property  must  actually  equal  the  face  of  the  stock,  regardless  of 
what  the  stockholders  honestly  thought;  and  that,  when  it  did  not, 
their  obligation  to  pay  the  difference  arose  from  the  fact  that  they 
had  attempted  an  evasion  of  the  statute.  Their  innocence  of  intent 
to  violate  the  statute  was  not  thought  relevant,  as  it  often  is  not.  To 
succeed,  the  defendants  are  obliged  to  take, the  position  that,  while 
the  Missouri  courts  were  truly  enough  interpreting  their  Constitution 
when  they  held  that  it  required  payment  in  property  of  the  actual 
value  of  the  stock,  they  were  relying  upon  "general  law"  when  they 
created  out  of  that  interpretation  an  obligation  coextensive  with  the 
violation  of  the  statute.  Such  a  distinction  seems  to  us  wholly  facti- 
tious; it  is  not  suggested  in  the  opinions  of  the  judges  and  presup- 
poses a  subtlety  not  to  be  expected.  When  in  Van  Cleve  v.  Berkey, 
supra,  and  Rood  v.  Berry,  supra,  the  Supreme  Court  of  Missouri 
repudiated  the  rule  of  Woolfolk  v.  January,  supra,  they  clearly  in- 
tended to  establish  a  new  rule  dependent  upon  the  public  policy  of 
Missouri  as  it  was  expressed  in  its  positive  enactments.  This  is  what 
they  said  and,  we  must  take  it  at  its  face.  Of  course,  it  cannot  mat- 
ter that  the  obligation  was  not  expressly  enacted  in  the  statutes;  we 
have  nothing  to  do  with  the  meaning  which  a  state  court  chooses  to 
impose  upon  any  set  of  words,  so  long  as  we  once  are  assured  that 
they  are  engaged  in  finding  that  meaning.     Any  other  canon  would 
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inevitably  involve  a  federal  court  in  the  necessity  of  ascertaining  how 
far  the  state  court  is  justified  in  finding  the  meaning,  which  they  do 
find,  from  what  they  select  as  conveying  that  meaning.  It  is  the  very 
purpose  of  the  rule  to  avoid  such  scrutiny,  and  to  treat  the  positive 
enactments  of  a  state  as  composed  in  part  of  the  meaning  which  the 
state's  authoritative  interpreters  choose  to  place  upon  them. 

The  authorities  cited  in  support  of  the  position  that  we  are  not 
bound  by  the  state  cases  are  all  distinguishable.  It  is  settled,  for 
instance,  that  state  decisions  are  not  conclusive  when  they  first  are 
made  after  the  rights  of  the  parties  become  fixed.  Great  Southern 
Fire  Proof  Hotel  Co.  v.  Jones,  193  U.  S.  532,  24  Sup.  Ct.  576,  48 
L.  Ed.  778;  Adelbert  College  v.  Wabash  R.  R.  Co.,  171  Fed.  805, 
96  C.  C.  A.  465,  17#Ann.  Cas.  1204.  This  is  the  basis  of  the  decision 
in  Clark  v.  Bever,  139  U.  S.  96,  11  Sup.  Ct.  468,  35  L.  Ed.  88,  so 
far  as  it  touches  the  state  decisions,  since  it  cites  Burgess  v.  Selig- 
man,  107  U.  S.  20,  2  Sup.  Ct.  10,  27  L.  Ed.  359,  which  distinctly  as- 
serted the  doctrine.  As  the  whole  transaction  in  the  case  at  bar  oc- 
curred after  Berry  v.  Rood,  supra,  the  defendants  can  take  no  ad- 
vantage from  those  cases.  There  is  another  doctrine,  not  so  well 
settled,  that  where  a  state  court  decides  that  a  state  statute  merely 
intends  to  re-enact  the  common  law,  and  then  sets  forth  its  own  no- 
tion of  what  the  common  law  is,  a  subsequent  federal  court  is  still 
free  to  form  its  own  decision  as  to  the  common  law,  notwithstanding 
the  statute.  This  is  indicated  anyway,  if  not  decided,  in  Byrne  v. 
Kansas  City  Ry.  Co.,  61  Fed.  605,  9  C.  C.  A.  666,  24  L.  R.  A.  693. 
If  once  it  is  apparent,  however,  that  the  state  court  founds  its  de- 
cision upon  the  statute,  even  though  the  federal  court  has  decided  pre- 
cisely the  same  question  directly  the  contrary,  it  will  none  the  less 
follow  the  state  decisions.  Bucher  v.  Railroad  Co.,  125  U.  S.  555,  8 
Sup.  Ct.  974,  31  L.  Ed.  795.  Taylor  v.  Cummings,  127  Fed.  108, 
62  C.  C.  A.  108,  expressly  declined  to  pass  upon  the  question  whether 
the  federal  court  is  bound,  when  the  state  decisions  purport  to  con- 
strue a  state  statute  contrary  to  the  common  law  of  which  it  appears 
to  be  the  enactment.  Casserleigh  v.  Wood,  119  Fed.  308,  56  C.  C.  A. 
212,  did  indeed  disregard  the  decisions  of  the  courts  of  Colorado,  but 
so  far  as  appears  they  were  all  made  after  the  rights  of  the  parties 
were  fixed,  and  therefore  fall  within  Burgess  v.  Seligman,  supra.  It 
is  fair  to  say  that  this  distinction  is  not  taken  in  the  case,  and  in  so 
far  as  the  opinion  goes  further  than  the  facts,  with  great  respect,  we 
cannot  follow  it.  As  to  Mutual  Life  Ins.  Q>.  v.  Lane  (C.  C.)  151 
Fed.  276,  affirmed  157  Fed.  1002,  85  C.  C.  A.  677,  the  state  decision 
(Union  Fraternal  League  v.  Walton,  109  Ga.  1,  34  S.  E.  317,  46  L. 
R.  A.  424,  77  Am.  St.  Rep.  350),  which  preceded  the  assignment  of 
the  insurance  policy,  is  somewhat  ambiguous,  but  seems  to  turn  upon 
the  theory  that  the  state  statute  did  not  affect  to  change  the  common 
law.  The  second  state  decision  (Rylander  v.  Allen,  125  Ga.  206,  53 
S.  E.  1032,  6  L.  R.  A.  [N.  S.]  128,  5  Ann.  Cas.  355)  was  rendered 
after  the  rights  were  fixed.  These  are  the  only  cases  which  need  dis- 
cussion. 
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We  feel  no  hesitation  in  finding,  therefore,  that  when  a  state  court, 
by  a  decision  before  the  critical  facts  occur,  has  purported  to  find  in 
a  state  statute  language  which  is  not  intended  merely  to  re-enact  the 
conunon  law,  we  are  conclusively  bound,  whatever  our  own  judgment 
as  to  the  propriety  of  their  interpretation.  We  do  not  suggest  what 
the  rule  should  be  if  the  decision  finds  the  statute  intended  only  to  be 
declaratory  of  the  common  law  and  then  determines  what  is  the  com- 
mon law.  In  Van  Cleve  v.  Berkey,  supra,  the  language  mav,  under 
this  rule,  be  thought  ambiguous,  since  the  word  is  "reinforcea,"  as  al- 
ready mentioned,  though  we  interpret  even  this  as  going  further  than 
a  mere  declaration  of  common  law;  but  no  one  can  read  Berry  v. 
Rood,  supra,  without  being  satisfied  that  the  court  supposed  itself  to 
be  construing  the  positive  enactment  of  a  policy  peculiar  to,  or,  if  not 
peculiar,  at  least  deliberate  with,  the  state  of  Missouri.  The  Circuit 
Court  of  Appeals  for  the  Eighth  Circuit,  in  Mudge  v.  Black,  224  Fed. 
919,  140  C.  C.  A.  397,  took  the  same  view  of  the  same  decisions,  though 
the  case  involved  bonds  instead  of  stock  subscriptions. 

[8]  The  next  question  in  the  defendants'  appeal  is  the  right  of 
the  trustee  in  bankruptcy  to  sue.    This  is  a  question  wholly  of  state 
law  as  well,  depending  upon  whether  the  liability  created  by  the  stat- 
ute is  regarded  as  running  towards  the  creditor  individually  or  towards 
the  corporation.    Thus  in  New  York,  where  it  is  well  settled  that  the 
liability  is  personal  to  the  creditor,  the  trustee  may  not  sue  (Re  Jassoy 
Co.,  178  Fed.  515,  101  C.  C.  A.  641),  and  the  same  is  true  of  Minne- 
sota (Courtney  v.  Georger,  228  Fed.  859,  143  C.  C.  A.  257).    Yet  in 
New  Jersey  (Re  Remington  Automobile  Co.,  153  Fed.  345,  82  C.  C. 
A.  421)  and  in  Ohio  (Kiskadden  v.  Steinle,  203  Fed.  375,  121  C.  C. 
A.  559),  the  obligation  runs  to  the  corporation  and  passes  to  the  trustee. 
In  general,  all  the  incidents  of  the  obligation  are  to  be  found  in  the 
decisions  of  the  state  courts,  which  interpret  the  statute.    Converse  v. 
Hamilton,  224  U.  S.  253,  32  Sup.  Ct.  415,  56  L.  Ed.  749,  Ann.  Cas. 
1913D,  1292.    This  stops  any  inquiry  in  the  case  at  bar  beyond  the 
Missouri  decisions.    In  Berry  v.  Rood,  supra,  168  Mo.  335,  67  S.  W. 
644,  stockholders'  liabilities  were  distinctly  treated  as  a  part  of  the 
corporate  assets,  and  a  receiver  was  allowed  to  sue.     In  Biggs  v. 
Westen,  248  Mo.  333,  154  S.  W.  708,  while  the  trustee  in  bankruptcy 
was  not  successful,  it  is  apparent  (248  Mo.  343,  344,  154  S.  W.  708) 
that  his  failure  did  not  turn  upon  his  incapacity  to  sue.    The  court 
below  had  disallowed  the  claim  of  one  creditor,  but  had  given  a  de- 
cree sufficient  to  cover  all  the  claims  allowed.    It  was  not  suggested 
that  the  trustee  was  not  the  proper  party  to  sue  upon  such  claims ;  the 
implication  is  to  the  contrary.    We  do  not  doubt  that  this  is  the  law 
of  Missouri,  and  we  are  not  concerned  with  the  validity  of  its  under- 
lying theory.     Nevertheless  it  is  less  anomalous  than  the  defendants 
seem  to  suppose.     That  the  corporation  while  solvent  should  not  be 
able  to  sue  on  such  liabilities  might  well  be  true,  because  they  were  sub- 
ject to  a  condition  that  the  corporate  assets  should  be  first  exhausted. 
There  is  nothing  any  more  anomalous  in  superadding  to  an  illegal  sub- 
scription for  stock  a  liability  in  favor  of  the  corporation  to  pay  more 
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than  you  agree  to  pay,  than  there  is  in  setting  aside  a  release  of  an  ex- 
isting contract  of  subscription. 

There  remain  some  incidental  matters  for  determination.  The  plain- 
tiff's claim  of  a  joint  liability  we  pass,  as  it  is  stated  in  his  brief  to 
be  of  consequence  only  in  case  the  bondholders  be  allowed  to  recover. 
The  question  of  the  liability  of  the  other  stockholders  than  Read  and 
Gardiner  we  likewise  pass,  because  it  appears  in  the  motion  papers 
which  were  filed  when  the  case  was  argued  that  the  defendants  have 
deposited  sufficient  cash  to  pay  the  whole  amount  of  the  judgment, 
which  we  are  to  affirm.  Had  the  defendants  Read  and  Gardiner  ap- 
pealed from  that  part  of  the  judgment  exonerating  these  other  stock- 
holders, or  had  the  bondholders  been  allowed  in  to  recover,  the  ques- 
tion would  have  been  relevant  to  our  decision.  The  defendants  Read 
and  Gardiner  do  not,  however,  ask  to  throw  any  part  of  the  decree 
upon  the  stockholders  exonerated,  and  the  plaintiff  has  no  interest  in 
the  incidence  of  the  loss  so  long  as  he  gets  his  money  which  is  already 
assured  to  him. 

[7]  We  see  no  reason  to  disturb  the  finding  of  the  District  Judee 
regarding  the  costs  under  the  supplemental  bill.  A  trustee  in  banK- 
ruptcy,  when  he  sues  a  third  person,  takes  the  same  risks  as  any  other 
party.  In  the  case  at  bar  it  is  true  that  he  is  entitled  to  all  the  expenses 
of  administration,  but  we  do  not  think  that  the  cost  of  prosecuting  an 
invalid  claim  is  a  proper  part  of  such  expenses.  It  may  be  urged  that, 
if  the  claim  was  reasonable,  it  is  a  hardship  to  put  the  trustee  to  his 
p>eril  in  suing  upon  it.  We  are  not  satisfied,  if  this  were  the  test,  that 
the  probability  of  success  was  sufficient  to  justify  the  prosecution  of 
the  claim  at  the  expense  of  the  defendants ;  but,  independently,  it  does 
not  seem  to  us  that  in  any  case  it  is  fair  to  call  upon  them  to  pay 
the  expenses  of  an  unsuccessful  prosecution  against  them.  Nor  will 
we  disturb  the  allowance  to  the  defendants  of  costs  on  the  supple- 
mental bill. 

There  will  be  no  costs  on  this  appeal,  but  the  disbursements  will  be 
divided  one-half  against  the  plaintiff  and  one-half  against  the  defend- 
ants Read  and  Gardiner  jointly.  We  do  not  understand  that  these 
defendants  wish  us  to  divide  between  them  their  half  of  these  disburse- 
ments, nor  do  we  see  any  occasion  to  dispose  of  the  motion  made  at 
the  outset  of  the  argument. 

The  decree  will  be  affirmed,  with  interest  and  without  costs;  the 
disbursements  to  be  divided  as  above  set  forth. 
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(236  Fed.  52) 

ATASKA  PACIFIC  FISHERIES  v.  TERRITORY  OF  ALASKA.* 

(Circuit  Court  of  Appeals,  Ninth  Circuit    Septeml>er  5,  1916.) 

No.  2709. 

1.  Licenses  ^=»3 — ^Imposition — Alaskan  Fishebies. 

Organic  Act  Alaska  Aug.  24,  1912,  providing  for  a  territorial  Legisla- 
ture, and  declaring  that  the  federal  Constitution  and  all  laws  not  locally 
inapplicable  shall  be  effective,  and  shall  remain  in  force  until  altered, 
amended,  or  repealed  by  CJongress  or  the  Legislature,  provides.  In  sec- 
tion 3,  that  the  territorial  Legislature  shall  not  have  power  to  alter, 
amend,  modify,  or  repeal  existing  laws  on  enumerated  subjects  Including 
the  fish  and  game  laws  api^cable  to  Alaska  and  federal  laws  providing 
for  taxes  on  business  and  trade,  but  the  section  further  declares  that  it 
shall  not  operate  to  prevent  the  territorial  Legislature  from  imposing  other 
and  additional  taxes  or  licenses,  while  sections  9  and  20  of  the  act  pro- 
vide that  the  legislative  power  of  the  territory  shall  extend  to  all  rightful 
subjects  of  legislation,  and  reserve  to  Congress  the  right  to  nullify  any 
law  passed  by  the  territorial  Legislature.  Act  June  26,  1906,  c.  3547,  34 
Stat  478,  for  the  protection  and  regulation  of  fisheries  of  Alaska,  pro- 
vides that  every  person  or  corporation  carrying  on  the  business  of  can- 
ning, curing,  or  preserving  fish,  or  manufacturing  fish  products,  shall,  in 
lieu  of  all  other  license  fees  and  taxes  therefor,  pay  enumerated  license 
taxes  computed  on  the  output.  The  act  further  provides  for  exemption 
of  license  fees  on  canned  salmon  In  consideration  of  liberation  of  salmon 
fry.  On  passage  of  the  Organic  Act,  no  general  property  tax  laws  ob- 
tained in  Alaska.  Held  that,  in  view  of  that  fact,  and  the  necessity  of 
obtaining  revenue  for  the  territory.  Act  Alaska  April  29,  1915  (Laws  1915, 
c.  76),  amending  Act  May  1,  1913  (Laws  1913,  c.  52),  which  imposed  taxes 
on  the  owners  of  fish  traps,  whether  fixed  and  fioating,  or  dummy  traps, 
is  valid;  the  Legislature  being  authorized  to  impose  additional  license 
fees,  alid  the  act  not  violating  the  federal  regulation  of  fisheries. 

fEd.  Note. — For  other  cases,  see  Licenses,  Cent  Dig.  f  2;  Dec.  Dig. 
<&=»3.J 

2.  Licenses  ^=»7(7)— Uniformitt  in  Taxation. 

Though  the  tax  on  the  traps  which  were  of  varying  value  was  the 
same,  the  law  does  not  violate  Organic  Act,  §  9,  providing  that  all  taxes 
shall  be  uniform  upon  the  same  class  of  subjects,  and  shall  be  levied  and 
collected  under  general  laws,  and  assessments  being  according  to  the  actual 
value,  for  the  territorial  Legislature  had  a  power  of  classification  <^ 
license  taxes  which  it  might  exercise,  and  the  tax  was  not  strictly  a 
revenue  measure. 

[Ed.  Note. — For  other  cases,  see  Licenses,  (Dent.  Dig.  §§  13, 19 ;  Dec.  Dig. 

€=>7(7).] 

3.  Licenses  <®=»7(3) — Uniformity — Classification. 

It  Is  not  an  abuse  of  power  if  the  burden  of  taxation  is  imposed  equally 
on  all  persons  pursuing  the  same  business  or  calling,  provided,  in  case  of 
classification,  the  basis  is  reasonable. 

[Ed.  Note.— For  other  cases,  see  licenses,  Ont  Dig.  {§  9,  19;  Dec.  Dig. 

€=>7(3).] 

4.  Licenses  ^=»7(1)— What  Abk. 

Though  dummy  traps,  which  are  traps  that  cannot  be  used  for  fishing, 
were  classified  with  others.  Act  Alaska  April  29,  1915,  cannot  be  held  in- 
valid on  the  theory  that  the  tax  on  dummy  traps  was  a  tax  on  pr<^)erty 
and  not  a  license  tax,  for  the  first  section  of  the  act  expressly  declares 

^=»For  other  cases  see  same  topie  A  KBT-NUMBBR  In  all  Key-Numbered  Digests  A  Indexes 
^Rehearing  denied  October  9,  1916. 
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that  any  person  prosecuting,  or  attempting  to  prosecute,  the  business  of 
fishing,  shall  pay  for  a  license  the  sum  of  $100  per  trap. 

[Ed.  Note. — For  other  cases,  see  Licenses,  Cent  Dig.  §§  7, 19 ;  Dec.  Dig. 
«=>7(1).] 
5.  Time  ^=»9(1>— Computation — ^Dats — ^Legislature — Passage  op  Acts. 

Where  the  territorial  Legislature  conveyed  on  the  1st  day  of  March,  Act 
Alaska  April  29,  1915,  which  was  passed  in  the  last  hours  of  the  session 
that  adjourned  sine  die  between  3  and  4  o*clock  a.  m.,  sun  time,  on  April 
30th,  was  not  passed  in  violation  of  Organic  Act,  §  6,  declaring  that  ses- 
sions of  the  Legislature  shall  not  continue  longer  than  60  days. 

[Ed.  Note.— For  other  cases,  see  Time,  Cent.  Dig.  S§  11-16,  24%,  32; 
Dec.  Dig.  €=>9(1).] 

<J.  Licenses  ^=»7(3) — Imposition — ^Alaskan  Fisheries. 

Act  Alaska  April  29,  1915,  Imposing  as  a  license  tax  on  fisheries  a  tax 
on  fish  traps,  is  not  invalid  as  being  an  unjust  discrimination  in  favor 
of  those  fisheries  where  the  business  is  carried  on  by  means  of  seines. 

[Ed.  Note. — For  other  cases,  see  Licenses,  Cent.  Dig.  §§  9,  19;  Dec.  Dig. 
«=»7(3).] 

7.  Licenses  €=>7(8) — ^Tax  on  Appliances — Alaskan  Fisheries. 

Act  Alaska  April  29,  1915,  imposing  as  a  license  tax  on  the  business  of 
fisheries  a  tax  on  fish  traps,  does  not  Impose  a  tax  on  appliances  used  in 
the  business,  and  so  is  not  unenforceable  on  the  theory  that,  the  license 
taxes  imposed  by  Act  Cong.  June  26,  1906,  having  been  paid,  the  proprietor 
of  a  fishery  could  not  be  further  taxed  on  his  appliances. 

[Ed.  Note. — For  other  cases,  see  Licenses,  Cent.  Dig.  {{  14,  19;  Dec. 
Dig.  <&=»7(8).] 

S.  Licenses  «=>7(9) — ^Validity — Alaskan  Fisheries. 

Act  Alaska  April  29,  1915,  imposing  a  license  tax  gn  the  business  of 
fishing  by  taxing  fish  traps,  is  not  confiscatory  though  in  some  cases  it 
exacts  a  tax  as  high  as  10  per  cent 

[Ed.  Note. — For  other  cases,  see  Licenses,  Cent  Dig.  §§  15,  19;  Dec. 
Dig.  €=»7(9).] 

In  Error  to  the  District  Court  of  the  United  States  for  the  First 
Division  of  the  District  of  Alaska ;  Robert  W.  Jennings,  Judge. 

Action  by  the  Territory  of  Alaska  against  the  Alaska  Pacific  Fish- 
cries,  a  corporation.  There  was  a  judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

Hellenthal  &  Hellenthal,  of  Juneau,  Alaska,  for  plaintiff  in  error. 
John  H.  Cobb,  Chief  Counsel  for  the  Territory  of  Alaska,  of  Juneau, 
Alaska,  for  defendant  in  error. 

Before  GILBERT,  ROSS,  and  HUNT,  Circuit  Judges. 

HUNT,  Circuit  Judge.  In  an  act  of  Congress  "for  the  protection 
and  regulation  of  the  fisheries  of  Alaska,"  approved  the  26th  of  June, 
1906  (chapter  3547,  34  Stat.  478),  it  was  provided,  among  other  things, 
that  every  person  or  corporation  carrying  on  the  business  of  canning, 
curing,  or  preserving  fish  or  manufacturing  fish  products  within 
Alaste  shall,  "in  lieu  of  all  other  license  fees  and  taxes  therefor  and 
thereon,  pay  license  taxes  on  their  said  business  and  output  as  fol- 
lows :  Canned  salmon,  four  cents  per  case ;  pickled  salmon,  ten  cents 
per  barrel ;  salt  salmon  in  bulk,  five  cents  per  one  hundred  pounds. 
*    *     *  »     The  payment  and  collection  of  such  license  tax  was  re- 

^s»For  otlier  caaes  aee  same  topic  &  KBT-NUMBBR  in  all  Key-Numbered  Digests  &  Indexes 
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quired  to  be  in  accordance  with  the  provisions  of  the  Act  of  March 
3,  1899,  c.  429,  30  Stat.  1253,  which  was  an  act  defining  and  punish- 
ing crimes  in  Alaska. 

On  August  24,  1912,  Congress  passed  the  Organic  Act  for  Alaska 
providing  for  a  territorial  Legislature.  In  this  act,  which  conferred 
legislative  power  upon  the  territory,  it  was  provided  that  the  Con- 
stitution of  the  United  States  and  all  the  laws  not  locally  inapplicable 
should  be  effective ;  and  all  laws  then  in  force  were  to  be  continued 
in  force  until  altered,  amended,  or  repealed  by  Congress  or  by  the 
Legislature,  provided  that  the  authority  granted  to  the  Legislature  to 
amend,  modify,  and  repeal  laws  in  force  in  Alaska  should  not  extend 
to  certain  laws,  including  the  game,  fish,  and  fur-seal  laws  applicable 
to  Alaska,  "or  to  the  laws  of  the  United  States  providing  for  taxes 
on  business  and  trade,"  etc.    It  was  also  provided : 

"That  this  provision  shaU  not  operate  to  prevent  the  Legislature  from 
imposing  other  and  additional  taxes  or  licenses.'* 

Section  6  of  the  Organic  Act  provided  that  the  Legislature  should 
convene  at  the  capital,  Juneau,  on  the  first  Monday  in  March,  1913. 
and  on  the  first  Monday  in  March  every  two  years  thereafter,  but 
should  not  continue  in  session  longer  than  60  days  in  any  2  years,  un- 
less, etc.  By  section  9  of  the  act,  the  legislative  power  of  the  terri- 
tory shall  extend  to  "all  rightful  subjects  of  legislation  not  inconsist- 
ent with  the  Constitution  and  laws  of  the  United  States,"  etc.,  "pro- 
vided, *  *  *  all  taxes  shall  be  uniform  upon  the  same  class  of 
subjects  and  shall  be  levied  and  collected  under  general  laws,  and 
the  assessments  shall  be  according  to  the  actual  value  thereof." 

By  an  act  of  the  Legislature  of  the  territory,  approved  April  29, 
1915  (Laws  1915,  c.  76),  entitled  "An  act  to  establish  a  system  of 
taxation,  create  revenue,  and  provide  for  collection  thereof,  for  the 
territory  of  Alaska,  and  for  other  purposes ;  and  to  amend  *  *  * 
'An  act  to  establish  a  system  of  taxation,  create  revenue,  and  pro- 
vide for  collection  thereof  for  the  territory  of  Alaska,  and  for  other 
purposes,'  approved  May  1,  1913,"  it  was  provided: 

"Section  1.  That  any  person,  firm  or  corporation  prosecuting  or  attempting 
to  prosecute  any  of  the  following  lines  of  business  In  the  territory  of  Alaska 
shaU  ai)ply  for  and  obtain  a  license  and  pay  for  said  license  for  the  respective 
lines  of  business  as  follows:  ♦  ♦  ♦  (8)  Fish  Traps:  Fixed  or  floating,  one 
hundred  dollars  per  annum.    So-called  dummy  traps  included.'* 

The  plaintiff  in  error,  defendant  below,  was  sued  by  the  terri- 
tory for  moneys  alleged  to  be  due  for  prosecuting  and  attempting  to 
prosecute  the  business  of  fishing  by  means  of  fish  traps  situated  in 
the  waters  of  Alaska.  After  a  demurrer  had  been  overruled,  de- 
fendant answered,  setting  up,  in  effect:  (1)  That  the  act  of  the  Alas- 
ka Legislature  just  cited  was  void  under  the  act  of  Congress  creating 
the  Alaska  Legislature,  and  under  the  Constitution  of  the  United 
States ;  (2)  that  the  act  was  void  because  the  tax  attempted  to  be  laid 
was  not  imiform  upon  the  same  class  of  subjects,  in  that  it  taxes  fish 
traps  and  gill  nets,  while  seines  are  not  taxed;  (3)  that  the  act  re- 
ferred to  is  void,  in  that  it  is  an  attempt  to  levy  a  tax  without  ref- 
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erence  to  the  value  of  the  thing  taxed ;  (4)  that  the  tax  imposed  by 
the  act  cited  is,  in  fact,  a  specific  tax  on  property,  and  as  such  is 
levied  without  reference  to  the  value  of  the  property  sought  to  be 
taxed,  and  is  therefore  contrary  to  the  provisions  of  the  Organic  Act ; 
(5)  that  the  act  referred  to  was  void  because  the  term  of  the  Legisla- 
ture had  expired  when  the  law  was  passed ;  and  (6)  that  the  defend- 
ants were  not  engaged  in  the  fishing  business  within  the  meaning  of 
the  law. 

The  case  was  tried  upon  agreed  facts  substantially  as  follows :  That 
the  defendant  owned  19  fish  traps  within  the  waters  of  Southern 
Alaska,  and  that  they  were  all  operated  during  the  fishing  season  of 
1915;  that  none  of  the  fish  taken  in  any  trap  operated  by  defendant 
were  sold  prior  to  being  canned,  but  all  fish  so  caught  were  used  by 
defendant  in  operating  its  canning  plants ;  that  some  of  the  canneries 
in  Alaska  are  so  situated  that  they  are  obliged  to  supply  the  fish  canned 
by  resorting  to  the  use  of  fish  traps,  while  others  are  situated  so  that 
the  fish  can  be  supplied  in  no  practical  manner  except  by  the  use  of 
gill  nets,  and  others  are  so  situated  that  fish  cannot  be  supplied  ex- 
cept by  the  use  of  seines,  and  that  defendant  cannot  practically  use 
seines  and  is  obliged  to  resort  to  fish  traps ;  that  defendant  has  com- 
plied with  all  the  provisions  of  chapter  3,  tit.  7,  of  the  Compiled  Laws 
of  Alaska,  relating  to  fish  and  fisheries,  including  the  provisions  of 
sections  259  to  275a,  inclusive,  and  has  paid  the  license  tax  provided 
for  by  said  sections,  but  that  defendant  has  not  paid  the  tax  sued  for 
in  this  action  for  1915,  or  any  part  thereof;  that  the  session  of  the 
Legislature  which  passed  the  act  which  forms  the  basis  of  this  ac- 
tion, namely  chapter  76  Session  Laws  of  Alaska  1915,  convened  March 
1,  1915,  at  12  o'clock  noon;  that  on  the  29th  of  April,  1915,  the 
I,regislature  adjourned  sine  die  at  12  o'clock  midnight  according  to 
the  official  timepieces  of  the  Legislature,  that  is  to  say,  the  clocks 
hanging  in  the  halls  of  the  two  houses  were  stopped  or  turned  back 
by  the  sergeant-at-arms  just  prior  to  the  hour  of  12  o'clock  midnight 
of  April  29,  1915,  and  thereafter,  between  the  hours  of  3  and  4  o'clock 
a.  m.,  Sim  time,  of  April  30,  1915,  while  the  clocks  in  the  halls  of  the 
Legislature  still  indicated  a  time  prior  to  midnight,  being  stopped  or 
turned  back  as  aforesaid,  the  act,  chapter  76  of  the  Session  Laws  of 
Alaska  1915,  was  finally  passed  by  both  houses  of  the  Legislature 
and  approved  by  the  Governor  and  enrolled  with  the  Secretary  for 
the  territory  as  it  now  appears  in  the  printed  volume  of  the  Session 
Laws  of  Alaska  1915,  c.  76;  that  some  of  the  traps  of  the  defendant 
are  worth  over  $10,000,  while  some  are  not  worth  to  exceed  $1,000. 

The  District  Court  ordered  judgment  for  the  territory  for  $1,963. 
Judgment  was  entered  accordingly,  and  writ  of  error  to  this  court  v/as 
sued  out. 

[1]  It  is  plain,  we  think,  that  our  conclusions  should  be  arrived  at 
by  assuming  that  the  great  object  of  the  legislative  act  of  April  29, 
1915,  quoted  above,  was  to  create  revenue,  and  that  in  its  scheme  of 
license  taxes  the  Legislature  had  in  mind  provision  for  the  expense 
of  administration  of  the  territory.  Congress  having  given  to  Alaska  a 
territorial  form  of  government  and  having  created  a  legislative  as- 
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sembly  and  conferred  upon  it  legislative  powers,  the  power  in  the 
general  words  used  was  broad  enough  to  authorize  legislation  upon  ''all 
rightful  subjects  of  legislation  not  inconsistent  with  the  Constitution 
and  laws  of  the  United  States."  This  was  the  scope  of  the  power  as 
by  first  expression  conferred.  But  at  once,  by  the  same  provision 
which  conferred  the  general  power,  there  were  imposed  many  restric- 
tions or  limitations  which  must  be  read  with  the  general  transfer  of 
authority,  and  which,  when  construed  with  it,  in  practical  effect  greatly 
limit  the  exercise  of  the  power.  The  specific  restrictions  included, 
among  other  matters,  legislation  with  respect  to  public  lands,  charters, 
divorces,  lotteries,  gambling,  manufacture  of  liquor,  subscriptions  to 
stock  of  incorporated  companies,  and  laws  creating  loans  and  bonded 
indebtedness.  We  have  mentioned  these  enumerated  limitations  be- 
cause their  number  and  importance  emphasize  the  thought  that  but 
for  them  the  general  words  whereby  the  conferred  legislative  power 
should  extend  to  all  rightful  subjects  of  legislation  not  inconsistent 
with  the  Constitution  and  laws  of  the  United  States  would  have  com- 
prehended power  to  legislate  with  respect  to  them  as  included  within 
rightful  subjects  of  legislation.  We  find  also  that,  by  section  3  of 
the  Organic  Act,  the  power  was  curtailed  with  respect  to  the  then  ex- 
isting game  and  fish  laws  of  the  United  States  applicable  to  Alaska 
by  express  declaration  that  the  general  authority  conferred  was  not  ex- 
tended to  alter,  amend,  modify,  and  repeal  laws  in  force  on  those  sub- 
jects, or  "to  the  laws  of  the  United  States  providing  for  taxes  on  busi- 
ness and  trade."  If  these  restrictions  stood  witnout  qualifying  lan- 
guage, undoubtedly  they  would  prevent  legislation  which  would  alter, 
amend,  modify,  or  repeal  not  alone  the  then  existing  fish  laws,  but  also 
the  laws  for  taxation  of  business  in  force  when  the  Ch"ganic  Act  was 
passed ;  that  is,  August  24,  1912.  Plainly  such  then  existing  laws  would 
have  continued  as  the  only  statutes  which  controlled.  But  we  cannot 
stop  at  this  point,  for,  by  the  same  section  (3)  of  the  act  wherein  we 
read  the  words  which  saved  existing  fish  laws  and  those  providing  for 
taxes  on  business.  Congress  went  on  to  provide  explicitly  that  the  pro- 
visions of  limitation  should  not  "operate  to  prevent  the  Legislature 
from  imposing  other  and  additional  taxes  or  licenses."  Now,  when 
Congress  provided  against  possible  misunderstanding  as  to  the  opera- 
tion of  the  statute,  it  in  effect  defined  its  intentions  and  by  positive 
words  removed  limitations  upon  the  grant  of  general  legislative  power 
under  which  other  and  additional  taxes  and  licenses  might  thereafter 
be  imposed,  excepting,  of  course,  such  other  special  limitations  as 
were  incorporated  within  the  Organic  Act  itself.  Going,  then,  to  the 
text  of  the  act  to  see  if  we  find  such  limitations  upon  the  power  to 
legislate  for  the  future,  none  such  appear  with  respect  to  the  imposi- 
tion of  additional  Hcense  taxes  on  the  fishing  business. 

It  is  urged  that  by  the  legislation  of  Congress  (act  approved  June 
26,  1906,  34  Stat.  L.  478,  c.  3547)  there  was  a  reservation  of  exclusive 
control  of  the  fish  of  Alaska  and  of  the  right  to  legislate  with  respect 
thereto.  It  is  correct  that  in  the  act  of  1906  referred  to  there  was  a 
provision  that  every  person  or  corporation  carrying  on  the  business 
of  canning,  curing,  or  preserving  fish  products  within  Alaska  should,  J 
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""in  lieu  of  all  other  license  fees  and  taxes  therefor  and  thereon,  pay  a 
license  tax  on  their  said  business  and  output  as  follows,"  and  specify- 
ing taxes  to  be  paid  and  collected.  The  effect  of  this  declaration  was 
to  make  the  license  fees  upon  the  salmon  canning  and  manufacturing 
business  those  prescribed  in  that  act,  and  not  those  which  had  previ- 
ously been  fixed  in  the  act  of  June  6,  1900  (chapter  786,  31  Stat.  L. 
331).  This  act  of  June  26,  1906,  with  detailed  care  made  provision 
whereby  the  catch  and  pack  of  salmon  made  in  Alaska  by  the  owners 
of  private  salmon  hatcheries  in  Alaska  should  be  exempt  from  all 
license  fees  and  taxation  of  every  nature  at  the  rate  of  10  cases  of 
canned  salmon  to  every  1,000  red  or  king  salmon  fry  liberated,  upon 
<:ertain  conditions.  Provisions  were  also  made  declaring  it  to  be  un- 
lawful to  maintain  dams,  fences,  and  other  obstructions,  except  for 
fish  culture,  unless  placed  at  certain  distances  from  shores;  imposing 
restrictions  on  the  use  of  drift  nets,  seines,  traps,  and  other  appliances, 
except  for  fish  culture ;  also,  for  a  weekly  close  season.  The  law  also 
authorized  the  Secretary  of  Commerce  and  Labor  to  designate  spawn- 
ing grounds  in  which  fishing  might  be  limited  or  prohibited.  The 
wanton  waste  of  fish  was  prohibited,  the  use  of  brands  was  limited, 
the  method  of  catching  or  killing  fish  was  regulated,  and  provisions 
rnade  for  punishment  for  violations  of  the  law.  But  when  Congress, 
in  1912,  conferred  the  legislative  power  which  we  have  shown  exists, 
while  it  expressly  withheld  power  to  alter  or  amend  laws  pertaining 
to  fish  and  other  certain  subjects  and  saved  certain  laws  then  in  force, 
it  nevertheless  unmistakably  transferred  power  to  the  newly  created 
legislative  body  to  impose  other  and  additional  taxes  and  licenses ;  that 
is,  power  to  impose  taxes  different  from,  and  it  might  be  additional 
to,  those  already  in  force  when  the  Organic  Act  was  approved.  And 
thus  by  the  Organic  Act  those  general  provisions  for  the  protection 
of  the  fish  which  we  find  in  the  act  of  1906  were  kept  in  force  without 
possibility  of  alteration,  amendment,  or  repeal  by  the  territorial  Leg- 
islature, and  the  specific  license  tax  provided  by  the  act  of  1906  was 
kept  in  force,  but  with  power  transferred  to  the  Legislature  to  im- 
pose, if  it  should  see  fit,  other  and  additional  license  taxes. 

We  cannot  agree  that  the  portion  of  the  act  of  1906  which  provides 
for  license  fees  and  taxes  is  inseparable  from  the  other  provisions  of 
that  act.  The  protection  and  encouragement  of  fisheries  was  evidently 
one  of  the  main  purposes  of  the  act,  and  the  creation  of  revenue  by 
the  imposition  of  a  license  tax.  on  the  business  of  canning  and  manu- 
facturing was  another  purpose.  Those  portions  of  the  act  which  have 
to  do  with  the  methods  of  carrying  on  fishing,  and  which  prescribe  the 
seasons  when  it  may  be  carried  on,  and  the  waters  within  which  it  may 
be  carried  on,  are  preserved;  but  the  imposition  of  additional  license 
taxes  to  be  imposed  for  carrying  on  the  business  was  a  subject  of  a 
different  character  and,  in  the  judgment  of  Congress,  might  properly 
be  entrusted  to  the  wisdom  of  the  newly  created  legislative  assem- 
bly. The  history  of  the  passage  of  the  Organic'  Act  shows  that  some- 
what peculiar  conditions  were  presented  with  respect  to  providing  for 
the  fiscal  needs  of  the  territory.  No  general  property  tax  laws  ob- 
tained.     Revenue   would    have    to   be    raised,   and    naturally    some 
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scheme  of  license  taxation  of  the  extensive  industries  carried  on 
in  the  territory  presented  itself  for  adoption.  The  business  of  fishing, 
therefore,  became  a  main  subject  for  consideration  by  Congress  in  the 
question  of  future  taxation.  The  Congressional  Records  disclose  that 
after  discussion  it  was  decided  not  to  abridge  too  far  the  transfer  of 
power  in  the  Legislature  to  adopt  its  own  scheme  of  levying  taxes  and 
licenses  upon  the  fishing  business;  Congress  reserving  to  itself,  by 
section  20  of  the  Organic  Act,  the  possible  exercise  of  the  power  to 
nullify  any  law  passed  by  the  territorial  Legislature.  Congressional 
Record,  Sixty-Second  Congress,  vol.  48,  pt.  6,  p.  5288 ;  Lapina  v.  Wil- 
liams, 232  U.  S.  90,  34  Sup.  Ct.  196,  58  L.  Ed.  515;  Woodward  v. 
De  GraflFenried,  238  U.  S.  285,  35  Sup.  Ct.  764,  59  L.  Ed.  1310: 
Kohlsaat  v.  Murphy,  96  U.  S.  153,  24  L.  Ed.  844. 

[2,3]  Does  it  follow  that,  because  the  license  tax  imposed  by  the 
territorial  Legislature  is  a  measure  creating  revenue,  it  conflicts  with 
that  portion  of  section  9  of  the  Organic  Act  prcfviding  that: 

"All  taxes  shall  be  uniform  upon  the  same  class  of  subjects  and  shall  be 
levied  and  collected  under  general  laws,  and  the  assessment  shall  be  according 
to  the  actual  value  thereof." 

We  take  it  to  be  indisputable  that  the  creation  of  revenue  by  the  im- 
position of  license  taxes  upon  carrying  on  of  business  is,  in  a  general 
sense,  a  rightful  subject  of  legislation.  But  in  this  matter  inquiry  into 
the  genersd  question  is  unnecessary,  for,  as  already  pointed  out,  we 
have  express  transfer  of  authority  to  the  territorial  Legislature  to  im- 
pose Hcense  taxes.  The  power,  therefore,  bein|^  in  the  Legislature, 
such  taxes  may  be  imposed  without  the  restrictive  limitations  which 
must  control  in  levying  taxes  upon  property  in  its  usual  sense.  Many 
well-considered  cases  might  be  cited  holding  that  taxes  which  are  levied 
on  occupations,  business,  or,  it  may  be,  franchises,  are  not  brought 
within  the  principle  of  equality  and  uniformity  in  the  sense  that  the 
Legislature  must  make  the  taxation  of  all  occupations  or  pursuits 
equal.  Cooley  on  Taxation  (3d  Ed.)  c.  6.  And  it  is  well  established 
that  it  is  not  an  abuse  of  power  if  the  burden  of  taxation  is  imposed 
equally  upon  all  persons  pursuing  the  same  business  or  calling,  pro- 
vided, if  there  should  be  any  division  into  classes,  the  basis  of  classi- 
fication is  reasonable  and  not  merely  arbitrary.  Brushaber  v.  Union 
Pacific  R.  Co.,  240  U.  S.  1,  36  Sup.  Ct.  236,  60  L.  Ed.  493;  Flint  v. 
Stone  Tracy  Co.,  220  U.  S.  107,  31  Sup.  Ct.  342,  55  L.  Ed.  389,  Ann. 
Cas.  1912B,  1312;  Knowlton  v.  Moore,  178  U.  S.  41,  20  Sup.  Ct. 
747,  44  L.  Ed.  969;  Peacock  &  Co.  et  al.  v.  Pratt,  121  Fed.  772,  58 
C.  C.  A.  48. 

In  Binns  v.  United  States,  194  U.  S.  486,  24  Sup.  Ct.  816,  48  L.  Ed. 
1087,  we  find  a  helpful  discussion  of  the  taxing  power  of  Congress 
with  respect  to  Alaska.  A  statute  passed  by  Congress  required  one 
"prosecuting"  a  "line  of  business"  within  Alaska  to  obtain  a  license 
from  the  District  Court  in  Alaska  and  pay  for  the  license  for  the  ''line 
of  business"  a  certain  prescribed  fee.  The  statute  also  provided  that, 
if  one  attempted  to  do  business  without  having  first  paid  the  license, 
he  should  be  deemed  guilty  of  a  misdemeanor.  Binns  was  prosecuted 
and  convicted  of  violation  of  this  statute.  Upon  review,  the  argument 
in  behalf  of  Binns  was  that  the  statute  referred  to  conflicted  with  sec- 
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tion  8  of  article  1  of  the  Constitution  of  the  United  States,  which 
reads: 

"The  Congress  shall  haye  power  to  lay  and  collect  taxes,  duties,  imposts  and 
excises,  to  pay  the  debts  and  provide  for  the  common  defense  and  general 
welfare  of  the  United  States;  but  all  duties,  imposts  and  excises  shall  be 
uniform  throughout  the  United  States." 

The  Supreme  Court,  through  Justice  Brewer,  accepted  the  purpose 
of  the  Alaska  law  fixing  license  fees  to  be  the  collection  of  revenue, 
and  conceded  that  license  fees  are  excises  within  the  constitutional 
sense  of  the  term;  but,  even  so,  the  court  held  that  they  were  to  be 
r^;arded  as  local  taxes  imposed  for  the  purpose  of  raising  funds  to 
support  the  administration  of  local  government  in  Alaska,  and  that 
Congress  had  plenary  power,  except  as  controlled  by  the  Constitution, 
to  l^slate  for  the  territory  of  Alaska.    The  court  said : 

•It  may  legislate  directly  in  respect  to  the  local  affairs  of  a  territory  or 
transfer  the  power  of  such  legislation  to  a  Legislature  elected  by  the  citizens 
of  the  territory.  ♦  ♦  ♦  For  Alaska,  Congress  has  established  a  government 
of  a  different  form.  It  has  provided  no  legislative  body,  but  only  executive  and 
Judicial  officers.  It  has  enacted  a  penal  and  civil  code.  Having  created 
no  legislative  body  and  provided  for  no  local  legislation  in  respect  to  the  mat- 
ter of  revenue,  it  has  established  a  revenue  system  of  its  own,  applicable  alone 
to  that  territory.  Instead  of  raising  revenue  by  direct  taxation  upon  property, 
it  has,  as  it  may  rightfully  do,  provided  for  that  revenue  by  means  of  license 
taxes.  •  ♦  ♦  In  the  exercise  of  this  power.  Congress,  Uke  any  state  Leg- 
islature unrestricted  by  constitutional  provisions,  may  at  its  discretion 
wholly  exempt  certain  classes  of  property  from  taxation,  or  may  tax  them  at 
a  lower  rate  than  other  property." 

We  think  these  views  are  applicable  and  controlling  in  the  present 
case,  because,  when  Congress  gave  to  the  Legislature  of  the  territory 
the  power  to  legislate  upon  all  rightful  subjects  not  inconsistent  with 
the  laws  of  the  United  States,  it  thereby  exercised  the  right  to  trans- 
fer the  power  which  it  itself  had,  and  the  Legislature  could  use  it, 
subject,  of  course,  to  such  constitutional  limitations  as  always  sur- 
rounded the  congressional  power  and  to  such  further  limitations  as 
Confess  might  see  fit  to  throw  about  the  power  transferred. 

[f]  It  is  argued  that  the  Legislature  of  Alaska  did  not  have  ref- 
erence to  the  business  of  fishing  with  fish  traps,  as  "dummy  traps" 
are  classed  with  the  others,  and,  as  dummy  traps  cannot  be  used  in 
fishing,  it  is  said  the  Legislature  intended  to  place  a  specific  property 
tax  on  fish  traps  regardless  of  whether  the  traps  were  used  in  catch- 
"  ing  fish  or  not.    Pursuing  this  line  of  thought,  plaintiff  in  error  argues 

T'  that  the  character  of  the  tax  from  a  tax  on  a  fish  trap  as  property 

to  a  tax  on  the  business  of  fishing  by  means  of  fish  traps  merely 
limits  the  persons  liable  to  pay  a  tax  on  fish  traps  to  those  engaged 
in  fishing  by  means  of  such  traps,  and  that  the  tax  is  not  free  from 
ft  being  objectionable  as  a  specific  property  tax  on  fish  traps  rather  than 

;  a  tax  on  the  business  of  fishing  with  the  traps.    If  this  construction  of 

i<  the  territorial  statute  is  the  correct  one,  then  it  may  be  that  the  tax 

ce  is  not  one  on  the  business  of  fishing,  but  is  upon  the  property  used 

e'l-  in  such  business.  We  are  of  opinion,  however,  that  the  broad  rule 
j^^^  of  construction  by  which  we  are  to  ascertain  the  true  intent  of  the 
f  jT;'        Legislature  does  not  allow  this  meaning  to  prevail.    The  act  (Laws 
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of  Alaska,  Second  Session,  1915,  p.  185)  by  section  1  provides  that 
any  person  "prosecuting  or  attempting  to  prosecute  any  of  the  fol- 
lowing lines  of  business  *  *  *  shall  apply  for  *  *  *  a  li- 
cense *  *  *  for  the  respective  lines  of  business  as  follows: 
*  *  *  Fish  Traps :  Fixed  or  floating,  one  hundred  dollars  per  an- 
num. So-called  dummy  traps  included."  The  title  of  the  act  is  "An 
act  to  establish  a  system  of  taxation,  create  revenue,  and  provide  for 
collection  thereof,"  etc.  To  "prosecute  a  designated  line  of  busi- 
ness" means  in  ordinary  acceptation  to  carry  on  the  kind  of  business 
designated.  Carrying  on  the  "line  of  business"  of  fish  traps  in  Alas- 
ka, by  common  or  popular  understanding  of  persons  who  are  at  all 
conversant  with  fishing  in  Alaska,  is  understood  to  be  fishing  with 
fish  traps.  Hence  the  words  should  be  given  their  ordinary  mean- 
ing as  used  in  connection  with  the  business  of  fishing  in  Alaska.  Un- 
win  V.  Hanson,  2  Q.  B.  L.  R.  115;  Lewis'  Sutherland  on  Statutory 
Construction  (2d  Ed.)  §  389.  The  inclusion  of  "dummy  traps,"  which 
are  sham  traps  not  used  for  fishing,  within  the  business  of  fish  traps, 
does  not  affect  the  question.  It  may  be  that,  in  connection  with  the 
preliminary  steps  of  going  into  the  business  of  fishing  with  fish  traps, 
dummy  traps  are  first  set  to  hold  the  desired  location.  But  whatever 
may  be  the  special  use  to  which  the  dummy  trap  is  put,  the  inclusion 
of  it  in  the  business  of  fishing  with  fish  traps  in  no  way  shows  any 
intent  to  tax  fish  traps  as  general  property  rather  than  to  tax  the 
business  of  fishing  with  traps. 

[5]  We  come  next  to  the  contention  that  the  validity  of  the  act  is 
affected  by  the  fact  that  it  was  passed  by  the  Legislature  after  that 
body  had  been  in  session  more  than  sixty  days.  The  provision  of  the 
Organic  Act  (section  413,  Compiled  Laws  of  Alaska  1913)  quoted  in 
the  statement  we  have  made  prohibits  the  Legislature  from  continuing 
in  session  longer  than  60  days  unless  convened  in  extraordinary  ses- 
sion by  proclamation  of  the  Governor.  The  Legislature  which  passed 
the  act  under  consideration  convened  on  the  1st  of  March,  1915,  at 
12  o'clock  noon,  and  it  is  stipulated  that  the  act  was  finally  passed 
by  both  houses  of  the  Legislature  and  approved  by  the  Governor  and 
was  enrolled  and  filed  in  the  office  of  the  Secretary  of  State  for  the 
territory  as  now  appears  in  the  printed  volume  of  the  Session  Laws 
of  1915,  c.  76.  The  Legislature  having  convened  at  noon  on  the  1st 
day  of  March,  1915,  and  having  adjourned  sine  die  between  3  and  4 
o'clock  a.  m.,  sun  time,  on  April  30,  1915,  was  not  in  session  longer 
than  60  days,  for  with  Sundays  and  holidays  included,  in  counting  the 
60  days,  the  sixtieth  day  did  not  expire  until  noon  of  April  the  30th. 
White  V.  Hinton,  3  Wyo.  753,  30  Pac.  953,  17  L.  R.  A.  66. 

[8]  Plaintiff  in  error  says  that  the  imposition  of  the  license  tax  is 
an  unjust  discrimination  in  favor  of  fisheries  where  the  business  is 
carried  on  by  means  of  seines,  in  that  it  appears  that  some  of  the 
salmon  fisheries  operating  in  Alaska  are  so  situated  that  the  supply 
of  fish  necessary  to  keep  the  canning  plant  in  operation  can  be  had 
only  by  the  use  of  fish  traps,  while  in  some  other  places  the  opera- 
tion can  only  be  continued  by  using  seines,  and  that  as  conditions  are 
such  that  the  Alaska  Pacific  Fisheries  must  use  fish  traps  to  get  fish 
for  its  canneries,  to  require  it  to  pay  a  tax,  but  not  to  require  the 
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one  who  uses  seines  to  pay,  is  an  unjust  discrimination  and  denies 
the  equal  protection  of  the  laws.  This  contention  is  answered  by 
recognition  of  the  fact  that  tlje  power  of  Congress  is  ample  in  the 
premises,  and  as  it  had  the  power  to  provide  that  all  persons  catching 
fish  by  means  of  fish  traps  should  pay  a  certain  license  tax,  and  all 
persons  catching  fish  by  seines  should  pay  a  different  tax,  the  power 
transferred  is  not  to  be  held  invalid. 

[7,8]  It  is  said  that  the  plaintiff  in  error,  being  engaged  in  the 
salmon  business  and  having  paid  a  tax  on  its  output  as  required  by 
the  act  of  Congress  of  June  26,  1906,  should  not  now  be  required  to 
pay  a  tax  on  the  appliances  used  by  it  in  connection  with  such  busi- 
ness. The  error  of  this  argument  rests  in  the  assumption  that  ^he 
tax  is  a  specific  property  tax,  and  therefore  assessment  of  it  must 
conform  to  the  uniformity  clause  of  the  Organic  Act.  We  cannot 
agree  that  a  license  tax  is  to  be  held  void  for  failure  to  comply  with 
the  requirement  of  uniformity  upon  the  same  class  of  subjects  by 
basing  the  tax  upon  an  assessment  according  to  value.  Nor  do  we 
think  that  the  tax  violates  the  provisions  of  the  Constitution  of  the 
United  States  by  any  discrimination  against  salmon  canneries  or  fish- 
eries which  use  traps  in  favor  of  those  using  seines,  or  that  it  is  to  be 
held  by  the  courts  to  be  confiscatory  in  that  it  exacts  in  some  cases  a 
tax  as  high  as  ten  per  cent. 

Without  further  expression  of  our  views  upon  the  points  presented, 
we  may  add  that  we  have  given  very  close  attention  to  the  arguments 
and  briefs  of  counsel  addressed  to  the  important  questions  involved. 

The  conclusion  we  have  reached,  that  there  has  been  no  excess 
of  power  exerted  by  the  Legislature  in  the  premises,  accords,  we  be- 
lieve, with  the  true  intent  of  Congress,  which,  in  giving  to  the  terri- 
tory legislative  power  broad  enough  in  its  general  scope  to  extend  to 
all  rightful  subjects  of  legislation  within  certain  limitations,  gave  au- 
thority to  enact  laws  imposing  the  license  taxes  involved  as  additional 
to  those  theretofore  imposed  by  Congress. 

The  judgment  is  aflSrmed. 


(236  Fed.  61) 

HOONAH  PACKING  CO.  v.  TERRITORY  OF  ALASKA. 

(Circuit  Court  of  Appeals,  Ninth  Circuit.    September  5,  1916.) 

No.  2713. 

In  Error  to  the  District  CJourt  of  the  United  States  for  the  First  Division 
of  the  District  of  Alaska;    Robert  W.  Jennings,  Judge. 

Action  by  the  Territory  of  Alaska  against  the  Hoonah  Packing  Company. 
There  was  a  Judgment  for  plaintiff,  and  defendant  brings  error.    Affirmed. 

Cheney  &  Zlegler,  of  Juneau,  Alaska.  Warren  Gregory,  of  San  Francisco, 
Cal.,  and  E.  S.  McCord  and  W.  H.  Bogle,  both  of  SeatUe,  Wash.,  for  plaintiff 
In  error. 

J.  H.  Cobb,  Chief  Counsel  for  the  Territory  of  Alaska,  of  Juneau,  Alaska, 
for  defendant  In  error. 

Before  GILBERT,  ROSS,  and  HUNT.  Circuit  Judges. 

HUNT,  Circuit  Judge.  Upon  the  authority  of  Alaska  Pacific  Fisheries  v. 
Territory  of  Alaska  (No.  2709)  236  Fed.  52,  149  C.  C.  A.  262,  Judgment  of 
the  restrict  Ck>urt  of  Alaska,  Division  No.  1,  Is  affirmed. 
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<236  F^.  62) 

ALASKA  SALMON  CO.  ▼.  TERRITORY  OF  ALASKA.  • 

(Circuit  Court  of  Appeals,  Ninth  Circuit    September  6,  1916.) 

No.  2720. 

L  Appeal  and  Ebbob  «=»173(1)— Review — ^Mattebs  Pbesented  fob  Review. 

A  defense  not  regarded  by  the  trial  court  or  included  in  the  agreed 
statement  of  facts  cannot  be  considered  on  defendant's  appeal 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  ||  1079, 
1093;   Dec.  Dig.  «=>173(1).] 

2.  Statutes  ^=»161(1) — Repeal — Effect. 

A  subsequent  statute  dealing  with  the  same  subject  takes  effect  and 
supersedes  an  earlier  one. 

[Ed.  Note.— For  other  cases,  see  Statutes,  Cent  Dig.  H  230,  233,  234; 
Dec.  Dig.  «=»161(1).] 

3.  Licenses  ^=»7(1) — Statutes — License  Taxes. 

Act  Alaska  May  1,  1913  (Laws  1913,  a  52),  entitled  ''An  act  to  establish 
a  system  of  taxation  and  to  create  revenue  and  provide  for  collection 
thereof,  ''which  imposes  license  taxes  upon  fisheries  including  salmon 
canneries,  as  well  as  Act  April  29,  1915  (Laws  1915,  c.  76),  amending  the 
former  statute  and  imposing  other  license  taxes,  including  taxes  on  fish 
traps  and  gill  nets,  are  valid. 

[Ed.  Note. — For  other  cases,  see  Licenses,  Cent  Dig.  |S  7,  19;  Dec. 
Dig.  «=»7(1).] 

In  Error  to,  and  Appeal  from,  the  District  Court  of  the  United  States 
for  the  First  Division  of  the  District  of  Alaska ;  Robert  W.  Jennings, 
Judge. 

Action  by  the  Territory  of  Alaska  against  the  Alaska  Salmon  Com- 
pany, a  corporation.  There  was  a  judgment  for  plaintiff,  and  defend- 
ant brings  error,  and  appeals.    Affirmed. 

Z.  R.  Cheney,  of  Juneau,  Alaska,  Warren  Gregory,  of  San  Fran- 
cisco, Cal.,  and  E.  S.  McCord  and  W.  H.  Bogle,  both  of  Seattle,  Wash., 
for  plaintiff  in  error  and  appellant. 

J.  H.  Cobb,  Chief  Counsel  for  the  Territory  of  Alaska,  of  Juneau, 
Alaska,  for  defendant  in  error  and  appellee. 

Before  GILBERT,  ROSS,  and  HUNT,  Circuit  Judges. 

HUNT,  Circuit  Judge.  This  case  was  submitted  to  the  District 
Court  of  the  Territory  of  Alaska,  Division  No.  1,  upon  an  agreed 
statement  of  facts,  and  thereafter  judgment  was  given  in  favor  of  the 
territory,  and  from  such  judgment  writ  of  error  has  been  prosecuted. 

It  appears  that  the  Alaska  Salmon  Company  is  engaged  in  the 
business  of  annually  operating  a  salmon  cannery  and  manufacturing 
canned  salmon  in  Alaska;  that  during  the  year  1915  it  also  main- 
tained and  operated  at  its  cannery  gill  nets ;  that  since  the  Act  of 
Congress  of  June  26,  1906  (chapter  3547,  34  Stat.  478),  the  plaintiff 
in  error  has  paid  the  license  taxes  on  its  business  and  output  as 
therein  provided,  and  has  complied  with  all  the  provisions  of  chap- 
ter 3  of  title  7,  of  the  Compiled  Laws  of  Alaska  relating  to  fish  and 
fisheries;    that  the  Legislature  of  Alaska,  by  an  act  approved  May 

^s»For  other  cases  see  same  topic  ft  KBT-NUMBBR  In  all  Key-Numbered  Dlgebts  ft  Indexes 
•Rehearing  denied  October  9,  1916. 
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1,  1913  (Laws  1913,  c.  52),  and  by  another  act  approved  April  29, 
1915  (Laws  1915,  c.  76),  imposed  licenses  and  taxes. 

The  questions  presented  by  the  brief  of  appellant  may  be  stated  as 
follows:  (1)  The  plaintiff  in  error  having  complied  wiA  all  the  con- 
ditions and  paid  the  license  fees  imposed  by  the  acts  of  Congress,  is 
it  obliged  to  apply  for  a  license  and  pay  the  license  fees  and  taxes  im- 
posed by  the  act  of  the  Legislature  of  Alaska  approved  May  1,  1913? 
(2)  Plaintiff  in  error  having  complied  with  all  the  conditions  and  paid 
the  license  fees  imposed  by  the  act  of  Congress  just  hereinbefore  re- 
ferred to,  is  it  obliged  to  apply  for  a  license  and  pay  the  license  fees 
and  taxes  imposed  by  the  act  of  the  Legislature  of  Alaska  approved 
April  29,  1915?  (3)  Is  the  plaintiff  in  error,  as  the  owner  of  a  private 
salmon  hatchery,  and  also  engaged  in  the  business  of  canning  salmon 
in  Alaska,  by  virtue  of  certificates  issued  to  it  by  the  Secretary  of 
Commerce  and  Labor  for  salmon  fry  liberated  from  its  hatcheries, 
entitled  by  virtue  of  such  certificates  to  have  the  same  applied  pro 
tanto  in  pa)rment  of  all  license  fees  and  charges  not  only  imposed  by 
the  act  of  Congress  referred  to,  but  also  by  the  acts  of  the  Legislature 
of  Alaska? 

[1]  We  need  not  pass  upon  the  last  question,  because  the  agreed 
statement  of  facts  gives  no  information  upon  the  matter,  nor  was  it 
regarded  by  the  lower  court  as  involved  in  the  case. 

[2, 3]  The  act  of  the  Legislature  of  the  territory  of  Alaska  approved 
May  1,  1913  (Laws  1913,  c.  52),  was  entitled  "An  act  to  establish  a 
system  of  taxation,  create  revenue,  and  provide  for  collection  thereof 
for  the  territory  of  Alaska,  and  for  other  purposes."  Section  1  pro- 
vided: 

"That  any  •  ♦  ♦  corporation  •  •  •  prosecuting  or  attempting  to 
prosecute  any  of  the  following  lines  of  business  ♦  ♦  ♦  ghall  first  apply  for 
and  obtain  a  license  so  to  do  from  the  District  Court  •  •  ♦  in  said  terri- 
tory, and  pay  for  said  license  for  the  respective  lines  of  business  and  trades, 
as  follows,  to  wit:  Fisheries:  Salmon  canneries,  seven  cents  per  case  on  sock- 
eye  and  king  salmon;  one-halD  cent  a  case  on  hump-back,  cohoe,  or  chum 
salmon." 

Many  other  license  charges  were  fixed  by  this  act  which  it  is  un- 
necessary to  refer  to,  because  they  are  immaterial  to  the  case  under 
consideration. 

On  April  29,  1915,  the  Legislature  passed  an  act  (Laws  1915,  c.  76) 
to  establish  a  system  of  taxation,  create  revenue,  and  provide  for  col- 
lection thereof,  for  the  territory  of  Alaska,  and  for  other  purposes, 
and  to  amend  an  act  entitled  "An  act  to  establish  a  system  of  taxa- 
tion, create  revenue,  and  provide  for  collection  thereof  for  the  terri- 
tory of  Alaska,  and  for  other  purposes,"  approved  May  1,  1913.  This 
last  referred  to  act  provided  that  application  must  be  made  for  license 
to  carry  on  certain  designated  lines  of  business.  Section  2.  License 
taxes  for  the  business  of  carrying  on  a  fishery  as  provided  for  in  the 
sixth  subdivision  of  section  1  of  the  act  were,  for  salmon  canneries, 
four  cents  per  case  on  king  and  reds  or  sockeye ;  two  cents  per  case 
on  medium  reds ;  one  cent  per  case  on  all  others :  and  by  subdivision 
7,  for  salteries  license  should  be  lYo  cents  per  100  pounds  on  all  fish 
salted  or  mild  cured,  except  herring;  and  on  fish  traps  there  should 
1490.0^—18 
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be  paid  $100  per  annum  for  fixed  or  floating  traps ;  and  for  gUl  nets, 
$1  per  100  fathoms  or  fraction  thereof. 

If  the  plaintiff  in  error  has  to  pay  the  tax  required  by  the  act  of 
1913,  for  the  years  1913  and  1914  the  sum  of  $4,643.60  will  be  paid 
upon  salmon  packed  in  those  years,  and  for  the  year  1915  it  would 
have  to  pay  for  salmon  packed,  $1,158.28,  and  for  gill  nets  used, 
$131.75. 

Plaintiff  in  error  has  paid  the  license  fees  imposed  by  the  act  of 
Congress  of  June  26,  1906,  but  has  declined  to  apply  for  or  obtain  a 
license  from  the  territory  of  Alaska  as  required  by  the  acts  of  May 
1,  1913,  and  April  29,  1915,  basing  its  refusal  to  pay  upon  the  ground 
that,  having  paid  the  taxes  imposed  by  the  act  of  Congress,  it  was  not 
obligated  to  pay  the  territory  of  Alaska  upon  the  same  output. 

We  believe  that  the  act  of  June  26,  1906,  providing  for  certain  license 
fees  and  taxes  upon  the  output  of  fish  canneries  and  regulating  the 
control  of  the  fish  industry  being  subsequent  to  the  act  of  June  6, 
1900  (31  Stat.  321,  c.  786),  which  provided  for  a  tax  on  the  business 
and  trade,  was  the  controlling  law  in  force  at  the  time  of  the  passage 
of  the  Organic  Law.  But  we  believe  that  the  Legislature  was  within 
its  authority  in  passing  the  act  of  May  1,  1913,  so  far  as  it  provided 
for  obtaining  a  license  and  for  a  tax  upon  the  carrying  on  of  the  busi- 
ness of  a  salmon  cannery  of  four  cents  per  case  on  king  and  reds  or 
sockeye,  and  two  cents  per  case  on  medium  reds,  and  one  cent  per 
case  on  all  others.  And  we  also  hold  that  the  Legislature  of  the  ter- 
ritory was  within  its  power  in  passing  the  act  of  April  29,  1915, 
which  also  dealt  with  license  fees  and  taxes  upon  carrying  on  certain 
kinds  of  business,  including  canneries,  gill  nets,  and  fish  traps. 

In  Alaska  Pacific  Fisheries  v.  Territory  of  Alaska  (No.  2709)  236 
Fed.  52,  149  C.  C.  A.  262,  we  have  considered  the  principal  legal 
questions  here  involved,  and  upon  the  authority  of  that  case  the  judg- 
ment of  the  lower  court  will  be  affirmed. 

So  ordered. 


(236  Fed.  64) 
ALASKA  MEXICAN  GOLD  MINING  CO.  v.  TERRITORY  OP  ALASKA*^ 
(Circuit  Court  of  Appeals,  Ninth  Circuit    September  5,  1916.) 
No.  2727. 

1.  Licenses  «=»7(1) — Fees — Civil  Actions. 

Laws  Alaska  1913,  c.  52,  |  1,  imposes  a  license  fee  of  one-half  of  one 
per  cent,  on  net  income  above  $5,000  per  annum  npon  the  business  of 
mining.  Section  3  declares  that  any  person,  corporation,  or  company  doing: 
or  attempting  to  do  business  without  first  having  paid  the  license  therein 
required,  shall  be  deemed  guilty  of  a  misdemeanor,  and  imposes  certain 
penalties.  Laws  Alaska  1915,  c.  76,  |  4,  provides  that  special  remedies 
authorized  by  an  act  shall  not  be  deemed  exclusive,  and  that  any  appro- 
priate remedy,  civil  or  criminal,  may  be  invoked  in  collection  of  taxes, 
while  section  7,  amending  the  original  act,  declares  that  no  person,  firm, 
or  corporation,  shall  be  relieved  of  any  tax,  penalty,  or  interest  accruing 
under  the  original  act  Held  that,  though  the  ori^nal  act  did  not  pro- 
vide any  civil  remedy  for  collection  of  license  taxes,  yet  the  duty  and  ob- 

^s»For  other  cases  see  same  topic  ft  KEY-NUMBER  In  all  Key-Numbered  DigesU  ft  Iodex«» 
•Rehearing  denied  October  9,  IMS. 
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ligation  to  pay  them  existed,  and  so  civil  action  might  be  subsequently 
authorized  without  impairing  the  rights  of  a  taxpayer. 

[Ed.  Note. — For  other  cases,  see  Licenses,  Cent.  Dig.  ||  7,  19;  Dec. 
Dig.  «=>7(1).] 

2.  Licenses  «=»32(2) — Fees — Collection. 

A  civil  action  to  recover  license  taxes  imposed  by  Laws  Alaska  1913,  c. 
52,  will  not  be  defeated  because  evidence  outside  of  the  statute  is  neces- 
sary to  arrive  at  the  amount  on  which  the  per  centum  of  the  tax  fixed 
shall  be  calculated ;  the  amount  being  susceptible  of  ascertainment 

[Ed.  Note. — For  other  cases,  see  Licenses,  Cent.  Dig.  §  66;  Dec.  Dig. 
«=»32(2).] 

8.  Licenses  «=»32(2) — ^Fees — Collection. 

That  Laws  Alaska  1913,  c.  52,  imposing  license  taxes,  provided  for 
penalties  and  punishment  in  case  of  nonpayment,  does  not  preclude  a  civil 
action  for  recovery  of  the  taxes ;  the  penalties  and  -punishment  being 
provided  to  discourage  evasion  of  the  statute. 

[Ed.  Note.— For  other  cases,  see  Licenses,  Cent  Dig.  |  66;  Dea  Dig. 
«=»32(2).] 

4  Licenses  ^=»7(1) — Statute — ^Validitt. 

Laws  Alaska  1913,  c.  52,  §  1,  Imposes  a  license  tax  on  the  business  of 
mining  of  one-half  of  one  per  cent  on  net  Income  above  $5,000  per  annum. 
Section  3  of  the  act  declares  that  any  person,  corporation,  or  company,  doing 
or  attempting  to  do  business  without  first  having  paid  the  license  required, 
shall  be  deemed  guilty  of  a  misdemeanor,  etc.  Held,  that  as  the  Intent 
of  the  statute  is  plain,  and  as  a  literal  enforcement  of  Its  provisions  would 
render  It  invalid,  it  must  be  construed  as  requiring  persons  engaged  in 
the  business  of  mining  to  apply  for  a  license  and  subsequently  to  pay  the 
license  fee  based  on  a  percentage  of  the  net  income,  and,  as  so  con- 
strued, the  act  is  valid. 

[Ed.  Note. — ^For  other  cases,  see  Licenses,  Cent  Dig.  §§  7,  19 ;  Dec.  Dig. 
«=>7(1).] 

6.  Constitutional  Law  ^=>42 — ^Detects  of  Statute — Persons  Entitled  to 
Attack. 

Defendant,  who  made  no  application  for  a  license  to  carry  on  the 
business  of  mining,  cannot,  in  a  suit  to  recover  the  license  tax  Imposed, 
defeat  recovery  on  the  ground  that  Laws  Alaska  1913,  c.  52,  §  2,  declaring 
that  the  licenses  shall  be  issued  by  the  clerk  In  compliance  with  the  or- 
der of  the  court  and  that  the  clerk  shall  keep  a  full  record  of  all  applica- 
tions and  of  all  recommendations  for  and  remonstrance  against  the  grant- 
ing of  license,  and  the  action  of  the  court  thereon,  renders  the  granting  of 
a  license  purely  arbitrary ;  for  defendant  not  having  applied  for  a  license, 
cannot  have  been  injured. 

[Ed.  Note. — For  other  cases,  see  Constitutional  Law,  Cent  Dig.  §§  39, 
40;   Dec.  Dig.  <9=»42.] 

6.  Licenses  ^=»7(2) — ^What  Are— Unipobmitt. 

The  license  taxes  Imposed  by  Laws  Alaska  1913,  c.  52,  on  the  business  of 
mining,  are  not  revenue  measures  pure  and  simple,  and  so  are  not  in- 
valid under  Organic  Act  (Act  Aug.  24,  1912,  c.  387,  37  Stat  514  [Comp. 
St  1913,  I  3536])  I  9,  providing  for  uniformity  of  taxation. 

[Ed.  Note.— For  other  cases,  see  Licenses,  Cent  Dig.  ff  8,  19;  Dec,  Dig. 
«=>7(2).] 

In  Error  to  the  District  Court  of  the  United  States  for  the  First 
Division  of  the  District  of  Alaska;   Robert  W.  Jennings,  Judge. 
Action  by  the  Territory  of  Alaska  against  the  Alaska  Mexican  Gold 
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Mining  Company,  a  corporation.    There  was  a  judgment  for  plain- 
tiff, and  defendant  brings  error.    Affirmed. 

This  case  was  submitted)  upon  an  agreed  statement  of  focts  by  which  it 
appears  that  the  Alaska  Mexican  Gold  Mining  Company,  a  mining  corporation, 
was  carrying  on  a  mining  business  between  July  31, 1913,  and  January  1,  1914, 
and  that  during  that  period  it  had  a  net  income  of  $59,656.77;  that  for  the 
calendar  year  1914  it  liad  a  net  income  of  $119,953.49.  It  further  appears 
tliat  the  Alaska  Mexican  Gold  Mining  Company  fully  complied  with  the 
provisions  of  the  Act  of  Congress  of  June  6, 1900,  providing  for  taxes  on  busi- 
ness and  trade  in  Alaska,  by  paying  thereunder  a  tax  of  $3  per  annum  on 
each  of  its  120  stamps.  The  District  Court  in  Alaska  held  that  the  defendant 
was  liable  for  the  license  tax  imposed  by  the  territory  in  chapter  52,  Session 
Laws  of  1913 ;  that  the  taxes  so  due  could  be  recovered  in  a  civil  action  under 
the  provisions  of  chapter  76,  Session  Laws  of  1915 ;  and  judgment  was  ren- 
dered against  the  mining  company.  Upon  writ  of  error  the  case  comes  to  this 
court 

The  contention  of  the  plaintiff  in  error  is:  (1)  That  no  civil  liability  was 
created  by  the  provisions  of  chapter  52  of  the  act  of  the  territorial  Legislature, 
Session  Laws  of  1913,  and  that  the  provisions  of  chapter  76  of  the  Session 
Laws  of  the  Alaska  Legislature  of  1915,  providing  for  the  collection  of  the 
back  taxes  then  due,  were  void;  (2)  that  chapter  52  of  the  act  of  the  terri- 
torial Legislature  of  1913  is  void  as  against  the  plaintiff  in  error  because  it  was 
impossible  for  plaintiff  in  error  to  comply  with  the  provision  of  such  act  and 
apply  for  and  obtain  a  license  as  therein  provided,  in  that  it  could  not  know 
and  pay  in  advance  the  one-half  of  one  per  cent  on  its  net  income,  and  that, 
in  a  prosecution  for  failure  to  comply  with  the  provisions  of  the  act,  the 
court  could  not  impose  a  sentence,  because  the  amount  fixed  as  a  penalty  is  too 
indefinite  and  uncertain ;  (3)  that  the  territorial  act  referred  to  is  void  as  con- 
ferring arbitrary  power  upon  the  court  or  judge  to  deny  the  owner  of  a  mining 
claim  the  right  to  work  and  operate  his  claim,  and  thereby  the  statute  seeks  to 
give  the  power  to  confiscate  the  property  of  one  engaged  in  a  lawful  pursuit ; 
(4)  that  the  license  tax  imposed  by  the  act  of  the  Legislature  referred  to  is  a 
revenue  measure,  and  in  confiict  with  that  provision  of  section  9  of  the  Organic 
Act  which  provides  that  all  taxes  shall  l^  uniform  upon  the  same  class  of 
subjects  and  shall  be  levied  and  collected  under  general  laws,  and  that  the 
assessment  shall  be  according  to  the  actual  value  thereof ;  (5)  that  the  act  of 
the  territorial  Legislature  referred  to  is  void  for  lack  of  uniformity  upon  the 
same  class  of  subjects,  in  that  it  exempts  from  taxation  the  first  $5,000  of 
the  net  income. 

Hellenthal  &  Hellenthal,  of  Juneau,  Alaska  (Curtis  H.  Lindley,  of 
San  Francisco,  Cal.,  of  counsel),  for  plaintiff  in  error. 

J.  H.  Cobb,  Chief  Counsel  for  the  Territory  of  Alaska,  of  Juneau, 
Alaska,  for  defendant  in  error. 

Before  GILBERT,  ROSS,  and  HUNT,  Circuit  Judges. 

HUNT,  Circuit  Judge  (after  stating  the  facts  as  above).  [1-3]  By 
the  Act  of  May  1,  1913,  which  was  to  establish  a  system  of  taxation, 
create  revenue,  and  provide  for  collection  thereof,  and  for  other 
purposes  (Alaska  Salmon  Company  v.  Territory  of  Alaska,  No.  2720, 
236  Fed.  62,  149  C.  C.  A.  272),  the  Legislature  provided  that  any 
person  prosecuting  any  of  the  following  lines  of  business  within  Alas- 
ka should  first  apply  for  and  obtain  license  so  to  do  from  the  Dis- 
trict Court  or  subdivision  thereof  in  said  territory,  and  "pay  for 
said  license  for  the  respective  lines  of  business  and  trades  as  follows, 
to  wit:    *    *    *    Mining.    One-half  of  one  per  cent  on  net  income 
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over  and  above  five  thousand  dollars  per  annum."    Section  2  of  the 
act,  so  far  as  material,  is  as  follows : 

•"That  the  licenses  provided  for  In  this  act  shall  be  issued  by  the  clerk  of 
the  District  Court  or  any  subdlYlslon  thereof  in  compliance  with  the  order  of 
the  court  or  judge  thereof  duly  made  and  entered ;  and  the  clerk  of  the  court 
shall  keep  a  full  record  of  all  applications  for  license  and  of  all  recommenda- 
tions for  and  remonstrances  against  the  granting  of  licenses  and  the  action 
of  the  court  thereon." 

By  section  3  of  the  act  it  is  provided: 

**That  any  person,  corporation  or  company  doing  or  attempting  to  do 
business  in  ylolation  of  the  provisions  of  this  act,  or  without  first  having  paid 
the  license  therein  required,  shall  be  deemed  guilty  of  a  misdemeanor,  ana 
upon  conviction  thereof  shall  be  fined,  for  the  first  offense,  in  a  sum  equal  to 
the  license  required  for  the  business,  trade  or  occupation ;  and  for  the  second 
offense,  fine  equal  to  double  amount  of  the  license  required ;  and  for  the  third 
offense,  three  times  the  license  required  and  imprisonment  for  not  less  than 
thirty  days  nor  more  than  six  months;  provided,  that  each  day  business  is 
done  or  attempted  to  be  done  In  violation  of  this  act  shall  constitute  a 
separate  and  distinct  offense ;  provided  further,  that  in  all  prosecutions  under 
this  act  the  costs  shall  be  assessed  against  any  person,  firm  or  corporation  con- 
victed of  violations  hereof,  in  addition  to  the  fine  or  penalty  imposed,  and 
for  failure  to  pay  such  fine  and  costs  such  person,  firm  or  corporation  may 
t>e  imprisoned,  in  the  discretion  of  the  court,  at  the  rate  of  one  day  for 
every  two  dollars  of  said  fine  and  costs ;  provided  further,  however,  that  in 
the  event  of  any  person,  firm,  or  corporation  shall  fail  to  pay  the  license  re- 
quired by  the  provisions  of  this  act  and  shall  further  fail  to  pay  any  fine 
that  may  be  Imposed  by  a  court  of  competent  Jurisdiction,  for  such  failure  to 
so  pay  said  license  fee  or  tax  required  by  the  provisions  of  this  act.  Judgment 
may  be  entered  against  such  firm,  person,  or  corporation  and  process  shall  be 
Issued  for  the  enforcement  of  the  collection  of  said  Judgment  and  in  the  same 
manner  as  Judgments  in  dvil  proceedings." 

The  contention  that  no  civil  liability  was  created  by  the  act  of 
1913  must  not  be  confused  with  the  belief  that  no  duty  to  pay  was 
imposed  by  that  act.  There  was  a  legal  command  to  take  out  a  li- 
cense before  the  plaintiflF  in  error  prosecuted  the  "line  of  business" 
of  mining.  '  It  may  be  assumed  tiiat  under  the  law  of  1913  the 
only  way  the  territory  had  to  enforce  the  duty  to  pay  was  by  con- 
viction of  misdemeanor  after  failure  to  pay,  and,  upon  continuing 
failure  to  pay,  by  judgment  to  collect  as  in  civil  suits.  But  the 
duty  to  pay  having  existed,  remedy  for  the  enforcement  of  the  duty 
or  obligation  could  be  provided  by  legislation  subsequent  to  the 
time  when  the  duty  arose;  or  if  when  the  duty  arose  there  was  a 
remedy,  but  it  was  exclusively  confined  to  criminal  prosecution  and 
judgment  thereafter,  such  remedy  could  be  changed  or  enlarged  by 
subsequent  legislative  action,  or  additional  remedy  could  be  given, 
without  impairing  the  rights  of  the  plaintiff  in  error.  Sturges  v. 
Carter,  114  U.  S.  511,  5  Sup.  Ct.  1014,  29  L.  Ed.  240;  Holthaus  v. 
Adams  County,  74  Neb.  861,  105  N.  W.  632;  Hosmer  v.  People,  96 
111.  58;  State  ex  rel.  Kemper  v.  St.  L.,  K.  C.  &  N.  Ry.  Co.,  9  Mo. 
App.  532;  Cooley  on  Taxation  (3d  Ed.)  p.  492  et  seq. ;  Royall  v. 
Virginia,  116  U.  S.  572,  583,  6  Sup.  Ct.  510,  29  L.  Ed.  735. 

By  section  4  of  chapter  76  of  the  Laws  of  Alaska  for  1915,  it  was 
provided  that  special  remedies  provided  by  that  particular  act  or 
other  acts  of  the  Legislature  shall  not  be  deemed  exclusive,  and  that 
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"any  appropriate  remedy  either  civil  or  criminal,  or  both^may  be 
invoked  by  the  territory  in  the  collection  of  all  taxes,  and  in  civil 
actions  the  same  penalties  may  be  collected'*  as  were  by  the  act  of 
1915  provided  in  criminal  actions.  Furthermore,  it  was  provided  by 
section  7  of  the  Act  of  April  29,  1915,  which  amended  the  act  of 
1913,  that  the  act  of  1913  was  repealed  except  in  so  far  as  the  same 
was  reenacted  by  the  Act  of  April  29,  1915,  but  that  nothing  in  the 
act  of  1915  contained  "shall  be  construed  to  relieve  any  person,  firm 
or  corporation  from  the  payment  of  any  tax,  penalty  and  interest 
accrued  and  owing  under  the  act  of  which  this  act  is  an  amendment, 
but  all  such  taxes,  penalties  and  interest  shall  be  paid,  or  collected 
and  enforced  in  the  same  manner  as  taxes  herein  provided  for  are 
collected  and  enforced." 

Construing  these  statutes  together,  we  find  that  a  civil  remedy 
for  the  collection  of  taxes  was  given  by  section  4  of  the  act  of 
1915,  and  that,  under  section  7  of  the  same  act,  remedy  became  avail- 
able to  collect  taxes  due  under  the  act  of  1913.  There  is  no  rule 
which  prohibited  the  territorial  Legislature  of  1915  from  adopting 
the  remedies  it  did  to  recover  for  license  taxes  prescribed  by  the  law 
of  1913.  Nor  does  the  fact  that,  in  an  action  of  debt  for  the  tax, 
it  may  be  necessary  to  resort  to  sources  of  information  outside  of 
the  statute  to  arrive  at  the  amoimt  on  which  the  per  centum  of  tax 
fixed  by  the  statute  is  to  be  calculated,  aflfect  the  question;  for  the 
statutory  charge  is  certain  for  the  purposes  of  an  action  in  debt,  be- 
cause it  can  be  made  certain  through  action  in  court  This  principle 
was  upheld  in  United  States  v.  Chamberlin,  219  U.  S.  250,  31  Sup. 
Ct.  155,  55  L.  Ed.  204.  It  was  there  held  that  the  penalties  in  the 
law  then  under  examination  were  provided  in  order  to  induce  the 
payment  of  the  tax,  and  not  as  a  substitute  for  payment  The  court 
said: 

"It  canuot  be  supposed  that  Ck>ngress  Intended,  by  penaUzing  delinquency,  to 
deprive  the  government  of  any  suitable  means  of  enforcing  the  collection  of 
revenue.  ♦  •  •  Punishment  by  imprisonment,  under  section  13,  is  im- 
posed only  where  it  can  be  shown  that  there  was  an  *intent  to  evade  the  pro- 
visions* of  the  act  and  while  this  remedy  is  appropriate  in  such  a  case,  and 
is  for  the  obvious  purpose  of  discouraging  evasion,  it  is  without  application 
where,  for  any  other  reason,  the  tax  has  not  been  paid  and  thereby  the 
government  has  lost  its  revenue." 

The  language  of  section  7  of  the  act  is  very  explicit  in  providing 
that  taxes  due  under  the  act  of  1913  shall  be  collected  and  enforced 
in  the  same  manner  that  taxes  provided  for  by  the  act  of  1915  shall 
be  collected  and  enforced.  There  is  therefore  a  perfectly  dear  ex- 
pression that  the  intention  of  the  Legislature  was  that  the  remedy 
shall  be  under  the  act  of  1915;  and  it  is  settled  that  the  grant  of  a 
new  remedy  in  imequivocal  terms,  even  though  retroactive,  is  not 
necessarily  void  legislation.  League  v.  Texas,  184  U.  S.  156,  22  Sup. 
Ct.  475,  46  L.  Ed.  478;  Stephens  v.  Cherokee  Nation,  174  U.  S. 
445,  19  Sup.  Ct  722,  43  L.  Ed.  1041 ;  Cook  v.  United  States,  138  U. 
S.  157,  11  Sup.  Ct  268,  34  L.  Ed.  906. 

[4]  We  are  unable  to  agree  with  plaintiff  in  error  in  the  argument 
that  chapter  52,  above  referred  to,  is  void  because  of  an  impossibility 
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to  comply  with  the  provisions  of  the  act.  It  will  be  readily  granted 
that  the  act  is  not  as  explicit  as  it  should  be,  and  that  its  application 
calls  for  a  postponement  of  the  payment  of  the  tax  until  tte  amount 
of  revenue  from  the  business  taxed  can  be  ascertained;  but  the  fact 
that  it  is  inartificially  drawn  and  that  its  ^xact  enforcement  may  be 
difficult,  ought  not  to  make  it  invalid,  if  the  language  used  expresses 
a  plain  meaning  by  the  lawmaking  body.  For  many  years  the  col- 
lection of  license  taxes  which  were  imposed  by  acts  of  Congress  for 
Alaska  was  carried  on  by  collecting  indeterminate  amounts.  Act 
June  6,  1900,  c.  786,  31  Stat.  321.  The  system  was  not  new  in  the 
territory,  and,  in  the  light  of  legislative  history,  not  incapable  of  be- 
ing put  into  practical  operation ;  and,  the  tax  being  one  which  could 
be  lawfully  imposed,  we  believe  it  beyond  judicial  power  to  declare 
the  law  imposing  it  to  be  invalid  merely  because  the  Legislature  laid 
down  a  procedure  which,  if  literally  obeyed  in  the  arrangement  of 
the  steps  required,  necessarily  would  defeat  the  plain,  expressed  ob- 
ject of  the  legislation.  The  intention  being  plain,  the  inartificiality 
of  the  law  should  not  result  in  its  overthrow.  Johnson  v.  Southern 
Pacific,  196  U.  S.  1,  25  Sup.  Ct.  158,  49  L.  Ed.  363;  Cliquot's  Cham- 
pagne, 3  Wall.  (70  U.  S.)  114,  18  L.  Ed.  116;  United  States  v.  Stowell, 
133  U.  S.  1,  12,'  10  Sup.  Ct.  244,  33  L.  Ed.  555. 

[5]  It  is  urged  that  the  act  should  be  declared  invalid  because  un- 
der its  provisions  the  "action  of  a  court  or  judge  in  granting  or  re- 
fusing a  license  is  purely  arbitrary  and  is  guided  by  nothing  except 
the  remonstrances  and  recommendations  filed  with  the  application 
and  submitted  to  him  therewith."  Reverting  to  the  provisions  of 
the  act  of  1913,  we  find  that  by  section  2  thereof  the  license  provided 
for  "shall  be  issued  by  the  clerk  of  the  District  Court  *  *  *  in 
compliance  with  the  order  of  the  court  or  judge  thereof  duly  made 
and  entered;  and  the  clerk  of  the  court  shall  keep  a  full  record  of 
all  applications  for  license  and  of  all  recommendations  for  and  re- 
monstrances against  the  granting  of  licenses  and  the  action  of  the 
court  thereon."  Section  3,  following  section  2  just  quoted,  has  al- 
ready been  referred  to  as  the  clause  making  provision  for  penalizing 
those  doing  business  in  violation  of  the  provisions  of  the  act,  or  with- 
out first  having  paid  the  license  therein  required.  The  procedure  con- 
templated seems  to  have  been  as  follows:  The  applicant  for  a  li- 
cense shall  duly  file  his  application  with  the  clerk  of  the  District  Court. 
The  clerk  shall  keep  a  record  of  this  application  and  recommendations 
and  remonstrances  against  the  granting  of  the  license  applied  for. 
The  court  must  act  upon  such  recommendations  and  remonstrances, 
and  when  the  court  has  acted  the  license  shall  be  issued  by  the  clerk 
in  compliance  with  the  order  of  the  court  or  judge.  The  language  in 
the  act  of  1913,  as  just  heretofore  quoted,  is  the  same  as  is  Found  in 
section  2572  of  the  Compiled  Laws  of  Alaska.  In  the  act  of  Con- 
gress, however,  by  section  2573,  Compiled  I^aws  of  Alaska,  special 
provision  was  made  with  relation  to  licenses  to  be  issued  for  sale 
of  intoxicating  liquor;  it  being  required  that,  before  license  was 
granted  in  such  cases,  a  certain  showing  had  to  be  made  to  the  satis- 
faction of  the  court  that  a  majority  of  the  male  and  female  citizens 


Digitized  by  VjOOQIC 


280  149  O.  C.  A.  REPORTS 

over  the  age  of  21  years  within  a  certain  distance  of  the  place  where 
the  liquor  was  to  be  sold  had  consented  to  the  issuance  of  the  li- 
cense. This  provision  apparently  only  applied  to  action  upon  appli- 
cations for  license  for  disposition  of  intoxicating  liquors.  It  may 
be  that,  as  to  licenses  where  the  business  is  in  itself  lawful,  no  power 
under  the  law  of  1913  was  given  to  the  court  to  withhold  issuance 
of  license  after  application  was  duly  made;  but,  inasmuch  as  we 
think  it  was  not  an  excess  of  legislative  power  to  require  an  appli- 
cant for  license  to  apply  first  to  the  territorial  court  and  to  make  the 
court  or  judge  a  deciding  authority  in  acting  upon  the  application, 
a  decision  on  the  point  suggested  is  not  necessary  in  this  case,  because 
this  plaintiff  in  error  has  never  filed  an  application  for  a  license,  and 
is  therefore  in  no  position  at  present  to  assail  the  validity  of  the  law 
on  the  ground  of  possible  abuse  of  power  vested  in  the  court  or  judge 
called  on  to  make  an  order  with  respect  to  its  application.  If,  after 
it  shall  have  applied,  the  court  or  judge  should  deny  it  a  license,  it 
will  then  be  time  enough  to  invoke  remedy  for  any  injustice  that  may 
have  been  done. 

[J]  The  contention  that  the  license  tax  imposed  is  a  revenue  meas- 
ure pure  and  simple,  and  as  such  is  in  conflict  with  section  9  of  the 
Organic  Act,  is  involved  in  the  discussion  which  we  have  entered 
into  in  the  case  of  Alaska  Pacific  Fisheries  v.  Territory  of  Alaska 
(No.  2709)  236  Fed.  52,  149  C.  C.  A.  262,  and  we  abide  by  the  con- 
clusion reached  in  that  case. 

We  find  none  of  the  objections  made  to  the  validity  of  the  law  well 
taken. 

The  judgment  of  the  District  Court  is  therefore  aflSrmed. 


(236  Fed.  70) 

ALASKA  PACIFIC  FISHERIES  v.  TERRITORY  OF  ALASKA.  ♦ 

(Circuit  Court  of  Appeals,  Nintli  Circuit    September  6,  19ia) 

No.  2731. 

1.  Licenses  «=»32(2) — License  Taxes— Civil  Action. 

WhUe  Act  Alaska  May  1,  1913  (Laws  1913,  e.  52),  provides  no  civil  ac- 
tiou  for  the  recovery  of  license  fees  imposed,  such  action  is  provided  for 
by  the  subsequent  Act  April  29,  1915  (Laws  1915,  c.  76),  thus  license  fees 
due  under  the  original  act  may  be  recovered  by  civil  action. 

[Ed.  Note.— For  other  cases,  see  Licenses,  Cent  Dig.  f  66;  Dec.  Dig. 
«=>32(2).] 

2.  Statutes  «s»47 — License  Tax — ^Validity. 

Act  Alaska  May  1,  1918,  imposing  license  taxes  on  fisheries  computed 
on  the  output,  provides,  in  section  3,  that  any  person  doing  or  attempting 
to  do  business  in  violation  of  the  act  without  having  first  paid  the  license 
required  shall  be  deemed  guilty  of  a  misdemeanor  and  shall  be  fined. 
Eeldy  that  as  statutes  should  receive  a  reasonable  construction,  and  as 
the  doing  business  without  a  license  is  the  essential  thing  prohibited,  the 
statute  must  be  construed,  payment  in  advance  being  impracticable,  as 
requiring  an  application  for  license  before  the  licensee  does  business  and 


^s>For  other  casei  see  iam«  topic  A  KBT-NUMBBK  in  aU  Key-Numbered  DlffeeU  ft  Indexes 
•Rehearing  denied  October  9,  me. 
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a  subsequent  payment  and  as  bo  construed  is  not  so  uncertain  as  to  be 
incapable  of  enforcement. 

[Ed.  Note.— For  other  cases,  see  Statutes,  Cent  Dig.  |  47;   Dec.  Dig. 
4S=>47.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  First 
EKvision  of  the  District  of  Alaska ;  Robert  W.  Jennings,  Judge. 

Action  by  the  Territory  of  Alaska  against  the  Alaska  Pacific  Fish- 
eries, a  corporation.  There  was  a  judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

This  is  an  action  brought  to  recover  taxes  claimed  to  be  due  under  the  act 
of  the  territorial  Legislature  of  Alaska  for  prosecuting  the  business  of  fishing 
for  and  canning  salmon  in  Alaska  between  August  1  and  December  31,  1913, 
during  which  period  plaintiff  in  error  canned  various  quantities  of  salmon. 

The  contention  of  the  territory  is  that  by  an  act  of  the  Alaska  Legislature 
approved  May  1,  1913,  there  became  due  to  the  territory  $769.48,  payable  on 
or  before  January  15,  1914.  and  the  sum  of  $2,488.89,  with  interest,  alleged 
to  be  due  for  failure  on  the  part  of  the  plaintifT  in  error  to  take  out  a  license 
to  carry  on  the  business  of  taking  and  canning  salmon  during  the  year  1914 ; 
the  tax  being  alleged  to  be  due  before  January  15,  1915. 

Judgment  was  entered  in  favor  of  the  territory  after  demurrer  had  been 
overruled  and  defendant  had  elected  to  stand  upon  the  demurrer. 

Hellenthal  &  Hellenthal,  of  Juneau,  Alaska,  for  plaintiff  in  error. 
J.  H.  Cobb,  Chief  Counsel  for  the  Territory  of  Alaska,  of  Juneau, 
Alaska,  for  defendant  in  error. 

Before  GILBERT,  ROSS,  and  HUNT,  Circuit  Judges. 

HUNT,  Circuit  Judge  (after  stating  the  facts  as  above).  The  ques- 
tions presented  are:  (1)  Does  the  act  of  the  territorial  Legislature  of 
1913  (Laws  1913,  c.  52),  which  establishes  a  system  of  taxation,  cre- 
ates revenue,  and  provides  for  collection  thereof,  for  the  territory  of 
Alaska,  and  for  other  purposes,  create  any  civil  liability?  (2)  Does 
this  act  just  referred  to,  taken  in  connection  with  the  subsequent  act 
of  the  Legislature  of  Alaska  passed  in  1915  (Laws  1915,  c.  76),  pro- 
vide for  any  civil  remedy  ?  (3)  Is  the  act  of  the  territorial  Legislature 
of  1913  valid?  (4)  Can  plaintiff  in  error  be  held  liable  in  view  of 
the  provisions  of  the  act  of  Congress  of  Jime,  1906  (Act  June  25, 
1906,  c.  3547,  34  Stat.  478)? 

[1]  Counsel  for  plaintiff  in  error,  in  their  opening  brief,  devote 
much  attention  to  the  argument  that  the  act  of  the  Alaska  Legislature 
of  May  1,  1913,  creates  no  civil  liability,  and  invoke  the  ruling  of  this 
court  in  United  States  v.  Jourden,  193  Fed.  986,  113  C.  C.  A.  606;  but 
under  the  conditions  existing  in  the  present  case  we  do  not  regard 
that  case  as  controlling.  There  the  court  held  that  a  civil  action  by 
the  United  States  would  not  He  to  recover  the  wholesale  fee  of  a  re- 
tail liquor  dealer  who  was  selling  at  wholesale  in  violation  of  the  stat- 
ute, the  court  resting  its  decision  upon  the  ground  that  a  civil  action 
could  not  be  brought  because  there  was  no  provision,  express  or  im- 
plied, in  the  statutes  of  Alaska,  for  the  recovery  of  the  license  fee  by 
dvil  action.  The  case  is  to  be  distinguished,  in  that  by  the  act  of  the 
Legislature  of  Alaska  of  1915  there  is  a  civil  remedy  for  the  collec- 
tion of  the  license  tax  due  under  the  revenue  act  of  1913  which  is 
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effectual,  as  we  have  pointed  out  in  Alaska  Mexican  Gold  Mining  Co. 
V.  Territory  of  Alaska,  236  Fed.  64,  149  C.  C.  A.  274,  No.  2727. 

[2]  As  to  the  points  that  the  act  is  invalid  because  it  is  indefinite 
and  uncertain  and  incapable  of  enforcement,  we  need  add  but  little 
to  what  was  said  in  the  case  of  Alaska  Mexican  Gold  Mining  Co.  v. 
Territory  of  Alaska,  supra.  A  careful  reading  of  section  3  of  the  act 
of  1913,  which  provides  that  any  person  doing,  or  attempting  to  do, 
business,  in  violation  of  the  provisions  of  the  act,  or  without  first 
having  paid  the  license  therein  required,  shall  be  deemed  guilty  of  a 
misdemeanor  and,  upon  conviction,  shall  be  fined,  demonstrates  that, 
when  it  is  considered  with'  the  other  sections  of  the  act,  the  doing 
of  business  without  a  license  was  the  essential  thing  to  be  prohibited. 
Where  the  license  called  for  could  be  paid  in  advance,  of  course  it  was 
plainly  the  mandate  of  the  law  that  it  should  be ;  but,  where  it  could 
not  be  so  paid  because  of  the  indeterminate  nature  of  the  amount  of 
the  license  taxes,  obviously  the  procedure  for  exacting  payment  for 
the  license  in  advance  would  practically  be  impossible  of  application. 
Hence  a  construction  of  the  statute  whereby  payment  in  advance  must 
be  made  would  make  the  law  absurd.  The  rule,  however,  is  too  often 
announced  that  statutes  shall  receive  a  sensible  construction,  such  as 
will  effectuate  the  legislative  intention,  and,  if  possible,  so  as  to  avoid 
an  unjust  or  absurd  conclusion.  Lau  Ow  Bew  v.  United  States,  144- 
U.  S.  47,  12  Sup.  Ct.  517,  36  L.  Ed.  340;  Holy  Trinity  Church  v. 
United  States,  143  U.  S.  457,  12  Sup.  Ct.  511,  36  L.  Ed.  226;  Hender- 
son V.  Mayor,  92  U.  S.  259,  23  L.  Ed.  543 ;  Gates  v.  National  Bank, 
100  U.  S.  239,  25  L.  Ed.  580.  This  can  be  done  in  the  present  case 
by  simply  giving  that  reasonable  effect  to  the  language  of  the  act  which 
will  carry  out  its  unmistakable  purpose  to  compel  persons  doing  any 
of  the  businesses  enumerated  in  the  statute  to  apply  for  a  license  be- 
fore doing  business  and  to  pay  the  license  tax  in  advance,  if  it  can 
be  fixed  in  amount;  or,  if  it  cannot  be  so  determined  until  after  a 
period,  then  payment  is  to  be  deferred  until  determination  can  be  had. 
And  as  the  obligation  to  pay  became  fixed,  and  remedy  for  its  enforce- 
ment by  civil  action  was  granted  by  the  act  of  1915,  we  think  the  court 
was  correct  in  holding  the  law  to  be  valid  and  the  collection  enforce- 
able. 

In  respect  to  the  constitutionality  of  the  law,  we  shall  follow  the 
rule  laid  down  in  Alaska  Pacific  Fisheries  v.  Territory  of  Alaska  (No. 
2709)  236  Fed.  52,  149  C.  C.  A.  262. 

The  judgment  of  the  District  Court  is  affirmed. 
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1236  Fed.  73) 

SHEPARD  V.  UNITED  STATES. 

(drcait  Court  of  Appeals,  Ninth  Circuit.    October  4,  1916.) 

No.  2660. 

1.  ComarRCR  ^=»4 — Offenses — Statute. 

Act  Jan.  17,  1914,  c.  9,  |  1,  38  Stat  275,  declares  tbat  after  April  1, 
1909,  It  shall  be  unlawful  to  import  into  the  United  States  opium  in  any 
form,  but  that  opium  and  derivatives  thereof  other  than  smoking  opium 
may  be  imported  for  medicinal  purposes.  Section  2  provides  that  if  any 
person  shall  fraudulently  or  knowingly  import  or  bring  into  the  United 
States  any  opium  or  derivative  contrary  to  law,  or  shall  receive,  conceal, 
buy,  or  sell,  or  in  any  manner  facilitate,  the  transportation,  concealment,  or 
sale  thereof,  knowing  it  to  have  been  imported  contrary  to  law,  such 
opium  shall  be  destroyed  and  the  offender  punished,  and  that  whenever  a 
defendant  Is  shown  to  have,  or  have  had,  possession  of  such  opium,  such 
possession  shall  be  deemed  sufficient  evidence  to  authorize  conviction,  un- 
less explained.  Section  3  declares  that  on  and  after  July  1,  1913,  all 
smoking  opium,  or  opium  prepared  for  smoking,  found  shall  be  presumed 
to  have  been  imported  after  the  1st  day  of  April,  1909,  and  the  burden 
shall  be  on  the  accused  to  rebut  such  presumption.  Held,  that  the  act 
is  not  unconstitutional  in  so  far  as  it  makes  penal  the  keeping  and  trans- 
portation of  opium  within  the  limits  of  the  states  as  being  in  conflict  with 
the  police  powers  of  the  states  and  not  within  the  powers  delegated  to 
the  United  States. 

[Ed.  Note. — FoF  other  cases,  see  Conmierce,  Cent  Dig.  H  3,  5;  Dec. 
Dig.  <8=»4.] 

2.  Criminal  Law  ^=»1156(2) — Motion  fob  New  Trial— Discretion  of  Court. 

The  denial  of  a  motion  for  new  trial  is  withinf  the  discretion  of  the 
court  and  where  there  Is  evidence  to  support  the  verdict  the  denial  of 
the  motion  is  not  reviewable  on  error. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law,  Cent  Dig.  f  3068 ;  Dec. 
Dig.  «=>1166<2).l 

3.  Conspiracy   ^=»43(6)— Indictment — Sufficienct — Uncertainty. 

In  a  prosecution  under  Pen.  Code  (Act  March  4,  1909,  c.  321,  35  Stat. 
1006)  i  37  (Comp.  St.  1913,  S  10201),  for  conspiring  to  violate  Act  Jan.  17, 
1914,  S  2,  providing  that  if  any  person  shall  fraudulently  or  knowingly 
import  or  bring  into  the  United  States,  or  assist  in  so  doing,  any  opium 
contrary  to  law,  or  shall  receive,  conceal,  buy,  sell,  or  facilitate  the  trans- 
portation, concealment  or  sale  of  such  opium  after  importation,  knowing 
it  to  be  imported  contrary  to  law,  shall  be  punished,  the  indictment  charg- 
ed that  defendants  conspired  to  commit  against  the  United  States  the 
offense  of  fraudulently  and  knowingly  importing  and  bringing  into  the 
United  States  from  a  foreign  country,  the  Republic  of  Mexico,  opium  pre- 
pared for  smoking  and  to  receive,  conceal,  buy,  sell,  and  facilitate  trans- 
portation, concealment  and  sale  of  such  opium  knowing  it  to  be  imported 
contrary  to  law,  which  offense  is  defined  by  Act  Jan.  17,  1914.  Held, 
that  in  view  of  the  specific  reference  of  the  indictment  to  the  act,  the 
fact  that  it  omitted  the  words  "after  importation,**  preceding  the  words 
"knowing  the  same  to  have  been  imported  contrary  to  law,"  did  not  ren- 
der it  uncertain  on  the  theory  that,  defendants  having  admitted  they  were 
engaged  in  dealing  in  opium  in  Mexico,  it  did  not  appear  whether  the 
offense  was  committed  in  the  United  States  or  in  Mexico. 

[Ed.  Note. — For  other  cases,  see  Conspiracy,  Cent  Dig.  {{  86,  91 ;  Dec. 
Dig.  «=»43(6).] 

4.  Criminal  Law  ^=s»823(15)— Trial — Instructions. 

Where  the  court  charged  that  in  criminal  cases,  guilt  must  be  establish- 
ed beyond  a  reasonable  doubt  and  that  before  a  conviction  can  be  rendered 

^s»For  other  casM  see  same  tooio  A  KBY-NUHBBR  in  all  Key-Numbered  Digests  ft  Indexes 
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each  loror  must  be  able  to  say,  in  answer  to  bis  indlvidaal  consdenoe,  that 
lie  has  In  bis  mind  arriyed  at  a  fixed  opinion  that  the  defendant  is  goilty, 
an  instmction  that  juries  are  impaneled  for  the  purpose  of  agreeing  on  a 
verdict  if  they  can  consdentionsly  do  so,  and  that  a  juror  should  not  hesi- 
tate to  sacrifice  his  opinions  when  convinced  they  are  erroneous,  though  in 
so  doing  he  defers  to  the  opinions  of  others,  is  not  objectionable  as  failing 
to  impress  on  the  jury  that  each  juror  should  be  individually  convinced 
beyond  a  reasonable  doubt  of  accused's  guilt  before  convicting. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law,  Cent  Dig.  {{  199^1994, 
3158;    Dec.  Dig.  <8=»823(15).l 

6.  Criminal  Law  ^=s»823(12) — Trial — ^Instbuctions. 

A  charge  that  the  jury  should  exercise  their  power  to  judge  the  credi- 
bility of  witnesses,  not  arbitrarily,  but  with  legal  discretion  and  in  sub- 
ordination to  the  rules  of  evidence,  is  not  objectionable  as  failing  to  define 
legal  discretion,  where  the  court  proceeded  to  state  the  rules  of  law 
usually  given  to  guide  the  jury  in  judging  the  credibility  of  witnesses. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  H  1992-1994^ 
3158;    Dea  Dig.  «=>823(12).] 

6.  Criminal  Law  ^=:>823(14) — Trial— Instructions. 

Where  the  court  charged  that  accused  could  not  be  convicted  unless 
found  guilty  beyond  a  reasonable  doubt  from  all  the  evidence,  an  instruc- 
tion thai,  where  the  evidence  is  entirely  circumstantial,  yet  is  not  only 
consistent  wiUi  the  guilt  of  accused,  but  inconsistent  with  any  other  ra- 
tional conclusion,  the  jury  should  convict  is  not  objectionable  as  fail- 
ing to  state  that  each  essential  of  the  crime  should  be  established. 

[Ed.  Note.— Fbr  other  cases,  see  Criminal  Law,  Cent  Dig.  {{  1992-19^» 
8158;   Dec.  Dig.  <8=>823(14).] 

7.  Criminal  Law  ^s»306 — ^Trial — ^Presuhption  of  Innockncs. 

While  accused  at  the  beginning  of  the  trial  is  presumed  to  be  innocent 
yet  whenever  the  proof  shows  beyond  a  reasonable  doubt  his  guilt,  then 
the  presumption  of  innocence  disappears  from  the  case. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law,  Cent  Dig.  {  731; 
Dec  Dig.  «=»308.1 

8.  Criminal  Law  ^=»789(12)— Trial — ^Instructions — Reasonable  Doubt. 

An  instruction,  defining  a  reasonable  doubt  as  a  doubt  based  on  reason 
and  which  is  reasonable  in  view  of  all  of  the  evidence,  and  directing  ju- 
rors to  acquit  unless  they  should  have  an  abiding  conviction  of  accused's 
guilt,  such  as  a  person  would  be  willing  to  act  upon  in  the  more  wei^ty 
and  important  matters  relating  to  one's  own  affairs,  is  correct  and  not 
open  to  objection  that  it  should  have  been  charged  that  the  abiding  con- 
viction which  is  necessary  to  justify  a  verdict  of  guilty  should  be  such 
a  conviction  as  one  would  be  willing  to  act  upon  in  the  most  important 
questions  of  life. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  U  1846-1849* 
1917,  19tJ0,  1967;   Dec.  Dig.  «=>789(12).] 

9.  Conspiracy  «=>48— Trial— Instructions. 

Where  the  Indictment  clearly  charged  the  overt  acts  as  following  the 
conspiracy  and  done  to  effect  its  object,  an  instruction  that  it  is  not  neces- 
sary for  the  government  to  prove  that  all  of  the  defendants  committed 
overt  acts,  but  if  there  was  a  conspiracy  as  charged  and  the  defendants 
were  parties  and  any  one  of  the  overt  acts  was  committed,  defendants 
should  be  convicted,  is  not  objectionable  as  failing  to  state  that  the  overt 
act  charged  must  have  followed  the  conspiracy  in  point  of  time. 

[Ed.  Note. — For  other  cases,  see  C-onspiracy,  Cent  Dig;  U  108-111;  Dec. 
Dig.  <8=>48.] 

^s>For  other  cases  see  same  topic  ft  KBT-NUMBBR  In  all  Ker-Numbered  Digests  ft  Indexes 
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10.  Gbiminai.  Law  «=»762<2) — Tbiait— Instructions— Admissions. 

In  a  prosecution  for  OMispiracy,  where  one  of  the  defendants  admitted 
the  conspiracy  and  the  commission  of  overt  acts,  plaintiff  In  error,  another 
of  the  defendants,  cannot  complain  of  an  Instruction  that,  so  ftir  as  such 
defendant  was  concerned,  he  had  admitted  there  was  a  conspiracy  as 
changed,  and  that  he  was  a  party  to  it 

[Ed.  Note.— For  other  cases*  see  Criminal  Law,  Gent  Dig.  U  1731, 1758 ; 
Dec  Dig.  «=»7e2(2).] 

U.  iNDICTl^NT  AND  INFORMATION   «=>168 — CONJUNCTIVE  ALLEGATIONS — CON- 
VICTION. 

Where  an  Indictment,  charging  conspiracy  to  violate  Act  Jan.  17,  1914, 
denouncing  an  offense  with  respect  to  the  Importation  of  opium,  which 
may  be  committed  In  various  manners,  charged  conjunctively  the  several 
acts  specified  by  the  statute,  a  conviction  may  be  had  upon  proof  of  any 
one  of  such  acts ;  for  where  a  penal  statute  mentions  several  acts  disjunc- 
tively and  prescribes  that  each  shall  constitute  the  same  offense  and  be 
subject  to  the  same  punishment,  an  Indictment  may  charge  any  or  all  of 
such  acts  conjunctively  as  constituting  a  single  offense. 

[Ed.  Note. — For  other  cases,  see  Indictment  and  Information,  Cent.  Dig. 
{  634 ;  Dec  Dig.  <8=»168.] 

12,  Criminal  Law  «=»829(l)—TRiAir— Instructions — ^Refusal. 

l%e  refusal  of  requested  Instructions  covered  by  those  given  Is  not  error. 
[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  |  2011;  Dec. 
Dig.  «&=>829(1).] 

In  Error  to  the  District  Court  of  the  United  States  for  the  South- 
em  Division  of  the  Southern  District  of  California. 

Frederick  M.  Shepard  and  another  were  convicted  of  the  crime  of 
conspiracy  to  import  into  the  United  States  smoking  opium  in  viola- 
tion of  law,  and  the  named  defendant  brings  error.    Affirmed. 

Indictment  under  section  37  of  the  federal  Penal  Code  (Act  of  March  4, 
1909;  35  Stat,  pt  1,  pp.  1088,  1006),  charging  F.  M.  Shepard  and  A.  C.  Brown 
with  the  crime  of  conspiracy  to  Import  Into  the  United  States  from  Mexico 
80  cans  of  smoking  opium,  and  to  receive,  conceal,  buy,  sell,  and  facilitate  the 
transportation,  concealment,  and  sale  of  such  opium,  In  violation  of  the  act  of 
January  17,  1914  (38  Stat  pt  1,  p.  275).  Judgment  upon  a  verdict  of  guilty 
against  each  of  the  defendants.  Frederick  M.  Shepard,  one  of  the  defendants, 
sues  out  the  present  writ  of  error. 

In  July,  1914,  plaintiff  In  error  was  retained  as  attorney  at  law  to  represent 
and  to  obtain  baU  for  certain  persons  who  were  lodged  in  the  county  jail  In 
Los  Angeles,  charged  with  the  crime  of  conspiracy  to  Import  opium  Into  the 
United  States  from  Mexico  In  violation  of  the  laws  of  the  United  States.  One 
A.  C.  Brown  was  also  employed  by  the  same  persons  for  the  purpose  of  obtain- 
ing such  ball.  In  connection  with  their  efforts  to  secure  ball,  and  at  the  In- 
stance of  their  clients,  plaintiff  In  error  and  Brown  proceeded  to  Tla  Juana, 
just  over  the  boundary  line  In  the  republic  of  Mexico,  where  they  found  40 
five-tael  cans  of  smoking  opium  which  had  been  concealed  by  their  clients. 
This  opium  Brown  proceeded  to  dispose  of  In  Tla  Juana  for  either  $32  or  $34 
per  can,  making  a  total  sum  of  either  $1,280  or  $1,360,  and,  after  deducting  his 
proportion  of  the  proceeds  In  accordance  with  a  previous  understanding  with 
their  clients.  Brown  delivered  the  balance  of  $1,000  to  plaintiff  In  error. 

A  second  lot  of  53  or  54  cans,  concealed  in  the  same  vldnlty,  was  search- 
ed for,  but  not  found  by  the  plaintiff  In  error.  It  appears,  however,  that  a 
quantity  of  opium  was  found  in  that  neighborhood  by  the  defendant  Brown 
and  sold. 

A  third  lot  was  found  by  the  plaintiff  In  error  and  the  defendant  Brown, 
concealed  near  Jacumba,  In  Mexico',  about  76  miles  east  of  San  Diego,  near  the 
boundary  line.  The  defendant  Brown  subsequently  brought  this  lot  to  or  near 
Los  Angeles,  in  California,  where  It  was  concealed  for  a  time. 

^=»For  other  cases  see  same  topic  ft  KBY-NUMBBR  in  all  Key-Numbered  Digests  ft  Indexes 
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Plaintiff  in  error  and  Brown  were  thereafter  Jointly  indicted  under  section 
37  of  the  federal  Penal  Code  for  conspiracy  to  Import  Into  the  United  States 
from  the  republic  of  Mexico  this  last-mentioned  lot  of  80  cans  of  smoking 
opium,  and  to  receive,  conceal,  buy,  sell,  and  facilitate  the  transportation,  con- 
cealment, and  sale  of  such  opium,  in  violation  of  the  act  of  January  17,  1914. 
It  Is  charged  as  overt  acts  In  the  furtherance  of  the  conspiracy  that  the  plaintiff 
in  error  and  the  defendant  Brown  went  from  San  Diego  to  Jacumba,  Mexico, 
and  that  the  defendant  Brown  brought  the  80  cans  of  smoldng  opium  from 
Jacumba,  Mexico,  to  a  point  near  Los  Angeles,  Cal.  To  this  Indictment  de- 
fendants Shepard  and  Brown  Interposed  their  several  demurrers,  which  were- 
overruled  by  the  court  On  the  trial  of  the  case,  the  jury  returned  a  verdict 
of  guilty  as  against  each  of  the  defendants.  Defendant  Shepard  thereafter 
moved  for  a  new  trial  upon  certain  grounds  specified  In  the  motion,  and 
moved  in  arrest  of  judgment  upon  the  ground  that  the  act  of  January  17, 1914, 
Is  unconstitutional  and  void,  both  of  which  motions  were  denied  by  the 
court  and  the  defendants  each  sentenced  to  Imprisonment  for  the  term  of 
one  year.    Defendant  Shepard  thereafter  sued  out  the  present  writ  of  error. 

Charles  J.  Kelly  and  S.  M.  Johnstone,  both  of  Los  Angeles,  Cal.^ 
for  plaintiff  in  error. 

Albert  Schoonover,  U.  S.  Atty.,  of  Los  Angeles,  Cal.,  M.  G.  Gal- 
laher,  Asst.  U.  S.  Atty.,  of  Fresno,  Cal.,  and  J.  Robert  O'Connor,  Asst 
U.  S.  Atty.,  of  Los  Angeles,  Cal. 

Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges. 

MORROW,  Circuit  Judge  (after  stating  the  facts  as  above).  1.  The 
indictment  in  this  case  contains  but  one  count.  The  errors  assip^ed 
relate  to  the  overruling  of  a  demurrer  to  the  indictment,  the  giving 
of  certain  instructions  to  the  jury,  the  refusal  of  the  court  to  give 
certain  instructions  requested  by  the  defendant,  the  denial  of  the  mo- 
tion of  defendant  for  a  new  trial,  and  the  denial  of  a  motion  in  ar- 
rest of  judgment. 

Section  37  of  the  Penal  Code  of  the  United  States  (Act  of  March 
4,  1909,  c.  321;  35  Stat.  1088,  1096)  provides: 

•*If  two  or  more  persons  conspire  either  to  commit  any  offense  against  the 
United  States,  or  to  defraud  the  United  States  In  any  manner  or  for  any  pur- 
pose, and  one  or  more  of  such  parties  do  any  act  to  effect  the  object  of 
the  conspiracy,  each  of  the  parties  to  such  conspiracy  shall  be  fined  not  more 
than  ten  thousand  dollars  or  Imprisoned  not  more  than  two  years,  or  both." 

[1]  Section  1  of  the  act  of  January  17,  1914,  c.  9  (38  Stat  275,  276) 
provides : 

"That  after  the  first  day  of  April,  nineteen  hundred  and  nine,  it  shall  be 
unlawful  to  import  Into  the  tJnited  States  opium  In  any  form  or  any  prepara- 
tion or  derivative  thereof:  Provided,  that  opium  and  preparations  and  deriva- 
tives thereof,  other  than  smoking  opium  or  opium  prepared  for  smoking,  may 
be  Imported  for  medicinal  purposes  only,  under  regulations  which  the  Secre- 
tary of  the  Treasury  Is  hereby  authorized  to  prescribe,  and  when  so  Imported 
shall  be  subject  to  the  duties  which  are  now  or  may  hereafter  be  Imposed  by 
law." 

Section  2  of  the  same  act  provides : 

"That  if  any  uerson  shall  fraudulently  or  knowingly  Import  or  bring  Into 
the  United  States,  or  assist  in  so  doing,  any  opium  or  any  preparation  or  de- 
rivative thereof  contrary  to  law,  or  shall  receive,  conceal,  buy,  seU,  or  In  any 
manner  facilitate  the  transportation,  concealment,  or  sale  of  such  opium  or 
preparation  or  derivative  thereof  after  Importation,  knowing  the  same  to 
have  been  imported  contrary  to  law,  such  opium  or  preparation  or  derivative 
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thereof  shall  be  forfeited  and  shall  be  destroyed,  and  the  offender  shall  be 
fined  in  any  sum  not  exceeding  $5,000  nor  less  than  $50  or  by  imprisonment 
for  any  time  not  exceeding  two  years,  or  both.  Whenever,  on  trial  for  a  viola- 
tion of  this  section,  the  defendant  is  shown  to  have,  or  to  have  had,  possession 
of  such  opium  or  preparation  or  derivative  thereof,  such  possession  shall  be 
deemed  sufficient  evidence  to  authorize  conviction  unless  ttie  defendant  shall 
explain  the  possession  to  the  satisfaction  of  the  jury.*' 

Section  3  provides: 

"That  on  and  after  July  first,  nineteen  hundred  and  thirteen,  all  smoking 
opium  or  opium  prepared  for  smoking  found  within  the  United  States  shall 
be  presumed  to  liave  been  imported  after  the  first  day  of  April,  nineteen 
hundred  and  nine,  and  the  burden  of  proof  shall  be  on  the  claimant  or  the  ac- 
cused to  rebut  such  presumption." 

The  motion  in  arrest  of  judgment  is  based  upon  the  objection  that 
the  last-named  act  is  unconstitutional  in  so  far  as  it  attempts  to  make 
penal  the  keeping  and  transportation  of  opium  within  the  limits  of  a 
state,  b^ing  in  conflict  with  the  police  power  of  the  state  and  not  with- 
in the  powers  delegated  to  the  United  States.  In  Brolan  v.  United 
States,  236  U.  S.  216,  222,  35  Sup.  Ct.  285,  59  L.  Ed.  544,  this  objec- 
tion to  the  statute  was  held  by  the  Supreme  Court  to  be  so  utterly 
devoid  of  merit  as  to  be  frivolous. 

[2]  2.  The  denial  of  a  motion  for  a  new  trial  in  the  federal  courts 
is  within  the  discretion  of  the  court,  and  where  that  discretion  has 
been  exercised  and  there  is  evidence  to  support  the  verdict,  as  in  this 
case,  the  motion  is  not  reviewable  on  a  writ  of  error.  This  has  been 
held  so  often  that  we  are  surprised  that  the  denial  of  the  motion  con- 
tinues to  be  presented  as  a  ground  for  the  reversal  of  a  judgment. 
Dwyer  v.  United  States,  170  Fed.  160,  165,  95  C.  C.  A.  416;  Hedderly 
v.  United  States,  193  Fed.  561,  571,  114  C.  C.  A.  227;  Pickett  v. 
United  States,  216  U.  S.  456,  461,  30  Sup.  Ct.  265,  54  L.  Ed.  566; 
Holmgren  v.  United  States,  217  U.  S.  509,  521,  30  Sup.  Ct.  588,  54 
L.  Ed.  861,  19  Ann.  Cas.  778. 

[3]  3.  The  demurrer  to  the  indictment  interposed  by  the  plaintiff 
in  error  was  for  uncertainty  in  charging  the  offense  which  it  is  alleged 
the  defendants  conspired  to  commit.  Section  2  of  the  act  of  Janu- 
ary 17,  1914,  upon  which  this  indictment  is  based,  provides : 

"That  if  any  person  shall  fraudulently  or  knowingly  import  or  bring  into 
the  United  States,  or  assist  in  so  doing,  any  opium  •  ♦  •  contrary  to  law, 
or  shall  receive,  conceal,  buy,  sell,  or  in  any  manner  facilitate  the  transporta- 
tion, concealment,  or  sale  of  such  opium  •  •  •  after  importation,  knowing 
the  same  to  have  been  imported  contrary  to  law,"  etc. 

The  indictment  charges  that  the  defendants  conspired  to  commit  an 
offense  against  the  United  States,  to  wit : 

'The  offense  of  fraudulently  and  knowingly  importing  and  bringing  into 
the  United  States,  and  assisting  in  so  doing,  from  a  foreign  country,  to  wit, 
the  republic  of  Mexico,  opium  prepared  for  smoking,  and  to  receive,  conceal, 
buy,  sell  and  facilitate  the  transportation,  concealment  and  sale  of  such  opium 
prepared  for  smoking,  knowing  the  same  to  have  been  imported  contrary  to 
law,  which  said  ofTense  is  defined  by  the  Act  of  January  17,  1914." 

The  indictment  does  not  follow  the  letter  of  the  statute,  but  omits 
the  words,  "after  importation,"  preceding  the  words,  "knowing  the 
same  to  have  been  imported  contrary  to  law." 
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It  is  argued  that  this  omission  is  material  and  important,  particu- 
larly in  this  case,  where  it  is  admitted  that  the  plaintiff  in  error  and  the 
defendant  Brown  were  engaged  in  dealing  in  opium  in  Mexico  in  a 
manner  substantially  in  the  words  of  the  statute ;  that  instead  of  omit- 
ting these  words  from  the  indictment,  the  words  of  the  statute  should 
have  been  amplified  so  that  it  should  have  been  distinctly  charged 
(if  such  was  tfie  purpose  of  the  indictment)  that  the  offense  which 
the  defendants  conspired  to  commit  was  to  receive,  conceal,  buy, 
sell,  and  facilitate  the  transportation,  concealment,  and  sale  of  opi- 
um in  the  United  States,  after  its  importation  into  the  United  States, 
knowing  the  same  to  have  been  imported  into  the  United  States 
contrary  to  law;  that  in  the  absence  of  such  a  direct  and  specific 
charge,  the  indictment  was  uncertain  and  ambiguous,  and  did  not 
sufficiently  apprise  the  defendants  of  the  offense  which  they  were 
charged  to  have  conspired  to  commit,  and  was  not  sufficiently  defi- 
nite to  make  a  conviction  or  acquittal  under  the  indictment  avail- 
able as  a  plea  in  bar  to  a  subsequent  prosecution.  The  plaintiff  in 
error  suggests  hypothetical  cases  coming  within  the  wording  of  the 
indictment  where  the  agreement  might  be  to  receive,  conceal,  etc.,  opi- 
um in  some  foreign  country  (as,  for  example,  Mexico),  loiowing  it 
to  have  been  imported  into  tiiat  foreign  country  contrary  to  law. 
Again,  it  is  argued  that  a  person  might  knowingly  buy,  sell,  and  facili- 
tate the  transportation  and  sale  of  opium  in  a  foreign  country  after 
such  opium  had  been  imported  into  tHe  United  States,  and  while  it 
still  remained  in  the  United  States,  having  been  imported  contrary  to 
law. 

We  are  of  the  opinion  that  the  indictment  does  not  cover  the  h)rpo- 
thetical  cases  suggested,  and  that  no  essential  element  of  certainty  is 
wanting  in  its  form  or  substance  to  charge  the  offense  provided  in  the 
statute.  The  remaining  statutory  words  which  have  been  followed 
in  the  indictment  clearly  describe  the  offense  as  a  conspiracy  to  im- 
port and  bring  into  the  United  States  opium  contrary  to  law,  and  to 
receive,  conceal,  buy,  sell,  and  facilitate  the  transportation,  conceal- 
ment, and  sale  of  such  opium.  What  opium?  Opium  which  the  de- 
fendants have  conspired  to  import  and  bring  into  the  United  States 
contrary  to  law.  This  allegation  can  only  refer  to  opium  after  its  im- 
portation into  the  United  States.  The  indictment  charges  that  the  de- 
fendants conspired  to  commit  "an  offense  against  the  United  States," 
and  thereupon  proceeds  to  describe  the  offense,  'charging  the  acts  fol- 
lowing the  importation  of  opium  into  the  United  States  contrary  to 
law.  Moreover,  the  offense  is  charged  as  being  defined  by  the  act  of 
January  17,  1914.  This,  we  think,  fixes  the  charge  in  the  indictment 
with  absolute  certainty.  We  are  of  the  opinion  that  the  demurrer  was 
properly  overruled. 

[4]  4.  The  court  instructed  the  jury  that: 

"Juries  are  impaneled  for  the  purpose  of  agreeing  upon  a  verdict,  if  they 
can  conscientiously  do  so.  It  is  true  that  each  juror  must  decide  the  matter 
for  himself,  yet  he  should  do  so  only  after  a  consideration  of  the  case  with  his 
fellow  jurors,  and  he  should  not  hesitate  to  sacrifice  his  view  or  opinions  of 
the  case  when  convinced  that  they  are  erroneous,  even  though  in  so  doin^  he 
defer  to  the  views  or  opinions  of  others." 
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It  is  objected  to  this  instruction  that  it  fails  to  state  that  each  juror 
individually  should  be  convinced  beyond  a  reasonable  doubt  that  the 
defendant  is  guilty  before  he  can  vote  to  convict.  The  court  subse- 
sequently  stated  that : 

**In  criminal  cases  guilt  mast  be  established  beyond  a  reasonable  doubt,  and 
the  burden  of  establishing  such  guilt  rests  upon  the  government  The  law 
does  not  require  of  the  defendant  that  he  prove  himself  innocent,  but  the  law 
requires  the  government  to  prove  the  defendant  guilty,  in  the  manner  and  form 
as  charged  in  the  indictment,  beyond  a  reasonable  doubt,  and  unless  they  have 
done  so,  the  Jury  should  acquit  Before  a  verdict  of  guilty  can  be  rendered, 
each  member  of  the  jury  must  be  able  to  say,  in  answer  to  his  individual  con- 
science, that  he  has  in  his  mind  arrived  at  a  fixed  opinion,  based  upon  the  law 
and  the  evidence  of  the  case,  and  nothing  else,  that  the  defendant  is  guUty." 

This  was  a  very  clear  instruction  that  the  individual  judgment  of 
each  juror  was  required. 

It  is  further  objected  to  the  instruction  that  its  wording  impressed 
upon  the  jury  to  an  undue  and  improper  extent  their  duty  to  agree 
upon  a  verdict.  We  do  not  so  read  the  instruction.  It  is  well  within 
the  discretion  of  the  trial  court  to  urge  a  jury  to  agree  upon  a  ver- 
dict, and  the  court  may  properly  advise  the  jury  that,  while  they  should 
not  surrender  any  conscientious  opinion  founded  on  the  evidence,  they 
should  lay  aside  all  pride  of  judgment,  and  that  they  should  consider 
their  differences  in  a  spirit  of  fairness  and  candor,  with  an  honest 
desire  to  arrive  at  the  truth  and  with  the  view  of  arriving  at  a  ver- 
dict. AUen  V.  United  States,  164  U.  S.  492,  501,  17  Sup.  Ct  154, 
41  L.  Ed.  528;  38  Cyc.  1853,  1854.  We  are  of  the  opinion  that  the 
instruction  is  correct,  and  that  the  objection  made  to  it  is  without  any 
substantial  merit. 

[5]  5.  It  is  objected  that  the  court  instructed  the  jury  that  their 
power  to  judge  of  the  credibility  of  witnesses  was  not  arbitrary,  but 
was  "to  be  exercised  with  legal  discretion,  and  in  subordination  to 
the  rules  of  evidence,"  without  defining  what  was  "legal  discretion," 
leading  the  jury  to  infer  that  "legal  discretion"  is  something  differ- 
ent from  and  more  restricted  than  ordinary  discretion.  The  dis- 
tinction is  hypercritical.  The  court  proceeded  to  correctly  state  the 
rules  of  law  usually  given  by  courts  to  juries  with  respect  to  the 
credibility  of  witnesses.  By  these  rules,  the  jurors  were  made  to 
clearly  imderstand  what  was  meant  by  the  exercise  of  "legd  discre- 
tion" in  weighing  the  testimony  of  witnesses. 

[J]  6.  The  court  instructed  the  jury  that: 

"Where  the  evidence  is  entirely  circumstantial,  yet  Is  not  only  consistent 
with  the  guilt  of  the  defendant,  but  inconsistent  with  any  other  rational  con- 
clusion, the  law  makes  it  the  duty  of  the  Jury  to  convict" 

It  is  objected  to  this  instruction  that  it  failed  to  state  that  each 
circumstance  essential  to  the  conclusion  of  guilt  must  be  proved  to 
the  same  extent  as  if  the  whole  issue  rested  upon  the  proof  of  such 
essential  circumstance,  and  that  the  hypothesis  of  guilt  should  flow 
naturally  from  all  the  circumstances  and  be  consistent  with  them  all. 
The  instructions  of  the  court  with  respect  to  a  reasonable  doubt  cov- 
ered this  objection,  and,  in  particular,  where  the  court  instructed  the 
jury  that : 
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"Ydtt  cannot  find  the  defendant  gnllty  unless  from  all  the  evldenoe  yon  be- 
lieve him  guilty  beyond  a  reasonable  doubt.** 

[7]  7.  The  court  instructed  the  jury  that: 

"The  law  presumes  a  defendant  charged  with  a  crime  Innocent  until  proyen 
guilty  beyond  a  reasonable  doubt.  If  you  can  reconcile  the  evidence  before 
you  upon  any  reasonable  hypothesis  consistent  with  the  defendant's  inno- 
cence, you  should  do  so  and  in  that  case  find  the  defendant  not  guilty.  You 
are  further  instructed  that  you  cannot  find  the  defendant  guilty  unless  from 
all  the  evidence  you  believe  him  guilty  beyond  a  reasonable  doubt. 

"The  court  further  charges  you  that  a  reasonable  doubt  is  a  doubt  based  on 
reason,  and  which  is  reasonable  in  view  of  all  the  evidence.  And  if,  after  an 
impartial  comparison  and  consideration  of  all  the  evidence,  or  from  a  want  of 
sufficient  evidence  on  behalf  of  the  government  to  convince  you  of  the  truth  of 
the  charge,  you  can  candidly  say  that  you  are  not  satisfied  of  the  defendant's 
guilt,  you  have  a  reasonable  doubt ;  but  if,  after  such  impartial  comparison 
and  consideration  of  all  the  evidence,  you  can  truthfully  say  that  you  have  an 
abiding  conviction  of  the  defendant's  guilt,  such  as  you  would  be  willing  to 
act  upon  in  the  more  weighty  and  important  matters  relating  to  your  own 
affairs,  you  have  no  reasonable  doubt" 

It  is  objected  to  this  instruction  that  the  court  did  not  instruct  the 
jury  that  the  defendant  is  presumed  to  be  innocent  throughout  the  en- 
tire proceedings  and  even  after  all  the  evidence  is  produced  and  until 
a  final  ballot  is  taken  by  the  jury  at  the  conclusion  of  their  delibera- 
tions. The  instruction  given  by  the  court  is  correct.  "A  party  starts 
into  a  trial,  though  accused  by  the  grand  jury  of  a  crime,  with  the 
presumption  of  innocence  in  his  favor.  That  stays  with  him  until 
it  is  driven  out  of  the  case  by  the  testimony."  Jones  on  Evidence, 
vol.  1,  §  12d.  In  Allen  v.  United  States,  164  U.  S.  492,  500,  17  Sup. 
Ct.  154,  41  L.  Ed.  528,  the  Supreme  Court  stated  the  rule  to  be: 

"Whenever  the  proof  shows,  beyond  a  reasonable  doubt,  the  existence  of  a 
crime,  then  the  presumption  of  innocence  disappears  from  the  case."  The  court 
"gave  all  the  definition  of  reasonable  doubt  which  a  court  can  be  required  to 
give,  and  one  which  probably  made  the  meaning  as  intelligible  to  the  jury  as 
any  elaborate  discussion  of  the  subject  would  have  done."  Dunbar  v.  United 
States,  156  U.  S.  185,  199,  15  Sup.  Ct  325,  39  L.  Ed.  390. 

[8]  It  is  further  objected  that  the  jury  were  instructed  that  the 
"abiding  conviction"  which  the  jury  should  have  to  justify  a  verdict 
of  guilty  would  be  such  a  conviction  as  the  jury  would  be  willing  to 
act  upon  in  the  more  weighty  and  important  matters  relating  to  their 
own  affairs,  instead  of  the  most  important  matters  of  life.  In  Hopt 
V.  Utah,  120  U.  S.  430,  7  Sup.  Ct.  614,  30  I..  Ed.  708,  the  trial 
court  gave  this  identical  instruction,  to  which  there  was  an  exception. 
The  Supreme  Court  approved  the  instruction,  saying: 

**The  instruction  in  the  case  before  us  is  as  just  a  guide  to  practical  men  as 
jc&n  well  be  given;  and,  if  it  were  c^en  to  criticism,  it  could  not  have  mis- 
led the  jury,  when  considered  in  connection  with  the  further  charge  that  if 
they  could  reconcUe  the  evidence  with  any  reasonable  hypothesis  consistent 
with  the  defendant's  innocence,  they  should  do  so,  and  in  that  case  find  him 
not  guilty.  The  evidence  must  satisfy  the  judgment  of  the  jurors  as  to  the 
guUt  of  the  defendant,  so  as  to  exclude  any  other  reasonable  condusion.** 

This  is  precisely  the  qualification  which  the  trial  cotu-t  in  this  case 
had  given  the  jury. 
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[9]  8.  It  IS  objected  that  the  instruction  of  the  court  with  respect 
to  the  crime  of  conspiracy  did  not  state  that  the  overt  act  charged 
must  have  been  shown  to  have  followed  the  conspiracy  in  point  of 
time,  and,  further,  that  it  did  not  require  the  jury  to  find  that  the 
overt  act  was  done  to  effect  the  object  of  the  conspiracy. 

The  following  instruction  given  by  the  court  we  think  covers  this 
objection: 

"In  tills  connection  you  are  charged  that  It  Is  not  necessary  for  the  gov- 
ernment to  prove  that  all  of  the  defendants  committed  some  overt  act,  but  If 
you  find  beyond  a  reasonable  doubt  that  there  was  a  conspiracy  as  charged  in 
the  indictment,  and  that  the  defendants  now  on  trial  were  parties  to  that  con- 
spiracy, and  that  any  one  of  the  overt  acts  as  charged  in  the  indictment  was 
committed  as  therein  aUeged,  you  should  find  the  defendants  guilty  as 
charged  in  the  indictment." 

The   indictment  clearly  charged  the  overt  acts  as   following  the 
conspiracy  and  done  to  effect  the  object  of  the  conspiracy. 
[10]  9.  The  court  charged  the  jury: 

"In  so  far  as  the  defendant  Brown  is  concerned,  he  admits  in  his  testimony 
that  there  was  a  conspiracy  as  charged  In  the  indictment,  and  that  he  was  a 
party  to  it" 

It  is  objected  that  this  instruction — 

"intimated  to  the  jury  that  the  testimony  of  Brown,  being  an  admission  by 
him  that  there  actually  was  a  conspiracy,  should  be  treated  by  the  jury  as  the 
absolute  truth,  and  that  all  that  remained  for  them  to  decide  was  whether  or 
not  the  plaintiff  in  error  was  a  party  to  this  conspiracy." 

As  Brown  admitted  the  conspiracy  and  he  and  another  had  testified 
to  the  overt  acts  in  furtherance  of  the  conspiracy,  the  plaintiff  in 
error  was  not  prejudiced  by  the  instruction,  and  the  intimation  was 
not  error.  Simmons  v.  United  States,  142  U.  S.  148,  155,  12  Sup. 
Ct.  171,  35  I..  Ed.  968;  Allis  v.  United  States,  155  U.  S.  117,  123, 
15  Sup.  Ct.  36,  39  L.  Ed.  91. 

[11]  10.  The  court  called  the  attention  of  the  jury  to  the  offense 
charged  in  the  indictment  against  the  defendants  as  a  conspiracy  to 
commit  various  acts  in  violation  of  the  act  of  January  17,  1914,  in 
the  importation,  transportation,  and  concealment  of  opium.  These 
acts  are  in  the  statute  connected  together  by  the  disjunctive  con- 
junction "or,"  and  in  the  indictment  by  the  conjunctive  conjunction 
"and."  The  court  instructed  the  jury  that,  while  the  indictment  so 
charged — 

"yet  the  jnry  would  be  authorized  to  return  a  verdict  of  guilty  if  they  beUeved 
from  the  evidence  beyond  a  reasonable  doubt  that  the  defendants  did,  at  the 
time  and  In  the  manner  as  described  in  the  indictment,  willfully,  knowingly, 
and  unlawfully  conspire  to  fraudulently  and  knowingly  import  or  bring  into 
the  United  States,  or  assist  in  so  doing,  opium  prepared  for  smoking,  or  to 
receive  or  conceal  or  facilitate  the  transportation  or  concealment  of  opium 
prepared  for  smoking,  knowing  the  same  to  have  been  imported  contrary  to 
law." 

It  is  objected  that  the  indictment  charged  but  one  oflfense,  while 
the  instruction  permitted  the  jury  to  consider  the  indictment  as 
charging  the  defendants  with  conspiracy  to  commit  several  separate 
and  distinct  offenses,  and  authorized  them  to  find  the  defendants  guilty 
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if  they  believed  that  defendants  conspired  to  commit  any  oat  or  more 
of  such  separate  and  distinct  offenses.  The  instruction  was  correct 
This  charging  of  offenses  in  the  conjunctive  which  are  in  the  stat- 
ute in  the  disjunctive  is  in  accordance  with  a  well-known  rule  of 
criminal  pleading.    In  Bishop  on  Statutory  Crimes,  §  244,  it  is  stated: 

**The  reader  remembers  the  pr<^;)ositlon  that  every  case  against  a  de- 
fendant mast  come  within  all  the  words  of  the  statute.  But  this  proposition, 
let  us  here  add,  is  subject  to  the  qualification  that,  if  there  are  independent 
clauses  connected  by  the  conjunction  *or,*  no  more  need  be  done  than  satisfy 
one  of  the  alternatires.  In  such  circumstances  the  indictment  either  sets  out 
the  offense  as  covered  by  all  the  clauses,  usually  connecting  the  parts  of  the 
allegation  by  the  conjunction  'and'  where  'or'  is  found  in  the  statute,  or  it 
states  only  what  falls  within  one  clause,  at  the  election  of  the  pleader;  and« 
whichever  form  is  adc^ted,  the  proof  need  cover  only  so  mudi  of  the  allegation 
as  constitutes  a  complete  offense." 

In  22  Cyc.  380,  the  rule  is  stated  as  follows: 

''It  is  a  well-settled  rule  of  criminal  pleading  that  when  an  offense  against 
a  criminal  statute  may  be  committed  in  one  or  more  of  several  ways,  the  in- 
dictment may,  in  a  single  count,  charge  its  commission  in  any  or  all  of  the 
ways  specified  in  the  statute.  So  where  a  penal  statute  mentions  several  acts 
disjunctively  and  prescribes  that  each  shaU  constitute  the  same  offense  and 
be  subject  to  the  same  punishment,  an  indictment  may  charge  any  or  all  of 
such  acts  conjunctively  as  constituting  a  single  offense." 

The  indictment  conforms  to  this  rule,  and  is  therefore  not  subject 
to  the  objection  urged  by  the  plaintiff  in  error. 

[12]  11.  A  number  of  errors  are  assigned  because  of  the  refusal 
of  the  court  to  give  certain  instructions  as  requested  by  the  plaintiff 
in  error.  We  have  examined  these  instructions,  and  find  that,  where 
they  correctly  state  the  law,  they  had  been  given  in  substance  by  the 
court.  Where  they  were  not  so  given,  they  were  properly  refused, 
because  they  did  not  state  the  law  correctly.  We  think  we  have 
sufficiently  reviewed  all  these  questions  in  what  has  already  been 
said. 

The  judgment  of  the  court  below  is  affirmed. 


(236  Fed.  82) 

LEIB  V.  HALLIGAN  et  aL 

(Circuit  Ourt  of  Appeals,  Ninth  Circuit    October  9.  1916.) 

No.  2747. 

1.  COUNTEBFEITINQ  ^=»5 — ^NATURE  OF  OFFENSE — POWEBS  OF  CONGBESS — ^MoNET. 

Congress,  under  its  constitutional  power  to  provide  for  the  punislimeDt 
of  counterfeiting  the  securities  of  the  United  States,  has  power  to  in- 
terdict the  uttering  of  bank  notes  made  in  the  similitude  of  the  Treasury 
notes  of  the  United  States,  and  may  make  illegal  the  possession  of  such 
notes  with  intention  to  seU  or  use  them,  irrespective  of  the  question  of 
whether  the  notes  are  valid  obUgations. 

[Ed.  Note. — For  other  cases,  see  Counterfeiting,  Dec.  Dig.  ^5»S.] 

2.  CouNTEBncinNa  «=»2 — Monet — Offenses. 

Penal  Code,  |  150  (Act  March  4,  1909,  c  821,  35  Stat  1U6  [Oomp.  St. 
1913,  S  10320]),  which  was  Rev.  St.  S  5430,  enacted  June  30,  1864,  pro- 

^s»For  outer  cams  lee  laino  topic  A  KBT-NUMBBR  In  all  Koj-Nombored  DigwU  A  Indozos 


Digitized  by  VjOOQIC 


LEIB  y.  HALUGAN  293 

▼Ides  that  any  person  who  shall  have  In  his  possession,  except  under 
authority  from  the  Treasurer  or  other  proper  officer,  any  obligation  or 
other  security  made  or  executed,  in  whole  or  in  part,  after  the  similitude 
of  any  obligation  or  other  security  Issued  under  the  authority  of  the 
United  States,  with  intent  to  sell  or  use  the  same,  shall  be  guilty  of  an 
oSenae.  The  act,  further,  makes  it  unlawful  for  persons  to  have  in  their 
possession  for  use  plates  for  printing  obligations  or  securities  of  the 
United  States,  eta  Accused  was  charged  with  having  in  his  possession  an 
obligation  made  in  part  after  the  similitude  of  an  obligation  made  under 
authority  of  the  United  States,  it  being  made  by  attaching  and  fastening 
together,  back  to  back,  notes  purporting  to  have  been  issued  by  the 
Augusta  Insurance  &  Banking  Company  of  Georgia.  The  indictment  set 
forth  that  the  obligation  as  prepared  bore  on  each  side  words  to  the 
effect  that  the  Georgia  bank  would  pay  $10  to  bearer  on  demand,  and 
that  the  instruments  bore  the  date  1860.  Held,  that  under  the  act  it  is 
not  necessary  that  there  shall  be  a  fraudulent  or  felonious  intent;  it 
being  sufficient  if  accused  has  in  his  possession,  with  intent  to  use  or 
sell,  a  paper  made  or  executed,  in  whole  or  in  part,  after  the  similitude 
of  any  obligation  or  other  security  issued  by  the  United  States,  and  hence, 
the  instrument,  as  composed  of  the  two  notes,  pasted  back  to  back,  being 
similar  to  a  legal  tender  note,  accused  is  guilty,  though  the  notes  in  his 
possession  antedated  the  legal  tender  notes. 

[Ed.  Note. — For  other  cases,  see  CJounterfeiting,  Cent  Dig.  n  1-4;  Dec 
Dig.  «=»2.] 

3.  Habeas  Corpus  ^s»85(1) — ^Pbesumptions. 

On  habeas  corpus  prayed  for  on  the  theory  that  the  indictment  did  not 
charge  an  offense,  it  will  be  presumed,  accused  having  been  convicted, 
that  the  jury  found  that  the  averments  of  the  indictment  were  established 
by  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Habeas  Corpus,  Cent  Dig.  {{  77,  78; 
Dec.  Dig.  «=»85(1).] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  Ettvision  of  the  Western  District  of  Washington ;  Edward  E.  Cush- 
man,  Judge. 

Application  by  George  Leib  for  a  writ  of  habeas  corpus  against  O. 
P.  Halligan  and  another.  From  a  judgment  denying  the  writ,  appli- 
cant appeals.    Affirmed. 

Hie  appellant  appeals  from  the  order  of  the  court  below,  denying  him  a 
writ  of  habeas  corpus  on  his  petition,  whereby  he  sought  his  discharge  from 
imprisonment  on  the  ground  that  the  indictment  under  which  he  was  con- 
victed stated  no  offense  against  the  United  States.  He  was  indicted  under 
section  150  of  the  federal  Penal  Code.  Tht  first  count  of  the  indictment 
alleged,  in  substance,  the  foUowing:  That  the  said  defendant  "did  knowingly 
and  feloniously  have  in  his  possession,  with  intent  to  use  the  same  and 
thereby  to  defraud  some  person,  or  persons,  to  the  grand  Jury  unknown, 
*  *  *  a  certain  obUgation  made  in  part  after  the  similitude  of  an  obli- 
gation issued  under  the  authority  of  the  United  States,  ♦  •  ♦  being  then 
and  there  made  by  attaching  and  fastening  together,  back  to  back,  two  notes 
purporting  to  have  been  issued  by  the  Augusta  Insurance  &  Banking  Com- 
pany, Ga.,  of  the  denomination  of  $10  each,  ♦  ♦  ♦  by  the  use  of  paste 
and  other  substance.*'  The  indictment  then  set  forth  the  printed  or  engraved 
matter  appearing  on  the  paper,  both  sides  of  which  were  identical,  to  the 
effect  that:  "The  G^rgia  Augusta  Insurance  and  Banking  Co.  wiU  pay  ten 
dollars  to  the  bearer  on  demand.  Robert  Walton,  Cashr.  Wm.  M.  D.  Antigna, 
Presf—also  the  date  March  10,  1860,  and  twice  on  each  side  the  figures  "10." 
nie  indictment  alleged  that  the  instrument  was  in  form,  color,  size,  and  in 
the  manner  and  style  of  display  of  the  printing  and  engraving  thereon,  and 
in  its  general  appearance  made  and  intended  to  be  made  after  the  simili- 
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tude  of  an  obligation  issued  under  the  authority  of  the  United  States,  ''that 
Is  to  say,  after  the  simllitode  of  a  United  States  legal  tender  note  of  the 
denominaticm  of  $10,  he  *  *  *  well  knowing  said  obligation  not  to  be  a 
genuine  and  lawful  obligation  issued  under  the  authority  of  the  United 
States,  and  with  the  intent  *  *  *  to  use  the  said  obligation  by  uttering 
the  same  as  and  for  a  lawful  obligation  issued  uBd«r  the  authority  of  the 
United  States." 

George  Leib,  in  pro.  per. 

Clay  Allen,  U.  S.  Atty.,  of  Seattle,  Wash.^  and  George  P.  Fish- 
bume,  Asst.  U.  S.  Atty.,  of  Tacoma,  Wash.,  for  appellees. 
Before  GILBERT,  ROSS,  and  HUNT,  Circuit  Judges. 

GILBERT,  Circuit  Judge  (after  stating  the  facts  as  above).  [1, 2] 
Section  150  of  the  Penal  Code,  which  was  section  5430  of  the  Revised 
Statutes,  was  enacted  June  30,  1864,  in  an  act  entitled  "An  act  to  pro- 
vide ways  and  means  for  the  support  of  the  government,  and  for  other 
purposes."  13  Stats.  218.  The  provision  thereof  which,  with  the 
change  noted  hereafter,  is  now  section  150  of  Ihe  Penal  Code  defines 
a  number  of  oflFenses  committed  by:  (1)  Any  one  who  shall  use,  or 
suffer  to  be  used,  for  printing  a  plate  from  which  has  been,  or  may 
be,  printed  any  obligation  or  other  security  of  the  United  States.  (2) 
Any  one  who  3hall  sell  or  import  such  plate  with  intent  to  use  the  same 
for  printing.  (3)  Any  one  who  shall  have  in  his  control  or  possession 
any  such  plate,  with  intent  to  use  the  same,  or  suffer  the  same  to  be 
used  in  forging  or  counterfeiting  any  such  obligation  or  other  security. 
(4)  Any  one  who  "shall  have  in  his  possession,  except  under  authority 
from  the -Treasurer  or  other  proper  officer,  any  obligation  or  other  secu- 
rity made  or  executed  in  whole  or  in  part,  after  the  similitude  of  any 
obligation  or  other  security  issued  under  the  authority  of  the  United 
States,  with  intent  to  sell  or  otherwise  use  the  same."  (5)  Whoever 
shall  make  a  print  or  photograph  of  any  such  obligation  or  security, 
or  who  shall  sell  or  import  the  same.  (6)  Whoever,  unauthorized  by 
the  Secretary,  shall  have  and  retain  in  his  control  or  possession  a  dis- 
tinctive paper  which  has  been  adopted  by  the  Secretary  of  the  Treas- 
ury for  the  obligations  and  other  securities  of  the  United  States. 

Upon  the  question  whether  the  possession  of  a  state  bank  note  or 
a  Confederate  bank  note  may  constitute  the  offense  which  is  made 
punishable  by  the  fourth  clause  of  section  150,  the  authorities  are  in 
conflict.  In  United  States  v.  Williams  (D.  C.)  14  Fed.  550,  Judge  Dyar 
held  that  the  words  of  the  statute,  "any  obligation  or  other  security," 
must  be  construed  to  mean  one  which  on  its  face  purports  to  be  an 
executed  instrument,  and  that  a  blank  obligation  of  a  mining  company, 
made  in  similitude  of  a  government  bond,  but  without  signature  of 
president  or  secretary,  was  not  an  obligation  or  security  within  the 
meaning  of  the  statute.  In  United  States  v.  Sprague  (D.  C.)  48  Fed. 
828,  the  instrument  resembled  in  color,  style  of  printing  and  engrav- 
ing, and  in  general  appearance  a  5 — ^20  government  bond,  but  it  pur- 
ported to  be,  not  an  obligation  of  the  United  States,  but  an  obUgation 
of  a  mining  company,  though  not  bearing  the  signature  of  any  officer 
of  the  company.  The  court  ruled  that,  to  constitute  the  offense,  it  is 
not  essential  that  the  fraudulent  bond  or  instrument  shall,  on  its  face, 
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purport  to  be  an  obligation  of  the  United  States,  but  held  that  a  con- 
viction could  not  be  had  upon  the  instrument,  for  the  reason  that, 
being  imsigned,  it  was  not  an  "obligation  or  security."  In  United 
States  V.  Stevens  (D.  C.)  52  Fed.  120,  the  defendant  had  in  his  pos- 
session a  note  issued  by  a  state  bank,  but  the  bank  had  become  insolvent 
and  the  note  worthless.  It  was  charged  in  the  indictment  that  the 
note  was  engraved  and  printed  after  the  similitude  of  a  United  States 
Treasury  bank  note.  The  court  held  that  the  possession  of  such  a 
note,  with  intent  to  sell  or  otherwise  use  it,  constituted  an  offense  un- 
der the  statute,  and  that  the  question  of  the  similitude  of  the  note  to 
an  obligation  or  security  of  the  United  States  should  be  determined 
by  the  jury.  In  United  States  v.  Kuhl  (D.  C.)  85  Fed.  624,  the  ob- 
ligation was  a  Confederate  States  note,  but  in  its  general  shape  and 
size  it  resembled  a  national  bank  note,  and  it  bore  on  its  face  a  vignette 
and  other  engraving  similar  to  those  found  on  national  bank  notes. 
The  court  held  that  while  it  might  occur  that  the  resemblance  of  a 
Confederate  States  note  to  a  note  of  the  national  currency,  in  group- 
ing of  vignette,  engraving,  printing,  figures,  etc.,  might  be  such  as  to 
justify  the  submission  to  the  jury  of  3ie  question  whether  the  simili- 
tude contemplated  by  the  statute  exists,  an  ordinary  Confederate  States 
note  does  not  bear  that  similitude  to  the  national  currency.  The 
court  said : 

'^ot  It  wiU  not  do  to  lay  down  the  broad  rule  that*  whenever  the  similarity 
Just  stated  exists,  there  therefore  exists  a  'similitude'  such  as  the  statute 
contemplates ;  else  all  bank  notes  heretofore  Issued  under  state  statutes  wiU 
be  found  to  be  obnoxious  to  the  provisions  of  the  statute,  and  such  a  holding 
would  prohibit  the  use  of  all  such  bank  notes.  The  framers  of  the  statute 
could  not  have  thus  intended.  When  we  look  at  the  note  in  question,  we 
find  a  broad  band  across  one  end  of  its  face,  whereon  the  word  'Five'  ap- 
pears in  large  letters.  On  its  face  the  words  *The  Ck>nfederate  States  of 
America'  appear  in  large  letters.  *  *  *  There  is,  in  vignette,  in  engraving, 
in  lettering,  in  fact  in  the  detail  of  the  fiice  of  the  note,  no  special  resemblance 
whatever  to  the  notes  or  bills  'issued  under  authority  of  the  United  States.' 
*  *  *  Congress  did  not  attempt  or  intend  to  prohibit  and  make  criminal 
the  issuance  of  bills  by  banks,  wherever  authorized  to  issue  same  by  state 
law.  To  construe  the  statute  as  thus  claimed  would  make  the  possession  by 
the  ofllcers  of  such  bank  of  its  own  bank  notes  a  crime  under  such  statute." 

In  United  States  v.  Fitzgerald  (D.  C.)  91  Fed.  374,  it  does  not  ap- 
pear what  the  instrument  was  or  purported  to  be.  The  court  submit- 
ted to  the  jury  the  question  whether  or  not  the  printing  or  the  engrav- 
ing on  the  paper  was  in  the  similitude  of  any  government  obligation 
or  security,  and  said  that  the  resemblance  was  sufficient  for  the  pur- 
poses of  conviction  if  they  believed  that  it  would  probably  deceive  a 
person  taken  unawares  in  dealing  with  a  person  whom  he  believed  was 
acting  honestly.  In  United  States  v.  Barrett  (D.  C.)  Ill  Fed.  369, 
Judge  Amidon,  in  a  very  carefully  considered  and  exhaustive  opinion, 
after  reviewing  the  history  of  the  legislation,  held  that  the  possession 
of  a  Confederate  bill  is  not  a  violation  of  the  statute,  but  that  to  con- 
stitute a  violation  thereof,  the  instrument  must  have  been  intended  in 
its  inception  to  simulate  some  obligation  or  security  of  the  United 
States,  and  that  the  general  likeness  which  one  form  of  money  bears 
to  another  is  not  sufficient,  but  something  more  is  required  than  gen- 
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eral  appearance  or  adaptability  to  deceive.  The  decision  in  Aat  case 
seems  to  have  been  influenced,  to  some  extent,  by  the  fact  that  the 
statute  related  only  to  such  instruments  as  are  "engraved  and  printed" 
in  the  similitude  of  government  obligations.    The  court  said: 

"Engraving  and  printing  is  tbe  only  feature  whicb  the  language  of  the 
section  covers,  the  only  feature  which,  as  the  history  of  the  statute  demon- 
strates, it  was  Intended  to  cover." 

Since  that  decision,  and  possibly  as  the  result  thereof,  Congress  has 
changed  the  language  of  the  statute,  and  substituted  for  the  words  "en- 
graved and  printed"  the  words  "made  or  executed  in  whole  or  in 
part,"  and  thereby  it  has  broadened  the  scope  of  the  statute.  In  Unit- 
ed States  V.  Conners  (D.  C.)  Ill  Fed.  734,  Judge  Bellinger  held  that 
the  possession  of  a  bank  note  issued  by  a  state  bank  constituted  no  of- 
fense against  the  United  States,  and  said: 

'*The  bills  described  In  this  indictment  are  not  in  the  similitude  of  any 
obUgation  issued  by  the  United  States,  and  the  statement  in  the  indictment 
that  they  are  so  does  not  countervail  the  fiicts  alleged,  which  show  the  con- 
trary." 

In  United  States  v.  Pitts  (D.  C.)  112  Fed.  522,  Judge  De  Haven 
followed  the  decisions  of  Judge  Amidon  and  Judge  Bellinger.  In 
United  States  v.  Webber  (D.  C.)  210  Fed.  973,  Judge  Rudkin,  after 
considering  the  conflicting  authorities,  held,  in  a  case  in  which  the 
paper  involved  purported  to  be  issued  by  the  "Bank  of  the  Empire 
State,"  that  it  was  not  necessary  that  the  fraudulent  obligation  or  se- 
curity should  purport  on  its  face  to  be  an  obligation  or  security  issued 
under  the  authority  of  the  United  States,  nor  that  the  similitude  or 
resemblance  should  be  so  great  as  to  deceive  experts  or  cautious  men ; 
that  it  was  sufficient  if  the  fraudulent  obligation  bears  such  a  likeness 
to  any  of  the  genuine  obligations  or  securities  of  the  United  States 
as  is  calculated  to  deceive  an  honest,  sensible,  and  unsuspecting  person 
of  ordinary  observance  and  care  in  dealing  with  a  person  supposed  to 
be  upright  and  honest. 

It  will  be  seen  that  the  line  of  division  of  the  decisions  is  on  the 
question  whether  or  not  the  forbidden  instrument  must  be  one  which 
on  its  face  purports,  in  whole  or  in  part,  to  be  a  government  obliga- 
tion, or  so  closely  resembles  one  as  to  show  that  it  was  made  with  the 
intention  to  simulate  it.  In  ascertaining  the  intention  of  Congress  it 
is  significant  that  to  constitute  the  offense  defined  in  the  fourth  clause 
of  the  section,  it  is  not  necessary  that  there  shall  be  a  fraudulent  or 
felonious  intent.  It  is  sufficient  if  the  accused  has  in  his  possession, 
with  the  intent  to  use  or  sell,  the  paper  which  is  there  described.  What 
the  character  of  that  paper  must  be  is  not,  we  think,  necessarily  ascer- 
tained from  the  other  provisions  of  the  section  which  make  unlaw- 
ful the  possession  or  use  of  plates  from  which  government  obligations 
may  be  printed.  Nor  do  we  think  that  the  language  of  the  fourth 
clause,  or  of  any  other  provision  of  the  section  prohibiting  acts  which 
might  result  in  forging  or  counterfeiting  United  States  securities,  war- 
rants the  conclusion  that  the  fourth  clause  was  intended  to  be  lim- 
ited to  those  instruments  only  which  purport  to  be  securities  or  obliga- 
tions of  the  United  States,  or  which  so  closely  resemble  them  in  gen- 
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eral  appearance  that  they  may  be  said  to  be  made  or  executed,  in 
whole  or  in  part,  after  the  similitude  thereof.  In  this  view  it  is  im- 
material whether  or  not  the  instrument  was  criminal  in  its  inception, 
or  was  intended  to  simulate  any  security  of  the  United  States.  Pos- 
session of  the  instrument  being  positively  prohibited  by  statute,  guilty 
intent  is  not  an  essential  element  of  the  offense,  and  there  is  no  neces- 
sity for  any  specific  intent  or  motive  except  the  intention  to  use  or  sell. 
Congress,  under  its  constitutional  power  to  borrow  money  on  the 
credit  of  the  United  States  and  to  "provide  for  the  punishment  of 
counterfeiting  the  securities  of  the  United  States,"  had  the  power,  of 
course,  to  interdict  the  uttering  of  bank  notes  made  in  the  similitude  of 
the  Treasury  notes  of  the  United  States,  and  it  follows  that  it  had 
the  power  to  make  illegal  the  possession  of  such  bank  notes  with  the 
intention  to  sell  or  use  the  same,  irrespective  of  the  question  whether 
they  were  the  notes  of  solvent  banks  and  of  value  equal  to  that  of 
the  Treasury  notes  of  the  same  denominations.  This  construction  of 
the  statute  renders  illegal  the  act  or  occupation  of  one  who  has  in 
his  possession  Confederate  States  bank  notes,  or  state  bank  notes,  with 
the  intention  to  sell  the  same  as  curios,  provided  that  such  notes  are, 
as  was  charged  in  the  case  at  bar,  in  their  general  appearance  made 
after  the  similitude  of  government  obligations,  for  the  tendency  of  such 
sale  and  distribution  of  such  paper  is  to  place  the  same  in  circulation 
where  it  may  be  used  to  deceive  and  defraud.  Congress  has  the  same 
power,  and  has  exercised  it  to  prohibit  the  possession  of  "anything 
whatsoever"  in  the  Hkeness  or  similitude  as  to  design,  color,  or  inscrip- 
tion thereon,  of  any  of  the  coins  of  the  United  States  with  the  intent  to 
use,  sell,  or  give  away  the  same. 

We  reach  the  conclusion  that  it  is  immaterial  whether  or  not  the  in- 
strument was  criminal  in  its  inception  or  was  intended  to  simulate  any 
security  of  the  United  States,  or  in  any  of  its  features  purports  to  be 
an  obligation  or  security  of  the  United  States. 

[3 J  It  follows  from  that  conclusion  that  the  judgment  here  appealed 
from  must  be  affirmed,  for  we  must  take  it  to  be  true,  as  charged  in 
the  indictment,  and  as  found  by  the  jury,  that  the  note  which  ^e  ap- 
pellant had  in  his  possession,  but  which  we  have  no  opportunity  to 
inspect,  was  made  after  the  similitude  of  a  United  States  legal  tender 
note,  and  that  there  was  such  similarity  of  shape,  size,  and  color,  or 
in  the  grouping  of  words,  figures,  or  vignettes  as  to  present  the  simili- 
tude which  brings  an  instrument  within  the  condemnation  of  the  stat- 
ute, although  it  cannot,  of  course,  be  shown,  as  was  charged  in  the 
indictment,  that  the  note  was  "intended"  to  be  made  after  the  simili- 
tude of  a  l^al  tender  note,  for  the  note  was  issued  in  1860,  and  before 
the  issue  of  th^  legal  tender  notes. 

The  judgment  is  affirmed. 

ROSS,  Circuit  Judge  (concurring).  I  agree  to  the  judgment  of  af- 
firmance. The  sole  question  presented  on  the  appeal  being  whether 
the  indictment  imder  which  the  appellant  was  convicted  states  an  of- 
fense against  the  United  States,  it  is  manifest  that  we  are  limited  to 
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a  consideration  of  the  charge  contained  therein,  which  is,  in  substance, 
that  at  a  certain  specified  time  he  Imowingly  and  feloniously  had  in  his 
possession,  with  intent  to  use,  and  thereby  to  defraud  some  person,  or 
persons,  to  the  grand  jury  unknown,  two  notes  purporting  to  have 
been  issued  by  the  Augusta  Insurance  &  Banking  Company  of  Georgia, 
of  the  denomination  of  $10  each,  fastened  together  by  paste  or  oAer 
substance,  back  to  back,  which  notes  were  in  form,  color,  size,  and  in 
the  manner  and  style  of  display  of  the  printing  and  engraving  thereon, 
and  in  their  general  appearance  made,  and  intended  to  be  made,  after 
the  similitude  of  an  obligation  issued  under  the  authority  of  the  United 
States— 

'that  is  to  say,  after  the  slmUltude  of  a  United  States  legal  tender  note  of 
the  denomination  of  $10,  he  *  *  *  well  knowing  said  obligation  not  to 
be  a  genuine  and  lawful  obUgation  issued  under  the  authority  of  the  United 
States,  and  with  the  intent  *  *  *  to  use  the  said  obligation  by  uttering 
the  same  as  and  for  a  lawful  obUgation  Issued  under  the  authority  of  the 
United  States." 

The  written  description  of  the  instruments  contained  in  the  indict- 
ment being  supplemented  by  the  charge  that  in  their  form,  color,  size, 
manner,  and  style  of  display  and  engraving  thereon,  and  in  their  gen- 
eral appearance,  they  were  made,  and  intended  to  be  made,  after  the 
similitude  of  an  obligation  issued  under  the  authority  of  the  United 
States,  and  that  the  possession  of  said  instruments  by  the  defendant 
was  felonious,  and  with  the  intent  to  use  and  thereby  detraud  some 
person,  or  persons,  to  the  grand  jury  unknown,  I  think  it  clear  that 
it  cannot  be  properly  held  as  a  matter  of  law  that  the  requisite  resem- 
blance or  similarity  does  not  exist.  That  question  was  decided  by  the 
jury  against  the  defendant,  and  as  a  matter  of  course  its  conclusion 
cannot  be  reviewed  on  a  writ  of  habeas  corpus.  As  said  in  the  opin- 
ion of  the  court: 

''We  must  take  it  to  be  true,  as  charged  in  the  indictment  and  as  found  by 
the  Jury,  that  the  note  which  the  ai^>ellant  had  in  his  possession,  but  which 
we  have  no  opportunity  to  inspect,  was  made  after  the  similitude  of  a  United 
States  legal  tender  note,  and  that  there  was  such  similitude  of  shape,  sL^, 
and  color,  and  in  the  grouping  of  words,  figures,  or  vignettes,  as  to  present 
the  similitude  which  brings  an  instrument  within  the  condemnation  of  the 
statute,  although  it  cannot,  of  course,  be  shown,  as  charged  in  the  indictment, 
that  the  note  was  Intended'  to  be  made  after  the  simUltude  of  a  legal  tender 
note,  for  the  note  was  issued  in  1860  and  before  the  issue  of  the  legal  tender 
notes." 

Whether  by  the  statute  upon  which  the  indictment  is  based  the  pos- 
session of  Confederate  States  bank  notes  or  state  bank  notes,  with  the 
intent  to  sell  the  same  as  curios,  provided  that  such  notes  are  made 
after  the  similitude  of  government  obligations,  is  prohibited  and  made 
a  criminal  offense  is  a  question  which,  in  my  opinion,  does  not  arise 
upon  the  record,  and  therefore  I  express  no  opinion  upon  it 
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<236  Ted.  89) 

DAVIS  V.  FINCH. 

(Circuit  Court  of  Appeals,  Second  Circuit    July  7,  1916.) 

No.  296. 

1.  COBPOBATIONS  ^=»149 — CAPITAL   STOCK — ^NEOOTIABILITT  OF  CEBTIFIOATES — 

Fraudulent  Tbansfbb. 

While  an  innocent  purchaser  of  certificates  of  corporate  stock  from  one 
to  whom  they  have  been  intrusted  Indorsed  In  blank  Is  protected  as  In 
case  of  commercial  paper,  he  Is  not  so  protected  where  he  purchased  In 
bad  faith,  with  knowledge  of  the  actual  ownership  of  the  stock  and  that 
the  agent  was  without  authority  to  sell  It 

[Ed.  Note.— -For  other  cases,  see  Corporations,  Cent  Dig.  ff  539-546; 
Dec  Dig.  «=>149.] 

2.  Principal  and  Aqbnt  ^=»148(4) — ^Fbaud  op  Agent— Knowledge  of  Pub- 

GHASEB. 

One  whose  property  has  been  disposed  of  through  the  fraud  of  an  agent 
clothed  with  apparent  title  for  a  limited  purpose  need  not.  In  order  to  re- 
cover for  the  conversion  from  the  purchaser  who  bought  with  knowledge  of 
the  facts,  tender  the  amount  the  latter  paid. 

[Ed.  Note. — For  other  cases,  see  Principal  and  Agent,  Cent  Dig.  ||  537- 
545;   Dec.  Dig.  <S=»148(4).] 

8.  Tboveb  and  Convebsion  «=>67 — ^Action — Instbuctions. 

The  charge  of  the  court  in  an  action  of  conversion  and  the  refusal  of 
requests  to  charge  considered,  and  held  without  prejudicial  error. 

[Ed.  Note. — For  other  cases,  see  Trover  and  Conversion,  Cent.  Dig.  §§ 
295-303 ;   Dec  Dig.  «=>67.] 

Ward,  Circuit  Judge,  dissenting. 

In  Error  to  the  District  Court  of  the  United  States  for  Southern 
District  of  New  York. 

Action  at  law  by  Florence  G.  Finch  against  Jonathan  R.  Davis. 
Judgment  for  plaintiff,  and  defendant  brings  error.    Affirmed. 

Appeal  by  defendant  (below)  from  a  judgment^  entered  upon  verdict  of  a 
Jury  in  favor  of  plaintiff  (below)  for  the  sum  of  $18,998.43  and  costs. 

The  plaintiff  in  her  first  cause  of  action  charges  conversion,  on  January  31, 
1913,  of  388%  shares  of  stock  of  the  Finch  Manufacturing  (Company,  a  Penn- 
sylvania corporation,  which  was  alleged  to  be  worth  $123  a  share.  In  her 
second  cause  of  action  she  charges  conversion,  upon  February  17,  1913,  of  50 
shares,  of  the  stock  of  the  same  corporation,  and  valued  at  the  same  amount. 
For  a  third  cause  of  action  she  charges  conversion,  upon  March  17,  1913,  of 
30  shares  of  stock  of  the  same  value— the  total,  with  interest,  amounting  to 
^7,625.50. 

The  answer  denies  the  conversion,  the  alleged  value  of  the  stock,  and  the 
ownership  by  the  plaintiff  of  the  stock  referred  to  in  each  cause  of  action.  The 
answer  admits  dealings  by  the  defendant  with  one  Mandevllle  Hall,  Into  whose 
name  the  shares  of  stock  had  been  transferred  by  the  plaintiff,  and  the  further 
transfer  of  these  stocks  by  Hall  to  the  defendant,  but  alleges  that  they  were 
purchased  by  the  defendant  for  value  and  without  knowledge  of  any  defect  in 
title.  With  respect  to  the  stock  concerned  in  the  first  cause  of  action,  the  de- 
fendant also  alleges  that  he  had,  at  an  earlier  date,  advanced  for  Hall  as  a 
loan  upon  the  security  of  said  stock  the  sum  of  $21,750. 

A  separate  and  distinct  defense  to  the  alleged  first  cause  of  action  in  the 
complaint  sets  forth  (with  respect  to  the  transaction  relating  to  the  acquisition 
of  388%  shares  of  stock)  that  the  whole  block  of  stock  had  been  deposited  with 
the  defendant  by  HaD,  as  security  for  a  loan  of  $21,750;  that  thereafter,  and 

^=»For  other  cases  see  same  topic  ft  KBY-NUMBBR  in  all  Key-Numbered  Digests  &  Indexes 
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on  December  23, 1913,  tbe  said  Hall  repaid  $2,500  of  this  amount  and  received 
back  60  shares  of  that  held  as  collateral ;  that  on  January  4,  1913,  the  defend- 
ant purchased  50  shares  more  of  the  stock  still  held  as  collateral  for  the  sum 
of  $3,750,  of  which  sum  $1,000  was  paid  in  cash  and  $2,750  on  account  of  the 
previous  advances;  that  on  January  14,  1913,  the  defendant  purchased  from 
Hall  the  balance  of  288%  shares  of  the  capital  stock  previously  held  as  col- 
lateral for  the  sum  of  $19,906.51,  by  the  payment  of  $3,236.57  in  cash,  and  by 
liquidating  the  balance  of  the  amount  previously  loaned  to  Hall.  Further,  that 
on  September  12,  1912,  a  contract  was  made  by  which,  upon  the  22d  day  of 
October,  1912,  the  said  Hall  delivered  to  the  defendant  50  shares  of  the  capital 
stock  of  the  Finch  Company  in  consideration  of  services  rendered  by  the  de- 
fendant in  aiding  Hall  to  negotiate  loans,  purchase  a  controlling  interest  in 
the  property  of  the  Finch  Company,  and  in  disposing  of  the  real  estate  of  that 
company.  The  defendant  alleges,  as  a  further  part  of  this  defense,  that  Hall 
was  the  actual  owner  or  had  the  rights  of  an  owner  in  transferring  these 
various  blocks  of  stock  and  that  the  defendant  had  no  knowledge  of  any  claim 
in  dispute  of  that  ownership. 

A  separate  defense  to  the  second  and  third  alleged  causes  of  action  is  also 
interposed,  to  the  effect  that  the  defendant  in  these  instances  purchased  the 
stock  of  the  said  Hall  at  the  rate  of  $65  per  share  for  50  shares,  on  February  8, 
1913  (which  is  the  transaction  set  up  in  Uie  second  alleged  cause  of  action),  and 
at  $62.50  for  30  shares  of  stock  on  March  6, 1913  (which  is  the  transaction  set 
up  in  the  third  alleged  cause  of  action).  The  defendant  alleges  that  as  to 
these  Hall  exercised  all  the  rights  from  which  the  defendant  might  i^'operly 
infer  ownership,  and  that  the  defendant  had  no  knowledge  to  the  contrar)% 
and  that  the  price  paid  was  the  fair  and  reasonable  value  of  the  stock. 

The  defendant  has  also  intei-posed  a  second  separate  defense  to  each  of  the 
three  causes  of  action,  to  the  effect  that  the  plaintiff  is  estopped  from  now  set- 
ting up  any  claim  of  ownership  or  right  to  possession  of  the  shares  set  forth 
in  each  of  the  three  causes  of  action,  in  view  of  certain  transactions  between 
the  plaintiff  and  the  defendant,  as  well  as  between  the  plaintiff  and  Hall,  by 
which  it  is  aUeged  that  the  plaintiff  made  it  possible  for  Hall  to  deceive  and 
defraud  the  defendant,  and  that  the  plaintiff  has  made  oral  and  written  state- 
ments which  she  should  not  be  allowed  to  contradict  and  by  which  the  de- 
fendant was  led  to  believe  that  Hall  had  authority  as  well  as  right  to  posses- 
sion or  title  to  the  stock  with  which  he  was  dealing. 

The  case  was  tried  before  a  Jury  and  resulted  in  a  verdict  for  the  plaintiff. 

Isaac  H.  Levy,  of  New  York  City  (R.  B.  Wood,  John  C.  Knox,  and 
Ben  A.  Matthews,  all  of  New  York  City,  of  counsel),  for  plaintiflf  in 
error. 

Blandy,  Mooney  &  Shipman,  of  New  York  City  (E.  L.  Mooney, 
of  New  York  City,  and  Eugene  M.  Gregory,  of  Newark,  N.  J.,  of 
counsel),  for  defendant  in  error. 

Before  COXE  and  WARD,  Circuit  Judges,  and  CHATFIELD,  Dis- 
trict Judge. 

CHATFIELD,  District  Judge  (after  stating  the  facts  as  above). 
The  trial  court  allowed  this  case  to  go  to  the  jury  over  the  objection 
of  the  defendant.  In  the  charge  the  court  stated  the  various  contra- 
dictions between  the  statements  of  the  plaintiff  (below)  and  of  the 
defendant  (below)  and  the  witnesses  called  in  support  of  each,  as  bear- 
ing on  the  issue  of  fact. 

The  exception  taken  by  the  defendant  to  the  ruling  of  the  court  in 
sending  the  case  to  the  jury  raises  the  same  propositions  which  are 
now  urged  by  the  defendant  as  to  the  effect  of  the  written  instruments 
offered  during  the  taking  of  testimony  and  the  objections  to  parol 
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evidence  explaining  or  disavowing  those  instruments  on  the  part  of 
the  plaintiff.  Such  exceptions  as  were  taken  to  the  charge  as  made, 
or  to  the  refusals  to  charge,  were  similar  to  those  reserved  upon  the 
previous  rulings  of  the  court  in  these  regards. 

The  verdict  of  the  jury  has  found  the  controversies  of  fact  or  con- 
tradictions in  statement  in  favor  of  the  plaintiff,  so  far  as  these  were 
left  to  the  jury,  and  this  court  can  therefore  consider  nothing  but  the 
l^al  propositions  presented. 

The  plaintiff  charges  conversion  of  the  various  shares  of  stock  at 
those  times  when  the  defendant  undertook  to  purchase  these  stocks 
from  Hall,  who,  according  to  the  plaintiff's  testimony,  had  not  only 
defrauded  and  deceived  her,  but  who  had  caused  her  to  sign  the  in- 
struments in  evidence,  as  a  part  of  his  fraudulent  scheme. 

The  plaintiff  offered  testimony  to  show  that  knowledge  was  brought 
home  to  the  defendant,  prior  to  his  purchase  of  these  shares  of  stock, 
of  such  a  character  and  sufficient  in  amount  as  to  apprise  him  of  the 
fraud  which  was  being  perpetrated  by  Hall  in  holding  himself  out  as 
owner  of  the  stock,  with  the  right  to  sell  it  absolutely  to  the  defend- 
ant, and  in  having  it  transferred  for  any  purpose  except  to  obtain  a 
loan  for  the  plaintiff. 

As  has  been  stated,  the  verdict  of  the  jury  upon  the  issues  of  fact 
established  this  knowledge  on  the  part  of  the  defendant,  unless  the 
evidence  which  went  to  the  jury  was  improperly  admitted. 

The  plaintiff,  charging  conversion,  with  knowledge  on  the  part  of 
the  defendant  of  the  imperfection  in  Hall's  possession  with  indorse- 
ment in  blank,  demanded  damages  from  the  defendant  representing  the 
value  of  the  stock  which  she  charged  was  thus  wrongfully  converted. 
She  also  offered  evidence  as  to  the  value  of  the  shares  of  stock  charged 
to  have  been  converted,  and  tfiere  seems  to  have  been  no  material  er- 
ror in  the  admissions  of  such  testimony  as  was  allowed  to  go  to  the 
jury  in  order  to  reach  a  determination  on  the  amount  of  the  verdict, 
if  a  verdict  for  the  plaintiff  was  first  agreed  upon. 

The  plaintiff  used  the  testimony  as  to  the  value  of  the  stock  and 
the  properties  which  it  represented  in  further  proof  of  her  contention 
that  the  consideration  paid  by  the  defendant  for  the  stock  enabled  him 
to  obtain  that  stock  at  a  price  so  cheap  as  to  explain  his  eagerness  to 
make  the  purchase  and  to  justify  the  plaintiff's  charge  that  the  de- 
fendant disregarded  the  facts  known  to  him  and  which  should  have 
put  him  upon  his  knowledge  as  to  the  defect  in  title  of  the  man  from 
whom  he  was  making  the  purchase.  These  matters  all  involved  ques- 
tions for  the  jury,  which  have  been  resolved  by  the  verdict  in  the 
plaintifFs  favor. 

The  defendant  contends  that  the  plaintiff,  knowing  that  the  defend- 
ant had  innocently  expended  certain  amounts  in  the  form  of  loans  upon 
the  stock  in  question,  and  that  these  loans  had  been  made  by  her  agent, 
Hall,  is  estopped  from  charging  conversion  and  from  attacking  the 
title  of  any  one  who  was  misled  by  Hall's  possession  of  the  certificates 
indorsed  in  blank  and  by  the  authority  with  which  he  had  been  clothed. 

[1]  The  defendant  contends  that  the  certificates  of  stock  are  like 
negotiable  paper  when  indorsed  in  blank,  citing  National  City  Bank 


Digitized  by  VjOOQIC 


302  149  C.  C.  A.  REPORTS 

of  Chicago  T.  Wagner,  216  Fed.  481,  132  C.  'C.  A.  533.  He  cites 
Collins  V.  Gilbert,  94  U.  S.  754,  24  L.  Ed.  170,  Shaw  v.  Railroad  Co., 
101  U.  S.  564,  25  L.  Ed.  892,  and  Murray  v.  Lardner,  69  U.  S.  (2 
Wall.)  110,  17  L.  Ed.  857,  to  establish  the  rule  as  to  a  transfer  of  ne- 
gotiable paper  by  a  holder  to  an  innocent  purchaser. 

In  Murray  v.  Lardner,  supra,  on  page  121  of  2  Wall.  (17  L.  Ed. 
857),  the  court  says: 

"Suspicion  of  defect  of  title  or  the  knowledge  of  drcnmstancea  which  would 
excite  such  suspicion  in  the  mind  of  a  prudent  man,  or  gross  negligence  on  the 
part  of  the  taker,  at  the  time  of  the  transfer,  will  not  defeat  his  title.  That 
result  can  be  produced  only  by  bad  faith  on  his  part*" 

But  in  the  next  paragraph  the  court  says : 

''The  rule  may  perhaps  be  said  to  resolve  itself  into  a  question  of  honesty  or 
dishonesty,  for  guilty  knowledge  and  willful  Ignorance  alike  Involve  the  result 
of  bad  faith.    They  are  the  same  In  effect." 

In  the  case  of  National  City  Bank  of  Chicago  v.  Wagner,  supra,  an 
innocent  holder  of  stock  certificates  taken  as  collateral  was  held  to 
be  entitled  to  treat  them  according  to  the  law  of  negotiable  paper  in- 
stead of  under  the  rule  of  caveat  emptor,  which  rule  was  stated  to 
apply  to  the  purchaser  of  chattels  from  one  in  possession. 

But  this  was  on  the  authority  of  National  Safe  Deposit  Co.  v. 
Hibbs,  229  U.  S.  391,  33  Sup.  Ct.  818,  57  L.  Ed.  1241,  in  which  an  in- 
nocent purchaser  was  allowed  to  hold  stock  certificates  as  against  one 
whose  agent  had  stolen  or  converted  them  when  they  were  intrusted 
to  him  indorsed. 

In  the  case  at  bar  the  question  of  fact  was  not  as  to  the  intrusting 
by  the  plaintiff;  it  was  rather  as  to  the  innocence  of  the  defendant. 
His  knowledge,  or  facts  sufficient  to  give  him  knowledge,  is  established 
by  the  jury's  verdict,  and  his  plea  of  good  faith,  i.  e.,  lack  of  knowl- 
edge, has  been  decided  against  him.  In  other  words,  he  has  been  held 
to  have  acted  in  bad  faith;  that  is,  in  fraud. 

The  trial  court  overruled  the  defendant  as  to  the  question  of  estop- 
pel, and  we  think  properly,  for  the  charge  of  conversion  is  based  upon 
the  later  out  and  out  purchase  of  the  stock,  which  was  presented  to 
the  jury  upon  a  charge  which  left  to  the  jury  the  question  of  good 
faith  in  the  making  of  this  purchase  and  not  in  the  earlier  loan  trans- 
actions. On  this  the  verdict  of  the  jury  justifies  the  action  of  the 
court. 

But  further,  when  it  appeared  that  the  plaintiff  had  previously  au- 
thorized certain  loans,  and  when  it  appeared  that  her  failure  to  receive 
a  fair  return  from  the  amounts  borrowed  was  due  to  her  own  mis- 
take and  to  her  deception  by  Hall,  the  trial  court  expressly  deducted 
as  a  set-off  from  the  amount  which  the  plaintiff  could  recover,  the 
total  of  the  loans  which  had  been  advanced  by  the  defendant  to  Hall, 
or  for  the  plaintiff,  prior  to  the  time  when  the  defendant  had  knowl- 
edge of  the  defect  in  Hall's  title.  In  fact,  some  of  the  loans  which 
were  deducted  were  not  made  until  after  knowledge  on  the  part  of  the 
defendant  as  to  Hall's  character,  but  the  action  of  the  trial  court  in 
allowing  these  to  be  included  in  the  set-off  was  in  the  defendant's  favor 
and  cannot  be  urged  as  error  upon  appeal* 
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In  addition  to  the  charge  by  the  plaintiff  that  the  defendant  had 
wrongfully  converted  her  stock  by  purchase  after  knowledge  sufficient 
to  inform  him  that  his  actions  could  not  be  in  good  faith,  testimony  was 
presented  to  show  that  the  defendant  had  dealings  with  Hall  in  se- 
curing options  upon  other  blocks  of  stock  of  the  same  company,  and 
in  attempting  to  arrange  a  sale  (to  be  partly  for  the  defendant's  ben- 
efit) of  all  of  the  properties  of  the  company,  if  control  of  the  stock 
were  gained  by  Hail  and  the  defendant. 

The  plaintiff  also  showed  payment  by  Hall  to  the  defendant  for  his 
services  with  respect  to  these  transactions.  In  some  instances  these 
payments  were  made  before  the  services  were  actually  rendered,  or 
even  while  Hall  and  the  defendant  were  negotiating  about  matters  as 
to  which  an  agreement  was  never  reached  and  in  which  Hall  did  not 
keep  faith  with  the  defendant. 

These  matters  were  all  properly  left  to  the  jury,  and  the  defendant 
was  fully  protected  when  the  trial  court  ordered  the  junr  to  deduct 
from  the  amount  of  any  recovery,  if  a  verdict  were  reached,  such  sums 
as  the  defendant  had  actually  advanced  as  loans,  but  which  were  there- 
after credited  as  a  part  of  the  purchase  price  for  the  stock  when  the 
sale  was  made  by  Hall  to  the  defendant.  Hall  with  the  defendant's 
help  had  the  blank  shares  of  stock  (indorsed  by  the  plaintiff  and  then 
in  Hall's  possession)  transferred  to  Hall's  name,  at  a  time  when,  as 
the  jury  has  found,  the  defendant  should  have  known  that  Hall  did 
not  have  authority  to  convey  them  outright,  or  to  have  them  trans- 
ferred for  any  purpose  except  to  obtain  loans  for  the  plaintiff. 

If  the  sale  was  in  the  face  of  knowledge  by  the  defendant  of  the 
limitations  upon  Hall's  authority,  then,  as  these  loans  were  considered 
paid  by  taking  the  amount  of  the  loans  as  a  part  payment  for  the  stock, 
the  defendant  could  ask  no  more  than  to  be  treated  as  an  innocent 
lender  or  pledgee,  as  to  any  transactions  which  were  not  vitiated  by 
his  subsequent  purchases  with  knowledge  of  that  which  previously  he 
may  have  had  no  information  concerning. 

[2]  A  person  whose  property  has  been  converted  or  disposed  of 
through  fraud  upon  the  part  of  one  clothed  with  apparent  title  for  a 
limited  purpose  need  not,  in  order  to  obtain  that  property  from  a 
person  dealing  (with  knowledge  or  under  circumstances  sufficient  to 
put  him  on  notice)  with  the  wrongdoer,  tender  to  the  third  party  the 
amount  out  of  which  the  third  party  has  been  defrauded  in  reliance 
upon  the  representations  of  the  wrongdoer.  This  is  the  customary  doc- 
trine in  dealing  with  the  purchasers  of  stolen  property  and  by  analogy 
the  propositions  held  good  in  the  present  case. 

But  a  person  seeking  to  recover  property  to  which  that  person  has 
never  lost  title  may  be  required  to  reimburse  a  second  person  who  has 
been  led  to  act  to  the  injury  of  that  second  person,  through  the  neg- 
ligence or  carelessness  of  the  person  seeking  to  recover  the  property 
or  the  value  thereof. 

The  trial  court,  it  would  seem,  properly  diminished  the  amount  which 
could  be  claimed  by  the  plaintiff  from  the  defendant,  and  allowed  to 
the  defendant  those  items  which  he  might  have  enforced  as  a  valid 
lien  against  the  plaintiff,  even  though  he  had  technically  lost  his  right 
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to  claim  that  lien  by  acts  which  were  in  effect  payment  of  the  advances 
to  him  and  a  subsequent  purchase  by  him  of  the  very  property  upon 
which  the  advances  had  been  made. 

The  defendant  has  also  excepted  to  the  exclusion  by  the  court  of 
certain  amounts  expended  by  the  defendant  on  Hall's  account  in  en- 
deavoring to  secure  an  option  upon  other  stodc  of  the  same  cc«npany, 
and  in  borrowing  money  to  replenish  his  own  bank  account  so  as  to 
make  the  loan.  He  also  excepted  because  the  facts  as  to  $2,700  re- 
ceived from  Hall  or  Davis  by  an  entirely  outside  party,  who  had  loaned 
this  amount  on  stock  belonging  to  the  plaintiff  and  which  stock  was 
in  the  hands  of  the  Traders'  National  Bank,  were  submitted  to  the 
jury. 

It  does  not  appear  that  this  stock  was  a  part  of  that  upon  which 
the  defendant  made  loans  originally,  and  the  question  was  properly 
left  to  the  jury  as  to  whether  this  expenditure  was  made  by  the  de- 
fendant, and  whether  the  money  was  advanced  by  him  after  the  con- 
version was  complete  and  after  knowledge  that  Hall's  right  to  sell  the 
stock  was  defective.  The  same  question  might  have  been  left  to  the 
jury  as  to  some  of  the  other  loans  which  were  taken  up  directly  by 
the  defendant ;  but  as  the  ruling  of  the  trial  court  was  in  the  defend- 
ant's favor,  and  as  the  plaintiff  has  not  appealed,  these  other  matters 
can  now  be  disregarded. 

It  is  unnecessary  to  discuss  in  this  opinion  the  various  details  re- 
lating to  the  visits  of  the  defendant  and  of  an  attorney,  who  repre- 
sented Hall  in  some  of  the  transactions,  to  the  plaintiff  after  Hall's 
fraud  had  been  discovered  by  her ;  nor  even  the  contradiction  between 
the  parties  as  to  the  statements  of  the  plaintiff  at  the  office  of  this 
same  attorney,  when  the  plaintiff  was  to  be  called  as  a  witness  to  prove 
Hall's  authority  in  paying  off  previous  loans  made  by  her  upon  her 
stock,  and  in  taking  over  the  stock  as  her  agent  or  attorney  in  fact 
These  matters  have  been  disposed  of  by  the  verdict  of  the  jury. 

The  defendant  contends  that  he  has  raised  by  his  exceptions  the 
right  of  the  plaintiff  to  maintain  an  action  in  trover,  inasmuch  as  he 
also  contends  that  she  had  no  more  than  an  equitable  cause  of  action 
to  set  aside  the  transfer  of  her  stock  as  evidenced  by  its  indorsement 
in  blank,  its  delivery  to  Hall,  and  the  agreements  into  which  she  had 
entered  widi  Hall  or  with  Hall  and  one  Story,  who  seems  to  have 
been  a  party  to  the  early  negotiations  by  which  Hall  undertook  to  later 
effect  the  purchase  of  the  plaintiff's  stock. 

The  instruments  offered  in  evidence  show  upon  their  face  that  no 
actual  sale  was  ever  consummated  to  Hall.  The  instruments  were 
ambiguous  and  contradictory  on  their  face.  Parol  evidence  as  to  the 
character  of  the  transactions  could  be  offered,  and,  if  notice  was 
brought  home  to  the  defendant,  then  the  plaintiff  was  not  estopped 
from  testifying  as  to  the  real  character  of  the  transactions  upon  the 
trial.  Nor  was  she  estopped  from  electing  to  charge  conversion  and 
to  limit  her  recovery  to  such  damage  as  she  had  suffered  by  the  trans- 
fer of  apparent  title  to  her  stock.  As  the  action  was  brought  with 
reference  to  funds  of  the  plaintiff  (subject  only  to  certain  contract 
rights)  which  were  converted  to  the  use  of  the  defendant,  then  the 
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objection  based  upon  the  failure  to  claim  return  of  the  specific  thing 
converted  is  not  valid. 

The  plaintiflF  in  this  action  has  exercised  her  right  to  charge  that 
the  defendant  had  converted  to  his  own  use — that  is,  that  he  had 
transferred  into  his  own  name — the  property  which  is  the  object  of 
the  action.  A  claim  of  damages  for  that  act,  equal  to  the  value 
of  the  stock,  would  leave  the  stock  itself  in  the  possession  of  the 
defendant,  and  evidence  as  to  the  value  of  the  stock  would  be  ad- 
missible in  proving  the  amount  of  dailiage.  In  this  way  the  charge 
of  the  court  appears  to  have  been  correct,  and,  as  has  been  said  be- 
fore, when  the  court  deducted  the  amount  of  the  defendant's  loans 
and  thereby  left  the  plaintiff  with  recourse  only  against  Hall  for  such 
amounts  as  she  had  failed  to  receive  from  these  loans,  the  defendant 
was  thereby  given  all  the  protection  to  which  he  had  a  right. 

[3]  The  defendant  lays  great  stress  upon  the  charge  of  the  court,  as 
follows : 

"But  if  Mr.  Davis,  without  Intending  to  perpetrate  a  fraud,  nevertheless  In 
view  of  all  the  facts  and  circumstances  acted  in  a  manner  in  which  a  prudent 
man  would  not  act  under  similar  circumstances  a^d  thereby  lacked  good  faith, 
then  he  is  responsible  without  any  reflection  upon  his  uprightness  or  integrity 
as  a  man  and  a  citizen  of  this  or  any  other  community." 

Again,  the  court  charged  the  jury  that,  after  notice  of  Hall's  char- 
acter, a  doctrine  similar  to  that  of  caveat  emptor  applies.  And,  again, 
after  illustrating  what  was  meant  by  the  rule  of  prudence  in  the  con- 
duct of  one's  own  affairs,  the  court  said : 

"In  order  to  test  what  prudence  is,  you  wlU  say  to  yourselves,  'After  thl^ 
telephone  conversation,  how  would  a  prudent  man  act  in  conducting  his  own 
affairs,  in  a  similar  transaction?* " 

These  particular  sentences  as  charged  were  not  specifically  excepted 
to,  but  the  defendant  did  take  exception  to  a  refusal  to  charge  a  fifth 
request  "as  framed,"  and  to  the  charge  of  the  court  that  a  person 
might  be  guilty  of  conversion  without  doing  things  which  would  hold 
him  up  to  obloquy  or  contempt  in  the  community  in  which  he  lives. 

The  fifth  request  was  as  follows : 

"Fifth.  In  order  to  entitle  the  plaintiff  to  recover,  the  jury  must  be  satisfied 
by  a  preponderance  of  evidence  that  the  defendant,  in  purchasing  the  stock 
from  Hall,  acted  in  bad  faith  and  with  the  intent  to  commit  a  fraud  upon  the 
plaintiff.  The  fact  that  the  defendant  did  what  the  evidence  shows  was  done 
to  ascertain  the  relationship  of  Hall  to  the  plaintiff  may  be  considered  in  favor 
of  the  defendant  as  in  evidence  of  his  good  faith.  Even  if  the  jury  should 
find  that  what  Davis  did  in  this  behalf  was  not  the  most  that  could  have  been 
done,  indeed  even  if  Davis  was  negligent,  the  verdict  should  stiU  be  for  the 
defendant  unless  the  Jury  believe  that  Davis  was  acting  in  fraud  of  Miss 
Finch.** 

The  defendant  now  urges  that  the  charge  of  the  court  was  insuffi- 
cient and  prejudicial,  in  tfiat  it  left  to  the  jury  merely  the  determina- 
tion of  the  defendant's  good  faith,  instead  of  instructing  them  as  re- 
quested. 

It  appears  from  the  record  that  a  demurrer  to  the  complaint  had 
been  interposed  prior  to  the  trial.  It  was  held  upon  argument  of  this 
149C.CJL— 20 
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demurrer  that  good  faith  was  a  defense,  and  that  it  need  not  be  de- 
nied in  the  allegations  of  the  complaint. 

The  fifth  request  to  charge  quoted  above  appears  to  have  been  pre- 
sented to  the  court  before  the  taking  of  evidence  was  completed.  The 
refusal  of  the  court  to  change  its  charge,  and  its  declination  to  charge 
the  fifth  request  as  framed,  occurred  after  the  defendant  had  claimed 
the  right  to  close  the  summing  up,  and  after  the  plaintiff  as  well  as  the 
court  had  acquiesced  in  the  statement  that  the  defendant  was  to  be 
allowed  to  show  his  good  faith  as  an  affirmative  proposition  for  the 
jury's  consideration.  But  even  under  these  circumstances  the  court 
did  charge : 

''If  Mr.  Davis  in  good  faith  made  the  purchases  and  possessed  himself  of 
this  stock  he  is  entitled  to  keep  the  stock."  And  again:  '*If  you  decide  that 
at  the  time  when  Mr.  Davis  made  the  purchases,  first,  that  HaU  had  the  right 
to  sell,  or,  secondly,  that  Davis  purchased  in  good  faith,  then  your  verdict  will 
be  for  the  defendant  If,  on  the  other  hand,  you  find  that  Hall  did  not  at 
the  times  of  the  purchases  have  the  right  to  sell,  and  that  Davis  did  not  act 
in  good  faith  tested  by  the  rules  that  I  liave  several  times  stated,  then  you  wUl 
find  a  verdict  for  the  plaintiff." 

It  appears  from  the  entire  charge  that  the  question  of  prudence  was 
presented  to  the  jury  merely  as  the  standard  from  which  they  should 
view  the  defendant's  conduct  in  testing  whether  or  not  his  acts  were 
those  of  one  acting  in  good  faith.  The  jury  were  to  determine  wheth- 
er the  defendant,  using  the  knowledge  which  he  had  in  the  way  in 
which  a  prudent  man  would,  then  satisfied  them  of  his  good  faith, 
or  whether,  on  the  contrary,  his  failure  to  consider  the  information 
in  his  possession  was  equivalent  to  bad  faith  or  what,  if  intenticmally 
done,  would  be  fraud  upon  the  plaintiff. 

The  court's  charge  was  in  this  respect  not  prejudicial,  and  the  at- 
tempt of  the  court  to  indicate  to  the  jury  that  the  defendant  might  be 
guilty  of  fraud,  and  still  not  have  so  acted  as  to  make  himself  an  ob- 
ject of  contempt  or  disgrace  to  his  neighbors,  could  not  have  injured 
the  defendant  in  the  jury's  eyes.  Their  findings  upon  the  facts  as 
charged  disposed  of  the  question,  and  it  is  impossible  to  believe  that 
the  jury  would  have  failed  to  render  the  same  verdict  if  the  court  had 
not  expressed  the  opinion  that  the  defendant  might  be  guilty  of  the 
conversion  and  still  be  considered  by  his  neighbors  as  incapable  of  an 
intentional  and  deliberate  theft. 

The  defendant  seeks  to  carry  over  the  test  of  prudence  (which  the 
court  limited  to  the  acts  of  the  defendant  in  failing  to  learn  further 
about  what  should  have  been  of  itself  sufficient  warning),  into  a  sug- 
gestion that  the  court  led  the  jury  to  believe  that  the  plaintiff  was  en- 
titled to  a  verdict  merely  if  the  defendant  was  not  prudent  in  the  sense 
of  being  suspicious  of  Hall,  even  though  the  acts  suspected  would  not 
affect  Hall's  title  to  the  stock. 

It  is  impossible  to  believe  that  the  jury  misunderstood  the  judg^e's 
charge  in  ihis  respect,  or  that  the  issue  was  not  fairly  presented.  The 
defendant  is  in  the  possession  of  property  which  was  converted  to  the 
use  of  the  defendant,  as  charged  in  the  complaint,  by  the  defendant 
jointly  with  Hall,  and  which  upon  the  election  of  the  plaintiff  to  claim 
damages  equal  to  the  value  of  the  stock,  and  upon  proof  by  the  plain- 
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tiff  that  the  defendant's  title  was  transferred  through  a  wrongdoer, 
could  not  estop  the  plaintiff  from  showing  the  wrong  and  repudiating 
the  apparent  transfer  of  title  if  the  property  was  found  in  the  hands 
of  a  person  having  knowledge  of  the  circtunstances,  or  reason  to  be- 
lieve that  the  circumstances  existed,  particularly  if  any  sums  advanced 
by  this  third  party  in  good  faith  are  restored  by  the  result  of  the  liti- 
gation. 
The  judgment  is  affirmed,  with  costs. 

WARD,  Circuit  Judge  (dissenting).  When  the  plaintiff  proved,  as 
the  jury  has  found  she  did,  that  Hall  had  swindled  her  out  of  the  stock 
in  question,  the  defendant  was  bound  to  show  that  he  had  purchased 
it  from  Hall  in  good  faith  for  value.  The  defense  is  not  that  certifi- 
cates of  stock  indorsed  in  blank  are  negotiable  instruments  like  com- 
mercial paper,  but  that  the  plaintiff's  conduct  was  such  as  to  estop  her 
from  asserting  her  title  to  the  stock  against  the  defendant  The  cer- 
tificates were  not  lost  by  or  stolen  from  her,  but  were  put  by  l^pr  delib- 
erately in  the  possession  and  absolute  control  of  Hall.  As  soon  as 
the  defendant  was  put  upon  inquiry  as  to  Hall's  character,  he  applied 
over  the  long  distance  telephone  to  the  plaintiff  for  information  about 
Hall  and  his  relations  to  the  stock.  The  plaintiff  certainly  then  ex- 
pressed the  most  implicit  confidence  in  Hall  as  her  agent,  and  the  only 
doubt  is  whether  she  confined  his  agency  to  pledging  the  stock  for  her 
account  as  distinguished  from  selling  it  for  her,  and  whether,  if  she 
did,  the  defendant  appreciated  the  distinction.  It  was  a  question  for 
the  jury  to  say  whetiier  thereafter  the  defendant  acted  in  good  faith. 
But  I  tiiink  the  coiut  below  erred  in  charging  the  jury  that  the  test  of 
good  faith  was  whether  the  defendant  acted  as  a  prudent  man  should 
have  acted,  and  that  this  objection  was  sufficiently  raised  by  exception 
to  the  court's  refusal  to  charge  the  defendant's  fifth  request.  Negli- 
gence is  not  proof  of  want  of  good  faith  unless  so  gross  as  to  be  con- 
sistent only  with  bad  faith.  Murray  v.  Lardner,  2  Wall.  110,  17  L. 
Ed.  857.  The  charge  was  in  this  respect  very  prejudicial  to  the  de- 
fendant, and  I  think  the  judgment  should  be  reversed. 


(236  Fted.  97) 

SHEA  et  aL  v.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Sixth  Circuit     October  18,  1910.) 

No.  28ia 

L  CxiMiKAL  Law  ^=»113 — Fkdebal  Coubtb — Uiarvicr  cotjbt — Ji^BisDionoif. 
Cr.  Code  (Act  March  4,  1909,  c.  321,  35  Stat.  1096  [Ck>mp.  St  1913,  | 
10201])  I  37,  formerly  Rev.  St.  |  5440,  provides  that,  If  two  or  more  per- 
sons conspire  to  commit  any  offense  against  the  United  States  and  one  or 
more  of  such  persons  do  any  act  to  effect  the  object  of  the  conspiracy, 
each  of  them  are  guilty,  while  Rev.  St.  |  731,  declares  that  when  any 
offense  against  the  United  States  is  begun  in  one  Judicial  circuit  and 
completed  In  another,  it  shaU  be  deemed  to  have  been  committed  in  either, 
and  may  be  punished  In  either  district  as  If  wholly  committed  therein.  De- 
fendants entered  into  a  conspiracy  in  Toledo,  Ohio,  where  one  of  them 

^=9For  other  cases  see  same  topic  ft  KBT-NUMBBR  in  all  Koj-Nombered  DigesU  ft  Indexse 
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was  located  for  some  time,  and  pursnant  to  snch  conspiracy  inserted  an 
advertisement  for  a  farm  in  a  Michigan  paper.  The  owner  of  a  fftrm, 
who  replied  by  mail  to  the  advertisement,  was  induced  to  come  to  Toledo, 
and  was  there  led  to  bet  on  horse  races  in  a  bogus  turf  exchange,  the  con- 
spirators representing  to  him  that  they  were  in  communication  with  a 
syndicate  controlling  most  of  the  horses,  that  the  results  of  the  races 
were  fixed  in  advance,  and  that  they  were  given  by  the  management  the 
names  of  the  horses  which  were  picked  to  win.  Held,  that  as  some  of 
the  overt  acts  of  the  conspiracy  to  defraud  in  which  the  mails  were  used, 
including  the  consummation  of  the  conspiracy,  their  victim  of  course  los- 
ing, occurred  in  Ohio  and  others  in  Michigan,  the  District  Ckiurt  of  Ohio 
had  jurisdiction  of  a  prosecution  for  the  offense. 

[Ed.  Note.— For  other  cases,  see  Criminal  Iaw,  Cent  Dig.  U  190,  232; 
Dec  Dig.  <S=»113.] 

2.  Cbiminal  Law  ^=9871(1) — Eyidencb — Otheb  Offenses. 

In  such  case,  proof  that  defendants  operated  another  bogus  turf  ex- 
change in  a  different  building  in  Toledo,  fleecing  another  victim  whom  they 
secured  through  i)ersonal  solicitation  of  one  of  their  number  who  be- 
came acquainted  with  him,  instead  of  advertising  for  replies,  is  admissible 
in  evidence,  the  schemes  in  the  main  being  the  same,  to  show  defendants' 
intent  and  motive,  notwithstanding  such  evidence  showed  defendants  to 
be  guilty  of  another  offense. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  H  830,  831; 
Dea  Dig.  «=>371(1).] 

3.  Cbiminal  Law  ^=»369(1)— Evidence — Admissibilitt. 

In  such  case,  as  the  evidence  tended  to  show  that  the  bogus  turf  ex- 
changes in  both  buildings  were  under  commcm  ownership  and  operation 
and  as  part  of  a  common  scheme  or  plan,  evidence  of  the  operation  of 
the  second  exchange  was  admissible  to  raise  an  inference  that  those  oper- 
ating it  were  also  parties  to  the  first  scheme  to  defraud. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law,  Cent  Dig.  t  822;  Dec. 
Dig.  «=>369(1).] 

4.  Cbiminal  Law  ^=»371(1) — ^Evidence — ^Admissibilitt. 

In  such  case,  though  proof  of  intent  was  not  necessary,  the  evidence 
is  admissible;  the  fact  that  the  jury  may  find  a  case  without  it  being 
no  ground  for  rejection* 

[Ed.  Note.-— For  other  cases,  see  Criminal  Law,  Cent  Dig.  {t  830,  831 ; 
Dec.  Dig.  «=>371(1).] 

6.  Cbiminal  Law  ^=»369(1) — ^Evidenob — Otheb  Offense& 

Proof  that  defendants  participated  in  a  scheme  to  induce  a  bank  to 
advance  money  for  the  temporary  purchase  of  corporate  stocks  which  they 
claimed  they  had  knowledge  would  be  bought  in  at  an  advance  was  ad- 
missible to  show  the  intimate  relations  between  the  parties  to  the  alleged 
conspiracy. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law,  Cent  Dig.  {  822;  Dea 
Dig.  <©=»369(1).] 

6.  Cbiminal  Law  ^=»1169(11) — ^Appeal — ^Habmless  Ebbob. 

But  in  such  case,  where  the  court  in  admitting  evidence  of  the  confi- 
dence game  remarked  that  it  might  be  considered  as  tending  to  show  that 
defendants  were  in  that  instance  attempting  to  defraud,  and  further 
charged  that  certain  testimony  and  exhibits  might  be  considered  on  the 
presumption  of  innocence,  and  whether  or  not  defendants  were  all  birds  of 
a  feather,  the  admission  of  the  evidence,  in  view  of  the  ciiarge  referred 
to,  was  prejudicial  error  tending  to  cause  a  conviction  on  charges  not  in- 
cluded in  the  indictment 

[Ed.  Note. — For  other  cases,  see  Criminal  Law,  Cent  Dig.  ^  3137 ;  Dec 
Dig.  <S=»lie9(ll).] 

«s»For  other  cases  see  same  topic  ft  KEY-NUMBER  in  all  Kej-Numbered  DlgesU  ft  Indexes 
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In  Error  to  the  District  Court  of  the  United  States  for  the  North- 
ern District  of  Ohio;  John  M.  Killits,  Judge. 

John  J.  Shea  and  others  were  convicted  for  conspiracy  to  use  the 
United  States  mails  in  pursuance  of  a  scheme  to  defraud,  and  they 
bring  error.    Reversed  and  remanded. 

See,  also,  224  Fed.  426,  140  C.  C.  A.  120. 

H.  W.  Fraser,  of  Toledo,  Ohio,  for  plaintiffs  in  error. 
John  S.  Pratt,  Asst.  U.  S.  Atty.,  of  Toledo,  Ohio. 

Before  KNAPPEN  and  DENISON,  Circuit  Judges,  and  SES- 
SIONS, District  Judge. 

KNAPPEN,  Circuit  Judge.  Plaintiffs  in  error  complain  of  their 
conviction  upon  indictment,  under  section  37  of  the  Criminal  Code  of 
the  United  States,  for  conspiracy  to  use  the  United  States  mails  in 
pursuance  of  a  scheme  to  defraud,  condemned  by  section  213  of  the 
Criminal  Code  (Comp.  St.  1913,  §  10383). 
On  the  trial  the  following  facts  appeared  without  dispute: 
On  August  14,  15,  and  16,  1914,  there  was  published  in  a  Detroit 
newspaper  the  following  notice : 

•'Gentleman  will  invest  from  $30,000  to  $50,000  In  modem  fertile  farm; 
must  be  unincumbered.  State  size  and  acreage  and  full  particulars  In  first 
letter.    Owners  only.    Agents  need  not  answer.    Address  Box  R-20,  News." 

The  advertisement  was  read  on  August  16,  1914,  by  one  Rundle, 
a  farmer  living  in  Oakland  county,  Mich.,  who  replied  by  mail  to 
the  advertisement.  Two  or  three  weeks  later  he  was  called  upon  at 
his  home  by  one  .Collier,  who  claimed  to  be  the  mining  engineer  (from 
California)  of  "the  Guggenheims,"  and  to  be  representing  them  in 
the  prospective  purchase  of  a  farm  to  be  occupied  by  their  nephew. 
Pursuant  to  telegram  from  Collier,  Rundle  met  the  latter  at  Toledo, 
Ohio,  September  21st,  and  was  there  introduced  by  him  to  one  "Sher- 
man" (said  to  be  defendant  Arthur),  who  was  represented  to  be  the 
secretary  of  Mr.  Guggenheim.  The  sale  was  there  agreed  upon,  "Sher- 
man" giving  Collier  what  purported  to  be  a  certified  check  for  $10,- 
000  to  be  applied  on  the  price  when  the  sale  should  be  consum- 
mated. Afterwards  Collier  and  Rundle  met  on  the  street  in  Toledo 
a  man  called  "Hudson,"  whom  Collier  claimed  to  know.  The  result 
was  that  the  three  went  to  rooms  in  the  Denison  building  fitted  up 
to  represent  a  turf  exchange,  where  "Hudson"  explained  that  the 
"syndicate"  owned  most  of  the  horses  which  took  part  in  the  races, 
and  controlled  their  result,  wiring  Hudson  each  day  by  cipher  code 
which  horses  to  bet  on.  After  Collier  had  "won"  a  bet  of  a  dollar, 
he  pretended  to  bet  the  $10,000  "certified  check"  which  Arthur  had 
given  him,  and  to  which  "Hudson"  appeared  to  add  another  $10,000. 
This  $20,000  "bet"  was  announced  as  won,  together  with  a  profit  of 
$50,000.  Payment  of  the  $70,000  ticket  was  refused  until  it  could 
be  ascertained  whether  the  $10,000  "certified  check"  was  good.  Col- 
lier professed  unwillingness  to  have  it  cashed  for  fear  the  Guggen- 
heims  would  learn  where  it  was  done,  and  proposed  to  Rundle  to 
give  him  a  part  of  the  profit  on  the  bet  if  he  would  help  raise  the  $10,- 
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000.  Rundle  accordingly  went  home  and  rdsed  $3,000,  returned  to 
the  "turf  exchange,"  and  there  paid  the  amount  to  Collier,  who  claim- 
ed to  have  meanwhile  secured  $/,000  from  "Sherman"  (Arthur).  Aft- 
er Rundle  had,  at  Hudson's  request,  bet  $500  of  the  latter's  money 
(winning  $1,000,  which  was  apparently  paid  to  Hudson),  Collier 
claimed  that  he  (Collier)  had  bet  not  only  the  $10,000  (of  which  Run- 
die's  $3,000  was  a  part),  but  the  $70,000  "ticket"  and  had  lost  the  en- 
tire amount  through  an  alleged  misunderstanding  of  the  betting  in- 
structions. Rundle  was  thus  swindled  out  of  his  $3,000.  The  "turf 
exchange"  was  shown  to  have  been  simply  a  fraudulent  pretense ;  the 
telephone  and  telegraph  instruments  connecting  nowhere. 

One  Millard,  a  farmer  living  near  Rundle,  also  saw  the  advertise- 
ment in  question  in  August  and  answered  it  by  mail.  He  was  later 
called  upon  by  Collier  on  September  5th  and  17th,  who  told  a  "Gug- 
genheim" farm-purchase  story  in  substance  as  related  to  Rundle.  The 
Millard  transaction  went  no  further  than  an  agreement  upon  the  pur- 
chase price,  because  of  Millard's  refusal  to  add  Collier's  commission 
to  the  price  of  the  farm,  and  to  bring  the  commission  with  him  to 
Toledo. 

The  indictment  charged  as  participants  in  the  conspiracy  not  only 
the  three  plaintiffs  in  error  here,  but  Arthur,  Hathaway,  Collier,  Tay- 
lor, and  others ;  the  conspiracy  charged  being  a  scheme  to  defraud  by 
substantially  the  means  used  in  the  case  of  Rundle  (including  false 
claims  that  Collier  and  "Sherman"  represented  the  Guggenheims),  the 
overt  acts  charged  (aside  from  the  publication  and  purpose  of  the  ad- 
vertisement) relating  to  the  Rundle  transaction.  None  of  the  defend- 
ants except  Shea,  Brereton,  Homer,  Hathaway,  and  Arthur  seem  to 
have  been  taken  into  custody.  Arthur  pleaded  guilty.  Shea,  Brere- 
ton, Homer,  and  Hathaway  were  convicted  and  sentenced.  Hathaway 
does  not  prosecute  error. 

There  was  substantial  testimony  tending  to  show  that  each  of  the 
five  defendants  named  participated  in  the  conspiracy.  (The  intention 
to  use  the  mails  was  fairly  inferable  from  the  advertisement  itself, 
which  brought  at  least  two  responses  by  mail.)  Homer  is  shown  to 
have  purchased  furniture  for  tiie  turf  exchange  rooms  in  the  Deni- 
son  building,  and  to  have  personally  rented  the  rooms  in  question,  un- 
der the  name  of  "Fuller."  There  was  testimony  identifying  Hathaway 
as  the  "manager"  of  the  turf  exchange  in  the  Denison  building  at 
the  time  of  the  Rundle  transaction,  and  as  having  been  with  Homer 
when  the  rooms  were  rented.  There  was  a  partial  identification  by 
Rundle  of  defendant'  Brereton  as  the  "Hudson"  who  assisted  in  the 
transaction  in  the  Denison  building  turf  exchange.  Shea  had  an  office 
in  the  Spitzer  building,  which  seems  to  have  been  headquarters  for  de- 
fendants Homer,  Baldwin,  Adams,  and  perhaps  others.  In  this  of- 
fice were  found  at  the  time  of  the  arrest  (October  5,  1914)  suit  cases 
containing  what  was  apparently  the  paraphernalia  of  the  turf  ex- 
change in  the  Denison  building,  as  well  as  in  the  Nasby  building  later 
referred  to  (these  exchanges  having  been  then  lately  dismantled), 
including  cloth  "blackboards,"  telephone  and  telegraph  instruments, 
racing  forms,  and  paper  cut  the  size  of  United  States  bills,  and  with 
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wrappings,  bearing  the  printed  name  of  a  bank.  Paper  *'money*'  of 
this  kind  was  shown  to  have  been  cut  for  defendant  Taylor  in  the 
summer  of  1914.  There  was  evidence  that  defendant  Shea  was  in  the 
Nasby  building  on  the  day  the  furniture  was  moved  out,  and  he  was 
identified  by  Hoblitzel  as  the  cashier  of  the  "turf  exchange"  in  the 
Nasby  building  (to  be  hereafter  mentioned).  There  was  also  evidence 
having  some  tendency  Tthough  by  no  means  conclusive)  to  identify 
Shea  as  the  one  who  delivered  die  advertisement  at  the  newspaper 
oflSce  in  Detroit  on  August  13th. 

[1]  1.  Defendants  asked  direction  of  verdict  in  their  favor  upon 
the  ground  that  the  District  Court  for  the  Northern  District  of  Ohio 
(in  which  district  Toledo  is  situated)  had  no  jurisdiction  of  the  of- 
fense. Section  37  of  the  Criminal  Code  (formerly  section  5440  of  the 
Revised  Statutes)  provides  that: 

"If  two  or  more  persons  conspire  ♦  ♦  ♦  to  commit  any  offense  against 
the  United  States  ♦  ♦  ♦  and  one  or  more  of  such  parties  do  any  act  to 
effect  the  object  of  the  conspiracy,  each  of  the  parties  to  such  conspiracy 
shair*  be  punished  In  the  manner  prescribed. 

Section  731  of  the  Revised  Statutes  provides  that: 

"When  any  offense  against  the  United  States  Is  begun  In  one  Judicial  dr- 
colt  and  completed  In  another,  It  shall  be  deemed  to  have  been  committed  In 
either,  and  may  be  dealt  with.  Inquired  of,  tried,  determined,  and  punished 
In  either  district.  In  the  same  manner  as  if  it  had  been  actually  and  wholly 
committed  therein." 

Although  a  mere  conspiracy,  without  an  overt  act  done  under  it, 
is  not  criminally  punishable  imder  section  37  of  the  Criminal  Code, 
yet  the  fule  is  now  settled  that,  in  view  of  that  section  and  section 
731  of  the  Revised  Statutes,  prosecutions  for  conspiracy  may  be  main- 
tained either  in  the  district  in  which  the  conspiracy  was  entered  into, 
or  in  any  district  in  which  an  act  was  done  to  effectuate  the  object  of 
the  conspiracy.  Hyde  v.  Shine,  199  U.  S.  62,  76,  et  seq.,  25  Sup.  Ct. 
760,  50  L.  Ed.  90;  Hyde  &  Schneider  v.  United  States,  225  U.  S.  347, 
356,  et  seq.,  32  Sup.  Ct.  793,  56  L.  Ed.  1114,  Ann.  Cas.  1914A,  614; 
Brown  v.  Elliott,  225  U.  S.  392,  400,  et  seq.,  32  Sup.  Ct.  812,  56  L. 
Ed.  1136;  Joplin  Mercantile  Co.  v.  United  States,  236  U.  S.  531, 
535,  et  seq.,  35  Sup.  Ct.  291,  59  L.  Ed.  705 ;  United  States  v.  Rabino- 
wich,  238  U.  S.  78,  86,  et  seq.,  35  Sup.  Ct.  682,  59  L.  Ed.  1211. 

The  indictment  charged  that  the  conspiracy  was  entered  into  at 
Toledo,  and  three  of  the  overt  acts  alleged  are  charged  to  have  been 
committed  there.  We  think  the  record  would  naturally  justify  an 
inference  that  the  conspiracy  was  entered  into  at  Toledo;  Shea  had 
lived  there  for  several  months  and  had  an  office  there  from  which 
he  carried  on  a  so-called  advertising  agency.  Adams,  who  apparently 
lived  in  Toledo,  acted  for  Shea  in  renting  the  office  mentioned,  and 
apparently  spent  considerable  time  there.  Both  Arthur  and  Hatha- 
way se^m  to  have  been  intimate  with  Shea  and  in  the  habit  of  making 
his  office  their  headquarters.  The  connection  of  Homer  and  Hatha- 
way with  the  renting  and  furnishing  of  the  "turf  exchange"  has  al- 
ready been  mentioned,  as  well  as  the  making  in  Toledo  of  the  "paper 
money"  on  Taylor's  order. 
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But  the  acts  done  in  Toledo  in  furtherance  of  the  conspiracy  were 
enough  to  give  jurisdiction  to  the  court  below,  which  was  not  lost 
by  the  previous  closing  of  the  "door  of  repentance"  through  the  tak- 
ing of  letters  from  the  mails  in  another  jurisdiction. 

The  motion  to  direct  verdict  was  properly  denied. 

[2-4]  2.  Complaint  is  made  of  the  admission  of  testimony  relating 
to  the  so-called  "Hoblitzel  incident,"  which  in  substance,  according 
to  the  tendency  of  the  proof,  was  this :  Hoblitzel,  who  did  not  live  in 
Toledo  but  was  there  on  business  of  his  own,  fell  in  with  a  stranger 
(said  to  be  defendant  Brown)  with  whom  he  became  intimate,  and  by 
whom  he  was  later  introduced  to  a  man  (claimed  to  be  defendant  Col- 
lins) who  pretended  to  be  acting  for  a  syndicate  of  gamblers  in  betting 
on  the  turf  exchange,  with  the  result  that  Hoblitzel  was  taken  to  a 
fictitious  "turf  exchange"  in  the  Nasby  building,  where  he  was  ulti- 
mately defrauded  of  $5,000  through  a  transaction  of  the  same  general 
nature  as  that  of  Rundle,  including  a  final  bet  on  the  wrong  horse; 
the  main  features  of  diflference  as  respects  the  turf  exchange  transac- 
tion, and  so  far  as  important  here,  bein^  that  the  exchange  in  Hob- 
litzel's  case  was  in  the  Nasby  building  instead  of  in  the  Denison  build- 
ing, and  that  it  was  Hoblitzel's  check  for  $5,000  which  had  to  be  made 
good  before  the  previous  winning  could  be  paid  over  instead  of  the 
certified  check  of  Collier's  in  the  Rundle  case.  Hoblitzel's  testimony 
tended  to  identify  Taylor  as  manager  and  Shea  as  one  taking  part  in 
the  operations  of  the  exchange.  The  admission  of  this  testimony  is 
said  to  violate  the  rule  which  forbids  testimony  of  other  and  distinct 
oflfenses,  and  not  to  fall  within  the  exception  which  admits  evidence 
of  acts  of  a  similar  character  at  or  about  the  same  time,  with  like  al- 
leged fraudulent  purpose,  as  bearing  upon  defendant's  motive  or  intent; 
for  example,  as  proving  a  fraudulent  or  criminal  scheme..  Mutual 
Ins.  Co.  V.  Armstrong,  117  U.  S.  591,  598,  6  Sup.  Ct.  877,  29  L.  Ed. 
997;  Wood  v.  United  States,  16  Pet.  342,  360,  10  L.  Ed.  987;  Olson 
V.  United  States  (C.  C.  A.  8)  133  Fed.  849,  854,  67  C.  C.  A.  21 ;  Sapir 
V.  United  States  (C.  C.  A.  2)  174  Fed.  219,  98  C.  C.  A.  227;  Breese 
V.  United  States  (C.  C.  A.  4)  203  Fed.  824,  829,  122  C.  C.  A.  142; 
Worden  v.  United  States  (C.  C.  A.  6)  204  Fed.  1,  5,  122  C.  C.  A.  315. 
The  exception  referred  to  is  peculiarly  applicable  to  charges  of  con- 
spiracy to  defraud. 

The  Hoblitzel  transaction  is  said  to  differ  essentially  from  the  charge 
in  the  indictment  before  us,  especially  in  that  the  Hoblitzel  incident 
involved  neither  the  pretended  purchase  of  a  farm  nor  the  use  of  the 
mails.  But  speaking  broadly,  the  wrong  charged  is  a  conspiracy  to 
.  defraud,  by  fake  betting  on  pretended  horse  races.  The  other  two 
features  just  referred  to  are  merely  means  to  that  end.  In  ascertain- 
ing, therefore,  the  motives  or  intentions  of  defendants  in  the  Rundle 
and  Millard  transactions,  and  whether  those  transactions  evidenced 
a  criminal  scheme,  a  similarity  of  means  in  getting  the  victim  into  the 
exchange  is  not  the  necessary  test  of  relevancy,  nor  is  such  similarity 
so  pertinent  a  test  as  the  identity  of  the  means  finally  resorted  to,  viz. 
the  fake  horse-race  betting.  The  Hoblitzel  incident  directly  tended 
to  show  the  existence  of  a  scheme,  participated  in  by  several  of  the 
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defendants,  to  defraud  by  such  bets — a  scheme  even  broader  than  in 
Rundle's  experience,  because  involving  a  second  exchange  and  con- 
necting defendants  not*  directly  shown  to  have  been  concerned  with  the 
Rundle  incident.  Hoblitzers  experience  occurred  on  August  17th,  and 
during  the  few  days  immediately  following,  and  so  had  a  direct  bear- 
ing upon  the  motives  and  intentions  of  defendants  in  the  Rundle  turf 
exchange  transaction,  and  thus  upon  the  question  of  the  existence  or 
nonexistence  of  the  conspiracy  charged.  It  is  not  a  complete  answer 
that  proof  of  intent  was  not  necessary,  because  the  facts  of  the  Run- 
dle transaction  showed  fraudulent  intent.  Evidence  is  not  made  in- 
admissible because  a  jury  might  have  found  a  case  proven  without 
it  Moreover,  as  the  record  would  sustain  a  finding  that  the  exchanges 
in  the  Nasby  and  Denison  buildings,  respectively,  were  under  com- 
mon ownership  and  operation,  and  part  of  a  common  scheme  or  plan, 
it  was  open  to  inference  that  those  operating  at  the  exchange  in  the 
Nasby  building  were  also  interested  in  that  maintained  in  the  Denison 
Block,  and  were  thus  involved  in  the  conspiracy  charged,  and  the  evi- 
dence was  admissible  for  that  purpose.  The  proof  was  thus  not  mere- 
ly of  a  "similar  offense."  Parker  v.  United  States  (C.  C.  A.  2)  203 
Fed.  950,  952,  122  C.  C.  A.  252;  People  v.  Grutz,  212  N.  Y.  72,  77, 
105  N.  E.  843,  L.  R.  A.  1915D,  229,  Ann.  Cas.  1915D,  167;  People 
V.  Molineux,  168  N.  Y.  264,  293,  61  N.  E.  286,  62  L.  R.  A.  193. 

[6,  S]  3.  There  was  admitted,  against  defendants'  objection  and  ex- 
ception, testimony  relating  to  the  so-called  Kehoe  incident.  This  tes- 
timony tended,  at  the  most,  to  show  an  attempt  by  Shea,  Homer,  and 
Brereton  to  defraud,  by  means  of  a  scheme  whereby  some  bank  was 
to  be  induced  to  advance  money  for  the  temporary  purchase  of  a 
large  block  of  the  stock  of  the  Consolidated  Radiimi  Mining  Company, 
under  a  claim  of  inside  information  that  the  mining  company  stood 
ready  to  buy  the  stock  at  a  price  much  greater  than  Ae  block  in  ques- 
tion could  be  had  for.  The  alleged  fraudulent  negotiations  were 
opened  jn  October  2,  1914,  with  Kehoe,  who,  scenting  a  confidence 
game,  exposed  it  three  days  later,  before  any  fraud  was  effected.  The 
arrests  in  the  instant  case  followed  at  once. 

One  objection  to  the  admission  of  this  testimony  is  that  the  fraud 
sought  to  be  shown  was  of  an  entirely  different  nature  than  that 
charged  in  the  indictment,  and  was  thus  directly  within  the  general 
rule  which  forbids  proof  of  the  commission  by  defendants  of  crimes 
distinct  from  and  independent  of  the  crime  charged. 

In  admitting  the  Kehoe  testimony,  the  court  said  it  might  be  con- 
sidered "as  tending  to  show  that  the  particular  defendants  named  in 
the  transaction  were  attempting  to  defraud  Kehoe,"  and  apparently 
in  connection  with  evidence  of  the  intimacy  of  the  defendants  jointly 
indicted  and  their  association  in  the  fraudulent  transaction.  As  only 
Shea,  Homer,  and  Brereton  are  prosecuting  error,  any  question  of  the 
effect  of  the  Kehoe  testimony  on  the  other  defendants  is,  of  course, 
out  of  the  case.  Properly  limited  as  to  purpose,  proof  of  intimate 
relations  between  plaintiffs  in  error  would  be  relevant.  But  we  think 
the  jury  would  naturally  understand  from  the  admission  of  the  testi- 
mony, without  other  limitations  than  stated,  that  they  were  at  liberty 
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to  consider  the  alleged  guilty  connection  of  plaintiffs  in  error  with  the 
Kehoe  matter  as  evidence  of  their  guilt  of  the  conspiracy  charged 
in  the  indictment.  Indeed,  in  the  diarge  to  the  jury,  to  the  statement 
that  certain  testimony  and  exhibits  might  be  considered  as  determining 
whether  the  defendants  are  "all  birds  of  the  same  feather,"  and  "with 
the  view  of  determining  the  likelihood  of  their  being  engaged  in  just 
such  a  transaction  as  ciarged  in  this  indictment,"  the  court  added: 

''Because  the  very  first  inquiry  that  any  honest  Jnror  will  make,  when  he  is 
told  that  these  defendants  are  protected  by  the  presumption  of  innocence,  is 
this:  With  this  presumption  of  innocence  shielding  them,  is  it  likely  that  he 
would  engage  in  any  such  scheme  as  tliat  charged  in  this  indictment?  So, 
inevitably,  it  is  competent  for  the  jury  to  get  any  index  that  is  available  to 
the  character  of  the  defendant  on  trial,  because  the  kind  of  a  man  the  de- 
fendant is  is  a  very  important  question  affecting  the  ultimate  question  whether 
he  is  guilty  of  the  crime  charged." 

No  effective  exception  was  taken  to  the  charge.  But  we  think  the 
instruction  merely  illustrates  the  effect  which  proof  that  a  defendant 
has  been  guilty  of  other  offenses  (although  separate  and  distinct  from 
that  for  which  he  is  on  trial)  would  naturally  have  upon  the  mind  of 
a  juror.  While  testimony  otherwise  competent  and  relevant  is  not  to 
be  excluded  because  it  may  incidentally  show  a  defendant  guilty  of  an- 
other offense  (Moore  v.  United  States,  150  U.  S.  57,  61,  14  Sup.  Ct. 
26,  37  L.  Ed.  996;  Tucker  v.  United  States  [C.  C.  A.  6]  224  Fed. 
at  page  840,  140  C.  C.  A.  279,  and  cases  there  cited),  yet,  subject  to 
certain  limitations,  the  law  does  not  permit  proof  of  other  and  entirely 
distinct  offenses  merely  for  the  purpose  of  showing  that  the  defend- 
ant has  a  generally  criminal  disposition  or  character,  or  a  character 
likely  to  make  him  commit  the  crime  for  which  he  is  on  trial  (Pretty- 
man  V.  United  States  [C.  C.  A.  6]  180  Fed.  30,  36,  103  C.  C.  A.  384, 
and  cases  there  cited ;  Boyd  v.  United  States,  142  U.  S.  450,  458,  12 
Sup.  Ct.  292,  35  L.  Ed.  1077;  Hall  v.  United  States,  150  U.  S.  76, 
80,  14  Sup.  Ct.  22,  37  L.  Ed.  1003 ;  Sorenson  v.  United  States  [C. 
C.  A.  8]  168  Fed.  785,  794,  94  C.  C.  A.  181 ;  Fish  v.  United  States 
[C.  C.  A.  1]  215  Fed.  544,  551,  132  C.  C.  A.  56,  L.  R.  A.  1915A,  809; 
People  V.  Schweitzer,  23  Mich.  301,  303). 

We  have  given  considerable  thought  to  the  question  whether,  in 
view  of  the  showing  of  intimate  connection  between  plaintiffs  in  er- 
ror, the  Kehoe  incident  was  admissible  as  tending  to  show  a  common 
scheme  or  plan  embracing  the  commission  of  two  or  more  crimes  so 
related  to  each  other  that  proof  of  one  tends  to  establish  the  other, 
such  proof  falling  within  the  recognized  exceptions  to  the  general  rule 
excluding  proof  of  similar  offenses  (People  v.  Molineux,  supra,  168 
N.  Y.  at  page  293,  61  N.  E.  286,  62  L.  R.  A.  193) ;  or,  on  the  theory 
that  the  Kehoe  and  Rundle  schemes  should  be  considered  as  merely 
species  of  a  genus  which  embraced  confidence  games  generally,  and 
thus  that  proof  that  plaintiffs  in  error  were  engaged  in  the  Kehoe 
transaction  would  tend  to  identify  them  as  likewise  engaged  in  the 
Rundle  affair.  But  the  Kehoe  matter  was  of  an  entirely  different 
nature  from  that  for  which  the  defendants  were  on  trial,  except  as 
both  may  be  classified  generally  as  confidence  games.  And  we  are  con- 
strained to  think  that  evidence  of  the  alleged  fraudulent  mining-stock 


Digitized  by  VjOOQIC 


BUTTNBB  v.  ADAMS  315 

scheme  has  no  direct  tendency  to  prove  a  scheme  to  defraud  through 
fictitious  horse-race  bets,  except  as  it  tends  to  show  the  character  or 
disposition  or  manner  of  life  of  plaintiffs  in  error  to  be  such  as  to 
make  them  likely  to  commit  the  fraud  charged  in  the  indictment. 

We  therefore  think  the  admission  of  the  testimony  in  question  work- 
ed prejudicial  error  for  which  the  judgment  of  the  District  Court 
must  be  reversed,  as  respects  plaintiffs  in  error,  and  the  record  re- 
manded to  that  court,  widi  directions  to  award  them  a  new  trial. 


(236  Fed.  105)  

BUTTNBR  ▼.  ADAMS  et  aL 

(drcalt  Oonrt  of  Appeals,  Ninth  Olrcult    S^tember  5, 1916.) 

No.  2650. 

1.  OOBPOBATIONS    ^=»253 — STOCKHOLDBBS — LlABUJTT — ^Meboeb. 

Under  Const.  CaL  art.  12,  i  3,  declaring  that  every  shareholder  of  a 
corporation  or  a  Joints  association  shall  be  Individually  or  personally 
liable  for  such  proportion  of  all  its  debts  and  liabilities  Incurred  during 
the  time  he  was  a  stockholder,  as  the*  amount  of  stoclc  or  shares  owned 
by  him  bears  to  the  whole  of  the  subscribed  capital  stock,  the  liability  of  a 
stockholder  is  primary  like  tliat  of  a  member  of  a  partnership  and  not 
secondary ;  therefore  a  Judgment  against  the  corporation  does  not  merge 
in  it  the  right  of  action  against  the  shareholders. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent.  Dig.  H  1024-1030; 
Dec.  Dig.  «=>263.] 

2.  Adiobaltt  ^=»20— JuBisnionoN  or  Fbdebal  Coubt— MABrriME  Tobt. 

A  seaman  employed  on  a  vessel  of  a  California  corporation  was  in- 
jured. He  recovered  Judgment  against  the  corporation  which  became 
bankrupt,  and  thereupon  he  filed  a  libel  against  the  shareholders  of  the 
corporation.  Held,  that  as  their  liability  was  primary  under  the  Califor- 
nia Constitution,  and  as  the  cause  of  action  was  a  maritime  tort,  the 
federal  court  having  Jurisdiction  of  admiralty  cases  had  jurisdiction  of 
the  libel,  the  stockholders  being  responsible  for  the  tort,  not  as  sureties, 
but  as  principals. 

[Ed.  Note. — For  other  cases,  see  Admiralty,  Cent  Dig.  H  216,  225,  231 ; 
Dec.  Dig.  «=>20.] 

Boss,  Circuit  Judge,  dissenting. 

Appeal  from  the  District  Court  of  the  United  States  for  the  First 
Division  of  the  Northern  District  of  California ;  Maurice  T.  Dooling, 
Judge. 

Libel  by  Louis  Buttner  against  Mary  A.  Adams  and  others.  From 
a  judgment  of  dismissal,  libelant  appeals.    Reversed  and  remanded. 

H.  W.  Hutton,  of  San  Francisco,  CaL,  for  appellant 
A.  E.  Cooley,  of  San  Francisco,  CaL,  for  appellees. 

Before  GILBERT,  ROSS,  and  HUNT,  Circuit  Judges. 

GILBERT,  Circuit  Judge.  The  appellant,  a  seaman,  while  at  sea 
and  employed  on  a  vessel  of  the  Pacific  Shipping  Company,  a  Cali- 
fornia corporation,  received  personal  injuries  through  the  alleged 
negligence  of  the  shipping  company.     To  recover  damages  therefor, 

«=»For  other  cases  sm  same  topic  A  KBT-NUMBBR  in  all  Key-Numborod  DUcosU  St  Indexes 
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he  filed  in  the  court  below  a  libel  in  personam  against  the  stockhold- 
ers of  the  shipping  company,  stating  therein  the  names  of  the  stock- 
holders and  the  number  of  shares  held  by  each,  alleging  the  injury 
he  had  received  through  the  negligence  of  the  shipping  company,  and 
alleging  further  that  on  April  3,  1913,  he  had  filed  a  complaint  in 
the  superior  court  of  the  state  of  California  to  recover  damages  for 
his  injuries,  that  on  September  15,  1914,  he  had  recovered  a  judg- 
ment against  the  Pacific  Shipping  Company  therefor,  in  the  sum  of 
$5,000  and  costs,  and  that  prior  to  the  date  of  the  judgment  the  ship- 
ping company  had  become  bankrupt,  and  was  without  property. 
Exceptions  to  the  libel  were  sustained,  and  the  libel  was  dismissed 
on  the  ground  that  the  liability  of  the  appellees  had  been  merged  in 
the  judgment  for  $5,000,  which  the  appellant  had  recovered,  and  that 
the  present  suit  cannot  be  regarded  as  a  suit  upon  the  original  un- 
liquidated claim  for  damages,  but  it  is  an  action  on  a  judgment  not 
of  a  maritime  character,  and  therefore  there  is  no  jurisdiction  in 
admiralty. 

[1]  We  think  that  the  decision  of  the  court  below  is  based  upon 
a  misconception  of  the  purpose  and  effect  of  the  California  law  of 
stockholders'  liability.  That  state  is  one  of  the  very  few  in  which 
the  liability  of  stockholders  is  not  collateral  but  is  original,  and  par- 
takes of  the  nature  of  the  liability  of  partners.  The  result  is  that 
an  action  at  law  lies  "directly  against  the  shareholders  as  against  part- 
ners on  their  joint  contract,"  and  need  not  be  predicated  on  a  judg- 
ment against  the  corporation.  10  Cyc.  678.  The  Constituticxi  of 
California  (article  12,  §  3)  provides : 

"Each  stockholder  of  a  corporation,  or  Joint  association,  shall  he  Individual- 
ly and  personally  liable  for  such  proportion  of  all  Its  debts  and  liabilities  con- 
tracted or  Incurred,  during  the  time  he  was  a  stockholder,  as  the  amount  of 
stock  or  shares  owned  by  him  bears  to  the  whole  of  the  subscribed  capital 
stock,  or  shares  of  the  corporation  or  association." 

In  Young  v.  Rosenbaum,  39  Cal.  646,  the  court  said :  • 

"The  stockholders  are  not  sureties  of  the  corporation,  but  are  principal 
debtors.  *  *  ♦  A  Judgment  against  the  corporation  does  not  extinguish 
or  suspend  the  liability  of  the  stockholders,  and  it  clearly  does  not  merge  it 
The  remedy  against  the  corporation  may,  for  some  cause,  be  suspended,  or 
perhaps  barred,  without  Impairing  the  remedy  against  the  stockholders,  be- 
cause the  liability  of  the  latter  is  primary,  and  is  conditional  or  contlngeit 
only  in  Uiis,  that  there  must  be  a  subsisting  debt  against  the  corporation." 

The  decisions  in  that  case  and  in  M.  H.  C.  &  M.  Co.  v.  Wood- 
bury, 14  Cal.  265,  have  since  been  consistently  followed  by  that  court. 
Sonoma  Valley  Bank  v.  Hill,  59  Cal.  107 ;  Morrow  v.  Superior  Court, 
64  Cal.  383,  1  Pac.  354;  Hunt  v.  Ward,  99  Cal.  613,  34  Pac.  335, 
37  Am.  St.  Rep.  87;    Western  Pac.  Ry.  v.  Godfrey,  166  Cal.  346, 

136  Pac.  284,  Ann.  Cas.  1915B,  825;  Eva  v.  Andersen,  166  Cal.  420, 

137  Pac.  16.    In  the  case  last  cited  the  court  said : 

"It  is  settled  in  California  that  a  stockholder's  liability  accrues  immediately 
upon  a  debt  being  contracted  by  the  corporation.  A  creditor  therefore  need 
not  resort  to  the  assets  of  the  corporation  before  proceeding  against  tut 
stockholders." 
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In  Thomas  v.  Matthiessen,  232  U.  S.  221,  236,  34  Sup.  Ct.  312, 
58  L.  Ed.  577,.  the  court,  referring  to  the  nature  of  the  defendant's 
liability  as  a  shareholder  under  the  law  of  California,  said,  "The 
defendant  was  a  principal  debtor,"  and  cited  Hyman  v.  Coleman,  82 
Cal.  650,  23  Pac.  62,  16  Am.  St.  Rep.  178. 

The  adoption  of  the  California  law  and  the  construction  of  its  pro- 
visions seems  to  have  been  influenced  by  the  stockholders'  liability  law 
of  New  York  as  it  then  was.    That  law  was  that : 

"The  stockholders  shall  be  liable  in  their  individnal  capacity  for  the 
pMtymeDt  of  the  debts  of  such  company,  ♦  ♦  ♦  to  be  recovered  of  the  stock- 
bolder  who  is  such  when  the  debt  Is  contracted."  Freeland  v.  McCuUough, 
1  Denio  (N.  Y.)  414,  43  Am.  Dec  685;   Conklln  y.  Furman,  57  Barb.  (N.  Y.) 

Similar  provisions  are  found  in  some  of  the  earlier  laws  of  Con- 
necticut and  South  Carolina,  in  both  which  states  shareholders  were 
held  to  be  original  debtors  and  liable  in  the  same  manner  as  though 
there  had  been  no  incorporation.  Southmayd  v.  Russ,  3  Conn.  52; 
Bank  v.  Bivingsville  Cot.  Mfg.  Co.,  10  Rich.  (S.  C.)  95. 

Such  being  the  peculiar  nature  of  the  stockholder's  liability,  we 
think  it  necessarily  follows  that  the  liability  of  the  shareholders  in 
the  present  case  is  not  merged  in  the  judgment,  and  that,  by  obtain- 
ing a  judgm^t  against  the  corporation,  the  plaintiff  has  waived  none 
of  his  rights  to  pursue  the  stockholders  upon  their  individual  liability. 

[2]  The  tort  upon  which  the  libel  is  based  was  of  a  maritime  na- 
ture, committed  on  navigable  waters,  and  admiralty  would  have  had 
jurisdiction  of  a  libel  against  the  shipping  company  to  recover  dam- 
ages therefor.  Has  admiralty  jurisdiction  of  the  present  suit  to  re- 
cover damages  from  the  stockholders?  In  opposition  to  the  juris- 
diction, it  is  said  that  the  suit  is  one  to  recover,  not  for  tort,  but  on 
a  liability  created  by  state  statute,  and  therefore  there  is  no  jurisdic- 
tion, citing  The  Manhasset  (D.  C.)  18  Fed.  923;  The  Steamboat 
Orleans  v.  Phoebus,  11  Pet.  175,  9  L.  Ed.  677;  and  Pacific  Surety 
Co.  v.  L.  &  S.  T.  &  W.  Co.,  151  Fed.  440,  80  C.  C.  A.  670.  In  the 
case  last  cited  it  was  held  that  a  bond  given  by  the  charterer  of  a 
vessel  to  secure  his  performance  of  the  conditions  of  the  charter 
party  which  neither  required  nor  authorized  the  surety  to  perform 
such  contract  in  case  of  the  default  of  the  principal,  but  merely  to 
respond  in  damages  for  its  breach,  is  not  a  maritime  contract,  and 
that  an  action  thereon  is  not  within  the  jurisdiction  of  admiralty. 
The  court  said  that  the  sole  obligation  of  the  bond  "is  for  the  pay- 
ment of  money  arising  out  of  a  breach  of  the  terms  of  the  pre- 
existing charter  party,  in  no  sense  for  a  specific  performance  of  such 
terms."  The  decision  would  be  applicable  to  the  appellees'  conten- 
tion here,  if  the  suit  were  brought  against  defendants  who  were  liable 
as  sureties  or  guarantors  of  a  debt  of  the  corporation;  but  the  de- 
cision distinctly  intimates  that  admiralty  would  have  jurisdiction  if 
the  bond  had  required  the  surety  to  perform  the  contract  in  case  of 
the  default  of  the  principal.  In  the  case  at  bar  the  obligation  of  the 
corporation  is  the  obligation  of  the  stockholders.    In  The  Manhasset 
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it  was  held  that  a  state  statute  which  gives  a  right  of  action  in  per- 
sonam does  not  thereby  give  a  right  of  action  in  rem  in  a  similar 
case  in  admiralty,  and  in  The  Steamboat  Orleans  several  questions 
of  jurisdiction  were  discussed,  but  none  which  is  pertinent  to  the 
question  here  involved. 

It  is  true  that,  although  the  liability  of  stockholders  under  the  law 
of  California  is  primary,  it  is  a  liability  created  by  statute.  The 
Supreme  Court  of  that  state  has  so  held.  In  Green  v.  Beckman,  59 
Cal.  545,  the  court  adopted  the  language  of  Chief  Justice  Waite  in 
Terry  v.  Little,  101  U.  S.  216,  25  L.  Ed.  864,  and  said:  "The  in- 
dividual liability  of  stockholders  in  a  corporation  is  always  a  creature 
of  statute."  See,  also,  Hyman  v.  Coleman,  82  Cal.  650,  23  Pac.  62, 
16  Am.  St.  Rep.  178;  Moore  v.  Boyd,  74  Cal.  167,  15  Pac.  670;  Hunt 
V.  Whrd,  99  Cal.  612,  34  Pac.  335,  37  Am.  St.  Rep.  87;  and  Knowles 
V.  Sandercock,  107  Cal.  629,  40  Pac.  1047.  It  must  also  be  the  law 
in  California,  as  elsewhere,  that  the  liability  of  stockholders,  while 
statutory  in  origin,  is  contractual  in  its  nature  and  not  penal.  Flash 
V.  Conn,  109  U.  S.  371,  3  Sup.  Ct  263,  27  L.  Ed.  966;  Whitman 
V.  Oxford  National  Bank,  176  U.  S.  559,  20  Sup.  Ct  477,  44  L. 
Ed.  587.  While  the  admiralty  jurisdiction  cannot  be  enlarged  by 
state  enactment  (The  Lottawanna,  21  W^U.  558,  22  L.  Ed.  654),  it 
is  well  settled  that  the  maritime  law  may  be  changed  by  state  enact- 
ment conferring  rights  of  action  arising  out  of  marine  torts  resulting 
in  death  (The  Hamilton,  207  U.  S.  398,  28  Sup.  Ct  133,  52  I..  Ed. 
264;  La  Bourgogne,  210  U.  S.  95,  28  Sup.  Ct  664,  52  L.  Ed.  973). 
Such  being  the  ca^e  as  to  torts  resulting  in  death,  no  good  reason 
is  seen  why  the  admiralty  court  may  not  have  jurisdiction  of  a  cause 
to  recover  damages  for  personal  injuries  resulting  from  a  marine 
tort  against  those  whom  the  state  law  declares  shall  be  primarily  lia- 
ble to  respond  in  damages  therefor.  The  stockholders  of  the  shipping 
company  were  not  tort-feasors  and  were  in  no  wise  implicated  in* 
the  tort,  but  they  are  liable  to  respond  in  damages  therefor  for  the 
reason  that  the  law  makes  them  directly  answerable  for  the  debts 
and  liabilities  of  the  corporation.  We  hold  that  a  liability  so  created 
by  state  law  and  arising  out  of  a  marine  tort  is  subject  to  the  juris- 
diction of  a  court  of  admiralty.  It  is  believed  that  this  view  of  the 
question  does  not  contravene  any  decision  of  a  federal  court,  or  result 
in  prejudice  to  the  uniform  administration  of  maritime  law. 

The  decree  is  reversed,  and  the  cause  is  remanded  for  further  pro- 
ceedings. 

ROSS,  Circuit  Judge,  dissents. 
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(236  Fed.  109) 

THLINKET  PACKING  CO.  T.  UNITED  STATES. 

(Circuit  Court  of  Appeals.  Ninth  Circuit    September  5,  1916.) 

No.  2623. 

1.  Il?DICTMENT  AND  INFORMATION  «=>128— SUFTICIBNCT— SBVBRAL  OFFBNSKa 

Under  Laws  Alaska  1913,  c.  39.  providing  that,  where  there  are  several 
charges  against  any  person  for  the  same  act  or  transaction  or  for^wo  or 
more  acts  of  the  same  class  of  crimes,  the  whole  may  be  joined  in  x>ne  in- 
dictment in  separate  counts,  one  charged  with  violating  Act  June  26.  1906. 
c.  3547,  34  Stat  478.  regulating  fisheries  of  Alaska,  cannot  complain  that 
the  Indictment,  which  was  in  several  counts,  Included  more  than  one 
offense. 

[Ed.  Note. — For  other  cases,  see  Indictment  and  Information,  Cent. 
Dig.  H  408-413;   Dec.  Dig.  ^5>128.] 

2.  Fish  ^b»13(2) — Offenses — Statute. 

Act  June  26.  1906.  c.  3547.  34  Stat.  478.  regulating  fisheries  of  Alaska, 
provides,  in  section  5  (Comp.  St.  1913.  i  3632).  that  it  shall  be  unlawful 
to  fish  for,  take,  or  kill  salmon  except  by  rod,  spear,  or  gaff  in  Alaskan 
waters  from  6  o'clock  Saturday  evening  of  each  week  until  6  o'clock  of 
the  Monday  morning  following,  and  that  the  gate,  mouth,  or  tunnel  of  all 
stationary  and  floating  traps  shall  be  closed  and  26  feet  of  the  webbing  or 
net  of  the  heart  of  such  traps  on  each  side  next  to  the  pot  shall  be  lifted 
or  lowered  so  as  to  permit  the  free  passage  of  salmon  and  other  fish. 
Section  13  (section  3642)  provides  that  any  person,  company,  or  corpora- 
tion violating  any  provision  of  the  act  or  any  regulation  established  in 
pursuance  thereof  shall  on  conviction  be  punished,  etc  Held,  that  a  vio- 
lation of  the  statute  with  respect  to  lowering  or  opening  the  webbing  or 
net  of  the  heart  of  traps  is  an  offense  though  no  fish  were  taken,  and  a 
prosecution  cannot  be  defeated  on  the  theory  that  such  provisions  were 
merely  directory. 

[Ed.  Note. — For  other  cases,  see  Fish,  Cent  Dig.  f  23;  Dea  Dig. 
<5=>13(2).] 

3.  Fish  ^s>13(2) — Offenses — ^What  Constitutes. 

In  such  case,  one  who  violated  the  act  by  falling  to  raise  or  lower  the 
webbing  or  net  of  the  heart  of  the  trap  is.  though  he  was  not  engaged  in 
fishing,  guilty  of  the  offense  denounced,  which  consists  of  the  obstruction 
of  the  stream;  hence  the  indictment  need  not  charge  that  defendant 
was  engaged  in  fishing. 

[Ed.  Note. — For  other  cases,  see  Fish,  Cent  Dig.  f  23;  Dec.  Dig. 
«=»13(2).] 

4.  Cbiminai*   Law    ^=»901 — TaiAii — ^Motion    fob   Dibection    of   Verdict — 

Waiveb. 

Where  defendant,  after  the  denial  of  his  motion,  for  directed  verdict  on 
the  ground  of  Insuflaclency  of  the  evidence.  Introduced  evidence,  the  motion 
was  waived  where  it  was  not  renewed  at  the  close  of  the  trial. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law,  Cent  Dig.  §  2124 ;  Dec. 
Dig.  <@=>901.] 

5.  Fish  ^=>15 — Offenses — ^Indictment — Sufficiency. 

In  a  prosecution  for  violating  Act  June  26,  1006,  §  5,  regulating  salmon 
fishing  in  Alaskan  waters,  but  exceptiug  certain  named  waters,  an  Indict- 
ment charging  an  offense.  In  that  defendant  failed  to  raise  or  lower  the 
netting  of  the  heart  of  his  trap  in  a  named  stream  as  required,  is  suffi- 
cient, where  the  description  of  the  location  of  plaintiff's  traps  showed  that 
it  was  not  in  the  excepted  waters. 

[Ed.  Note.— For  other  cases,  see  Blsh,  Cent  Dig.  {§  27-30;  Dec.  Dig. 
^=:>15.] 

^=>For  oth«r  casai  see  same  topic  &  KEY-NUMBER  in  all -Key-Numbered  Digests  St  Indexes 
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6.  Fx8H  ^s»18(2) — Offbnsbs — ^Defenses. 

In  8udi  case,  as  the  act  prohibits  fishing  for  salmon  between  Saturday 
evening  and  Monday  morning  save  with  rods,  spear,  or  gaff,  and  also  re- 
quires netting  in  the  hearts  of  traps,  to  be  raised  or  lowered,  so  as  to 
give  the  fish  free  passage,  defendant,  having  failed  to  raise  or  lower  the 
netting  of  its  traps,  cannot  escape  conviction  on  the  ground  that  its  fishing 
was  done  in  the  authorized  manner. 

[Ed.  Note.— For  other  cases,  see  Fish,  Cent  Dig.  f  23;  Dec.  Dig. 
«=>13(2).] 

7.  Fi^  <S=»13(2>--OnrBi7SB8 — Statute. 

It  is  not  a  compliance  with  the  act  requiring  25  feet  of  the  webbing  or 
net  of  the  traps  on  either  side  next  to  the  pot  to  be  lifted  or  lowered  in 
such  manner  to  permit  free  passage  of  fish  for  the  owner  of  a  trap  to 
lower  or  lift  25  feet  of  the  web  in  a  V-shape,  but  a  whole  section  25 
feet  long  of  the  net  or  webbing  should  be  raised  or  lowered. 

[Ed.  Note.— For  other  cases,  see  Fish,  Cent  Dig.  §  23;  Dec.  Dig. 
«=>13(2).] 

8.  CaiMinAii  Law  ^s»885 — ^Verdict — Recoiocendation  to  BiEBcr — Statttte. 

In  a  prosecution  under  the  act,  intent  is  no  defense;  mere  failure  to 
comply  constituting  the  crime.  Therefore  the  fact  that  the  Jury  which 
convicted  the  owner  of  a  fish  trap  recommended  clemency  on  the  ground 
that  there  had  been  a  substantial  compliance  with  the  section,  25  feet 
having  been  raised  or  lowered  in  a  V-shape,  does  not  invalidate  the  con- 
viction on  the  ground  that  the  recommendation  which  was  made  after 
a  colloquy  between  the  court  and  foreman  constituted  a  special  verdict 
inconsistent  with  conviction. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  f  2108 ;  Dec. 
Dig.  <S=p885.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  First 
Division  of  the  District  of  Alaska;   Robert  W.  Jennings,  Judge. 

The  Thlinket  Packing  Company  was  convicted  of  violating  Act  June 
26,  1906,  for  the  protection  and  regulation  of  fisheries  in  Alaska,  and 
brings  error.    Affirmed. 

On  June  2d,  1906,  Congress  adopted  an  act  entitled  "An  act  for  the  pro- 
tection and  regulation  of  the  fisheries  of  Alaska."  Section  5  of  the  act 
'(Cornp.  St  1913,  §  3632)  is  as  foUows:  "That  it  shall  be  unlawful  to  fish  tor, 
take,  or  kill  any  salmon  of  any  species  in  any  manner  or  by  any  means  ex- 
cept by  rod,  spear,  or  gaff,  in  any  of  the  waters  of  Alaska  oyer  which  the 
United  States  has  Jurisdiction,  except  Cook  Inlet  the  delta  of  Copper  river, 
Bering  Sea,  and  the  waters  tributary  thereto,  from  six  o'clock  post-meridian 
of  Saturday  of  each  week  until  six  o'clock  ante-meridian  of  the  Monday 
following,  or  to  fish  for,  or  catch,  or  kill  in  any  manner  or  by  any  appli- 
ances except  by  rod,  spear,  or  gaff,  any  salmon  in  any  stream  of  less  than 
one  hundred  yards  in  width  in  Alaska  between  the  hours  of  six  o'clock  in 
the  evening  and  six  o'clock  in  the  morning  of  the  following  day  of  each  and 
every  day  of  the  week.  Throughout  the  weekly  close  season  herein  pre- 
scribed, the  gate,  mouth,  or  tunnel  of  all  stationary  and  floating  traps  shaU 
be  closed,  and  twenty-five  feet  of  the  webbing  or  net  of  the  'heart'  of  such 
traps  on  each  side  next  to  the  •pot'  shall  be  lifted  or  lowered  in  such  manner 
as  to  permit  the  free  passage  of  salmon  and  other  fishes."  Section  13  (Comp. 
St.  1913,  f  3642)  provides  that*  "any  person,  company,  corporation,  or  asso- 
ciation violating  any  provision  of  this  act  or  any  regulation  established  in 
pursuance  thereof  shall,  upon  conviction  thereof,  be  punished  by  a  fine,"  etc 

The  plaintiff  in  error,  a  corporation,  was  convicted  under  three  indictments, 
each  with  several  counts  charging  it  with  the  violation  of  the  statute  at  the 
various  places  mentioned  in  each  count  charging  in  each  count  that  within  the 
hours  prohibited  in  section  5,  it  did  unlawfully  and  wrongfully  maintain  and 
operate  for  fishing  a  certain  trap,  describing  the  same,  without  having  25  feet 

^S9For  other  casM  see  same  topic  A  KBT-NUMBBR  in  all  Key-Numborod  Dlgwta  ft  Indexes 
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of  the  webbing  or  net  of  the  heart  of  sodi  trap  on  each  side  next  to  the  pot 
thereof  lifted  or  lowered  in  guch  manner  aa  to  permit  the  free  passage  of 
salmon  and  other  fishes. 

M.  G.  Munly  and  Robert  N.  Munly,  both  of  Portland,  Or.,  and  Winn 
&  Burton,  of  Juneau,  Alaska,  for  plaintiff  in  error. 

James  A.  Smiser,  U.  S.  Atty.,  and  John  J.  Reagan,  Asst  U.  S.  Atty., 
both  of  Juneau,  Alaska. 

Before  GILBERT,  ROSS,  and  HUNT,  Circuit  Judges. 

.  GILBERT,  Circuit  Judge  (after  stating  the  facts  as  above).  [1-8] 
Error  is  assigned  to  the  order  overruling  the  demurrer  of  the  plain- 
tiff in  error  to  the  indictment,  which  was  interposed  on  the  grounds : 
First,  that  more  than  one  offense  is  attempted  to  be  charged  therein; 
and,  second,  that  no  offense  against  the  United  States  is  charged.  As 
to  tlie  ground  of  demurrer  that  more  than  one  crime  is  charged  in 
each  indictment,  it  is  sufficient  to  point  to  the  statute  of  the  territory 
of  Alaska,  approved  April  26,  1913,  providing  that  when  there  are 
several  charges  against  any  person  .for  the  same  act  or  transaction,  or 
for  two  or  more  acts  of  tiie  same  class  of  crimes,  the  whole  may  be 
joined  in  one  indictment  in  separate  counts.  Session  Laws  of  Alaska 
1913,  p.  65.  The  second  ground  of  demurrer  is  based  on  the  fact 
that  the  indictment  contains  no  averment  that  the  plaintiff  in  error 
was  actually  fishing  or  catching  fish,  also  upon  the  contention  that  the 
provision  of  section  5  in  regard  to  requiring  that  25  feet  of  the  webbing 
or  net  of  the  heart  of  traps  shall  be  lifted  or  lowered  so  as  to  permit 
the  free  passage  of  salmon  and  other  fishes  is  directory  only,  and  dis- 
obedience thereto  is  not  made  a  crime  by  the  act.  It  is  true  there 
is  no  express  provision  in  the  statute  which  declares  that  it  shall  be 
unlawful  to  operate  a  trap  unless  the  net  is  lifted  or  lowered  in  the 
manner  prescribed  therein;  but  section  5  distinctly  provides  that  25 
feet  of  the  webbing  or  net  of  the  heart  of  each  trap  on  each  side  of 
the  pot  shall  be  lifted  or  lowered  so  as  to  permit  the  free  passage  of 
fish,  and  section  13  provides  that  any  one  who  violates  any  provision 
of  the  act  or  any  r^^lation  established  in  pursuance  thereof  shall, 
upon  conviction,  be  punished.  In  other  words,  there  is  a  plain  com- 
mand of  the  statute  and  a  plain  provision  that  disobedience  thereto 
is  punishable.  Such  a  statute  is  not  directory  only.  Nor  was  it  neces- 
sary to  allege,  further  than  was  charged  in  the  indictment,  that  the 
plaintiff  in  error  was  actually  fishing  or  taking  fish.  It  was  sufficient 
to  allege  that  it  "did  tmlawfully  and  wrongfully  maintain  and  operate 
for  fishing  a  certain  trap."  If  the  plaintiff  in  error  was  engaged  in 
any  kind  of  fishing,  and  operated  traps  therefor,  it  makes  no  differ- 
ence whether  it  was  seeking  to  take  salmon  or  other  fish,  for  the  trap 
in  either  case  constituted  the  obstruction  to  the  passage  of  fish  which 
it  was  the  object  of  the  statute  to  prevent.  We  hold  that  the  indict- 
ments were  sufficient. 

[4]  Error  is  assigned  to  the  denial  of  the  motion  of  the  plaintiff  in 
error,  made  at  the  close  of  the  testimony  for  the  prosecution,  either 
that  the  jury  be  directed  to  bring  in  a  verdict  for  the  plaintiff  in  er- 
ror, or  that  the  proceeding  be  dismissed  for  want  of  evidence  to  es- 
l49ac.A.— 21 
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tablish  any  of  the  counts  in  the  indictments.  The  motion  repeated  the 
objections  to  the  indictments  that  were  presented  in  the  demurrers. 
Other  grounds  of  the  motion  were  that  there  was  no  evidence  to  estab- 
lish the  charges,  that  it  was  not  alleged  in  the  indictments  that  the 
localities  where  the  fishing  was  done  were  not  in  places  which  were 
excepted  from  the  operation  of  the  statute,  or  that  the  fishing  was  not 
done  by  the  means  excepted  in  the  statute — ^that  is,  by  rod,  spear,  or 
gaff — and  that  there  was  no  evidence  to  show  that  the  plaintiff  in  er- 
ror did  not  open  its  traps  sufficiently  to  allow  the  passage  of  salmon 
and  thereby  comply  with  the  spirit  of  the  statute.  As  to  the  questions 
of  fact  which  were  presented  as  ground  for  the  motion,  it  is  sufficient 
to  say  that  they  were  waived  by  the  act  of  the  plaintiff  in  error  in 
thereafter  proceeding  to  offer  its  testimony  in  defense,  and  by  failing 
to  renew  the  motion  at  the  close  of  the  trial.  Gould  v.  United  States, 
209  Fed.  730,  126  C.  C.  A.  454;  Sandals  v.  United  States,  213  Fed. 
569,  130  C.  C.  A.  149;  Stearns  v.  United  States,  152  Fed.  900,  82  C. 
C.  A.  48. 

[5, 1]  The  objection  that  the  indictments  do  not  negative  the  ex- 
ceptions contained  in  the  statute  and  show  that  the  fishing  was  not 
done  in  the  excepted  waters,  viz.  Cook  Inlet,  the  delta  of  Copper 
river,  and  Bering  Sea,  is  sufficiently  answered  by  the  language  of  the 
indictments  which  charges  that  the  traps  were  maintained  "in  the  wa- 
ters of  Icy  Straits  near  the  mainland,"  and  then  followed  descrip- 
tions of  the  location  of  each  trap  with  reference  to  certain  named 
islands,  so  that  it  can  be  clearly  seen  that  the  locations  of  the  traps 
were  within  the  prohibited  waters.  And  if,  indeed,  the  fishing  which 
was  done  by  the  plaintiff  in  error  was  done  with  rod,  spear,  or  gaff, 
it  does  not  follow  therefrom  that  the  plaintiff  in  error  was  not  main- 
taining and  operating  traps  equipped  with  nets  which  it  failed  to  raise 
or  lower  in  violation  of  section  5  of  the  act. 

[7]  Error  is  assigned  to  the  refusal  of  the  court  to  g^nt  certain 
requested  instructions.  The  instructions  which  were  refused  differ 
in  no  material  respec^  from  the  instructions  given,  except  that  the 
court  refused  to  charge  that  the  statute  does  not  mean  that  25  feet 
of  the  net  must  be  lifted  or  lowered  vertically,  but  that  it  is  sufficient 
if  25  feet  of  the  web  is  lifted  or  lowered  in  a  V-shape,  and  in  such 
a  manner  as  to  permit  the  free  passage  of  salmon  and  other  fishes. 
In  this  connection,  exception  was  taken  also  to  the  illustration  used 
by  the  court  in  charging  the  jury,  in  which  he  compared  the  raising 
and  lowering  of  the  net  as  required  by  the  statute  to  the  raising  and 
lowering  of  a  window  sash.  We  are  not  convinced  that  the  construc- 
tion given  by  the  court  to  the  language  of  the  statute  was  erroneous. 
Section  5  plainly  provides  that  25  feet  of  the  webbing  or  net  of  the 
heart  of  such  traps  on  each  side  of  the  pot  shall  be  lifted  or  lowered 
in  such  manner  as  to  permit  the  free  passage  of  salmon  and  other 
fishes.  If  the  statute  had  said  no  more  than  that  the  webbing  of  the 
net  shall  be  lifted  or  lowered  in  such  manner  as  to  permit  the  free 
passage  of  salmon,  it  might  be  held  that  the  command  would  be  com- 
plied with  by  lowering  the  net  to  make  a  V-shaped  opening,  provided 
that  such  an  opening  permitted  the  free  passage  of  fish.    But  the  stat- 
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ute  enacts  that  the  25  feet  of  the  net  shall  be  lifted  or  lowered,  which 
plainly  means  that  a  section  25  feet  in  length  of  the  body  of  the  net 
shall  be  raised  or  lowered.  Such  being  the  language  of  the  statute,  the 
court  below  did  not  err  in  denying  the  requested  instructions  or  in 
using  the  illustration  which  is  objected  to. 

[8]  The  jury  evidently  believed  that  the  plaintiff  in  error  by  low- 
ering the  net  in  a  V-shape  had  complied  with  the  spirit,  but  not  with 
the  letter,  of  the  law ;  for,  when  their  verdict  had  been  returned,  the 
foreman  asked  the  court  if  it  were  possible  to  modify  the  same,  and 
said  that  the  jury  thought  that,  while  the  defendant  had  violated  the 
letter  of  the  law,  it  had  not  violated  the  spirit  of  it.  Thereupon  the 
jury  obtained  the  permission  of  the  court  to  insert  in  the  verdict  a 
recommendation  to  the  clemency  of  the  court.  The  plaintiff  in  error 
contends  that,  by  virtue  of  the  colloquy  which  attended  the  handing 
in  of  the  verdict,  it  should  be  held  that  the  jury  found  a  special  ver- 
dict which  is  contrary  to  and  should  control  the  general  verdict.  The 
verdict  of  the  jury  as  filed  was  that  they  found  the  defendant  "guilty 
as  charged  in  the  indictment  with  a  recommendation  for  clemency." 
What  they  said  in  open  court  may  be  taken  as  the  expression  of  their 
opinion  that  the  plaintiff  in  error,  while  violating  the  statute,  had  nev- 
ertheless so  lifted  or  lowered  its  nets  as  to  permit  the  free  passage 
of  fish  during  the  closed  hours.  But  in  statutes  such  as  this,  enacted 
for  the  protection  of  fish,  it  is  the  letter  of  the  law  rather  than  its  spirit 
which  all  fishermen  are  called  upon  to  obey.  The  fisherman  is  not 
allowed  to  offer  a  substitute  or  to  adopt  a  means  of  protection  which 
he  thinks  is  just  as  good.  If  the  legislative  body  makes  no  exception 
to  a  clear  declaration  of  its  will,  the  presumption  is  conclusive  that 
it  intended  none.  United  States  v.  Missouri  Pac.  Ry.  Co.,  213  Fed. 
173,  130  C.  C.  A.  5.  Where  the  offense  is  malum  prohibitum,  the 
doing  of  the  inhibited  act  constitutes  the  crime.  The  only  fact  to 
be  determined  by  the  jury  is  whether  the  accused  did  the  act.  No 
evil  intent  is  essential  to  constitute  the  offense.  A  simple  purpose  to 
do  the  forbidden  act  is  sufficient.  Armour  Packing  Co.  v.  United 
States,  153  Fed.  1,  82  C.  C.  A.  135,  14  L.  R  A.  (N-  S.)  400. 

We  find  no  error. 

The  judgment  is  affirmed. 
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(236  Fed.  114) 

SMITH  T.  ROBINS. 

In  re  COX-BLODGBTT  DRY  GOODS  CO. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    September  20,  1916.) 

No.  455L 

1.  Appeal  and  Ebbob  ^=»1067 — ^Habmlbss  Ebbob — ^Instbuctions. 

Defendant  lent  a  sum  of  money  to  an  officer  of  a  corporation,  and 
one-half  of  the  loan  was  paid  with  a  check,  drawn  on  the  funds  of  the 
corporation.  After  the  corporation's  bankruptcy  its  trustee  sued  to 
recover  the  amount  of  the  payment  on  the  theory  that,  the  corporation 
not  being  indebted  to  defendant,  the  payment  was  without  consideration. 
Defendant  contended  that  the  money  lent  to  the  corporate  officer  was  by 
him  transferred  to  the  corporation  under  an  agreement  that  such  sum 
should  be  applied  on  his  indebtedness  to  the  corporation,  and  that  if  the 
borrower  was  unable  to  discharge  the  loan  the  corporation  would  do  so. 
The  court  charged  in  effect  that  if  the  officer  borrowed  the  money  for  his 
own  use,  and  not  for  the  benefit  of  the  corporation,  repayment  of  the 
loan  out  of  the  corporate  funds  was  without  consideration,  so  that  defend- 
ant would  be  liable,  but,  if  the  money  was  borrowed  for  the  benefit  of 
the  corporation,  defendant  was  not  liable.  Held  that,  in  such  case,  the 
refusal  of  a  charge  suggesting  to  the  jury  consideration  of  the  question 
whether  defendant  knew  or  had  reason  to  know  that  the  officer,  in 
making  repayment  to  him,  was  using  the  funds  of  the  corporation,  did  not 
injure  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  i  4229; 
Dec.  Dig.  <8=»1067;   Trial,  Cent  Dig.  S  475.] 

2.  CoBPOBATioNs   ^=s>432(6) — JjOan   to   Offickb— Patmewt^-Rbcovebt — ^Evi- 

dence— Matebiautt. 

In  such  case,  while  the  evidence  of  the  officer's  indebtedness  to  the 
corporation  before  securing  the  loan  might  be  relevant  on  whether  he 
secured  it  for  the  corporation  or  himself,  the  exclusion  of  the  evidence 
of  indebtedness  without  any  showing  as  to  time  was  proper,  for  it  would 
confuse  the  jury  and  evidence  as  to  indebtedness  after  the  loan  was  in- 
admissible. 

[Ed.  Note.-— For  other  cases,  see  Corporations,  (Dent  Dig.  iS  1731,  1743, 
1762 ;  Dec.  Dig.  «=>432(6).] 

3.  COBPOBATIONS    ^=»413 — OFFICEBS — ^AOBEEMENT — ^EnFOBOEMENT. 

Where  a  corporate  officer  secured  a  loan  from  defendant  and  delivered 
the  proceeds  to  the  corporation  under  an  agreement  that  the  corporation 
should  repay  the  loan,  which  was  for  its  benefit,  an  enforceable  obligation 
requiring  repayment  by  the  cori)oration  was  created,  so  that  the  corpora- 
tion's trustee  in  bankruptcy  could  not  recover  payments  made  to  de- 
fendant 

[Ed.  Note. — For  other  cases,  see  Corporations,  CJent  Dig.  |f  1647-1649 ; 
Dec.  Dig.  «8=»413.] 

4.  CONTBACTS  €=»330(3)|— Pbomises — Enpoboement. 

A  promise  made  for  a  valuable  consideration  to  a  third  person  for  the 
benefit  of  another  is  one  which  in  equity,  if  not  in  law,  may  be  enforced 
by  the  third  person  directly. 

[Ed.  Note.— For  other  cases,  see  CJontracts,  Cent  Dig.  SI  1502-15M, 
1696,  1602,  1603;   Dea  Dig.  <8=»330(3).] 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  Kansas ;  John  C.  Pollock,  Judge. 

«s»For  other  cmm  •—  tame  topic  4k  KET-NUMBBR  in  all  Key-Numbered  Disests  4k  Indexes 
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Action  by  O.  Z.  Smith,  as  trustee  in  bankruptcy  of  the  estate  of 
the  Cox-Blodgett  Dry  Goods  Company,  against  Raymond  Robins. 
There  was  a  judgment  for  defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

Jean  Madalene,  of  Wichita,  Kan.  (S.  B.  Amidon,  of  Wichita,  Kan., 
on  the  brief),  for  plaintiff  in  error. 

C.  G.  Yankey,  of  Wichita,  Kan.  (R.  L.  Holmes  and  W.  E.  Holmes, 
both  of  Wichita,  Kan.,  on  the  brief),  for  defendant  in  error. 

Before  SANBORN,  ADAMS,  and  GARLAND,  Gircuit  Judges. 

ADAMS,  Circuit  Judge.  O.  Z.  Smith,  plaintiff  below  and  plaintiff 
in  error  here,  brought  this  action  as  trustee  of  the  estate  of  the  Cox- 
Blodgett  Dry  Goods  Company  in  bankruptcy,  to  recover  from  the 
defendant,  Ra)rmond  Robins,  the  sum  of  $12,583.33,  alleging  in  his 
petition  that  on  or  about  January  1,  1913,  the  Dry  Goods  Company, 
a  corporation  of  the  state  of  Kansas  and  doing  business  in  Wichita 
in  that  state,  which  was  about  a  year  later  adjudicated  a  bankrupt, 
executed  its  check  for  $12,583.33,  payable  to  Robins,  and  delivered 
the  same  to  him,  who  afterwards  collected  it  and  received  the  amount 
of  money  called  for  therein;  that  the  Dry  Goods  Company  was  at 
the  time  not  indebted  to  Robins  for  that  or  any  amount  of  money, 
but  that  it  was  so  paid  to  him  without  any  consideration  received 
by  it  therefor;  that  thereby  the  defendant  Robins  became  indebted 
to  the  Dry  Goods  Company  in  that  amount  of  money  as  for  money 
had  and  received  to  its  use. 

The  defendant  answered  the  petition,  admitting  that  he  received 
the  amount  of  thoney  sued  for  in  the  way  and  manner  alleged  in 
the  petition,  but  denied  that  it  was  so  received  by  him  without  any 
consideration  paid  therefor;  and  for  a  further  defense  he  alleged 
that  in  March,  1912,  he  loaned  to  one  Thomas  Blodgett  the  sum 
of  $12,500  for  the  use  and  benefit  of  the  I>ry  Goods  Company  and 
took  the  note  of  Blodgett  therefor;  that  Blodgett,  on  receipt  of 
the  money  so  loaned  to  him,  turned  it  over  to  the  Ehy  Goods  Com- 
pany, which  afterwards  used  it  for  its  own  purposes ;  that,  although 
the  loan  was  made  to  and  in  the  name  of  Thomas  Blodgett,  it  was  in 
fact  made  to  and  became  the  debt  of  the  Dry  Goods  Company ;  that 
the  transaction  was  conducted  in  Blodgett's  name  pursuant  to  an 
express  agreement  and  understanding  that,  if  Blodgett  would  bor- 
row the  money  from  defendant  and  turn  the  same  into  the  treasury 
of  the  Dry  Goods  Company  for  its  use,  the  Dry  Goods  Company 
would  repay  the  same  to  the  defendant,  or  such  part  thereof  as 
Blodgett  was  unable  to  pay,  when  required  to  do  so  by  the  defendant ; 
that  the  Dry  Goods  Company,  pursuant  to  its  obligation  so  incurred, 
in  January,  1913,  paid,  at  the  request  of  defendant,  the  amount  of 
$12,583.33,  the  balance  then  due  on  the  loan  so  made ;  that  the  pay- 
ment was  made  pursuant  to  the  aforesaid  agreement  and  understand- 
ing, which  constituted  the  real  consideration  for  the  payment  of 
the  money  now  sued  for  by  the  Dry  Goods  Company  to  Robins. 

Plaintiff  in  his  reply  denied  the  allegations  of  the  defendant's  an- 
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swer,  and  thereby  the  simple  issue  was  joined  whether  the  Dry  Goods 
Company  received  the  money  borrowed  in  the  name  of  Blodgett, 
and  assumed  the  obligation  of  paying  it  back  to  defendant,  or  whether 
it  was  an  individual  transaction  with  Thomas  Blodgett  only.  The 
case  came  on  for  trial  to  a  jury,  when,  after  plaintiff  had  introduced 
evidence  tending  to  make  a  prima  facie  case,  the  defendant  took 
the  affirmative  and  produced  evidence  tending  to  show  the  following 
facts : 

That  Robins  was  a  wealthy  philanthropist,  residing  in  the  city 
of  Chicago,  and  engaged  generally  in  social  work  and  promoting  in- 
dustrial improvements;  that  he,  in  January,  1912,  was  in  Wichita, 
Kan.,  interesting  himself  generally  in  working  out  programs  for  as- 
sisting several  Western  cities  in  inaugurating  certain  industrial  im- 
provements. He  there  met  Thomas  Blodgett,  the  treasurer  of  the 
Dry  Goods  Company,  a  man  of  considerable  importance  in  Wichita, 
who  was  also  interested  in  working  out  certain  industrial  improve- 
ments in  Wichita,  and  after  an  investigation  of  about  a  week  Robins 
entered  into  negotiations  with  Blodgett  for  loaning  to  him  money 
to  inaugurate  an  overall  factory  in  connection  with  the  business  of 
his  company  at  Wichita,  and  for  working  out  in  that  city  a  program 
of  wages  and  conditions  for  a  model  factory  for  the  West.  While 
there  Robins  met  Mr.  Cox,  the  president  of  the  company,  and  went 
through  several  departments  of  the  business  of  the  company,  and, 
becoming  satisfied  that  it  was  a  strong  going  concern,  in  a  subse- 
quent interview  with  Blodgett,  agreed  to  loan  him  $25,000,  provided 
satisfactory  security  could  be  furnished  to  work  out  the  scheme  they 
had  been  talking  about  Robins  then  left  Wichita  for  a  trip  through- 
out the  West,  where  he  was  engaged  in  similar  work. 

After  he  left,  Blodgett  informed  Cox,  the  president  of  the  com- 
pany, fully  of  Mr.  Robins'  offer,  and  Cox  agreed  with  Blodgett  that 
it  would  be  best  for  him  to  borrow  the  money,  but  Cox  insisted  that 
as  Blodgett  was  largely  indebted  to  the  firm,  and  as  the  firm  then 
needed  the  money,  it  should,  when  secured,  be  turned  over  to  the 
company  by  him  in  payment,  or  partial  payment,  of  Blodgett's  in- 
debtedness, for  the  use  of  the  company  in  its  general  business.  This 
was  agreed  to  by  the  two  officers  of  the  company,  on  condition  and 
with  the  distinct  understanding  and  agreement  then  made  that  if 
Blodgett  could  not  pay  the  money  back  to  Robins  when  due,  or 
when  Robins  required  it,  the  company  would  make  the  payment  and 
charge  the  amount  so  repaid  back  to  the  account  of  Blodgett;  and 
thereupon  Blodgett  advised  Robins,  who  was  then  in  California,  that 
he  would  like  the  money.  It  was  accordingly  remitted  to  him,  and 
he  forthwith  turned  it  over  to  the  Dry  Goods  Company  for  its  use, 
and  Blodgett's  account  was  credited  with  it — ^all  as  agreed  to  between 
Blodgett  and  Cox.  It  is  needless  to  say  that  Robins  does  not  appear 
to  have  been  advised  of  this  agreement  between  Blodgett  and  Cox. 

Blodgett,  on  receiving  this  money  on  March  7,  1912,  executed  his 
personal  promissory  note  for  $25,000,  payable  to  Robins  six  months 
after  date.  Some  time  prior  to  its  maturity  Robins  advised  Blodgett 
that,  as  he  was  about  to  go  to  Europe  for  an  extended  trip,  he  would 
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like  to  have  the  note  paid  at  maturity,  September  7,  1912.  This  de- 
mand, though  a  surprise,  was  met  by  a  promise  to  pay  one-half  of 
it  ($12,500)  at  maturity,  and  with  a  request  that  the  payment  of  the 
balance  be  postponed  for  three  months,  or  until  December.  This, 
after  some  correspondence,  was  agreed  to.  On  September  20,  1912, 
Blodgett  raised  $12,500  and  paid  the  same  to  Robins  as  agreed,  and 
when  the  balance  became  due  in  December  he  was  not  able  to  provide 
for  its  payment  in  full,  but  did,  some  time  before  that,  deposit  $10,000 
with  the  company  in  preparation  for  its  payment.  On  January  1, 
1913,  the  company,  at  the  request  of  Blodgett,  by  its  secretary  and 
bookkeeper,  who  was  duly  authorized  to  sign  checks  for  the  com- 
pany, drew  a  check  upon  its  funds  in  the  bank  for  the  balance  then 
due  on  the  note,  with  interest,  namely,  $12,583.33,  and  sent  the  same 
to  Robins,  by  whom  or  his  agent  it  was  duly  received  and  collected. 
This  is  the  payment  alleged  to  have  been  made  by  the  company  to 
Robins  without  consideration,  for  the  return  of  which  Robins  is 
now  sued  by  the  trustee  of  the  company. 

The  plaintiff  then  produced  additional  evidence  tending  to  prove 
the  contrary,  and  to  show  that  the  loan  was  simply  an  individual 
loan  to  Blodgett,  creating  only  an  obligation  on  his  part  to  repay  it 
and  that  the  company  assumed  no  such  obligation.  During  the 
prepress  of  the  trial  evidence  was  offered  by  plaintiff  tending  to 
show  the  amount  of  Blodgett's  indebtedness  to  the  company  at  va- 
rious times  prior  to  or  after  the  transaction  in  question,  which  was 
excluded  by  the  court  as  immaterial  to  the  issues  presented  by  the 
pleadings.  Counsel  for  plaintiff  then  requested  the  court  to  charge 
-the  jury  as  follows : 

•That  tlie  form  of  check  sued  on  was  sufficient  to  convey  notice  to  Raymond 
Robins  that  the  check  was  drawn  on  the  funds  of  the  corporation,  and  that 
the  same  was  being  used  in  the  payment  of  the  personal  debt  of  Blodgett'' 

— and  also  requested  the  court  to  give  several  other  instructions  of 
the  same  general  character — all  of  which,  however,  presented  the 
same  legal  prc^sition.  These  instructions  the  court  refused  to  give, 
and,  proper  exceptions  being  saved,  then  charged  the  jury,  amongst 
other  things,  as  follows: 

'*Now,  the  undisputed  facts  are,  gentlemen,  that  in  the  month  of  March, 
1912,  the  defendant  in  this  case  loaned  to  Mr.  Blodgett  the  sum  of  $25,000 
and  took  the  note  of  Mr.  Blodgett,  and  in  so  far  as  that  transaction  was 
concerned  it  was  a  personal  transaction  between  Mr.  Blodgett  and  the  de- 
fendant in  this  case,  and  so  far  as  tliat  transaction  was  concerned  the  defend- 
ant in  this  case  could  hold  no  one  but  the  maker  of  that  note  for  its  payment. 
But  this  is  not  an  action  to  recover  the  contents  of  that  note,  because  that 
note,  so  far  as  the  defendant  is  concerned,  has  been  paid,  canceled,  and  satis- 
fied. The  question  in  this  case  is  whether  the  defendant  has  received  this 
gum  that  is  now  sued  for  in  this  case,  of  $12,583.33,  ♦  ♦  ♦  from  the  CJox- 
Blodgett  Dry  Goods  Company,  for  which  it  received  no  consideration.  If  so, 
it  may  recover  tMs  money.  If  not,  it  cannot  recover  it  from  the  defendant 
in  this  case.    ♦    ♦    ♦ 

**Again,  it  is  contended  the  president  of  the  company  and  Mr.  Blodgett, 
who  borrowed  this  money  personally  from  the  defendant  in  this  case,  talked  it. 
over  and  agreed  the  money  should  be  borrowed  personally  by  Mr.  Blodgett, 
and  tliat  it  should  be  used  for  the  benefit  of  the  corporation,  and  was  so 
used,  and  that  the  Gox-Blodgett  Dry  Goods  Company,  having  received  the 
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benefit  of  it,  would  pay  it  back,  or  assist  in  paying  it  back.  So  now,  gcsm- 
tlemen,  you  see  what  there  is  in  this  case.  This  was  the  indiyidual  obliga- 
tion of  this  man  Blodgett  It  was  not  a  debt,  so  far  as  Mr.  Robins  was  con- 
cerned, of  the  Gox-Blodgett  Dry  Goods  Company;  and  if,  as  charged  in  this 
petition,  without  any  consideration  to  the  Cox-Blodgett  Dry  Goods  CJom- 
pany  Mr.  Blodgett,  an  officer  of  that  company,  took  the  money  of  the 
Cox-Blodgett  Company  and  paid  his  individual  debt,  without  any  considera- 
tion to  Cox-Blodgett  Company,  as  charged  in  this  petition,  if  you  believe 
that — and  the  burden  of  proving  that  Is  on  the  plaintiff — ♦  ♦  ♦  if  the 
greater  weight  of  all  the  credible  evidence  shows  that  without  any  con- 
sideration to  the  Cox-Blodgett  Company  Mr.  Blodgett  took,  or  caused  to 
be  taken  out  of  the  money  of  the  Cox-Blodgett  Company  this  $12,583.33  to  pay 
his  own  individual  debt,  then  that  was  the  money  of  the  Cox-Blodgett  Com- 
pany and  went  to  pay  an  obligation  they  did  not  owe.  If  that  is  true,  the 
plaintiff  in  this  case  must  recover. 

"On  the  other  hand,  if  Mr.  Blodgett  borrowed  this  money  from  the  defend- 
ant for  the  use  and  benefit  of  the  Cox-Blodgett  Company,  and  Mr.  Blodgett, 
when  he  received  this  money,  turned  it  into  the  Cox-Blodgett  Company,  and 
it  had  the  use  of  it,  it  ought  to  pay  it,  and  the  defendant  in  this  case  ought 
not  to  pay  it  back,  because  it  is  very  proper,  if  the  firm  did  get  the  use  of 
the  money,  that  it  should  pay  it  back." 

The  court  also  charged  the  jury  as  follows : 

''The  fact  that  this  check  was  made  by  the  Cox-Blodgett  Company  that 
went  to  pay  this  money  would  cast  no  suspicion  on  the  transaction,  be- 
cause Mr.  Robins,  the  party  to  whom  the  money  was  coming,  like  any  other 
person,  would  presume  that  Mr.  Blodgett  had  the  money  in  the  hands  of  the 
company  with  which  to  pay  this  money." 

To  the  giving  of  these  charges,  and  each  specification  thereof,  plain- 
tiff's counsel  duly  excepted.  The  jury,  as  already  stated,  found  a  ver- 
dict for  the  defendant  on  which  judgment  was  entered! 

The  only  assignments  of  error  relied  on  and  argued  by  counsel  for 
plaintiff  in  error  are  these:  (1)  The  action  of  the  court  in  refusing  to 
give  the  instruction  requested  by  plaintiff's  counsel,  heretofore  set 
out,  and  in  charging  the  jury  to  the  contrary;  and  (2)  the  action  of  the 
court  in  excluding  evidence  as  to  the  state  of  account  between  Blodgett 
and  the  Dry  Goods  Company,  and  especially  evidence  showing  tfiat 
Blodgett  owed  the  company  $84,000. 

[1]  The  instruction,  so  requested  to  be  given  and  so  refused  by  the 
court,  is  in  the  following  words : 

"  ♦  ♦  ♦  The  form  of  the  note  sued  on  herein  was  sufficient  to  convey  no- 
tice to  Raymond  Robins  that  the  check  was  a  check  drawn  on  the  funds  of 
a  corporation  and  that  the  same  was  being  used  in  payment  of  the  personal 
debt  of  Tom  Blodgett" 

There  was  no  error  in  refusing  to  give  this  instruction,  or  in  giv- 
ing the  contrary  advice  to  the  jury,  as  found  in  the  charge.  The  in- 
struction was  foreign  to  the  only  issues  created  by  the  pleadings,  and 
imposed  upon  the  plaintiff  a  burden  he  was  not  required  to  carry,  and 
a  greater  burden  than  the  court,  in  its  charge,  imposed  upon  him.  The 
court,  in  its  charge,  told  the  jury,  in  effect,  that  if  Blodgett  borrowed 
the  money  for  his  own  use,  and  not  for  the  use  and  benefit  of  his 
company,  the  repayment  of  the  loan  out  of  the  funds  of  the  company 
was  without  consicjeration,  and  defendant  was  liable  to  the  plaintiff  for 
the  return  of  the  money  so  paid  to  him.    But,  on  the  other  hand,  if 
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Blodgett  borrowed  the  money  for  the  use  and  benefit  of  the  Cox- 
Blodgett  Company,  and  Mr.  Blodgett,  when  he  received  it,  turned  it 
over  to  the  company  and  the  company  had  the  use  of  it,  it  ought  to 
have  paid  it,  as  it  did,  and  the  defendant  ought  not  to  be  required  to 
pay  it  back.  This  charge  clearly  advised  the  jury  that  defendant  was 
liable  for  the  return  of  the  money  if  it  was  borrowed  by  Blodgett  for 
his  own  use,  and  not  for  the  use  of  the  company,  whether  he  (the  de- 
fendant) knew  or  had  reason  to  believe  Blodgett  was.  making  use  of 
the  company's  money  for  his  own  purposes  or  not.  How,  then,  could 
plaintiff  have  been  injured  by  the  court's  failure  to  suggest  to  the  jury 
;»ny  consideration  of  whether  defendant  knew  or  had  reason  to  believe 
Blodgett  was  so  using  the  funds  of  the  company?  Certainly  plaintiff 
was  not  injured  by  the  refusal  to  give  the  instruction  requested  by 
him. 

[2]  Did  the  court  err  in  excluding  evidence  relating  to  the  state  of 
account  between  Blodgett  and  the  Cox-Blodgett  Company,  and  especial- 
ly in  excluding  proof  offered  to  the  effect  that  Blodgett  owed  the  com- 
pany $84,000?  Before  considering  this  assignment  the  state  of  the 
record  should  be  carefully  noted.  Counsel  for  plaintiff,  in  asking  ques- 
tions relating  to  this  subject,  stated,  on  inquiry  by  the  court,  that  he 
was  not  able  to  fix  any  time  when  Blodgett  was  so  indebted  to  the 
company,  or  to  fix  any  specific  dates  when  the  accounts  were  taken. 
He  said,  "We  cannot  state  whether  it  occurred  before  or  after"  the 
transactions  involved  in  this  case,  but  said  we  "should  let  the  jury  say 
when  it  occurred."  The  court  then  sustained  an  objection  excluding 
the  evidence,  stating  at  the  same  time : 

*1  will  allow  you  to  prove  anything  occurring  before,  if  you  can  prove 
anything  occurring  before." 

The  court  was  right.  Any  evidence  of  the  kmd  offered  relating  to 
the  state  of  accounts  between  Blodgett  and  the  company  prior  to  the 
time  of  the  transaction  might  have  been  remotely  relevant  to  the  in- 
quiry whether  Blodgett  borrowed  the  money  from  Robins  for  his  own 
use  or  for  the  use  of  the  company.  This,  however,  is  doubtful ;  but 
certainly  no  such  distantly  related  evidence  should  have  been  permit- 
ted without  so  fixing  the  time  before  March,  1912,  when  the  money 
was  borrowed,  as  to  have  been  influencive  with  Blodgett  in  securing 
the  money.  For  want  of  definiteness  as  to  time,  the  evidence  was 
clearly  inadmissible.  If  admitted,  it  could  have  served  no  other  pur- 
pose than  that  practically  avowed  by  counsel  for  plaintiff,  namely,  to 
confuse  the  jury.    There  was  no  error  in  excluding  it. 

Some  other  arguments  are  made  by  counsel  in  their  brief,  to  which 
we  have  given  careful  consideration,  and  find  nothing  in  them  which 
warrants  a  reversal  of  this  judgment.  The  court,  in  its  charge  to  the 
jury,  reduced  the  case  to  the  simple  issue  created  by  the  pleadings, 
excluding  all  collateral  or  confusing  propositions,  and  in  this  way  tfie 
jury  got  some  real  help  from  the  court,  and  brought  in  what  seems 
to  us  an  intelligent  and  correct  verdict. 

[3]  We  have  so  far  confined  ourselves  closely  to  the  pleadings  in  the 
case  and  to  the  actual  proceedings  of  the  trial  under  those  pleadings ; 
but  it  may  not  be  amiss  to  observe  that  the  promise  made  by  the  presi- 
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dent  of  the  O)x-Blodgett  Company  to  repay  the  money  borrowed  from 
Robins  for  the  use  and  benefit  of  the  company,  and  actually  so  used 
by  the  company,  created  an  obligation  on  the  part  of  the  company 
to  pay  the  money  to  Robins,  supported  by  abundant  authoiihr.  Wc 
have  held  in  the  cases  of  Cherry  v.  City  National  Bank,  75  C.  C.  A. 
343,  144  Fed.  587,  Flower,  Trustee,  v.  Commercial  Trust  Co.,  138 
C.  C.  A.  580,  223  Fed.  «18,  and  Leonard  v.  State  Exchange  Bank 
of  Elk  City,  Oklahoma,  236  Fed.  316,  149  C.  C.  A.  448,  that  facts  of 
the  kind  just  recited  are  sufficient  to  subject  the  Cox-Blo<^tt  Com- 
pany to  direct  liability  to  Robins  for  the  amount  of  money  so  bor- 
rowed and  so  used. 

[4]  Moreover,  a  promise  made  for  a  valuable  consideration  to  a 
third  person,  for  the  benefit  of  another,  is  one  which  in  equity,  if  not 
at  law,  may  be  enforced  by  the  third  person  directly.  Most  clearly, 
then,  the  voluntary  payment  by  one  so  legally  obligated  to  make  it  is 
supported  by  a  sufficient  consideration. 

The  judgment  is  affirmed. 


(236  Fed,  120) 

ELLIS  V.  TREAT  et  aL* 

(Gircnlt  Ck)i]rt  of  Appeals,  Ninth  drcoit.    September  5,  1916w) 

No.  2758. 

1.  Specific  Pkeformancb  «=»12e(3)— Actions — Right  to — ^Variance. 

The  courts  cannot  make  contracts  for  parties,  and  a  decree  of  specific 
performance  must  conform  to  the  precise  contract  between  the  parties; 
therefore,  under  a  complaint  seeking  specific  performance  of  a  contract, 
whereby  defendant  was  to  transfer  mining  clatms  to  a  corporation  and  to 
deliver  to  complainants  a  percentage  of  the  stock,  a  decree  of  specific  per- 
formance, directing  defendant,  the  corporation  not  having  been  formed, 
to  transfer  such  percentage  of  the  claims  to  complainants,  is  invalid. 

[Ed.  Note. — For  other  cases,  see  Specific  Performance,  Cent  Di«.  I 
401;    Dec.  Dig.  <e=»126(3).] 

2.  Estoppel  ^=s>56 — Equitable  Estoppel — How  Raised. 

Where  defendant,  having  agreed  to  transfer  the  mining  claims  to  a  cor- 
poration to  be  formed  and  to  deliver  a  percentage  of  the  stock  to  com- 
plainants, leased  the  claims,  the  incorporation  being  abandoned,  under 
an  instrument  reciting  that  complainants  were  the  owners  of  a  percentage 
of  the  property,  defendant  is  not  estopped,  complainants  not  having  cbang- 
ed  their  position,  from  denying  that  they  had  tltlei  to  any  part  of  the 
claims. 

[Ed.  Note. — ^For  other  cases,  see  Estoppel,  Cent  Dig.  §  142 ;  Dec  Dig. 

3.  Specific  Performance  «=»28(1) — Contracts — iNDEFiNiTKNEsa 

Specific  performance  of  the  contract  must  be  denied,  where  it  did  not  fix 
the  amount  of  the  capital  stock  of  the  proposed  corporation,  the  number  or 
.  value  of  its  shares,  the  number  of  its  directors,  the  place  of  its  business, 
its  powers  or  its  duration,  for  the  contract  is  too  indefinite  to  be  en- 
forced. 

[Ed.  Note. — For  other  cases,  see  Specific  Performance,  Cent  Dig.  §1  61, 
65,  66;   Dec.  Dig.  <e=»28(l).] 

«=»For  other  cases  see  same  topic  ft  KB7-NUMBER  in  all  Key-Numbered  DigesU  ft  Indexes 
'Rehearing  denied  October  23,  19U. 
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4.  Specific  Pebtobicancb  ^=s»119 — Right  to — Performance  by  Goicplainant. 

Where  complainants  were  to  dispose  of  10  per  cent  of  the  capital  stock, 
the  proceeds  of  which  was  to  be  used  in  development  work  and  it  did  not 
appear  when  specific  performance  was  sought  that  complainants  were 
then  aJble  to  make  such  sale,  the  project  having  been  delayed  because  of 
their  previous  inability,  specific  performance  must  be  denied;  complain- 
ants not  showing  that  they  were  able  to  do  equity. 

[Ed.  Note. — For  other  cases,  see  Specific  Performance,  Cent  Dig.  §{ 
882,  383;   Dec.  Dig.  <8=»119.] 

6.  Equity  ^=»66 — Maxims — Doing  Equity. 

Under  the  rule  that  he  who  seeks  equity  must  do  equity,  specific  per- 
formance, which  is  a  discretionary  remedy,  will  be  denied,  where  complain- 
ant does  not,  on  his  part  show  compliance  with  the  substantial  conditions 
of  a  contract 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent  Dig.  {{  188-190 ;  Dec.  Dig. 
«=»66.] 

6.  Specific  Performance  ^=»14 — Right  to — Denial. 

Specific  performance  of  a  contract  to  convey  mining  claims  to  a  cor- 
poration to  be  formed  and  to  deliver  to  complainants  a  percentage  of  the 
total  shares  will  be  denied,  because  calling  for  action  by  persons  other 
than  those  who  are  parties  to  the  contract,  necessitating  intervention  of 
directors,  etc. 

[Ed.  Note. — For  other  cases,  see  Specific  Performance,  Cent  Dig.  S§  33, 
41;    Dec.  Dig.  «8=»14.] 

7.  Specific  Performance  ^=>62 — Right  to — ^Transfer  of  Corporate  Stock. 

Specific  performance  of  a  contract  to  convey  shares  of  corporate  stock 
will  be  denied,  unless  the  facts  show  an  unusual  and  exceptional  situation 
in  which  damages  will  be  inadequate ;  therefore,  where  it  did  not  appear 
that  damages  would  be  inadequate,  specific  performance  of  a  contract  to 
convey  mining  claims  to  a  corporation  to  be  formed,  and  transfer  a  per- 
centage of  the  shares  to  complainants,  will  be  denied. 

[Ed.  Note.— For  other  cases,  see  Specific  Performance,  Cent  Dig.  {  188 ; 
Dec.  Dig.  <8=»62.] 

Api)eal  from  the  District  Court  of  the  United  States  for  the  Third 
Division  of  the  Territory  of  Alaska;  Fred  M,  Brown,  Judge. 

Bill  by  George  C.  Treat  and  others  against  H.  E.  Ellis.  From  a 
decree  for  complainants,  defendant  appeals.  Reversed  and  remanded, 
with  directions  to  dismiss. 

On  May  15,  1907,  the  appellant  the  owner  of  the  Mystic  lode  mining  claim, 
entered  into  an  agreement  with  the  appellees  Treat  and  Smith,  whereby  the 
latter  advanced  $500  to  pay  for  shipping  five  tons  of  ore  from  said  mining 
claim  to  a  smelter.  Treat  and  Smith  were  to  receive  back  their  $500,  and  also 
one-fourth'of  the  net  returns  from  the  smelter,  and  in  case  those  returns  were 
insufficient  to  repay  said  $500  to  Treat  and  Smith,  they  were  to  have  a  lien 
on  the  mining  claim  to  secure  the  same.  They  received  nothing  from  the 
smelter  returns.  On  July  9,  1908,  the  parties  entered  into  an  agreement 
whereby  the  appellant  was  to  deed  eight  mining  claims,  including  the  Mystic 
mining  claim  to  a  corporation  to  be  called  the  Mystic  Gold  Mining  Company. 
The  whole  of  the  capital  stock  of  the  corporation  was  to  be  issued  to  the  ap- 
pellant and  he  was  to  transfer  to  Treat  and  Smith  20  per  cent  thereof,  and 
to  turn  over  to  the  treasurer  of  the  cori)oration  an  additional  20  per  cent.,  to 
be  sold  to  pay  for  development  work,  etc.  Treat  and  Smith  agreed  to  pay  all 
the  exjpenses  of  incorporating  the  company,  recording  and  fiUng  necessary 
papers,  and  to  receipt  in  full  for  all  claims  they  had  against  the  appellant  and 
*to  give  whatever  time  and  attention  that  might  be  necessary  to  the  proper 
organization  of  said  corporation  and  the  sale  of  said  stock."  Articles  of  In- 
corporation were  prepared  by  Smith,  but  were  not  executed.     The  parties 

e=>For  oUiar  cases  sse  sams  topic  6  KEY-NUMBER  In  all  Ko7-Numb«red  DlgMU  &  Indsxea 
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were  nnable  to  sell  any  of  the  stock,  and  no  stock  was  ever  Issned.  On  June 
5,  1909,  one  Crane  secured  an  option  on  the  mining  claims,  with  the  right  to 
lease  the  same  for  a  period  of  six  years.  In  the  option  it  was  provided  that 
85  per  cent  of  the  royalty  under  the  lease  was  to  be  paid  to  the  appellant,  and 
the  remainder  to  Treat  and  Smith.  The  option  was  not  carried  out,  and  on 
July  23,  1909,  Miller,  trustee,  was  substituted  for  Crane,  and  a  lease  was  made 
which  recited  that  the  appellant  was  a  four-fifths  owner,  and  Treat  and  Smith 
each  owned  10  per  cent,  of  the  mining  claims.  The  lessee  paid  to  the  appel- 
lant under  the  lease  something  over  $50,000,  and  to  Treat  and  Smith  about 
$7,000,  but  surrendered  possession  of  the  premises  in  July,  1914.  In  May.  1915, 
the  appellees  began  their  suit  against  the  appellant  for  specific  performance 
of  the  contract  of  July  9,  1908,  alleging  that,  owing  to  the  stringency  of  the 
money  market  and  the  difficulty  tiiat  would  be  experienced  in  selling  treasury 
stock  of  the  proposed  corporation  to  advantage,  it  was  decided  by  all  the 
parties  to  the  contract  of  July  9,  1908,  to  await  a  more  opportune  time  to 
form  the  corporation,  and  that,  while  awaiting  that  time,  the  leases  were 
made  to  the  mining  claims,  with  the  understanding  that  at  the  termination 
thereof  the  corporation  would  be  formed,  and  the  contract  of  July  9,  1908, 
would  be  carried  out.  The  prayer  of  the  complaint  was  that  the  appellant 
specifically  perform  the  contract  of  July  9,  1908,  or  that  he  convey  to  the 
appellees  Treat  and  Smith  each  an  undivided  one-tenth  interest  In  all  of  the 
eight  mining  claims,  and  that  the  said  appellees  be  adjudged  and  decreed  to 
be  the  owners  of  an  undivided  one-fifth  interest  in  all  machinery,  tools,  equip- 
ment, buildings,  and  improvements  placed  on  said  mining  claims. 

The  answer  of  the  appellant  alleged  that  about  two  months  after  the  execu- 
tion of  the  contra9t  of  July  9,  1908,  Treat  and  Smith  informed  the  appel- 
lant that  they  could  not  carry  out  their  part  of  the  contract,  and  a!sked 
him  to  pay  them  the  money  which  he  owed  them,  and  that  it  was  then 
specifically  agreed  between  the  parties  that  the  contract  of  July  9,  1908, 
should  be  abandoned,  and  that  Treat  and  Smith  should  hold  the  mining 
claims  of  appellant  as  security  for  the  money  formerly  owing  to  them,  from 
the  payment  of  which  the  appellant  was  to  have  been  released  under  the  terms 
of  the  contract  of  July  9,  1908.  The  decree  adjudged  Treat  to  be  the  owner 
of,  and  entitled  to,  the  immediate  possession  of  an  undivided  one-tenth  inter- 
est, and  that  Smith  and  Archibald,  to  whom  Smith  had  transferred  a  one-half 
interest,  were  each  the  owner  of,  and  entitled  to  the  immediate  possession  of, 
an  undivided  one-twentieth  interest  of  the  eight  mining  claims,  and  required 
the  appellant  to  convey  said  interests  to  the  respective  appellees. 

T.  C.  West,  of  San  Francisco,  Cal.,  and  Charles  Ganty,  of  Valdez, 
Alaska,  for  appellant. 

Donohoe  &  Dimond  and  Lyons  &  Ritchie,  all  of  Valdez,  Alaska,  and 
Smith,  Newcomb  &  Worthington,  of  Seattle,  Wash.,  for  appellees. 

Before  GILBERT,  ROSS,  and  HUNT,  Circuit  Judges. 

GILBERT,  Circuit  Judge  (after  stating  the  facts  as  above).  [1,2] 
The  assignments  of  error  bring  in  question  the  sufficiency  of  the  com- 
plaint to  state  a  cause  of  suit,  and  the  propriety  of  the  decree  which 
was  rendered  thereon.  The  decree  is  clearly  erroneous,  for  the  rea- 
son that  it  is  unsupported  by  the  allegations  of  the  complaint.  It  does 
not  appear  from  the  complaint  that  the  appellant  ever  promised  or 
agreed  to  convey  to  the  appellees  Treat  and  Smith  any  interest  in  the 
mining  claims.  What  the  appellant  agreed  to  do  was  to  convey  to  a 
corporation  thereafter  to  be  formed  eight  mining  claims,  in  considera- 
tion of  all  the  stock  of  the  corporation,  and  thereafter  to  transfer  to 
the  appellees  20  per  cent,  of  the  stock.  The  decree  treats  the  contract 
as  a  contract  to  convey  an  interest  in  real  estate,  which  it  is  not.  It 
is  an  agreement  to  transfer  personal  property.    No  principle  of  the 
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law  of  specific  performance  is  more  thoroughly  established  than  that 
the  decree  must  conform  to  the  precise  contract  made  between  the 
parties.  A  court  will  not  make  a  contract  for  them.  36  Cyc.  789; 
Cachet  v.  Morton,  181  Ala.  179,  61  South.  817;  Philadelphia  &  Read- 
ing Railroad  v.  Lehigh  Navigation  Co.,  36  Pa.  204.  The  fact  that  the 
lease  of  the  mining  property  contained  the  recital  that  the  appellant 
and  Treat  and  Smith  were  the  owners  of  the  property  cannot  be  held 
to  estop  the  appellant  now  to  dispute  the  appellees'  claim  of  title.  The 
essential  elements  of  estoppel  are  lacking.  It  is  not  shown  that  Treat 
and  Smith  relied  on  any  admission  of  their  title  by  the  appellant,  or 
that  they  changed  their  position  as  to  the  property  in  any  way,  and 
there  is  no  proof  that  the  original  contract  was  ever  changed. 

It  remains  to  be  considered  whether,  under  the  allegations  of  the 
bill,  and  the  prayer  for  such  other  and  further  relief  as  may  be  just 
and  equitable,  the  appellees  are  entitled  to  a  decree  for  the  specific 
performance  of  the  contract  which  they  pleaded.  There  are  several 
reasons  why  such  relief  must  be  denied  them: 

[3]  1.  The  contract  as  pleaded  is  too  indefinite  and  uncertain  to 
justify  a  decree  of  specific  performance.  It  contains  no  mention  of 
the  amoimt  of  the  capital  stock  of  the  proposed  corporation,  the  num- 
ber or  value  of  its  shares,  the  number  of  its  directors,  the  place  of  its 
business,  its  powers,  or  its  duration.  It  is  the  accepted  rule  that  the 
minds  of  the  parties  must  have  met  upon  all  the  terms  of  the  contract 
the  specific  performance  of  which  is  sought  to  be  enforced.  Pressed 
Steel  Car  Co.  v.  Hansen,  137  Fed.  403,  71  C.  C.  A.  207,  2  L.  R.  A. 
(N.  S.)  1172;  Jones  v.  Patrick  (C.  C.)  145  Fed.  440;  Williams  v. 
Stewart,  25  Minn.  516;  McKnight  v.  Broadway  Investment  Co.,  147 
Ky.  535,  145  S.  W.  377;  Schenck  v.  Ballou,  253  111.  415,  97  N.  E. 
704,  Ann.  Cas.  1913A,  251 ;  Talmadge  v.  Arrowhead  R.  Co.,  101  Cal. 
367,  35  Pac.  1000;  Tharp  University  v.  Komus  Realty  Co.,  159  Ky. 
386, 167  S.  W.  136;  Ward  v.  Newbold,  115  Md.  689,  81  Atl.  793,  Ann. 
Cas.  1913 A,  919;  Strack  v.  Roetzel  (Okl.)  148  Pac.  1017. 

[4, 5]  2.  The  appellees  have  never  performed  the  covenants  which 
were  to  be  kept  and  performed  by  them.  They  allege  in  their  com- 
plaint that  performance  was  rendered  impossible  by  the  stringency 
of  the  money  market,  and  the  difficulty  which  would  probably  have 
been  experienced  in  selling  the  treasury  stock.  There  is  nothing  to 
show  that  conditions  are  any  better  at  the  present  time,  or  that  the 
appellees  now  are,  or  ever  will  be,  able  to  sell  the  treasury  stock.  While 
the  appellant  was  to  part  with  20  per  cent,  of  his  stock,  which  in  a 
sense  may  be  said  to  represent  one-fifth  of  his  mining  property,  he  was 
to  receive,  as  part  of  the  consideration  therefor,  the  benefit  of  the  pro- 
ceeds of  another  20  per  cent,  of  the  stock  to  be  sold  by  the  services 
of  the  appellees  and  applied  to  the  development  of  the  mines.  Specific 
performance  is  not  a  matter  of  right,  but  rests  in  the  sound  judicial 
discretion  of  the  court,  and  before  it  may  be  awarded,  it  must  appear 
that  the  complainant  on  his  part  has  complied  with  the  substantial  con- 
ditions of  the  contract,  under  the  rule  that  he  who  seeks  equity  must 
himself  do  equity.  Washington  Irr.  Co.  v.  Krutz,  119  Fed.  279,  56  C. 
C.  A,  1 ;  Cronen  v.  Moore,  210  Fed.  239,  127  C.  C.  A.  57. 
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[8]  3.  Even  if  the  contract  were  specific  and  certain,  we  are  of  the 
opinion  that  within  well-settled  principles  which  govern  specific  per- 
formance, equity  should  withhold  the  specific  relief  here  sought,  on 
the  ground  that  the  complaint  calls  for  the  performance  of  acts  which 
require  the  participation  of  others  not  parties  to  the  contract  or  to 
the  suit,  such  as  the  execution  of  articles  of  incorporation,  the  elec- 
tion of  a  board  of  directors,  the  adoption  of  resolutions,  and  other 
details  of  corporate  action.  A  court  of  equity  will  not,  for  instance, 
compel  a  corporation  to  buy  in  its  stock  in  order  to  carry  out  an 
agreement  whereby  it  has  promised  to  pay  for  a  lease  of  lands  in 
stock.  Smith  v.  Flathead  River  Coal  Co.,  64  Wash.  642,  117  Pac.  475. 
Nor  will  it  require  the  specific  performance  of  an  agreement  to  enter 
into  a  copartnership.  Pomeroy  Specific  Performance  of  Contracts, 
§  290;  Hyer  v.  Richmond  Traction  Co.,  168  U.  S.  471,  18  Sup.  Ct 
114,  42  L.  Ed.  547.  Nor  will  it  compel  a  defendant  to  buy  real  estate 
in  order  to  carry  out  his  contract  to  convey  the  same.  Laubengayer 
V.  Rohde,  167  Mich.  605,  133  N.  W.  535. 

[7]  4.  While  this  is  a  suit  to  compel  the  creation  and  organization 
of  a  corporation,  and  the  transfer  of  a  portion  of  its  stock  after  is- 
suance, it  is,  so  far  as  the  appellee's  interest  therein  is  concerned,  a 
suit  to  compel  the  transfer  of  stock.  It  is  the  rule  that  a  decree  for 
the  specific  performance  of  a  contract  to  convey  shares  of  stock  in 
a  corporation  will  be  denied  unless  the  facts  pleaded  and  shown  pre- 
sent an  unusual  and  exceptional  situation  in  which  damages  will  be 
inadequate.  Bernier  v.  Griscom-Spencer  Co.  (C.  C.)  169  Fed.  889. 
In  Bacotf-v.  Grosse,  165  Cal.  481,  132  Pac.  1027,  Judge  Sloss,  for  the 
Supreme  Court  of  California  said : 

"Undoubtedly  it  Is  the  general  rule  that  equity  wiU  not  compel  the  delivery 
of  specific  personal  property  wrongfully  withheld,  nor  enforce  the  spe- 
cific performance  of  a  contract  to  sell  chattels,  unless  It  is  shown  that 
money  damages  for  the  breach  of  the  obligation  would  not  afford  adequate  re- 
lief. Senter  v.  Davis,  38  Cal.  450;  Harle  v.  Haggin,  131  App.  Div.  742,  116 
N.  Y.  Supp.  51 ;  Civ.  Code,  §  3387.  This  rule  has  often  been  applied  to  ac- 
tions involving  corporate  stock,  the  rule  declared  being  that  the  plaintiff  will 
be  denied  specific  relief  in  the  absence  of  proof  that  he  would  derive  some  pe- 
culiar advantage  from  the  possession  of  the  particular  stock  which  he  seeks 
to  retain." 

The  decree  is  reversed,  and  the  cause  is  remanded,  with  instructions 
to  dismiss  the  same. 


(236  Fed.  124) 

MATHER  V.  STOKELY. 

(Circuit  Court  of  Appeals,  First  Circuit    September  13,  1916.) 
No.  1167. 
1.  Covenants  ^=»125(1)— Covenant  of   Seisin— Action   fob   Bbbach— De- 
fenses. 

The  defendant  in  an  action  for  breach  of  a  covenant  of  seisin  is  entitled 

in  reduction  of  damages  to  the  benefit  of  any  profits  derived  from  the 

land  by  plaintiff,  and  for  which  by  reason  of  lapse  of  time  he  is  not  liable. 

[Ed.  Note.— For  other  cases,  see  Covenants,  Cent.  Dig.  §§  231,  232,  234; 

Dec.  Dig.  <e=>125(l).3 ' _ 
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2.  Judgment  ^=»414 — ^Relief  Against  in  Equttt — ^Defenses  Abising  After 
Judgment. 

Where,  after  rendition  of  judgment  against  the  defendant  In  an  action 
for  breach  of  covenant  of  seisin,  and  before  satisfaction,  the  title  of  plain- 
tiff, who  had  remained  in  undisturbed  possession  and  use  of  the  land,  was 
made  good  by  the  running  of  the  statute  of  limitations,  defendant  may 
maintain  a  suit  in  equity  to  enjoin  enforcement  of  the  judgment 

[Ed.  Note.— For  other  cases,  see  Judgment,  Cent.  Dig.  {  780;  Dec.  Dig. 
€=»414.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  District 
of  Massachusetts;   Frederic  Dodge,  Judge. 

Suit  in  equity  by  John  L.  Mather  against  Hattie  N.  Stokely.  De- 
cree for  defendant,  and  complainant  appeals.    Reversed. 

HoUis  R.  Bailey,  of  Boston,  Mass.,  for  appellant. 
Theobold  M.  Connor,  of  Northampton,  Mass.  (David  H.  Keedy,  of 
Amherst,  Mass.,  on  the  brief),  for  appellee. 

Before  PUTNAM  and  BINGHAM,  Circuit  Judges,  and  MOR- 
TON, District  Judge. 

MORTON,  District  Judge.  [1]  This  is  a  suit  in  equity  to  enjoin 
the  respondent  from  enforcing  a  judgment  obtained  in  an  action  at 
law  by  her  against  the  complainant  in  the  District  Court  for  breach 
of  covenants  of  seisin  and  good  right  to  convey  contained  in  a  deed 
from  him  to  her  of  a  tract  of  timber  land  in  Florida,  comprising  about 
1,100  acres.  The  present  case  was  heard  upon  demurrer,  and  a 
decree  was  entered  dismissing  the  bill.  The  complainant  has  appealed. 
The  bill  was  amended  before  the  hearing,  and  it  was  the  amended 
bill  that  was  dismissed.  The  judgment  in  the  action  at  law  has  not 
been  satisfied  in  whole  or  in  part.  An  interlocutory  injunction  re- 
straining the  enforcement  of  the  judgment  until  further  order  was 
issued  as  prayed  for. 

The  gist  of  the  amended  bill  is  that  upon  receiving  the  deed  the 
respondent,  Stokely,  immediately  entered  into  possession  of  the  tract 
described  in  it  and  has  continued  in  possession  of  the  same  ever  since ; 
that  she  and  her  grantees  have  been  exercising  thereon,  without  dis- 
turbance from  any  one,  the  rights  of  cutting  timber  and  of  turpentin- 
ing, and  she  has  realized  therefrom  upwards  of  $7,500;  and  that  the 
Florida  statute  of  limitations  has  run  in  her  favor  against  the  owners 
and  holders  of  the  paramount  title  to  the  land  since  the  trial  and 
assessment  of  damages  in  the  action  at  law.  The  bill  prays,  among 
other  things,  that  it  may  be  decreed  that  the  respondent  is  entitled 
to  only  nominal  damages,  and  that  she  may  be  permanently  enjoined 
from  enforcing  the  judgment  by  taking  out  execution,  or  otherwise. 

The  action  at  law  (Mather  v.  Stokely,  218  Fed.  764,  134  C.  C.  A. 
442)  must  be  taken  to  have  decided  that  there  was  a  breach  as  alleged 
of  the  covenants  of  seisin  and  of  good  right  to  convey.  That  ques- 
tion is  therefore  concluded.  The  complainant  does  not  contend  that 
it  is  not,  and  he  does  not  seek  in  the  present  suit  to  review  the  cor- 
rectness of  that  decision.     It  must  also  be  taken  as  decided  in  that 

^=:>For  other  casM  Me  lame  topio  it  KBT-NUMBER  in  all  Key-Nttmb«red  Digests  ft  Indexes 


Digitized  by  VjOOQIC 


336  149  C.  C.  A.  BBP0BT8 

case  that,  upon  the  facts  appearing  there,  the  rule  of  damages  was 
the  consideration  paid  for  the  land  and  interest  from  the  date  of 
payrtient. 

[2]  This  case,  however,  presents  a  different  question  from  any 
that  arose  in  that  action,  viz.  whether,  the  statute  of  limita- 
tions having  nm  in  the  grantee's  favor  since  the  trial  and  assessment 
of  damages  in  that  case,  and  the  judgment  being  still  unsatisfied 
in  whole  or  in  part,  the  complainant  is  entitled  to  relief  in  equity  to 
prevent  the  enforcement  of  the  judgment.  It  is  not  contended,  and 
indeed  could  not  be,  that  the  running  of  the  statute  since  the  verdict 
would  operate  as  a  bar  to  the  maintenance  of  that  action. 

An  objection,  somewhat  preliminary  in  its  nature,  which  would,  if 
well  taken,  be  fatal,  is  urged.  It  is  that  the  facts  now  relied  on  could 
have  been  taken  advantage  of  in  the  action  at  law,  and  that  the  com- 
plainant has  therefore  l^en  guilty  of  laches.  The  short  answer  to 
that  objection  is  that,  according  to  the  allegations  of  the  amended 
bill,  which,  for  the  purposes  of  the  hearing  on  the  demurrer,  must 
be  taken  as  true,  the  statute  of  limitations  had  not  run,  as  to  the) 
land,  at  the  time  of  the  trial,  and  the  complainant  could  not  then  have 
availed  himself  of  the  facts  now  alleged  in  reference  thereto,  in  re- 
duction of  damages,  or  otherwise.  Neither  could  he  have  taken  ad- 
vantage of  them,  as  of  right,  if  at  all,  on  a  motion  in  arrest  of  judg- 
ment, or  for  a  new  trial.  They  would  have  had  to  be  introduced  into 
the  case  as  a  new  issue,  which  had  come  into  existence  since  the  ver- 
dict, something  which  the  Supreme  Judicial  Court  of  Massachusetts 
said  in  Marshall  v.  Merritt,  13  Allen,  274,  concerning  a  motion  for 
leave  to  file  a  supplemental  answer  setting  up  a  settlement  after  ver- 
dict, it  knew  of  no  practice  to  authorize. 

There  can  be  no  doubt  that  if  the  statute  had  run  in  favor  of  the 
respondent  at  any  time  down  to  the  trial  and  the  actual  assessment 
of  damages,  or  if  it  had  appeared  that  the  respondent  had  received 
profits  from  the  land  for  which,  by  lapse  of  time,  she  was  no  longer 
accountable  to  anybody,  the  complainant  would  have  been  entitled 
to  introduce  evidence  of  the  same  in  reduction  of  damages,  though 
he  would  still  have  remained  liable  for  nominal  damages.  In  Cornell 
V.  Jackson,  3  Cush.  (Mass.)  506,  511,  the  court  said,  in  considering 
the  matter  of  damages  for  breach  of  the  covenant  of  seisin : 

"If,  by  any  means,  the  party  is  restored  to  his  land  before  the  assessment  of 
damages,  though  it  cannot  purge  the  breach  of  covenant.  It  wlU  reduce  the 
damages  pro  tauto." 

That  was  a  case  where,  after  action  had  been  brought,  title  to  a 
part  of  the  land  accrued  to  the  plaintiff  by  way  of  estoppel  under 
a  covenant  of  warranty  contained  in  the  deed.  In  Whiting  v.  Dewey, 
15  Pick.  (Mass.)  428,  434,  435,  also  an  action  involving  a  breach 
of  the  covenant  of  seisin,  it  was  held  that  although  the  general  rule 
was  that  the  purchase  money,  with  interest,  was  the  measure  of  dam- 
ages, nevertheless,  inasmuch  as  the  plaintiff  had  received  profits  from 
tiie  land  for  which,  by  reason  of  the  lapse  of  time,  he  was  no  longer 
liable,  such  profits  should  be  deducted  from  the  purchase  money  and 
interest    It  would  seem  in  that  case  that  the  time  had  expired  bc- 
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fore  the  action  was  brought,  but  there  is  no  reason  for  thinking  that 
the  rule  would  have  been  laid  down  any  differently  if  the  time  had 
lapsed  after,  instead  of  before,  the  commencement  of  the  action.  The 
matter  is  summed  up  in  2  Sutherland  on  Damages  (3d  Ed.)  §  599,  p. 
1722,  as  follows: 

"Whatever  the  covenantee  realizes  as  a  benefit  from  the  conveyance  to  him 
wiU  diminish  the  actual  loss.  If  the  title  is  made  good  by  the  statute  of  limi- 
tations, and  there  has  been  no  actual  disturbance  or  injury,  the  damages  would 
be  merely  nominal.  Though  in  these  cases  the  cause  of  action  accrues  upon 
the  execution  of  the  deed,  the  damages  are  assessed  with  reference  to  the  state 
of  facts  existing  at  the  time  when  the  assessment  is  made;  and  any  facts 
occurring  afterwards,  even  up  to  the  actual  assessment  of  the  damages,  tend- 
ing to  increase  or  dlminlsb  them,  may  be  given  in  evidence  and  considered  by 
the  Jury." 

See  Baxter  v.  Bradbury,  20  Me.  260,  37  Am.  Dec.  49;  Morrison 
V.  Underwood,  20  N.  H.  369;  Dickey  v.  Weston,  61  N.  H.  23;  Gar- 
field V.  Williams,  2  Vt.  327,  329;  Catlin  v.  Hurlburt,  3  Vt.  403,  409; 
Miller  v.  Hartford  &  S.  Ore  Co.,  41  Conn.  112;  Noonan  v.  Ilsley,  21 
Wis.  140;  Smith  v.  Hughes,  50  Wis.  620,  7  N.  W.  653;  Wilson  v. 
Forbes,  13. N.  C.  30,  39;  Pate  v.  Mitchell,  23  Ark.  591,  79  Am.  Dec. 
114;  3  Washburn  on  Real  Property  (6th  Ed.)  §  2410;  3  Sedgwick 
on  Damages  (8th  Ed.)  §  978;  Rawle  on  Covenants  for  Title  (4th 
Ed.)  265.  This  rule  is  applied  in  numerous  cases  in  contract  and 
tort,  and  would  seem  to  rest  on  sound  principles  where  the  damages 
themselves  do  not  constitute  tiie  cause  of  action,  but  are  the  conse- 
quences that  flow  from  it. 

There  can  be  no  doubt,  also,  that  it  comes  within  the  purview  of 
jurisdiction  in  equity  to  afford  relief  in  a  proper  case  from  the  en- 
forcement of  a  judgment  that  has  been  rendered  at  law. 

It  is  said  by  Harlan,  J.,  in  Marshall  v.  Holmes,  141  U.  S.  589, 
591,  12  Sup.  Ct.  62,  64  (35  L.  Ed.  870),  quoting  from  Marshall,  C. 
J.,  in  Marine  Ins.  Co.  v.  Hodgson,  7  Cranch,  332,  336,  3  L.  Ed.  362, 
that: 

"Any  fact  which  clearly  proves  it  to  be  against  conscience  to  execute  a 
jndgTnent  and  of  which  the  injured  party  could  not  have  availed  himself  in  a 
court  of  law,    ♦    ♦    ♦    wiU  justify  an  application  to  a  court  of  chancery." 

The  present  would  seem  to  be  a  case  eminently  proper  for  the  ex- 
ercise by  a  court  of  equity  of  its  power  to  restrain  the  enforcement 
of  a  judgment  rendered  at  law.  The  effect  of  the  demurrer  taken 
in  connection  with  the  allegations  of  the  amended  bill  is  to  constitute 
an  admission  on  the  part  of  the  respondent  that  she  has  been  in  pos- 
session of  the  tract  described  in  tiie  deed  from  immediately  after 
receiving  the  deed  down  to  the  present  time,  exercising  the  right  of 
cutting  timber  and  of  turpentining,  and  has  realized  therefrom  up- 
wards of  $7,500,  and  that  the  statute  of  limitations  has  run  in  her 
favor  since  the  time  of  the  assessment  of  damages,  so  that  she  has 
acquired  an  indefeasible  title  to  the  land.  If  the  complainant  is  not 
granted  the  relief  which  he  seeks,  the  result  will  be  that  he  will  have 
to  pay  back  the  full  consideration  which  he  received,  although  the 
respondent  has  acquired  in  the  meantime,  without  any  expense  or 
trouble  on  her  part,  by  mere  adverse  possession,  full  title  to  the  land, 
149  C.C.A.— 22 
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and  has  already  received  in  the  way  of  profits  more  than  she  paid, 
plus  interest,  for  which  sums  she  is  no  longer  accountable  to  any 
one.  Such  a  result  should  be  avoided  if  it  can  be,  and  we  think  that 
it  can. 

It  is  plain,  as  before  suggested,  that,  if  the  statute  had  run  in  the 
grantee's  favor  before  the  trial  and  the  assessment  of  damages,  that 
fact  could  have  been  shown  in  reduction  of  damages.  No  good  reason 
can  be  given  why  this  right  to  benefit  by  the  running  of  the  statute 
should  be  limited  to  the  action  at  law,  or  why  the  complainant  should 
be  denied  relief  because  the  statute  has  run  since  the  trial  and  assess- 
ment of  damages  instead  of  before.  So  to  hold,  would  put  it  in 
the  power  of  the  covenantee,  by  bringing  action  before  the  statute 
had  run,  to  deprive  the  covenantor  of  any  opportunity  to  show  that 
the  statute  had  subsequently  run  in  favor  of  the  covenantee,  and 
that  the  latter  had  received  profits  which  should  in  equity  and  good 
conscience  go  as  reduction  of  the  damages.  This  is  enough  to  show 
that  there  cannot  be  any  such  limit  or  bar  to  the  relief  which  is 
sought,  unless  there  is  some  other  ground  on  which  it  should  be  re- 
fused. 

The  respondent  contends  that  her  bringing  of  the  action  at  law 
operated  to  prevent  the  running  of  the  statute  and  the  acquisition 
by  her  of  a  title  by  adverse  possession.  But,  in  the  first  place,  there 
is  nothing  in  the  Florida  statute  (see  3  Washburn  on  Real  Property 
[6th  Ed.]  p.  150),  by  way  of  exception  or  otherwise,  to  prevent  the 
running  of  it  in  her  favor  because  she  brought  suit  for  the  breach 
of  the  covenants  of  seisin  and  good  right  to  convey;  and,  in  the 
next  place,  her  admission  that  she  has  been  in  possession,  cutting 
timber  and  turpentining  over,  so  far  as  appears,  the  whole  tract,  can 
have,  it  seems  to  us,  no  less  effect  than  occupancy  by  the  erection 
of  buildings  would  have  had  in  respect  to  the  land  so  conveyed,  acts 
which  she  would  not  have  been  permitted  to  falsify  by  a  disclaimer, 
or  plea  of  non  tenure.  Proprietors  of  Locks  and  Canals  v.  Nashua 
&  Lowell  R.  R.,  104  Mass.  1,  10,  6  Am.  Rep.  181. 

It  is,  no  doubt,  true,  as  the  respondent  contends,  that  upon  satis- 
faction in  full  by  the  complainant  of  the  judgment,  the  respondent 
would  be  estopped  from  asserting  any  title  under  her  deed  as  against 
him  to  the  tract  described  in  it.  But  as  the  case  stands  the  com- 
plainant is  not  and  cannot  be  required  to  satisfy  the  judgment;  and 
the  contention  has  therefore  no  force  or  effect.  The  objection  that 
neither  the  profits  received,  nor  any  part  thereof,  nor  the  title  acquired 
by  the  respondent,  came  from  the  complainant,  is  fully  met  by  the 
cases  referred  to  above. 

We  have  thus  far  dealt  with  the  case  as  concerning  the  title  to 
the  land  only.  The  bill  also  refers  to  rents  and  profits  of  the  land 
alleged  to  have  been  received  by  the  respondent ;  but  it  does  not  allege 
that  at  the  time  of  the  trial  and  assessment  of  damages  the  statute 
of  limitations  against  personal  actions  had  not  run  in  her  favor,  nor 
that  she  was  at  that  time  still  liable  to  the  paramount  owner  for  such 
rent  and  profits.  If  her  liability  was  then  barred,  the  amount  of 
the  rent  and  profits  could  have  been  shown  by  Mather  and  applied 
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in  reduction  of  damages  (cases  supra) ; .  and  he  is  not  now  entitled 
to  equitable  relief  in  respect  thereto. 

The  decree  of  the  District  Court  is  reversed,  and  the  case  is  re- 
manded to  that  court  for  further  proceedings  not  inconsistent  wifli 
this  opinion ;  and  the  appellant  recovers  his  costs  of  appeal. 

PUTNAM,  Circuit  Judge,  concurs  in  the  result 


(236  Fed.  129) 

BOSTON  &  M.  B.  R.  v.  TITCOMB. 

(Clrcnit  Court  of  Appeals,  First  Circuit.    August  29,  1916.) 

No.  1186. 

1.  Nbgliobngk  ^=»122(1)— Actions — Contbibutobt  Nboliobncb — Burden  of 

Pboof. 

Under  the  rule  of  the  federal  courts,  the  burden  of  proving  contributory 
negligence  in  a^  action  for  personal  injury  rests  on  the  defendant. 

[Ed.  Note.— For  other  cases,  see  Negligence,  Cent  Dig.  §§  221,  229,  233, 
234;  Dec.  Dig.  «=>122(1).] 

2.  Rahaoads  ^s>333(1) — ^Injury  at  Crossing — Contributort  Negligencb. 

Deceased  was  struck  and  killed  by  the  engine  of  a  train  on  defendant's 
railroad  as  he  was  walking  over  a  crossing  in  the  evening.  He  was  fa- 
miliar with  the  crossing,  and  the  path  by  which  he  approached  it  ran  for 
some  distance  parallel  to  or  near  the  tracks.  The  whistle  cord  on  the 
engine  was  broken,  and  the  whistle  was  not  sounded  for  the  crossing ;  out 
the  beU  was  rung  continuously,  and  the  headlight  could  be  seen  for  half  a 
mile  before  the  crossing  was  reached.  Deceased  was  a  young  man  in  full 
possession  of  his  senses.  Held,  that  he  was  chargeable  with  contributory 
negligence  in  failing  to  look  before  going  upon  the  crossing. 

[Ed.  Note.— For  other  cases,  see  Railroads,  Cent  Dig.  §§  1080,  1063; 
Dec.  Dig.  «=>333(1).J 

In  Error  to  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  New  Hampshire;   Edgar  Aldrich,  Judge. 

Action  at  law  by  Edward  S.  Titcomb,  administrator  of  the  estate 
of  Charles  F.  Gray,  deceased,  against  the  Boston  &  Maine  Railroad. 
Judgment  for  plaintiff,  and  defendant  brings  error.     Reversed. 

Leslie  P.  Snow,  of  Rochester,  N.  H.  (Hughes  &  Doe,  of  Dover,  N. 
H.,  on  the  brief),  for  plaintiff  in  error. 

Andrew  Jackson,  of  Rochester,  N.  H.  (Jackson  &  Hurlburt,  of 
Rochester,  N.  H.,  and  Remick  &  Jackson,  of  Concord,  N.  H.,  on  the 
brief),  for  defendant  in  error. 

Before  PUTNAM  and  DODGE,  Circuit  Judges,  and  BROWN,  Dis- 
trict Judge. 

DODGE,  Circuit  Judge.  Charles  F.  Gray  was  struck  and  killed 
on  April  15,  1914,  by  an  engine  drawing  a  passenger  train,  at  or  near 

the  Knight  Street  grade  crossing  in  Rochester,  N.  H.    The  defendant 

^  ^ - 
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in  error,  his  administrator,  hereinafter  called  plaintiff,  recovered  judg- 
ment against  the  railroad  in  the  District  Court  for  the  benefit  of  Gra/s 
widow  and  parents,  dependent  on  him  for  support,  under  New  Hamp- 
shire Public  Statutes,  c.  191,  §§  8-13.  The  railroad  seeks  here  to  re- 
verse the  judgment  because  of  the  trial  judge's  refusal  to  direct  a 
verdict  in  its  favor,  refusals  to  rule  in  accordance  with  its  requests,  and 
the  admission  of  certain  testimony  against  its  objection. 

The  train  was  a  local  passenger  train  from  Boston,  due  at  the  Roches- 
ter Station,  half  a  mile  or  more  north  of  the  crossing  at  6:47  p.  m. 
It  was  about  13  minutes  behind  time,  and  a  connection  Was  to  be  made 
at  Rochester.  The  evidence  was  conflicting  as  to  its  rate  of  speed, 
but  the  jury  might  have  found  that  it  was  running  over  40  miles  an 
hour,  twice  as  fast  as  it  usually  ran  at  that  place. 

In  trying  to  whistle  for  the  Hancock  Street  crossing,  half  a  mile 
south  of  the  Knight  Street  crossing,  the  whistle  cord  on  the  engine 
had  broken,  and  four  whistling  posts,  including  that  for  the  Knight 
Street  crossing,  had  been  passed  by  the  engine,  before  Gray  was  struck, 
without  soundmg  any  whistle.  That  a  finding  of  negligence  on  the 
railroad's  part  for  the  above  failure  to  sound  the  whistle  would  have 
been  warranted  by  the  evidence  is  not  disputed.  There  was,  how- 
ever, uncontradicted  evidence  that  the  bell  was  kept  ringing  from  the 
time  the  whistle  was  disabled. 

[1]  The  burden  was  not  upon  the  plaintiff  to  prove  Gray's  due  care, 
but  upon  the  railroad  to  prove  that  Gray's  negligence  contributed  to 
cause  his  death,  according  to  the  ordinary  rule  in  the  federal  courts. 
Central  Vt.  Ry.  v.  White,  238  U.  S.  507,  35  Sup.  Ct.  865,  59  L.  Ed. 
1433,  Ann.  Cas.  1916B,  252.  We  find  nothing  in  the  New  Hampshire 
statute  under  which  the  suit  is  brought  making  due  care  on  the  part 
of  the  person  killed  a  fact  necessary  to  be  shown  in  order  to  obtajn 
the  recovery  allowed. 

[2]  Gray  had  left  his  house  alone  a  few  minutes  before  7  o'clock 
on  the  same  evening,  to  go  to  a  moving  picture  exhibition.  His  house 
was  east  of  the  tracks  and  south  of  the  Knight  Street  crossing.  The 
exhibition  he  intended  to  visit  was  west  of  the  tracks.  His  usual  way 
of  reaching  it  was  by  a  path  running  at  first  diagonally  toward  the 
tracks,  then  for  about  130  feet  parallel  with,  and  15  or  20  feet  distant 
from,  them,  then  by  a  smaller  path  intersecting  the  first  about  30  feet 
from  the  crossing,  running  diagonally  across  the  railroad  location  along 
the  easterly  side  of  the  tracks  to  the  crossing,  thence,  by  the  crossing, 
over  the  tracks.  By  going  diagonally  across  the  tracks  so  as  to  reach 
the  crossing  west  of  the  first  track,  instead  of  keeping  on  its  easterly 
side  until  the  crossing  was  there  reached,  distance  could  be  saved, 
there  was  nothing  in  3ie  way  to  prevent  doing  this,  and  people  some- 
times did  it. 

With  the  exception  of  one  witness  who  saw  Gray  on  the  path  not 
far  from  his  house,  no  witness  called  by  the  plaintiff  saw  him  after  he 
had  left  his  house  until  he  was  found  lying  on  the  ground  on  the 
northerly  side  of  Knight  street,  several  feet  easterly  from  the  railroad 
tracks,  so  badly  injured  that  he  died  within  two  hours.    He  was  fotmd 
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there  immediately  after  the  train  had  passed  the  crossing;  and  in  pass- 
ing it  the  brakes  on  the  train  had  been  suddenly  applied,  so  as  to  bring 
the  train  to  a  full  stop  north  of  the  crossing  before  it  had  reached  the 
Rochester  Station.  None  of  the  plaintiff's  witnesses  saw  the  train 
strike  Gray,  or  undertook  to  say  where  he  was  when  it  struck  him. 

The  plsmking  at  Knight  street  crosses  several  tracks;  that  upon 
which  the  train  which  struck  Gray  was  runnine  being  the  one  furthest 
to  the  eastward.  Evidence  offered  by  the  defendant  tended  to  show 
that  Gray  was  seen  a  few  seconds  before  the  train  struck  him,  north 
of  the  point  at  which  the  smaller  path  diverged  from  the  path  parallel 
with  the  tracks,  walking  near  the  easterly  side  of  the  track  referred 
to,  toward  the  crossing,  "at  the  edge  of  the  ties,"  according  to  one 
witness,  or  "outside  the  rail  on  the  ties,"  according  to  another.  The 
evidence  referred  to  tended  to  show  either  that  he  had  not  actually 
reached  the  planked  crossing  when  struck,  or  at  most  left  it  doubtfiU 
whether  he  had  actually  reached  it  or  not.  We  assume  in  the  plain- 
tiflPs  favor  that  he  had  reached  the  planking  before  he  turned  across 
the  track  and  was  not  a  trespasser  when  struck.  The  engineer  of  the 
train  testified,  as  to  his  first  sight  of  Gray : 

*1  saw  him  step  into  the  light  of  my  headlight,  step  out  of  the  darkness  Into 
tlie  light  of  my  headlight,  about  80  feet  from  the  front  end  of  the  engine." 

According  to  the  testimony  from  both  sides,  the  sky  was  overcast, 
but  there  was  no  rain.  Although  it  was  misty,  and  some  of  the  wit- 
nesses called  it  foggy,  there  was  no  dispute  that  the  headlight  of  an 
approaching  train  could  have  been  seen  without  difficulty,  by  any  one 
who  looked,  from  the  easterly  side  of  the  tracks  at  Knight  street,  at 
least  as  far  south  as  the  Hancock  street  crossing,  one-half  a  mile 
away  along  a  straight  track ;  or  that  a  like  view  for  the  same  distance, 
unobstructed  except  by  the  usual  telegraph  poles,  could  have  been  had 
from  any  point  on  the  smaller  path  last  above  mentioned,  or  from  any 
point  on  the  path  parallel  with  the  tracks  out  of  which  it  led.  That 
in  approaching  the  crossing  Gray  had  ample  opportunity  to  see  whether 
or  not  the  trsSc  was  clear  of  trains  approaching  from  the  southward, 
and  within  half  a  mile  of  the  point  where  he  was  intending  to  cross, 
there  could  be  no  doubt  whatever. 

Gray,  employed  at  the  time  in  a  shoe  factory  in  Rochester,  was  a 
young  man,  in  full  possession  of  his  senses,  and  was  perfectly  familiar 
with  the  locality.  At  the  Knight  street  crossing  there  were  no  gates, 
but  there  were  gates  at  the  Main  street  crossing,  87  feet  further 
north ;  these  were  down,  having  been  lowered  for  5iis  train,  and  they 
had  lanterns  on  them. 

In  our  opinion,  the  only  reasonable  conclusion  permitted  by  the 
undisputed  facts  was  that  failure  on  Gray's  part  to  exercise  ordinary 
care  for  his  own  safety  was  the  cause  of  his  death.  The  crossing  and 
its  surroundings  were  well  known  to  him,  as  he  approached  it  the  head- 
light of  the  train  was  plainly  visible,  if  he  had  used  his  senses  he 
could  not  have  failed  to  see  and  hear  the  train,  even  though  it  did  not 
whistle,  and  in  order  to  see  it  he  had  only  to  look  arotmd;  yet  he  went 
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Upon  the  track  directly  in  front  of  it.  A  freight  train  bound  south- 
ward was  moving  over  the  crossing  upon  the  westernmost  track.  It 
had  just  cleared  the  crossing,  and  it  is  said  that  this  might  have  con- 
fused him  or  distracted  his  attention.  But  this  circumstance,  like 
the  fact  that  it  was  dark  at  the  time,  seems  to  us  one  which  called 
upon  him  for  special  caution  before  going  upon  the  tracks  at  all.  We 
are  unable  to  consider  this  or  any  of  the  circumstances  shown  sufficient 
to  excuse  his  want  of  care  in  going  upon  them  when  he  did.  There  was 
nothing  in  the  circumstances  which  can  reasonably  be  supposed  to 
have  deceived  him  into  thinking  that  no  train  was  likely  to  be  passing 
at  that  time.  Horan  v.  Boston  &  Me.  R.  R.,  183  Fed.  559,  106  C. 
C.  A.  535. 

The  presumption'  that  Gray  stopped,  looked,  and  listened  before 
he  went  upon  the  track,  we  think  overcome  by  the  circumstances 
shown;  these  being  in  our  opinion  such  that  there  could  have  been 
no  injury  had  the  injured  person  taken  reasonable  precautions  for  his 
own  safety.  Tomlinson  v.  Chicago,  etc.,  Ry.  Co.,  134  Fed.  233,  67  C. 
C.  A.  218 ;  Rollins  v.  Chicago,  etc.,  Ry.  Co.,  139  Fed.  639,  71  C.  C.  A. 
615 ;  Wabash,  etc.,  Co.  v.  De  Tar,  141  Fed.  932,  73  C.  C.  A.  166,  4 
L.  R.  A.  (N.  S.)  352. 

Evidence  tending  to  show,  as  was  claimed,  that  Gray  had  been 
habitually  careful  about  stopping,  looking,  and  listening  when  approach- 
ing this  crossing  on  previous  occasions,  was  admitted  against  the  de- 
fendant's objection.  In  the  view  we  take  of  the  case,  we  need  not 
consider  the  question  of  its  admissibility.  We  think  it  insufficient  in 
any  event  to  justify  any  conclusion  that  he  used  due  care  upon  this  oc- 
casion. 

Nor  can  we  regard  the  evidence  as  sufficient  to  warrant  the  jury  in 
finding  that  there  was  gross  and  willful  disregard  of  the  rights  of  oth- 
ers on  the  railroad's  part,  such  as  rendered  it  liable  whether  Gray's 
negligence  contributed  to  his  injury  or  not. 

The  judgment  of  the  District  Court  is  reversed,  and  the  case  is  re- 
manded to  that  court  for  further  proceedings  not  inconsistent  with 
this  opinion ;  and  the  plaintiff  in  error  recovers  its  costs  of  appeal. 
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(236  Fed.  133) 

J.  HOMER  FRITCH,  Inc.,  et  al.  v.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    October  16,  19;16.) 

No.  2683. 

L  Estoppel  ^s»117 — Evidence — Admissibilitt. 

Wliere  plaintiffs  claimed  that  under  their  acceptance  of  defendant's 
request  to  extend  the  time  of  an  option  to  purchase  a  vessel,  defendant 
was  estopped  to  deny  extension  of  the  charter  party  and  the  court  ruled 
that  plaintiffs  need  not  establish  the  good  faith  of  their  negotiations  for 
sale  to  others,  evidence  of  negotiations  in  good  faith  is  properly  excluded. 

[Ed.  Note. — For  other  cases,  see  Estoppel,  Cent.  Dig.  S  307 ;  Dec  Dig. 
«=>117.] 

2.  Estoppel  ^s»117 — Evidence — ^Admissibilitt. 

Where  plaintiffs  asserted  defendant  was  estopped  to  deny  that  the 
charter  party  for  a  vessel  was  extended,  evidence  that  the  extension  of 
defendant's  option  to  purchase  deprived  them  of  interest  on  the  purchase 
price  of  the  vessel  which  would  have  been  realized  on  sale  to  others  is 
properly  excluded,  where  there  was  no  evidence  that  such  sale  would  have 
been  consummated  but  for  the  extension. 

[Ed.  Note. — For  other  cases,  see  Estoppel,  Cent  Dig.  {  307 ;  Dec.  Dig. 
«»11T.] 

3.  Estoppkl  ^=»62(2) — Officebs — ^Acrs  of  Estoppel. 

The  rule  that  the  government  is  not  estopped  by  the  acts  of  its  agents 
or  officers  applies  oiUy  where  such  acts  are  fraudulent,  unauthorised,  or 
mistaken. 

[Ed.  Note. — For  other  cases,  see  Estoppel,  Cent  Dig.  {  152;  Dec.  Dig. 
«=»62(2).l 

On  petition  tor  rcneanng:.     I'etition  denied,  and  former  opinion 
affirmed. 
For  former  opinion,  see  234  Fed.  608,  148  C.  C.  A.  374. 

Before  GILBERT,  ROSS,  and  HUNT,  Circuit  Judges. 

GILBERT,  Circuit  Judge.  [1,1]  The  plaintiffs  complain  of  the 
conclusion  of  this  court  that  there  is  "no  evidence  that  the  plain- 
tiffs would  have  chartered  the  vessel  or  used  it,  or  would  have  done 
otherwise  with  it  than  they  did  but  for  the  option."  It  is  earnestly 
insisted  that  the  court  below  excluded  evidence,  proffered  by  the  plain- 
tiffs, which,  if  admitted,  would  have  shown  that  this  conclusion  is 
mcorrect.  They  point  to  the  ruling  of  the  court  below  on  the  ques- 
tion propounded  by  the  plaintiffs: 

*'Will  you  state  what  was  the  nature  of  the  negotiations  you  then  had  pend- 
ing for  the  sale  of  the  Homer  to  other  parties  in  the  event  that  the  sale  to  the 
government  did  not  go  through." 

This  was  offered  "to  show  that  the  parties  were  acting  in  absolutely 
good  faith,  and  that  they  actually  did  have  prospects  of  selling  the 
vessel."  The  court  below  ruled  that  they  were  not  required  to  show 
fgood  faith,  and  excluded  the  offered  testimony.     Again  the  plaii>- 
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tiffs  offered  in  evidence  a  "memorandum"  of  date  September  15, 
1911,  which  was  an  option  in  which,  in  consideration  of  $1,000  paid 
by  the  holder  thereof,  he  was  given  the  right  to  purchase  the  steamer 
within  15  days  after  the  expiration  of  the  government's  option,  on 
paying  therefor  $7,000  in  cash  and  executing  notes  for  $27,000,  the 
notes  to  draw  interest  at  6  per  cent.  The  option  further  provided 
that  if  the  purchase  was  not  completed  within  15  days  after  notice 
of  the  government's  failure  to  exercise  its  option,  the  $1,000  pay- 
ment should  be  forfeited  to  the  plaintiffs.  It  is  said  that  the  evi- 
dence so  offered,  if  admitted,  would  have  shown  that  the  plaintiffs 
were  deprived  of  the  interest  on  $34,000  for  30  days,  and  were  there- 
fore injured  in  that  amount.  But  the  plaintiffs  offered  no  proof  that 
the  option  to  purchase  was  ever  carried  out,  or  that  the  proposed 
purchasers  would,  but  for  the  government's  option,  have  entered  into 
an  immediate  contract  of  purchase;  and,  although  the  plaintiffs  of- 
fered evidence  that  during  the  month  of  September  they  had  negotia- 
tions with  other  parties  looking  toward  the  ssde  of  the  steamer,  they  did 
not  show,  or  offer  to  produce,  any  specific  evidence  that  those  negotia- 
tions would  have  resulted  in  a  sale,  or  that  the  plaintiffs  were  in  any 
way  injured  by  their  reliance  upon  the  understanding  that  the  charter 
was  extended.  In  short,  it  is  clear  that  it  was  the  government's  op- 
tion to  purchase,  which  admittedly  was  extended,  which  primarily 
prevented  any  immediate  sale  of  the  steamer,  and  until  that  option 
expired  the  plaintiffs  were  powerless  to  sell,  and  that  the  supposed 
extension  of  the  charter  added  nothing  to  the  other  obstacle  which 
stood  in  the  way  of  the  sale. 

[3]  We  entertain  no  doubt  of  the  correctness  of  our  view  that 
the  plaintiffs  here  could  only  recover  in  an  action  upon  a  showing 
that,  relying  on  their  understanding  of  the  contract,  and  the  defend- 
ant's acquiescence  therein,  they  suffered  loss  by  changing  their  posi- 
tion to  their  injury.  The  rule  that  the  government  is  not  estopped 
by  the  acts  of  its  agents  or  officers  applies  only  where  such  acts  were 
fraudulent,  unauthorized,  or  mistaken.  Pine  River  Logging  G).  v. 
United  States,  186  U.  S.  279,  22  Sup.  Ct.  920,  46  L.  Ed.  1164;  White- 
side V.  United  States,  93  U.  S.  247,  256,  23  L.  Ed.  882.  In  this 
case  the  Secretary  of  Commerce  and  Labor  was  apparently  acting 
within  the  scope  of  his  authority.  The  rules,  governing  the  con- 
struction and  operation  of  contracts  generally,  apply  to  contracts 
entered  into  by  the  government.  39  Cyc.  742.  In  United  States  v. 
Stinson,  197  U.  S.  201,  25  Sup.  Ct.  426,  49  L.  Ed.  724,  the  court  said: 

"The  government  is  subjected  to  the  same  rules  respecting  the  burden  of 
proof,  the  quantity  and  character  of  evidence,  the  presumptions  of  law  and 
fact,  that  attend  the  prosecution  of  a  like  ajction  by  an  individuaL" 

The  petition  is  denied. 
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(23Gi>Bd.  1«9 

COIiUMBIA  GRAPHOPHONB  00.  V.  SEARCHLIGHT  HORN  CO.* 

(Circuit  Court  of  Appeals,  Ninth  Circuit    September  6,  1916.) 

No.  2759. 

1.  rATENTS    ^=»148 — INFRINOEICENT — ^ESTOPPEL, 

Where  the  holder  of  two  patents  for  the  same  subject-matter  procured  a 
reissue  of  the  earfler  one,  and  defetidant,  who  infringed  the  second  one, 
in  no  wise  changed  its  position,  such  reissue  did  not  operate  to  estop  the 
holder  of  the  patent  from  denying  that  all  rights  under  the  second  patent 
passed  and  became  merged  In  the  reissued  patent. 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent  Dig.  U  200,  221,  222; 
Dec.  Dig.  «=>148.] 

2.  Patients  ^=»82 — Infringement — Estoppel. 

That  complainant,  the  owner  of  two  patents  for  phonograph  horns, 
asserted  that  one  of  them  was  the  first  patent  in  the  field  and  dominated 
the  art,  does  not,  where  defendant  in  no  wise  changed  its  position,  operate 
as  an  abandonment  of  rights  under  the  second  patent,  estopping  It  from 
enjoining  defendant's  infringement  thereof. 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent  Dig.  U  105-107;  Dec. 
Dig.  <8=s>82.] 

8.  Patents  ^=»328 — ^Validitt — ^Anticipation. 

The  Nielsen  patent.  No.  771,441,  for  a  flower-shaped  phonograph  horn, 
the  body  being  composed  of  longitudinally  arranged  strips  of  metal,  pro- 
vided at  their  edges  with  longitudinal  outwardly  directed  flanges,  whereby 
the  strips  were  connected,  the  body  portion  of  the  horn  being  provided  on 
the  outside  with  longitudinally  arranged  ribs,  held  not  anticipated  by  the 
Qersdorff  patent.  No.  453,798,  for  an  improved  funnel,  which  was  construct- 
ed in  a  somewhat  similar  manner  at  the  point  where  the  body  connected 
with  the  nozzle,  but  was  intended  to  fulfill  a  different  purpose ;  the  mode 
of  construction  of  the  horn  being  to  prevent  tintinnabulation  by  decreas- 
ing vibration,  while  the  construction  of  the  funnel  was  to  render  It  easily 
cleaned. 

4.  Patents  ^ss>1Q2 — Infbinoement — Estoppel. 

That  complainant,  before  acquiring  the  patent  which  It  claimed  was  in- 
fringed, gave  it  a  narrow  construction,  does  not  estop  complainant  from 
asserting  a  broader  construction  after  acquisition  and  claiming  defend- 
ant's Infringement 

[Ed.  Note. — For  other  cases,  see  Patents,  Cent  Dig.  {  237;  Dec.  Dig. 
<8=»162.] 

5.  Appeal  and  Ebbob  ^=»1009(2)— Review — Findings. 

A  finding  by  the  trial  court  will  be  deferred  to  on  appeal,  where  the 
evidence  does  not  convincingly  point  to  a  different  conclusion. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  S  3971; 
Dec.  Dig.  «=>1009(2).] 

6.  Patents  ^s»289 — ^Infbinoement — Acquiescence. 

Though  complainant's  predecessor,  the  owner  of  the  patent  Infringed, 
did  not  take  steps  to  enjoin  infringement  on  being  informed  by  defendant 
that  it  would  continue  to  manufacture  devices  which  had  been  pointed 
out  to  them  as  infringing,  yet  as  defendant  did  not  in  any  way  change  its 
position,  complainant  is  not  thereunder  estopped  from  enjoining  future, 
and  recovering  for  past,  infringement;   complainant's  predecessor  having 

CaoFor  other  cum  im  same  topic  ft  KB7-NUMBBR  in  all  Key-Numbered  Dlgeete  ft  Indexes 
•Rehearing  denied  October  9,  1916. 
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delayed  proceedings  because  of  insufficient  funds  to  carry  on  a  costly  liti- 
gation. 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent  Dig.  M  467-469;   Dec. 
Dig.  <©=>289.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Sec- 
ond Division  of  the  Northern  District  of  California;  Wm.  C.  Van 
Fleet,  Judge. 

Suit  by  the  Searchlight  Horn  Company,  a  corporation,  against  the 
Columbia  Graphophone  Company,  a  corporation.  From  an  interlocu- 
tory decree  for  complainant,  defendant  appeals.    Affirmed. 

The  appellant  appeals  from  an  interlocutory  decree  in  a  suit  upon  letters 
patent,  No.  771,441,  issued  October  4,  1904,  to  Peter  Nielsen,  for  a  phonograph 
horn.  The  court  below  found  that  Nielsen  was  the  original  and  first  inventor 
of  the  invention  described  in  the  letters  patent ;  that  the  said  letters  patent 
are  good  and  valid  as  to  claims  2  and  3  thereof,  as  to  which  infringement  was 
alleged;  that  the  invention  covered  by  those  claims  is  of  value  and  utility; 
that  within  six  years  prior  to  the  commencement  of  the  suit  the  appellant  in- 
fringed said  claims  by  selling  horns  for  phonographs  containing  and  embodying 
the  invention  described  therein.  Thereupon  the  court  enjoined  the  appellant 
from  making,  using,  or  selling  any  horn  containing  the  invention  described  in 
said  claims,  and  referred  the  case  to  a  master  to  take  an  accounting  of  the 
profits  received  by  the  appellant  and  to  assess  the  damages  sustained  by  the 
appellee  by  reason  of  the  infringement    The  said  claims  are  as  foUows: 

"2.  A  horn  for  phonographs  and  similar  machines,  the  body  portion  <^ 
which  is  composed  of  longitudinally  arranged  strips  of  metal  provided  at 
their  edges  with  longitudinal  outwardy  directed  fianges  whereby  said  strips 
are  connected  and  whereby  the  body  portion  of  the  horn  is  provided  on  the 
outside  thereof  with  longitudinally  arranged  ribs,  said  strips  being  tapered 
from  one  end  of  said  horn  to  the  other,  substantially  as  shown  and  described. 

'*3.  A  horn  for  phonographs  and  similar  instruments,  said  horn  being  larger 
at  one  end  than  at  the  other,  and  tapered  in  the  usual  manner,  said  horn  being 
composed  of  longitudinally  arranged  strips  secured  together  at  their  edges 
and  the  outer  side  thereof  at  the  points  where  said  strips  are  secured  together 
being  provided  with  longitudinal  ribs,  substantially  as  shown  and  described.** 

C.  A.  L.  Massie,  of  New  York  City,  and  Charles  E.  Townsend  and 
Ame  Hoisholt,  both  of  San  Francisco,  Cal.,  for  appellant. 
John  H.  Miller,  of  San  Francisco,  Cal.,  for  appellee. 

Before  GILBERT,  ROSS,  and  HUNT,  Circuit  Judges. 

GILBERT,  Circuit  Judge  (after  stating  the  facts  as  above).  The 
appellant  contends  that  claims  2  and  3  were  anticipated  by  the  prior 
art,  that  they  represent  no  patentable  invention  and  have  no  patentable 
utility  or  novelty,  that  the  court  below  erred  in  finding  that  the  ap- 
pellant had  infringed  said  claims,  and  that  the  said  court  erred  in  not 
sustaining  the  appellant's  plea  of  laches.  The  patent  here  involved 
has  several  times  been  before  this  court  in  controversies  with  parties 
other  than  the  appellant  here.  Sherman  Clay  &  Co.  v.  Searchlight 
Horn  Co.,  214  Fed.  86,  130  C.  C.  A.  562,  and  Id.,  214  Fed.  99,  130 
C.  C.  A.  575 ;  Pacific  Phonograph  Co.  v.  Searchlight  Horn  Co.,  214 
Fed.  257,  130  C.  C.  A.  627.  The  first  of  those  cases  was  brought  here 
upon  a  writ  of  error  after  a  jury  had  fotmd  a  verdict  sustaining  the 
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Talidity  of  the  patent  and  finding  its  infringement.  It  is  said,  however, 
that  the  present  case  presents  new  parties  and  new  defenses,  sustained 
by  new  evidence.  The  new  defenses  are  said  to  be  the  estoppel  of  the 
appellee  by  virtue  of  its  attitude  toward  the  Villy  reissue  patent,  and 
its  declarations  concerning  the  same,  the  double  use  of  the  Gersdorff 
patent,  and  the  laches  of  the  appellee.  The  new  evidence  is  said  to 
refute  the  theory  of  the  Nielsen  horn's  advantage  in  overcoming  the 
tintinnabulation  and  avoiding  the  vibratory  features  of  other  horns 
and  the  metallic  sound  produced  thereby. 

[1,  2]  The  Villy  patent,  No.  739,954,  issued  on  September  29,  1903, 
was  for  a  folding  horn  made  in  tapering  sections,  and  in  general  shape 
it  was  similar  to  the  horn  in  suit.  On  February  24,  1905,  the  appel- 
lee's predecessor  in  interest,  the  United  States  Horn  Company,  ac- 
quired the  Nielsen  patent,  and  soon  thereafter  acquired  the  Villy 
patent.  On  October  26,  1905,  the  United  States  Horn  Company  ap- 
plied for  a  reissue  of  the  Villy  patent,  and  on  January  30,  1906,  reis- 
sue letters  patent.  No.  12,442,  were  granted.  On  January  4,  1906, 
the  appellee  purchased  from  the  United  States  Horn  Company  both 
the  Nielsen  and  the  Villy  reissue  patents.  It  is  urged  that  the  fact 
that  the  United  States  Horn  Company  applied  for  and  obtained  the 
Villy  reissue  patent,  while  owning  the  Nielsen  patent,  had  the  effect 
to  transfer  to  the  Villy  patent  all  credit  for  the  subject-matter  defined 
by  the  claims  of  the  Nielsen  patent,  and  to  estop  the  appellee,  the 
assignee  of  the  United  States  Horn  Company,  from  asserting  the  con- 
trary. 

Estoppel  is  also  claimed  from  the  fact  that  the  appellee,  after  ac- 
quiring the  Nielsen  patent,  issued  a  circular  in  which  it  said,  "All 
of  the  so-called  flower  horns  made  by  our  aforesaid  competitors  are 
flagrant  infringements  of  said  patents"  (that  is,  of  the  Villy  reissue  pat- 
ent and  the  Nielsen  patent),  and  the  fact  that  the  appellee  affixed  to 
the  metal  horns  which  it  sold  the  patent  dates  of  both  those  patents, 
and  in  a  letter  asserted  the  Villy  folding  horn  to  be  "acoustically  the 
most  perfect  horn,"  and  in  another  letter  asserted  that  "the  Nielsen 
patent  and  the  Villy  reissue  patent  are  the  earliest  flower  horn  pat- 
ents." We  are  unable  to  discover  in  any  of  these  features  of  the  evi- 
dence ground  of  estoppel  against  the  appellee.  The  statement  that  all 
other  flower  horns  were  flagrant  infringements  of  the  two  patents 
which  the  appellee  owned  may  fairly  be  interpreted  as  meaning  that 
some  of  the  competing  horns  infringed  one  and  some  infringed  another 
of  the  two  patents.  The  statement  that  the  Villy  horn  was  acousti- 
cally the  most  perfect  horn  may  have  been  true,  and  yet  that  fact  could 
have  no  bearing  upon  the  appellee's  right  to  maintain  the  present  suit ; 
and  the  statement  that  the  Nielsen  patent  and  the  Villy  reissue  patent 
are  the  earliest  flower  horn  patents  contains  no  element  of  estoppel. 

The  final  answer  to  all  these  alleged  matters  of  estoppel  is  that  it 
is  not  shown  that  the  appellant  at  any  time  relied  upon  any  of  the 
said  statements,  or  was  misled  thereby,  or  acted  thereon  to  its  disad- 
vantage or  otherwise.  Nor  can  the  acts  and  declarations  of  the  ap- 
pellee or  its  predecessors  in  interest  be  construed  as  an  abandonment 
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or  relinquishment  to  the  public  of  any  of  the  features  of  the  Nielsen 
patent.  It  would  have  been  no  defense  to  the  appellant  if,  indeed,  the 
appellee  had,  as  the  appellant  claims,  asserted  that  Villy's  was  the 
first  patent  for  a  "flower"  horn,  that  it  was  a  patent  for  a  metal  horn, 
and  that  it,  rather  than  Nielsen's,  dominated  the  art  That  attitude 
of  the  appellee  to  its  patents,  if  proven,  would  not  have  aflfected  its 
rights  in  die  present  suit,  in  the  absence  of  a  showing  that  the  appel- 
lant was  misled  or  injured  thereby. 

[3]  We  find  no  merit  in  the  contention  that  the  appellee's  patent 
is  anticipated  by  the  patent  to  Gersdorflf,  of  June  9,  1891,  No.  453,798. 
ThTat  was  a  patent  for  an  improved  funnel,  the  claims  of  which 
had  to  do  only  with  certain  attachments,  a  strainer  and  a  ventilating 
device.  For  the  purpose  of  constructing  the  funnel  so  that  it  could 
be  easily  cleaned,  it  was  made  preferably  without  a  transverse  joint 
at  the  juncture  of  the  body  thereof  with  the  nozzle,  but  was  made 
slightly  tapering  at  that  point,  and  this  result  was  attained  by  making 
the  funnel  of  three  longitudinal  parts,  the  sections  being  united  along 
their  side  edges  by  bending  the  same  to  form  flanges  and  interlocking 
and  soldering  the  flanges  together,  "thus  forming  longitudinal  seams" ; 
but  in  the  nozzle,  which  was  triangular  in  shape,  tiie  sections  were 
united  by  soldering,  instead  of  interlocking,  thus  forming  continuous 
smooth  seams.  In  other  words,  the  inventor  adopted  the  best  avail- 
able means  for  attaching  together  the  three  pieces  of  metal  which 
formed  thie  funnel.  Above  the  nozzle,  where  a  smooth  surface  was 
unimportant,  they  were  fastened  togrther  in  the  simplest  method 
known  to  the  tinner's  art,  while  in  the  nozzle,  in  which  it  was  desired 
to  secure  a  smooth  surface,  the  joints  were  soldered.  There  was 
nothing  in  all  this  to  suggest  the  Nielsen  phonograph  horn,  the  central 
thought  of  the  inventor  of  which  was  to  produce  by  means  of  exterior 
ribs  a  resistance  to  vibration,  which  it  was  believed,  and  as  witnesses 
maintain,  interfered  with  the  transmission  of  sound  from  the  phono- 
graph. 

[4]  Also  without  merit  is  the  contention  that  the  appellee  should 
be  denied  an  injunction  because  of  its  former  attitude  toward  a  cer- 
tain horn  called  in  the  record  the  "parabolic"  horn,  which  it  was 
selling  before  it  purchased  the  Nielsen  patent.  That  was  a  knock- 
down horn,  made  in  four  sections,  fastened  together  by  screws,  so 
that  it  could  be  taken  apart  and  its  pieces  packed  away.  When  the 
parts  were  assembled  the  horn  was  fluted  and  flower-shaped,  and  bore 
some  resemblance  to  the  Nielsen  horn,  with  the  exception  that  the 
longitudinal  strips  were  not  tapered  outwardly  only,  but  were  tapered 
both  inwardly  and  outwardly.  The  fact  that  the  appellee  placed  this 
horn  on  the  market,  claiming  it  to  be  different  from  any  other  horn, 
may,  indeed,  as  the  appellant  contends,  serve  to  show  the  very  lim- 
ited construction  which  the  appellee  placed  upon  the  Nielsen  patent 
before  it  bought  it.  But  if  the  appellee  entertained  that  opinion  ai 
that  time,  it  is  not  thereby  estopped  to  present  to  the  court  at  this 
time  its  view  of  the  extent  and  scope  of  the  Nielsen  patent 

[5]  The  appellant  in  its  answer  alleged  that  the  patent  in  suit  is 
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without  utility,  and  that  a  horn  constructed  in  conformity  therewith 
presents  no  acoustical  advantage  whatever  over  the  ordinary  and  well- 
known  horns  of  the  same  dimensions.  Much  testimony  was  adduced 
to  sustain  that  defense.  There  was  also  much  testimony  to  the  con- 
trary— testimony  tending  to  prove  that  the  Nielsen  horn  would  do 
away  with  the  mechanical,  vibratory,  metallic  sound  usually  produced 
in  the  operation  of  such  machines.  The  decree  of  the  court  below 
comes  to  us  supported  by  the  finding  of  that  court  that  the  invention 
protected  by  claims  2  and  3  is  of  value  and  utility,"  which  means 
that  the  court  below  found  against  the  appellant  on  die  particular  de- 
fense so  pleaded.  While  it  may  be  true,  as  the  appellant,  contends, 
that  the  marked  success  and  general  use  of  the  Nielsen  horn  is  owing 
to  its  graceful  shape  and  artistic  appearance,  rather  than  to  any  acous- 
tical advantage  which  it  possesses,  the  evidence  does  not  convincingly 
point  to  that  conclusion,  and  therefore,  under  the  well-settled  rule, 
we  are  not  justified  in  disturbing  the  finding  of  the  court  below. 

[I]  In  the  answer  it  was  alleged  that  the  appellant  had  purchased 
from  others  all  the  horns  it  had  dealt  in;  that  prior  to  1906,  and 
ccmtinuously  ever  since,  Hawthorne  &  Shebele  and  other  metal  man- 
ufacturers had  openly  and  notoriously  made  and  sold  such  horns; 
that  the  appellant,  together  with  the  Victor  Company  and  the  Edison 
Company,  had  opNenly  and  notoriously  used  and  sold  the  same;  and 
that  the  appellee  and  its  predecessor  in  interest,  who  had  full  knowl- 
edge of  said  acts,  made  no  protest,  except  that  in  1906,  the  appellee's 
predecessor  notified  Hawthorne  &  Shebele  and  the  Victor  Company 
that  they  had  infringed,  to  which  they  replied  that  the  patent  was  in- 
valid, and  that  they  would  continue  their  manufacture.  The  answer 
alleged  that,  in  view  of  those  facts,  the  appellant  had  been  led  to 
believe,  and  was  justified  in  believing,  that  its  vendors  had  the  right 
to  manufacture  said  horns  and  sell  the  same,  and  that,  relying  on 
the  conduct  of  the  appellee  and  its  predecessor  in  interest,  and  their 
acquiescence  in  the  said  acts  of  others,  the  appellant  was  induced 
to  expend  large  sums  of  money  in  acquiring  for  the  benefit  of  its 
customers  the  horns  understood  now  to  be  complained  of.  Where- 
fore the  appellant  alleged  that  the  maintenance  of  the  present  suit 
is  contrary  to  equity  and  good  conscience.  In  brief,  the  answer  al- 
leged that  because  the  appellee  knew  of  the  alleged  infringement, 
and,  when  the  appellant  and  others  refused  to  desist  from  infringe- 
ment, it  failed  to  bring  a  suit  to  enjoin  further  infringement,  and 
because  the  appellant  continued  to  buy  and  sell  infringing  horns,  the 
present  suit  is  barred  by  the  appellee's  laches. 

Other  than  the  fact  that  the  appellant  continued  to  buy  and  sell 
the  horns,  and  continued  to  deny  the  validity  of  the  appellee's  patent, 
there  is  no  evidence  in  the  case  that  the  appellant  relied  upon  the 
conduct  of  the  appellee  and  its  predecessor  in  interest,  or  was  thereby 
induced  to  expend  money,  to  its  injury,  or  to  change  its  position  for 
the  worse.  It  does  not  follow,  from  the  allegation  that  the  appellant 
expended  large  sums  of  money  in  buying  horns  which  it  sold  to  its 
customers,  that  the  horns  were  not  sold  to  customers  at  such  a  price 
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as  to  yield  a  profit  to  the  appellant,  even  after  it  shall  have  paid 
royalties  thereon  to  the  appellee.  There  is  nothing  in  the  defense 
so  pleaded  which  requires  consideration,  except  the  question  whether 
the  delay  in  bringing  the  suit  amounts  to  laches  which  should  bar  the 
appellee.  It  was  stipulated  between  the  parties  hereto  that  within  six 
years  prior  to  the  commencement  of  this  suit  the  appellant  sold  the 
horns  which  were  alleged  to  infringe  the  appellee's  patent,  and  it  was 
in  evidence  that  as  early  as  1906  the  appellee's  predecessor  in  interest 
notified  the  appellant  and  the  manufacturers  named  in  the  answer 
of  their  cl&im  that  their  rights  in  the  Nielsen  horn  were  being  in- 
fringed, and  that  all  of  those  companies  so  notified  denied  the  in- 
fringement and  denied  the  validity  of  the  Nielsen  patent,  and  said 
that  the  owners  of  the  patent  "would  have  to  go  to  the  courts  be- 
fore any  particular  one  would  stop  making  the  horn."  There  was 
evidence,  and  it  was  not  controverted,  that  the  appellee's  predecessors 
were  without  the  necessary  funds  to  commence  litigation,  that  the 
expense  of  litigation  would  have  been  very  great,  and  that  it  was  not 
until  April,  1910,  that  they  placed  the  matter  in  the  hands  of  an 
attorney,  who  brought  the  first  suit  early  in  1911.  In  short,  large 
and  powerful  manufacturers  were  infringing  the  device,  and  the 
owner  of  the  patent  was  without  funds  to  carry  on  an  expensive 
litigation.  But  the  owner's  delay  was  accompanied  by  no  act  to  in- 
duce the  appellant  to  believe  that  its  infringement  was  acquiesced 
in,  and  by  no  act  amounting  to  estoppel.  The  bare  fact  that  the 
appellant  and  others,  with  full  knowledge  of  the  appellee's  claim, 
trespassed  with  impunity  on  the  rights  of  the  appellee  for  years,  is 
no  defense  to  a  suit  for  an  injunction  and  an  accounting  for  the  tres- 
passes. Taylor  v.  Sawyer  Spindle  Co.,  75  Fed.  301,  22  C.  C.  A. 
203;  Ide  v.  Trorlicht,  Duncker  &  Renard  Carpet  Co.,  115  Fed.  137, 
53  C.  C.  A.  341 ;  Empire  Cream  Separator  Co.  v.  Sears,  Roebuck  & 
Co.  (C.  C.)  157  Fed.  238;  Valvona-Marchiony  Co.  v.  Marchiony  (D. 
C.)  207  Fed.  386;  Davis  v.  A.  H.  Reid  Creamery  &  Dairy  Supply  Co. 
(C.  C.)  187  Fed.  157;  Benthall  Mach.  Co.  v.  National  Mach.  Corpora- 
tion (D.  C.)  222  Fed.  918;  Drum  v.  Turner,  219  Fed.  188,  135  C.  C. 
A.  74. 
We  find  no  error.    The  decree  is  aflirmeA 
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(236  Fed.  161) 

SWEETSER  V.  EMERSON. 

(Circuit  Court  of  Appeals,  First  Circuit    October  18,  1916.) 

No.  1230. 

1.  Statutes  ^=»235 — Construction — Pubuo  Statutes. 

A  public  statute  relating  to  the  military  power  of  the  government  should 
be  liberally  construed  so  as  to  make  such  power  effective. 

[Ed.  Note.— For  other  cases,  see  Statutes,  Cent  Dig.  {  316;  Dec.  Dig. 
«=>235.] 

2.  Statutes  ^=»235 — Gonstbuction — ^Absurd  Results. 

Rules  of  strict  and  literal  construction  may  be  departed  from,  In  order 
that  absurd  results  may  be  avoided,  and  to  Insure  that  the  statute  shall 
be  effective  for  the  purposes  intended. 

[Ed.  Note. — For  other  cases,  see  Statutes,  Cent  Dig.  {  316;  Dec.  Dig. 
«=>235.] 

8.  Statutes  ^=»216 — Construction — Legislative  Intent. 

While  debates  In  the  Legislature  may  be  considered  in  determining  the 
legislative  Intent,  individual  expression  of  member^  of  the  Legislature  will 
not  establish  such  Intent,  in  enacting  a  statute. 

[Ed.  Note.— For  other  cases,  see  Statutes,  Cent  Dig.  §  292;   Dec  Dig. 
«=>216.] 
4.  Abmt  and  Navy  ^=s>5% — ^Militia — Sebviok  of  United  States. 

Const,  art  1,  §  8,  declares  that  Congress  shall  have  power  to  provide  for 
calling  forth  the  militia  to  execute  the  laws  of  the  Union,  suppress  insur- 
rection, and  repel  invasion,  and  to  make  provision  for  organizing  and  dis- 
ciplining the  militia  and  for  governing  such  part  thereof  as  may  be  em- 
ployed in  the  service  of  the  United  States.  Dick  Law  Jan.  21,  1903,  c. 
196,  32  Stat  775,  as  amended  by  Act  May  27,  1908,  c.  204,  35  Stat  399, 
authorized  the  President  to  call  into  service  the  state  militia.  Act 
June  3,  1916,  for  the  national  defense,  establishing  the  National  Guard, 
and  Intended  to  increase  the  efficiency  of  the  militia,  provides  in  section 
58  that  the  National  Guard  shall  consist  of  the  regular  enlisted  militia 
armed  and  equipped  aa  provided  by  the  act  Section  70  provides  that 
enlisted  men  in  the  National  Guard  of  the  several  states  and  territories 
serving  under  enlistment  contracts  containing  an  obligation  to  defend  the 
Constitution  of  the  United  States  and  to  obey  the  orders  of  the  President, 
shaU  be  recognized  as  members  of  the  National  Guard  under  the  provi- 
sions of  the  act  for  the  unexpired  portion  of  their  enlistment  contracts, 
and  that,  when  any  such  enlistment  does  not  contain  such  obligation,  the  en- 
listed man  shall  not  be  recognized  as  a  member  of  the  National  Guard  un^ 
til  he  shall  have  signed  a  new  enlistment  contract,  etc.  Members  of  the 
Massachusetts  militia,  who  had  taken  an  oath  to  faithfully  observe  and 
obey  the  laws  for  the  regulation  of  the  government  of  the  volunteer  mili- 
tia of  the  commonwealth,  and  to  support  the  Constitution  of  the  United 
States,  were  called  into  active  service  by  the  President  to  repel  invasion 
by  a  foreign  foe.  Held  that,  as  the  latter  statute  should  receive  a  liberal 
construction,  members  of  the  Massachusetts  militia  who  did  not  elect  to 
sign  a  new  enlistment  contract  are  nevertheless,  until  the  expiration  of 
their  terms,  subject  to  being  called  into  active  service  to  repel  invasion  or 
put  down  Insurrection,  etc. 

[Ed.  Note.— Vor  other  cases,  see  Army  and  Navy,  Cent  Dig.  t  5;  Dec 
Dig.  ^=>5^.^ 

Putnam,  Circuit  Judge,  dissenting. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Massachusetts ;  Frederick  Dodge,  Judge. 

^=»For  oUier  cases  ise  tarns  topic  ft  KBY-NUMBBR  In  all  Key-Numbered  Digests  ft  Indexes 
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Petition  by  Alexander  M.  Emerson  for  writ  of  habeas  corpus 
against  Warren  E.  Sweetser.  From  an  order  discharging  the  petitioner, 
respondent  appeals.  Order  vacated,  with  directions  that  petitioner 
be  returned  to  military  custody,  from  which  he  was  taken. 

George  W.  Anderson,  U.  S.  Atty.,  of  Boston,  Mass.  (Major  S.  T. 
Ansell,  Judge  Advocate,  of  Washington,  D.  C,  and  Lewis  Goldberg, 
Asst.  U.  S.  Atty.,  of  Boston,  Mass.,  on  the  brief),  for  appellant 

Henry  Wheeler,  of  Boston,  Mass.  (Harry  Le  Baron  Sampson,  of 
Boston,  Mass.,  on  the  brief),  for  appellee. 

Before  PUTNAM  and  BINGHAM,  Circuit  Judges,  and  ALDRICH, 
District  Judge. 

ALDRICH,  District  Judge.  The  rights  involved  in  this  case  have 
reference  to  the  question  how  far  the  statute  of  1903,  known  as  the 
Dick  Law,  which  was  designed  to  promote  the  efficiency  of  the  militia, 
and  was  amended  in  1908,  was  affected  by  the  subsequent  act  of 
Congress  of  June  3,  .1916,  known  as  the  National  Defense  Act,  and 
entitled  "An  act  for  making  further  and  more  effectual  provision  for 
the  national  defense,  and  for  other  purposes." 

The  general  question  is  whether  the  act  of  June  3,  1916,  supersedes 
such  prior  laws  and  regulations,  and  repeals  such  provisions  of  the 
Dick  Law,  as  amended,  as  authorized  the  President,  in  cases  of  in- 
vasion or  emergency,  to  call  out  and  use  the  organized  state  militia 
as  a  military  force  to  help  repel  invasion  and  suppress  insurrection, 
and  whether  in  consequence  thereof,  under  operative  provisions  of  the 
act  of  1916,  it  is  left  altogether  at  the  option  or  election  of  members 
of  the  organized  militia  of  the  several  states  to  sign  a  new  enlistment 
contract  or  not,  and  to  take  an  oath  of  allegiance  to  the  United  States 
of  America  or  not,  and  to  obey  the  orders  of  the  President  of  the 
United  States  and  of  the  Governor  or  not,  and  in  the  event  of  an  elec- 
tion not  to  sign  a  new  enlistment  contract  and  take  the  oath,  whether 
it  results  from  such  election  that  the  militiaman,  in  respect  to  the  un- 
expired term  of  his  original  enlistment,  is  mustered  out  and  relieved 
altogether  from  obligation  to  respond  to  the  federal  emergency  call 
of  the  President  for  military  aid. 

While  certain  conditions  justify  rules  of  technical  and  strict  con- 
struction, the  particular  situation  here  makes  the  question  more  one 
of  interpretation,  to  be  influenced  and  controlled  by  the  broad  and 
important  inquiry  whether,  under  the  National  Defense  Act  of  Jime 
3,  1916,  the  purpose  of  Congress  was  to  weaken  or  strengthen  the 
federal  military  arm;  and  an  ascertainment  of  that  character  neces- 
sarily involves  grave  consideration  of  questions  of  public  and  private 
rights  and  of  public  policy  as  well. 

[1-4]  It  is  quite  likely,  if  the  questions  as  to  these  statutes  were 
to  be  determined  under  rules  of  strict  and  literal  construction,  that 
the  conclusion  reached  by  the  learned  judge  of  the  District  Court 
upon  careful  reasoning,  would  be  quite  justifiable ;  but  we  are  not  con- 
cerned with  that  view,  because  we  think  that  a  public  statute  of  this 
character,  which  relates  to  the  vital  question  whether  the  military 
power  of  the  government  shall  be  potential  and  effective  in  the  hands 
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of  the  constitutional  authorities,  or  is  to  be  contingent  upon  the  option 
of  constituent  members  of  the  lawful  military  organizations,  is  one 
to  be  determined  under  broad  rules  of  liberal  construction. 

In  the  situation  presented,  and  under  rules  of  liberal  construction, 
the  purpose  of  Congress  would  be  quite  controlling,  and  in  ascertain- 
ing the  purpose  of  Congress  in  its  efforts  under  the  Dick  Law  to  pro- 
mote the  efficiency  of  the  militia,  and  under  the  National  Defense  Act 
to  make  further  and  more  effectual  provision  for  the  national  defense, 
it  must  be  assumed  that  Congress  was  actuated  by  the  fundamental 
idea  that  governments  are  created  for  the  protection  of  the  rights  and 
liberties  of  peoples  and  properties  within  their  domain — that  the  use 
of  military  force  may  sometimes  become  necessary,  and  that  to  effect 
the  object  of  governments  they  should  be  so  maintained  as  to  make 
the  military  force  effective  in  the  face  of  imminent  exigencies  of  gov- 
ernment emergencies  and  peril. 

An  interpretation  of  the  National  Defense  Act  of  June  3,  1916, 
which  would  strike  down  all  pre-existing  laws  as  to  military  obliga- 
tions under  pre-existing  contracts  for  national  defense  through  militia 
service,  would  be  contrary  to  the  usual  course  of  legislation  designed 
to  strengthen  the  Army,  and  would  be  so  plainly  contrary  to  the  neces- 
sary idea  of  government  defense  and  protection,  that  it  would  not  be 
adopted  unless  it  was  so  plainly  expressed  as  to  make  it  manifestly 
appear  that  Congress  intended  weakness  rather  than  strength.  Noth- 
ing short  of  clear  and  apt  words  would  justify  such  an  interpretation 
of  a  statute,  intended  to  operate  for  greater  efficiency  and  greater  ef- 
fectiveness, as  would  make  it  operate,  through  an  overthrow  of  gov- 
ernment rights,  for  less  efficiency  and  less  effectiveness. 

While  there  was  doubtless  no  thought  in  Congress  that  the  voluntary 
militia  plan  contemplated  by  the  National  Defense  Act  of  1916  should 
be  used  to  coerce  enlistment  into  broader  fields,  it  is  quite  as  obviously 
clear  that  there  was  no  congressional  thought  that  a  failure  to  do  so 
would  operate  to  set  the  organized  militia  of  the  several  states  at  large 
from  the  limited  service  upon  which  its  members  had  already  entered. 
So,  as  we  view  it,  we  have  no  question  at  all  relating  to  the  duty  of 
members  of  the  organized  militia  to  engage  in  the  broader  service, 
but  have  the  single  question  whether,  under  reasonable  construction, 
the  voluntary  election  not  to  do  so  operates  to  discharge  its  members 
altogether  from  federal  obligations  of  military  service. 

It  is  a  familiar  principle  that  rules  of  strict  and  literal  construction 
may  be  departed  from  in  order  that  absurd  results  may  be  avoided, 
and  to  the  end  that  a  statute  shall  be  effective  for  the  purposes  in- 
tended. 

In  order  to  construe  a  statute  of  this  character,  therefore,  there  must 
be  an  ascertainment  of  what  Congress  intended;  and  such  ascertain- 
ment is  to  be  made  under  recognition  of  the  fundamental  and  essen- 
tial idea  that  chief  among  government  purposes  is  that  of  so  organiz- 
ing and  reorganizing  its  military  force  as  to  adequately  safeguard 
itself  and  its  people  against  domestic  and  foreign  dangers. 

It  would  seem  quite  consistent  with  the  contemplated  scheme  for 
military  strength  and  defense  to  hold  that  the  National  Defense  Act 
of  1916  was  intended  to  leave  it  at  the  election  of  the  members  of 
149  C.Cw^.— 23 
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the  organized  state  militia,  and  of  the  National  Guard  of  the  several 
states,  to  remain  in  the  service  for  the  full  term  of  their  enlistment 
for  purposes  of  repelling  invasion  and  suppressing  insurrection,  or 
to  enter  upon  the  broader  field  for  a  longer  term.  And  it  seems  to  us 
that  it  would  be  obviously  inconsistent  with  the  scheme  for  national 
defense  and  efficiency  to  hold  that  the  exercise  of  the  right  of  election 
by  the  militiaman,  against  the  broader  field  and  longer  term,  should 
operate  to  absolve  him  altogether  from  prior  obligations  entered  into 
according  to  then  existing  laws.  ■ 

If  the  exercise  of  such  a  supposed  right  by  a  single  militiaman  op- 
erates that  way,  as  a  consequence  it  would  of  course  operate  that  way 
in  respect  to  tiie  contracts  of  the  militiamen  of  the  organized  militia 
and  the  National  Guard  of  the  several  states,  throughout  the  nation, 
who  should  elect  not  to  enter  upon  the  broader  service;  and  thus  it 
would  result  that  it  would  be  at  the  option  of  the  organized  militia- 
men, and  the  National  Guard  of  the  several  states,  in  respect  to  their 
prior  engagements,  to  respond  to  the  President's  call  or  not. 

If  the  exercise  of  the  right  of  option  not  to  enter  upon  the  broader 
service  is  attended  with  the  dire  consequence  that  the  militiaman  is 
discharged  from  the  obligations  of  his  prior  federal  engagement,  it,  in 
effect,  rests  entirely  with  the  constituent  members  of  tiie  organized 
militia,  and  the  National  Guard  of  the  several  states,  themsdves  to 
disorganize  and  disband  the  organized  militia  force,  with  the  result 
that  3ie  central  government  must  in  the  end  rely  for  its  military  power 
upon  the  Regular  and  Volunteer  Army  and  what  is  distinctively  desig- 
nated as  the  National  Guard.  Under  such  a  view,  a  very  substantial 
and  essential  part  of  the  federal  government's  military  power  would  be 
bound  only  by  a  rope  of  sand. 

To  get  at  the  meaning  of  the  National  Defense  Act  of  1916,  it  be- 
comes necessary  to  consider  somewhat  the  relative  rights  of  the  federal 
and  state  governments  under  the  Dick  Law,  and  under  prior  laws  in 
respect  to  the  federal  military  arm.  This  is  so,  because,  if  the  rela- 
tions are  not  altogether  revolutionized  or  stricken  down  by  the  Na- 
tional Defense  Act  of  1916,  they  define  the  obligation  which  the  militia- 
man and  the  state  National  Guard  man  assumed  when  he  became  a 
member  of  the  organized  militia  or  the  National  Guard  of  his  state, 
and  took  the  oath  then  prescribed  by  law. 

There  is  no  occasion  to  go  much  into  the  history  of  the  earlier  dis- 
cussions as  to  what  constitutes  the  primary  militia,  as  distinct  from 
the  organized  militia,  or  much  into  die  earlier  controversies  as  to  the 
power  of  the  President  to  use  the  organized  state  militia  as  a  federal 
military  force,  because,  as  stated  by  the  learned  judge  of  the  District 
Court,  and  indeed  as  conceded,  unless  existing  obligations  were  dis- 
solved by  the  act  of  Congress  of  1916,  the  petitioner  was  bound  un- 
der his  engagement  of  service  to  respond  to  the  call  of  the  President 
and  render  service  when  needed  to  suppress  insurrections  within  the 
national  domain,  or  to  repel  invasions. 

Article  1,  section  8,  of  the  Constitution  of  the  United  States  de- 
clares that  Congress  shall  have  power  to  provide  for  calling  forth  the 
militia  to  execute  the  laws  of  the  Union,  suppress  insurrections,  and 
repel  invasions;   and  it  also  empowers  Congress  to  make  provisioa 
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for  organizing  and  disciplining  the  militia,  and  for  governing  such 
part  thereof  as  may  be  employed  in  the  service  of  the  United  States. 

While  the  Massachusetts  volunteer  militia  oath  contains  no  express 
obligation  to  obey  the  orders  of  the  President,  those  who  become  mem- 
bers of  the  militia  expressly  swear  that  they  will  faithfully  observe 
and  obey  the  laws  and  regulations  for  the  government  of  the  volun- 
teer militia  of  the  commonwealth  and  the  orders  of  all  officers  elected 
or  appointed  over  them,  and  that  they  will  support  the  Constitution 
of  the  United  States. 

No  question  being  made  here  against  the  idea  that  the  organized 
militia  and  the  National  Guard  of  the  states,  under  laws  and  obliga- 
tions existin^^  prior  to  June  3,  1916,  might  be  invoked  by  the  Presi- 
dent as  a  military  force  for  certain  federal  purposes  within  the  na- 
tional domain,  we  have  no  occasion  to  refer  to  that  aspect  of  govern- 
ment military  strength  further  than  to  refer  to  the  power  as  some- 
thing which  had  existence  as  a  government  force,  to  be  called  out  by 
the  President  through  the  Governors  of  states,  and  used  under  military 
orders  in  such  fields  as  the  prior  laws  and  the  nature  of  the  engage- 
ment for  service  contemplated. 

We  now  come  to  a  consideration  of  the  provisions  of  the  act  of  June 
3,  1916,  which  the  petitioner  particularly  urges  in  support  of  his  con- 
tention that  the  effect  of  the  National  Defense  Act  was  to  supersede 
the  old  and  to  create  a  new  and  widely  different  military  system,  and 
to  discharge  all  federal  obligations  of  such  members  of  the  organized 
militia  and  of  the  National  Guard  of  the  states  as  do  not  enlist  for  a 
longer  term  and  broader  field  of  service  than  that  contemplated  by  the 
contract  of  service  under  prior  existing  laws  and  regulations. 

The  provision  upon  which  the  petitioner  chiefly  relies  is  that  of  sec- 
tion 70,  and  the  particular  language  is  that: 

"Enlisted  men  in  the  National  Guard  of  the  several  states,  territories,  and 
the  District  of  Columbia  now  serving  under  enlistment  contracts  which  con- 
tain an  obUgation  to  defend  the  Ck>nstitution  of  the  United  States,  and  to 
obey  the  orders  of  the  President  of  the  United  States,  shall  be  recognized  as 
members  of  the  National  Guard  under  the  provisions  of  this  act  for  the  unex- 
pired portion  of  their  present  enUstment  contracts.  When  any  such  enUst- 
ment  does  not  contain  such  obUgation,  the  enlisted  man  shall  not  be  recognized 
as  a  memt)er  of  the  National  Guard  until  he  shall  have  signed  an  enlistment 
contract  and  taken  and  subscribed  to  the  foUowing  oath  of  enUstment." 

And  the  proposed  oath  provides  for  a  more  extended  term  of 
service,  for  allegiance  to  the  United  States  of  America,  and  the  state, 
and  that  such  enlisted  man  shall  obey  the  orders  of  the  President  of 
the  United  States  and  of  the  Governor. 

It  is  quite  true  that  section  70  declares,  as  to  members  of  the  Na- 
tional Guard  of  the  several  states,  whose  enlistment  and  oath  do  not 
contain  the  broader  obligation,  that  they  shall  not  be  recognized  as 
members  of  the  National  Guard  until  they  have  assumed  the  broader 
oblation  by  signing  the  enlistment  contract  and  taking  the  oath  pre- 
scribed ;  but  we  look  upon  this  as  merely  declaratory  of  the  fact  that 
they  shall  not  be  recognized  and  classed  in  the  National  Guard,  dis- 
tinctively designated  as  such,  and  we  do  not  view  such  declaration  as  at 
all  inconsistent  with  the  idea  that  they  shall  remain  in  the  class  of  serv- 
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ice  into  which  they  had  in  fact  previously  entered.  In  diort,  upon 
mobilization  and  under  election,  not  being  recognized  as  members  of 
that  body  of  men  known  as  the  National  Guard,  the  militiamen,  by 
operation  of  law,  are  relegated  to  that  branch  of  the  service  to  which 
they  belong,  and  in  which  they  are  bound  to  perform  certain  federal 
military  duty. 

Viewed  in  the  light  of  the  manifest  purpose  of  the  whole  scheme  of 
Congress  for  greater  federal  military  efficiency,  saying,  if  members 
of  the  National  Guard  of  the  several  states  shall  elect  otherwise,  that 
they  shall  not  be  recognized  as  members  of  a  distinct  branch  of  the 
United  States  Army,  fdls  far  short  of  saying,  or  meaning,  that  a  militia 
organization  of  a  state,  so  far  as  federal  rights  are  concerned,  may  be 
disbanded  under  the  option  of  its  members,  and  that  federal  obliga- 
tions for  service  may  be  altogether  rescinded  at  their  free  will. 

Organized  militia  existed  in  Massachusetts,  and,  being  under  obli- 
gations to  respond  to  an  emergency  call  of  the  President,  when  mobi- 
lized, was  subject  to  regulations  established  by  Congress  under  the  ex- 
press provisions  of  the  federal  Constitution  in  respect  to  organization 
and  discipline,  and,  of  course,  reorganization. 

Under  the  theory  of  ample  federal  constitutional  power,  through 
Congress,  to  organize,  reorganize,  and  discipline  the  organized  militia 
of  the  states,  and  upon  the  theory  of  adequate  means  of  segregation 
under  the  provisions  of  the  National  Defense  Act  of  Jime  3,  1916, 
through  military  orders,  there  are  no  obvious  reasons  for  not  merging 
those  who  voluntarily  elect  to  enter  upon  the  broader  and  longer  serv- 
ice into  units  of  the  National  Guard  for  service  both  within  and  be- 
yond the  national  boundaries ;  and  under  the  same  theory  we  see  no 
reason  why  those  who  elect  not  to  enter  upon  the  broader  and  longer 
service,  but  must  serve  the  term  for  which  they  enlisted,  may  not  be 
lawfully  merged  into  designated  military  units  for  service  in  the  nar- 
rower field  contemplated  by  the  original  enlistment  within  the  bound- 
aries, and  for  the  purpose  of  protecting  the  national  borders  from  in- 
vasion and  of  suppressing  insurrection. 

Great  stress  is  laid  upon  section  58  of  the  act  of  June  3,  1916,  which 
apparently  limits  the  constituency  of  the  National  Guard.  It  is  true 
that  section  58  does  declare  that  the  National  Guard  shall  consist  of 
the  regularly  enlisted  militia,  armed  and  equipped  as  provided  by  the 
act  of  June  3,  1916. 

But,  we  look  upon  this,  however,  as  intended  to  establish  a  particu- 
lar standard  in  that  branch  of  the  service  known  as  the  National  Guard, 
and  we  think  the  reasonable  theory  is  that  this  provision  has  reference 
to  an  intended  distinctively  classified  and  standardized  branch  of  the 
federal  service,  and  that  the  broader  provision  of  section  1  of  the  same 
act  creates  a  larger  scope,  and  has  reference  to  an  organization  of  a 
wider  constituency — ^that  of  the  Army  of  the  United  States,  which 
may  consist  of  other  land  forces,  such  as  are  now  or  may  be  hereafter 
authorized  by  law,  aside  from  and  in  addition  to  the  Regular  Army, 
the  Volunteer  Army,  the  officers  of  the  Reserve  Corps,  the  enlisted  Re- 
serve Corps,  and  the  National  Guard. 

Thus,  under  such  broad  provision,  it  is  obvious  that  there  may  well 
be  units  of  military  land  forces  other  than  those  particularly  enumer- 
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ated,  and  these  land  forces  may  well  be  the  organized  militia  land  forces 
under  federal  engagement  to  help  put  down  insurrections  and  repel  in- 
vasions. 

Obviously,  the  National  Guard,  as  distinctively  classified  and  stand- 
ardized, is  intended  to  be  a  constituent  part  of  the  broader  organization 
known  as  the  Army  of  the  United  States;  but  that  being  so  by  no 
means  necessarily  carries  with  it  the  idea  that  the  organized  militia  and 
National  Guard  of  the  several  states  may  not  be  distinctively  recog- 
nized as  military  forces  to  be  mobilized  under  constitutional  military 
orders,  regulations,  and  designations,  and,  being  organized  into  military 
units  for  the  unexpired  term,  may  not  be  utilized  for  defending  the 
national  bounds  and  for  suppressing  insurrection  within. 

The  enacting  section  of  the  National  Defense  Act  of  June  3,  1916, 
unquestionably  contemplates  a  broad  scope  for  the  exercise  of  power 
in  respect  to  military  organizations  and  compositions  under  constitu- 
tional limitations.  Indeed,  it  is  expressly  and  clearly  declared  that  the 
Army  of  the  United  States  shall  consist  of  certain  enumerated  branch- 
es and  such  other  land  forces  as  are  now  or  may  hereafter  be  author- 
ized by  law.  Thus,  under  this  section,  the  United  States  Army,  under 
its  broad  creation  as  a  generic  organization,  may  well  be  composed, 
as  it  would  seem,  not  only  of  the  Regular  Army,  the  Volunteer  Army, 
the  National  Guard,  and  the  other  enumerated  branches,  but  such  oth- 
er, and  any  ntmiber,  of  constituent  military  suborganizations  of  land 
forces  not  enumerated,  as  may  now  or  hereafter  be  authorized  by  laws 
not  offending  the  Constitution  of  the  United  States  or  the  Constitutions 
of  the  states. 

We  look  upon  sections  58  and  70  as  intended  to  classify  and  stand- 
ardize a  particular  branch  of  the  national  military  force,  and  not  as 
provisions  intended  to  supersede  the  older  system  in  its  entirety,  and 
to  relinquish  altogether  the  rights  of  the  federal  government  in  respect 
to  the  obligations  of  members  of  the  organized  military  forces  of  the 
states  which  may  be  constitutionally  used  for  certain  kinds  of  national 
defense. 

While  the  general  and  expressed  object  of  the  statute  of  1916  was 
a  more  formidable  national  defense,  through  greater  efficiency  and 
effectiveness  of  military  force,  among  the  unquestionable  purposes  of 
classification  and  standardization  of  that  particular  branch  of  the  United 
States  Army  distinctively  known  as  the  National  Guard,  was  that  of 
creating  a  status  which  should  become  the  basis  for  providing  for,  and 
for  regulating  emoluments,  disbursements,  and  pensions  in  that  branch 
of  the  military  service,  and  for  caring  for  widows  and  orphans. 

The  act  of  1916,  being  one  for  national  defense,  and  one  for  more 
effectual  provisions  to  that  end,  and  Congress,  upon  its  passage,  being 
imder  the  weight  of  well-known  existing  conditions  of  foreign  menace, 
and  in  the  presence  of  a  recent  invasion  by  an  organized  military  body 
of  armed  men  from  a  foreign  country,  the  view  is  an  impossible  one 
that  Congress  intended  to  make  it  optional  with  the  whole,  or  any  sub- 
stantial part,  of  the  organized  military  force  of  the  states,  under  obliga- 
tion to  aid  the  federal  government  in  repelling  invasion  and  suppress- 
ing insurrection,  to  march  or  not,  at  will,  in  furtherance  of  the  duty 
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which  they  had  previously  assumed,  and  for  which  they  had  been  main- 
tained in  part  by  the  government  making  the  emergency  call  for  help. 

The  President's  communication  of  June  18,  1916,  to  Governor  Mc- 
Call,  invoking  military  aid,  was  based  upon  tiie  possibility  of  further 
aggression  upon  the  territory  of  the  United  States,  and  it  is  quite  ap- 
parent that  both  the  President  and  the  Secretary  of  War  had  in  mind 
conditions  which  might  necessitate  reorganizations  and  subdivisions 
of  the  militia  force,  because,  in  the  call  upon  the  Massachusetts  ex- 
ecutive for  military  aid,  it  was  expressly  set  forth,  among  other  things, 
that,  if  "tactical  divisions  are  later  organized,"  requisite  and  additional 
staff  officers,  with  rank  as  prescribed,  will  be  called  into  service. 

While  debates  upon  a  pending  legislative  bill  have  considerable  po- 
tency upon  questions  of  legislative  intent,  individual  expression  does 
not  necessarily  mean  an  expression  of  the  intent  and  understanding 
of  the  legislative  body.  It  is  true  that  some  of  the  expressions  in  the 
colloquial  debate,  upon  the  bill  in  question,  between  Mr.  Hill  and  Mr. 
Hay,  have  a  tendency  to  sustain  the  view  urged  by  the  petitioner  in 
respect  to  the  intention  of  Congress;  but  the  colloquy  ends  with  a 
deliberate  expression  by  Mr.  Hay  that  section  22  applies  to  unorganized 
militia  which  in  the  future  may  undertake  to  become  organized  militia 
under  the  provisions  of  the  act. 

Such  is  the  view,  in  substance,  which  we  take  of  the  statute  in  ques- 
tion, that  it  keeps  out  of  the  National  Guard,  as  distinctively  standardiz- 
ed, such  members  of  the  militia  as  do  not  voluntarily  engage  for  the 
higher  obligations,  and  that  it  refers  to  future  organizations  and  to 
greater  efficiency  and  effectiveness,  rather  than  to  the  idea  of  breaking 
down  existing  obligations  for  service;  and  it  is  in  diis  sense  that  we 
cannot  accept  section  61  in  respect  to  the  right  of  states  to  maintain 
troops  in  time  of  peace  as  a  mandate  imposing  itself  upon  organizations, 
obligations,  and  rights  existing  at  the  time  of  the  passage  of  the  act  in 
question.  It  is  only  in  the  aspect  that  it  has  some  bearing  upon  the 
question  of  construction  that  we  refer  to  that  section  at  all. 

The  argument  on  the  one  side  that  it  has  reference  to  existing  state 
organizations,  and  therefore  relieves  from  obligation,  and  puts  out  of 
service,  all  members  of  the  militia  and  of  the  National  Guard  of  the 
states  not  enlisting  for  the  longer  term  and  taking  the  oath  to  obey 
the  orders  of  the  President,  prescribed  by  section  70  of  the  National 
Defense  Act,  and  the  argument  of  the  other  side,  upon  constitutional 
ground,  that,  if  it  means  that,  its  operation  would  be  destructive  of 
the  right  of  the  states  to  maintain  troops,  raises  a  question  not  neces- 
sarily pertinent  to  this  case,  and  one  which  we  need  not  consider,  be- 
cause, whatever  it  means,  its  only  weight  here  is  in  aid  of  the  inter- 
pretation of  the  scope  and  meaning  of  the  statute  in  respect  to  obliga- 
tions of  service  under  prior  enlistments,  and  we  give  it  consideration 
in  that  respect. 

It  is  our  conclusion  that  the  so-called  National  Defense  Act  of 
1916  was  intended  to  give  greater  efficiency  and  effectiveness  to  the 
federal  military  force,  through  classification  and  standardization  under 
military  regulations  and  orders  based  upon  existing  rights  and  obliga- 
tions, rather  than  one  intended  to  operate  to  the  end  that  members 
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of  the  organized  militia,  and  of  the  National  Guard  of  the  states,  who 
do  not  see  fit  to  voluntarily  enlist  for  a  longer  term  and  assume  the 
broader  obligations  which  might  require  them  to  go  beyond  the  na- 
tional bounds,  should  be  absolved  from  the  duty  of  responding  to 
the  emergency  call  of  the  President  and  the  mobilization  orders  of  the 
Governor  in  discharge  of  the  obligations  into  which  they  had  entered, 
and  from  the  narrower  service  which  they  had  already  assumed  un- 
der existing  laws — ^that  of  serving  a  specified  term  within  the  national 
domain  under  the  lawful  orders  of  the  President. 

It  results,  therefore,  that  when  the  petitioner  had  elected  not  to  en- 
list for  the  longer  term  and  for  the  broader  service,  though  not  recog- 
nized as  distinctively  a  member  of  the  National  Guard,  that  he  was  still 
in  the  service  for  the  federal  purposes  contemplated  at  the  time  he 
enlisted  in  the  Massachusetts  militia  and  took  the  oath  to  obey  all 
laws  and  regulations  for  the  government  of  the  volunteer  militia  of 
the  commonwealth,  to  obey  the  orders  of  all  officers,  and  support 
the  Constitution  of  the  United  States. 

The  petitioner  being  in  service  for  such,  federal  purposes,  he  was  not 
entitled  to  be  discharged  upon  habeas  corpus. 

The  order  of  the  District  Court  is  vacated,  with  directions  that  the 
petitioner  be  returned  to  the  military  custody  from  which  he  was 
taken. 

PUTNAM,  Circuit  Judge  (dissenting).  It  seems  to  me  that  the  act 
of  June  3,  1916,  is  too  positive  and  precise  to  be  modified  by  construc- 
tion in  the  manner  attempted  by  the  opinion  of  the  court,  and  I  there- 
fore conclude  that  the  decrees  and  orders  of  the  District  Court  should 
be  affirmed,  and  dissent  to  that  extent  from  the  opinion  of  the  court 
in  this  case. 


<236  Fed.  109) 

SWEETSER  v.  LOWBIiL. 

(Clrcnlt  CJonrt  of  Appeals,  First  Circuit.    October  18, 1916.) 

Na  1231. 

Appeal  from  the  District  Court  of  the  United  States  for  the  District  of 
liassachusetts ;  Frederick  Dodge,  Judge. 

Petition  by  Alfred  P.  Lowell  for  writ  of  habeas  corpus  against  Warren  E. 
Sweetser.  From  an  order  for  the  discharge  of  petitioner,  respondent  appeals. 
Order  vacated,  with  directions  that  petitioner  be  returned  to  military  custody. 

George  W.  Anderson,  U.  S.  Atty.,  of  Boston,  Mass.  (Major  S.  T.  Ansell, 
Judge  Advocate,  of  Washington,  D.  C.,  and  Lewis  Goldberg,  Asst  U.  S.  Atty., 
of  Boston,  Mass.,  on  the  brief),  for  appellant 

Henry  Wheeler,  of  Boston,  Mass.  (Harry  Le  Baron  Sampson,  of  Boston, 
Blass.,  on  the  brief),  for  appeUee. 

Before  PUTNAM  and  BINGHAM,  Circuit  Judges,  and  ALDBICH,  District 
Judge. 

ALDBICH,  District  Judge.  In  this  case  the  conclusion  is  the  same  as  that 
reached  in  the  Emerson  Case  (No.  1230)  236  Fed.  161. 149  0.  a  A.  351,  and 
the  order,  therefore,  will  be  the  same. 

The  order  of  the  District  Court  for  the  discharge  of  the  petitioner  Is  vacated. 
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with  directions  that  he  be  returned  to  the  military  custody  from  whence  he 
was  taken. 

PUTNAM,  Circuit  Judge.    My  dissent  here  Is  upon  the  same  ground  as  that 
stated  In  No.  1230. 


(236  Fed.  170) 

CENTRAL  LIFE  SECURITIES  CO.  et  al.  t.  SMITH  et  aL 

(Circuit  Ck>urt  of  Appeals,  Seventh  Circuit.    June  14, 1916.) 

No.  2104. 

1.  Judgment  ^=»91 — Consent  Decbees — Effect. 

Upon  a  bill  filed  In  Maine,  the  domicile  of  the  principal  corporate  de- 
fendant, a  consent  decree  for  the  appointment  of  a  receiver  was  enteral 
upon  such  defendant's  answer.  Subsequently  an  ancillary  bill  was  filed  In 
the  federal  court  for  the  Northern  district  of  Illinois  and  on  principles  of 
comity  a  similar  decree  was  entered.  Held,  that  such  defendant  could 
not,  having  consented  to  the  appointment  of  the  receiver,  attack  either 
decree. 

[Ed.  Note. — For  other  cases,  see  Judgment,  Cent  Dig.  S  150;  Dec  Dig. 
<S=>91.] 

2.  Judgment  ^=s»91 — Consent  Deobes — Right  to  Attack. 

The  bill  filed  In  the  Maine  court  set  up  grounds  other  than  fraud,  which 
under  the  Maine  laws  were  sufficient  justification  for  the  winding  up  of 
the  principal  cori)orate  defendant  and  the  appointment  of  a  receiver. 
Such  allegations  were  admitted  by  the  answer,  but  the  order,  appointing  re- 
ceivers to  wind  up  the  affairs  of  such  defendant,  declared  that  the  decree 
was  entered  without  prejudice  to  the  determination  of  any  of  the  Issues 
presented  by  the  bill  as  amended,  and  without  prejudice  to  the  claims  ana 
assertions  of  any  purchaser  of  stock  as  to  rights  existing,  or  that  might 
exist,  by  reason  of  fraud  or  Illegality  in  the  organization  of  the  corpora- 
tion or  of  the  sale  of  its  stock,  and  without  prejudice  to  the  determination 
of  the  relative  rights  and  demands  of  all  persons  or  corporations,  whether 
as  creditors  or  stockholders.  Held,  that  as  the  decree  might  be  sustained 
without  reference  to  the  charges  of  fraud  contained  In  the  original  bill, 
the  reservation  did  not  entitle  the  principal  defendant  to  attack  the  con- 
sent decree  on  the  theory  that  the  original  bill  was  subsequently  amended 
so  that  the  allegations  originally  appearing  were  disputed  and  dlsproven 
by  those  of  the  amended  bill. 

[Ed.  Note. — For  other  cases,  see  Judgment,  Cent  Dig.  |  150 ;  Dec.  Dig. 
<8=>91.] 

3.  Cobporations  ^=»170— Stock — Issuance — Considebation. 

Where  a  corporation  which  was  without  assets  exchanged  Its  stock  for 
that  of  a  second  corporation,  there  was  no  consideration  to  uphold  the  ex- 
change, and  the  first  corporation  is  not  entitled,  on  distribution  of  assets 
of  the  second,  to  share  as  a  stockholder. 

[Ed.  Note.—For  other  cases,  see  Corporations,  Cent.  Dig.  H  624-632; 
Dec.  Dig.  <S=»170.] 

4.  COBPOBATIONS    <©=>377(2) — ^AUTHOBITY    of — ^PUBCHASE    OF    STOCK    OF    OTHEB 

Companies. 

Rev.  St.  Me.  c.  47,  f  6,  authorizes  the  formation  of  corporations  to  carry 
on  any  lawful  business,  excepting  corporations  for  banking.  Insurance, 
etc.  Section  51  provides  that  any  corporation  organized  under  the  chapter 
may  purchase,  own,  sell,  assign,  transfer,  or  dispose  of  shares  of  the 
capital  stock  of  any  other  corporation  of  that  state  or  other  states.  Held^ 
that  the  permission  was  restricted  to  acquisition  of  the  stock  of  corpora- 
tions carrying  on  those  businesses  which  a  corporation  organized  under 

^=:»For  other  cases  see  same  topic  &  KET-NUMBBR  in  aU  Key-Numbered  Digests  ft  Indczea 
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chapter  47  might  carry  on,  and  so  a  corporation  thus  organized  could  not 
acquire  the  stock  of  a  coriwration  organized  to  do  an  ii:^urance  business. 
fBd.  Note.— For  other  cases,  see  Corporations,  Cent.  Dig.  fi  1532;   Dec. 
Dig.  <g=>377(2).]  .  -a   .  , 

5.  Corporations  ^=»377(2) — Stock  of  Other  Companies — Right  to  Acquire. 

Where  the  statutes  of  the  state  of-  its  creation  do  not  authorize  a  cor- 
poration to  acquire  the  stock  of  other  .corporations,  such  power  is  clearly 
restricted,  and  any  acquisition  is  improper. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  g  1532;  Dec* 
Dig.  •&=>377(2).] 

6.  Corporations  ^=»377(2) — ^Powers  of  Corporations — Local  Laws. 

A  Maine  corporation,  organized  under  Rev.  St.  Me.  c  47,  §  6,  authorizing 
the  foimation  of  corjwrations  to  carry  on  any  lawful  business,  is  not  en- 
titled, by  virtue  of  its  charter,  to  acquire  the  stock  of  an  Illinois  corpora- 
tion, where  the  acquisition  of  such  stock  was  illegal  under  the  Illinois 
laws,  as  the  Illinois  laws  would  govern  the  validity  of  the  transaction. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  S  1532 ;  Dec. 
Dig.  •&=>377(2).] 

7.  Corporations  ^=»G42(1) — ^"Doino  Business  Within'*  State — ^What  Con- 

stitutes. 

A  foreign  corporation,  in  so  far  as  it  holds  the  stock  of  a  local  corpora- 
tion, is  doing  business  within  the  state  of  the  local  corporation's  domicil. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent.  Dig.  §|  2520,  2521 ; 
Dec  Dig.  te==>642(l). 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Doing  Business.] 

&  Corporations  «=»80(12) — Stock  Subscriptions — Repudiation. 

Where  the  promoters  of  corporations  organized  in  Maine  and  Arizona 
intended  by  means  thereof  to  acquire  the  stock  of  an  Illinois  life  insurance 
corporation,  the  Maine  corporation  to  hold  such  stock,  subscribers  to  the 
preferred  stock  of  the  Maine  corporation  may,  on  discovering  the  nature 
of  the  scheme,  repudiate  their  subscriptions  and  recover  back  the  sub- 
scription price,  Uie  project  being  illegal,  or,  in  case  the  funds  of  such  cor- 
poration are  insufficient  to  satisfy  their  demands,  share  pro  rata  in  the 
assets. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  S  264;  Dec. 
Dig.  •&=>80(12).] 

Appeal  from  the  District  Court  of  the  United  States  for  the  North- 
em  District  of  Illinois. 

Suit  by  William  E.  Smith  and  others  against  the  Central  Life  Se- 
curities Company  and  others.  From  the  decree,  defendants  appeal. 
Affirmed. 

Appellees  sought  a  money  Judgment  against,  and  a  receiver  for,  the  Central 
Life  Securities  Company,  a  Maine  corporation,  and  also  sought  to  wind  up 
its  affairs.  Application  was  first  made  to  the  Supreme  Judicial  Court  of  the 
state  of  Maine  against  the  appellant  Central  Life  Securities  Company,  where 
temporary  receivers  were  appointed.  Upon  an  amended  bill  and  upon  the 
answer  of  said  company  and  upon  its  consent  the  court  entered  a  decree  ap- 
pointing receivers  and  directing  them  to  wind  up  the  affairs  of  said  company. 
Complainants  also  filed  in  this  jurisdiction  an  ancillary  bill  similar  to  the  one 
filed  in  the  Maine  court,  and  it  appearing  that  due  comity  required  the  entry 
of  a  similar  decree  in  this  Jurisdiction,  a  somewhat  similar  order  was  entered. 

The  receivers  appointed  reduced  the  assets  to  cash,  and  their  reports  have 
been  approved.  The  chief  controversy  on  this  appeal  arises  over  the  distribu- 
tion of  the  balance. 

^=9For  oUier  casM  8«e  same  topic  ft  KEY-NUMBER  In  all  Key-Numbered  Digests  &  Indexes 
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The  contentions  worthy  of  special  consideration  arise  ont  of  the  claims  of  the 
Central  Agency  Ck)mpany,  Western  Agency  CJompany,  Atlantic  Agency  Com- 
pany, Eastern  Agency  Company,  and  Thomas  Rhodus  for  participation  in  tills 
balance. 

The  court  ordered  a  reference,  and  full  and  complete  findings  and  conclu- 
sions were  made  by  the  master.  To  these  findings  and  conclusions  appellants 
filed  exceptions,  which  were  considered  by  the  court  in  a  careful  opinion, 
and  a  decree  entered  March  8,  1913,  followed.  These  findings  and  conclu- 
sions are  too  lengthy  to  be  here  set  forth  in  full.  The  findings  of  the  master  as 
corrected  by  the  decree  are  well  supported  by  the  evidence. 

The  capital  stock  of  the  Central  Life  Securities  Company  was  of  the  par 
value  of  $2,500,000,  one-half  being  preferred  stock  and  one-half  common  stock. 
No  distinction  existed  between  common  and  preferred  stock  excepting  over 
the  right  to  dividends.  While  its  charter  gave  it  authority  to  pursue  many 
lines  of  business  the  chiefly  advertised  business  of  the  Central  lAfe  Securities 
Company  was  to  assist  in  promoting  the  business  of  the  Republic  Life  Insur- 
ance Company,  an  Illinois  corporation.  The  five  agency  companies,  also  ap- 
pellants herein,  were  organized  under  the  laws  of  Arizona  for  the  purpose  at 
acting  as  general  agents  for  placing  life  insurance  business,  and  doing  such 
other  business  as  their  respective  charters  and  the  laws  of  Arizona  i)ermitted. 
Each  agency  company  was  capitalized  at  $1,000,000,  divided  into  $800,000, 
common  stock  and  $200,000  preferred  stock,  excepting  one  which  had  $100,000 
of  preferred  stock  and  the  balance  common  stock. 

Another  corporation  was  organized  by  the  same  parties,  known  as  the  Mer- 
cantile Securities  Company,  and  from  the  sale  of  its  preferred  stock  it  was 
proposed  to  purchase  the  stock  of  a  bank.  Another  corporation,  known  as  the 
Bankers'  Consolidated  Corporation,  was  expected  to  own  the  stock  in  a  chain 
of  country  banks.  Both  of  these  corporations  were  to  hold  some  of  the  stock  in 
the  aforementioned  five  agency  companies.  The  amount  realized  from  the  saie 
of  the  preferred  stock  of  the  Central  Life  Securities  Company  was  $887,249.94, 
which  preferred  stock  sold  at  a  premium. 

The  common  stock  of  the  Central  Life  Securities  Company  was,  through  the 
American  Trading  Company  also  controlled  by  the  same  parties,  transferred 
to  the  said  five  agency  companies,  and  $1,250,000  par  value  of  the  latter  named 
companies  was  turned  over  to  the  Central  Life  Securities  Company.  No  other 
consideration  Is  apparent  for  the  transfer  of  the  common  stock  of  the  last- 
named  company.  The  sale  of  the  stock  and  the  conduct  of  the  business  of  all 
of  these  companies  organized  as  a  part  of  the  scheme  was  at  all  times  in  the 
hands  of  and  under  the  control  of  Rhodus  Bros. 

In  addition  to  the  aforesaid  companies  these  same  Rhodus  Bros.,  by  means 
of  their  trading  companies  and  some  of  the  aforesaid  companies,  promoted 
and  managed  the  business  of  the  following  companies:  Nevada  &  Eastern  Gold 
Mining  Company,  Boise  King  Placers  Company,  Mina  Grande  Mining  Company, 
Moose  Creek  Gold  Mining  Company,  Mines  Development  Company,  National 
Rheostat  Company,  Merced  Copper  Company,  Federal  Mercantile  Agency  Se- 
curities Company,  Mercantile  Securities  Company,  the  Finance  Company  of 
America,  the  American  Trading  Company,  the  Independence  Zinc  Mining 
Company  and  several  others. 

A  policy  of  exchanging  stock,  one  for  the  other,  was  pursued.  The  chief 
business  of  these  companies  was  to  sell  stock.  Enormous  sums  were  paid  in 
comraissions  and  for  expenses.  Frequently  the  cost  of  selling  the  stock  ex- 
ceeded the  amount  realized  from  such  sale. 

The  Republic  Life  Insurance  Company  was  an  Illinois  Corporation,  the  ob- 
ject of  which  was  to  conduct  a  life  insurance  business.  A  large  sum  of  money 
of  the  Central  Life  Securities  Company  was  paid  to  said  Republic  Life  Insur- 
ance Company  for  the  preferred  stock  of  the  latter  company.  The  Insurance 
Company  wrote  life  insurance  to  the  amount  of  about  $200,000,  of  which  about 
25  per  cent,  was  upon  the  lives  of  the  Rhoduses  and  the  agents  of  the  various 
interlocMng  companies.  The  principal  activity  of  said  company  consisted  in 
getting  the  names  of  so-called  representative  men  willing  to  take  insurance 
ia  said  company  but  with  an  understanding  that  certain  special  privileges  fol- 
lowed.  It  appeared  conclusively  that  the  balance  in  the  hands  of  the  receivers 
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of  the  Central  Life  Securities  Company,  available  for  distribution,  was  not 
sufficient  to  pay  in  full  the  preferred  stockholders. 

The  complainants  proceeded  upon  the  theory  that  the  sale  of  preferred  stock 
to  them  was  fraudulent,  and  asked  that  the  moneys  paid  in  by  them  be  re- 
tamed  from  the  assets  in  the  hands  of  the  receivers,  and  if  a  sufficient  sum 
be  not  realized  in  this  manner,  that  they  have  judgment  for  the  balance  against 
said  company.  The  court  fixed  a  time  in  which  all  claimants  might  present 
their  claims.  Nearly  all  of  the  holders  of  preferred  stock  filed  their  claims  for 
the  amounts  paid  by  them  for  said  stock.  The  agency  companies  also  filed 
their  claims  for  participation  in  said  fund,  basing  their  claim  upon  their 
holding  the  said  common  stock.  The  appellant  Thomas  Rhodus  asked  for  an 
allowance  of  his  daim  for  moneys  alleged  to  have  been  paid  for  preferred 
stock.  Although  the  Central  Life  Securities  Company  consented  to  the  ap- 
pointment of  receivers  to  wind  up  its  affairs,  it  now  seeks  by  this  appeal  to 
attack  the  decree  appointing  the  receivers,  and  denies  all  the  claims  of  fraud 
set  up  in  the  complainants'  bill. 

By  the  decree  appealed  from,  the  preferred  stockholders  of  the  Central 
Life  Securities  Company,  who  seasonably  filed  their  claims,  were  permitted  to 
share  pro  rata  in  the  balance  in  the  hands  of  the  receivers.  The  claim  of  the 
appellant  Thomas  Rhodus  was  disallowed  because  the  court  found  that  he 
paid  nothing  for  his  said  preferred  stock.  The  claims  of  the  agency  com- 
panies, all  similar  in  character  were  entirely  disallowed.  A  further  state- 
ment of  the  facts  appears  in  the  discussion. 

Samuel  Shaw  Parks,  of  Chicago,  111.,  for  appellants. 
Charles  R.  Holden,  of  Chicago,  111.,  for  appellees. 

Before  EVANS,  Circuit  Judge,  and  ANDERSON  and  GEIGER, 
District  Judges. 

EVANS,  Circuit  Judge  (after  stating  the  facts  as  above).  The 
appellant  Thomas  Rhodus  complains  because  the  master  disallowed  his 
claim  for  moneys  alleged  to  have  been  paid  for  preferred  stock  of  the 
Central  Life  Securities  Company.  Whether  any  money  was  so  paid 
by  the  appellant  Thomas  Rhodus  for  preferred  stock  was  purely  a 
matter  of  fact.  The  report  of  the  master  in  this  respect  was  con- 
firmed by  the  judge,  and  we  are  convinced  that  the  evidence  justifies 
the  conclusion  that  Thomas  Rhodus  paid  nothing  for  the  preferred 
stock  held  by  him.  He  is  therefore  not  entitled  as  a  holder  of  said 
preferred  stock  to  participate  in  the  funds  in  the  hands  of  the  re- 
ceivers. 

[1]  The  Central  Life  Securities  Company  attacks  the  order  made 
in  the  Supreme  Judicial  Court  of  the  state  of  Maine,  and  also  made 
in  these  proceedings,  wherein  receivers  were  appointed  to  wind  up 
the  affairs  of  said  appellant,  contending  that  the  bill  originally  filed 
in  the  Maine  court  was  subsequently  amended  so  that  the  allegations 
originally  appearing  were  disputed  and  disproven  by  the  allegations 
appearing  in  the  amended  bill.  Appellant  contends  that  these  facts 
clearly  establish  a  plan  to  wreck  said  company,  and  such  conduct 
constituted  a  fraud  upon  the  court.  In  other  words,  it  is  claimed  a 
temporary  receiver  was  appointed  upon  a  bill  proven  false  by  the  al- 
legations in  the  amended  bill. 

Without  inquiring  in  detail  into  the  difference  between  the  original 
trill  and  the  amended  bill,  it  is  sufficient  to  say  that  the  decree  ap- 
pointing the  receivers  in  these  proceedings,  was  entered  upon  the 
consent  of  the  said  Central  Life  Securities  Company.     The  decree 
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appointing  the  receiver  in  the  Maine  court  was  upon  the  answer  of 
the  said  Central  Life  Securities  Company,  and  without  objection  from 
the  duly  authorized  representatives  of  said  company.  We  are  there- 
fore constrained  to  hold  that  the  said  appellant  is  in  no  position 
to  attack  the  validity  of  either  decree. 

[2]  It  appears  that  the  order,  appointing  the  receivers  to  wind  up 
the  affairs  of  the  company,  contained  the  following  provisions: 

"It  is  farther  ordered  and  decreed  that  this  decree  shall  be,  ahd  it  is  her^y, 
entered  without  prejudice  to  the  determination  of  any  of  the  issues  presented 
by  the  bill  of  complaint  herein,  as  amended  and  supplemented  and  without 
prejudice  to  the  claims  and  assertions  of  any  purchaser  of  stock  as  to  rights 
existing,  or  that  may  exist,  by  reason  of  any  fraud  or  illegality  that  may  be 
hereafter  found  or  adjudged  to  have  existed  in  the  organization  of  said  cor- 
poration, or  the  sale  of  its  stock ;  and  without  prejudice  to  the  determination 
of  the  relative  rights  and  demands  of  any  and  all  persons  or  corporations 
whether  as  creditors  or  as  stockholders,  etc." 

The  appellant  contends  that  this  reservation  conclusively  estab- 
lishes its  right  to  contest  the  sufficiency  of  the  proof  to  support  the 
allegations  in  the  bill  for  the  appointment  of  a  receiver.  We  think 
otherwise.  The  decree  appointing  the  receivers  was  upon  consent 
of  said  appellant.  Other  grounds  than  fraud,  recognized  by  the  stat- 
utes of  Maine  as  sufficient  justification  for  the  winding  up  of  a  cor- 
poration, clearly  appear  in  complainants'  bill,  and  are  admitted  in  the 
answer.  See  chapter  85,  I^aws  of  1905.  The  decree  appointing  the 
receivers  can  be  sustained  without  any  reference  to,  or  consideration 
of,  the  allegations  of  fraud  and  misrepresentation  contained  in  the 
original  bill.  The  reservation  above  quoted  merely  preserves  the 
right  of  claimants  to  litigate  the  question  of  fraud  so  far  as  that  ques- 
tion became  relevant  to  the  determination  of  the  issue  of  priority  of 
claims  when  final  distribution  was  ordered.  Clearly  no  other  effect 
was  intended,  and  none  can  be  given  to  the  reservation  in  this  decree. 

[3]  The  claims  of  the  agency  companies  are  all  of  similar  char- 
acter. Each  filed  its  claim  with  the  receivers  pursuant  to  the  order 
of  the  court,  directing  all  claimants  to  present  their  claims  within  a 
designated  time.  Each  of  said  agency  companies  claimed  a  right  to 
participate  in  said  fund  because  of  the  ownership  of  common  stock 
of  the  Central  Life  Securities  Company  of  the  par  value  of  $250,000. 
Together  the  five  agency  companies  owned  all  of  the  common  stodc  of 
said  company. 

The  precise  question  presented  is  whether  the  holders  of  the  ccmi- 
mon  stock  shall  be  permitted  to  share  pro  rata  with  the  holders  of 
the  preferred  stock  of  said  company. 

The  holders  of  preferred  stock  predicate  their  claim  upon  a  dis- 
affirmance of  the  contract  by  which  such  stock  was  issued.  Acting 
upon  the  theory  that  the  scheme  of  incorporation  and  the  plan  of  the 
promoters  was  fraudulent,  it  is  claimed  that  the  corporate  entity  is 
not  even  that  of  a  de  facto  corporation.  The  holders  of  preferred 
stock,  therefore,  make  claim  to  the  fund  on  band  which  they  alone 
produced,  and  ask  it  to  be  apportioned  in  accordance  with  the  amount 
actually  paid  into  said  fund  rather  than  on  the  basis  of  the  par  value 
of  the  preferred  stock  so  held.     All  holders  of  preferred  stock  who 
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filed  claims  consented  to  the  entry  of  the  decree,  directing  distribu- 
tion upon  this  basis.  The  preferred  stockholders  further  contend  that 
the  holders  of  common  stock  paid  nothing  therefor,  and  on  this  theory 
are  not  entitled  to  participate  in  the  balance  now  in  the  hands  of 
the  receiver.  The  court  correctly  denied  the  holders  of  the  common 
stock  all  right  to  participate  in  the  funds  of  the  defunct  company. 
The  agency  companies  paid  nothing  for  the  common  stock  of  the 
Central  Life  Securities  Company.  True,  there  was  an  interchange 
of  common  stock,  but  there  was  nothing  back  of  the  stock  of  the 
agency  companies  when  they  transferred  a  portion  of  their  common 
stock  for  all  of  the  common  stock  of  the  Central  Life  Securities  Com- 
pany. Under  all  of  the  evidence  in  this  case  we  conclude  there  was 
a  total  failure  of  consideration  for  the  issuance  of  the  common  stock 
of  the  Central  Life  Securities  Company  to  the  agency  companies. 

[4]  The  preferred  stock  of  the  Central  Life  Securities  Company 
was  all  illegally  issued.    An  actual  fraud  on  the  corporation  laws  of  * 
Maine  and  Illinois  was  committed.    The  charter  issued  to  the  agency 
companies  by  the  state  of  Arizona  was  not  authorized  by  the  corpo- 
ration laws  of  said  state. 

The  Central  Life  Securities  Company  was  organized  under  chapter 
47  of  the  Revised  Statutes  of  Maine.  Section  6  of  said  chapter  47  pro- 
vides that: 

"ISiree  or  more  persons  may  associate  themselves  together  by  written  arti- 
cles of  agreement,  for  the  purpose  of  forming  a  corporation  to  carry  on  any 
lawful  business,  •  •  •  and  excepting  corporations  for  banking,  insurance, 
the  construction  and  operation  of  railroads  or  aiding  in  the  construction  there- 
of, and  the  business  of  savings  banks,  trust  companies,"  etc 

While  section  51  of  chapter  47  of  the  Revised  Statutes  of  Maine 
provides  that: 

"Any  corporation  organized  under  this  chapter  ♦  ♦  ♦  may  purchase, 
hold,  sell,  assign,  transfer  ♦  ♦  ♦  or  otherwise  dispose  of  the  shares  of  the 
capital  stock  ♦  ♦  ♦  created  by  any  other  corporation  or  corporations  of 
this  or  any  other  state" 

— ^we  conclude  that  the  appellant  Central  Life  Securities  Company 
was  not  authorized  to  purchase  stock  in  a  corporation  organized  to 
conduct  an  insurance  business,  much  less,  as  in  this  case,  to  purchase 
all  of,  or  the  controlling  interest  in,  an  insurance  company.  We  con- 
clude that  section  51  of  said  chapter  47  authorized  the  purchase  6f 
stock  in  companies  that  followed  any  line  of  business  authorized  by  said 
chapter  47,  but  did  not  authorize  the  purchase  of  stock  in  companies 
that  transacted  a  business  which  was  not  permitted  by  said  chapter  47. 
Franklin  Co.  v.  L.  S.  Bank,  68  Me.  43-47,  28  Am.  Rep.  9;  1  Cook 
on  Corporations,  §  236.  While  the  Central  Life  Securities  Company 
was  authorized  to  conduct  various  kinds  of  business,  its  chief  busi- 
ness, as  advertised  and  as  actually  conducted,  was  to  secure  control 
of  the  Republic  Life  Insurance  Company,  and  thereby  indirectly  en- 
gage in  the  life  insurance  business. 

[5]  All  the  agency  companies  were  organized  under  the  laws  of 
Arizona.  An  examination  of  the  statutes  of  this  state  fails  to  dis- 
close any  express  authority  for  a  corporation  organized  under  its 
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laws  to  hold  or  vote  stock  of  other  corporations.  With  the  statutes 
of  the  state  silent  on  this  subject  the  power  of  a  corporation  to  hold 
stock  of  another  corporation  is  clearly  restricted.  First  National 
Bank  v.  Converse,  200  U.  S.  425,  26  Sup.  Ct.  306,  50  L.  Ed.  537; 
People  V.  Chicago  Trust  Co.,  130  111.  268,  22  N.  E.  798,  8  L.  R.  A. 
497,  17  Am.  St.  Rep.  319;  People  v.  Union  Gas  Co.,  254  111.  359, 
409,  98  N.  E.  768,  Ann.  Cas.  1916B,  201 ;  7  Ruling  Case  Law,  §  528; 
Irvine  v.  Chicago,  Wilmington  &  Vermillion  Coal  Co.,  200  Fed.  953, 
119  C.  C.  A.  333. 

[6]  The  laws  of  the  state  of  Illinois  likewise  do  not  permit,  except 
for  a  very  limited  purpose  not  present  in  this  case,  the  holding  of 
stock  by  one  corporation  in  another.  Converse  v.  Emerson  Co.,  242 
111.  619,  90  N.  E.  269;  Converse  v.  Gardner  Co.,  174  Fed.  30,  98 
C.  C.  A.  16.  In  the  present  case  the  Maine  corporation,  not  only 
bought  stock  in  an  Illinois  corporation,  but  it  practically  owned  the 
entire  stock  of  said  Illinois  corporation.  This  being  unlawful  in 
Illinois,  the  purpose  was  not  a  lawful  purpose  in  the  state  of  Maine. 
It  is  only  for  the  purpose  of  carrying  on  a  lawful  business  that  a 
corporation  in  the  state  of  Maine  may  be  organized  under  chapter  47. 

[7]  The  Central  Life  Securities  Company  in  holding  the  stock  of 
the  Republic  Life  Insurance  Company  was  doing  business  in  Illinois. 
Col.  Trust  Co.  v.  M.  B.  Works,  172  Fed.  313,  97  C.  C.  A.  144;  Ditt- 
man  v.  Dist.  Co.  of  Am.,  64  N.  J.  Eq.  537,  54  Atl.  576;  Martin  v. 
Ohio  Stove  Co.,  78  111.  App.  105. 

[8]  The  purpose  and  plan  of  the  promoters  was  clear.  They 
sought  to  do  indirectly  what  they  could  not  do  directly.  The  entire 
scheme  was  illegal. 

It  affirmatively  appears  that  the  holders  of  the  preferred  stodc, 
whose  claims  were  allowed  in  this  court,  were  not  active  participants 
in  this  illegal  scheme.  It  further  appears  that  when  the  true  facts 
were  disclosed  they  acted  promptly  in  repudiating  the  scheme. 

Where  the  illegal  scheme  is  thus  promptly  repudiated  by  the  stock- 
holders, they  may  recover  the  moneys  by  them  paid  to  the  company, 
and  if  tiie  assets  are  insufficient  to  pay  them  in  full,  they  are  permitted 
to  share  pro  rata  in  the  fund  on  hand.  Pullman's  Palace  Car  Co.  v. 
Central  Transportation  Co.,  171  U.  S.  138,  18  Sup.  Ct.  808,  43  U 
Ed.  108;  Central  Transportation  Co.  v.  Pullman's  Palace  Car  Co., 
139  U.  S.  24,  60,  11  Sup.  Ct.  478,  35  L.  Ed.  55. 

The  decree  is  therefore  affirmed. 


(236  Fed.  176) 

VALLBRY  V.  DENVER  &  R.  Q.  R.  CO.  et  aL 

(Circuit  Court  of  Appeals,  Eighth  Circuit.    August  2,  1916w) 

No.  4663. 

1,  Receivers  ^=»167 — Powebs — Right  to  Maintain  Suit. 

An  order  of  a  federal  court  In  a  foreclosure  suit  appointing  a  recelTer 
for  all  of  the  property  of  a  railroad  company,  In  accordance  with  the 
prayer  of  the  bill  and  with  the  consent  of  the  company,  was  within  the 
jurisdiction  of  the  court,  and  Is  not  void  as  against  collateral  attack  even 

^s>For  other  cases  see  same  topic  A  KET-NUMBBR  In  all  Key-Numbered  DlsesU  4  Indexei 


Digitized  by  VjOOQIC 


YAUiEBT  y.  DENVEB  A  B.  O.  B.  GO.  367 

as  to  property  which  as  afterward  determined  was  not  within  the  mort- 
gage, and  the  receiver,  nnder  the  authority  conferred  by  his  appointment^ 
may  maintain  a  suit  with  respect  to  such  property. 

[Ed.  Note. — ^For  other  cases,  see  Receivers,  Cent  Dig.  {  320 ;  Dec.  Dig. 
<&=>167.] 

2.  CouBTS  ^=»264(3)-^nBiSDionoN  or  Federal  Coubts — Anciixaby  Suit  by 

Receiveb. 

Where  the  court  and  all  parties  treated  the  receivership  suit  as  being 
also  for  the  benefit  of  general  creditors,  who  proved  their  claims  therein, 
such  suit  by  the  receiver  Is  ancillary  and  within  the  court's  Jurisdiction 
without  regard  to  the  citizenship  of  the  parties. 

[Ed.  Note. — For  other  cases,  see  CJourts,  Cent  Dig.  {  801;  Dec  Dig. 
«8=)264(3).] 

3.  CoBPOBATioNS  ^=»180 — Stook  Contbol  of  Anotheb  Cobpobation — ^Tbust 

Relation — Suit  by  Receiveb  fob  Accounting. 

A  corporation  which  owns  all  or  a  majority  of  the  stock  of  another  cor- 
poration, which  it  thereby  controls,  is  a  trustee  of  the  assets  of  the  latter 
so  far  as  relates  to  its  creditors  and  bound  to  the  exercise  of  the  utmost 
good  faith,  and  on  allegations  of  fraud  such  creditors  or  a  receiver  repre- 
senting them  may  maintain  a  suit  for  an  accounting  against  the  control- 
ling corporation. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  Sf  665-673; 
Dec  Dig.  «=>180.] 

4.  Equity  ^s»66 — Suit  Based  on  Fbaud — Conditions  Pbecedent — ^Tkndeb. 

When  a  complainant  seeks  to  set  aside  a  transaction  for  fraud,  it  is 
not  necessary  nor  his  duty  to  tender  any  sums  which  it  may  appear  that 
the  parties  guilty  of  the  fraud  have  disbursed,  but  it  is  sufficient  if  he 
offers  to  do  equity. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent  Dig.  |f  180-190;  Dec. 
Dig.  <©=»66.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  District 
of  Colorado ;   Robert  E.  Lewis,  Judge. 

Suit  in  equity  by  George  W.  Vallery,  as  receiver  of  the  Colorado 
Midland  Railway  Company,  against  the  Denver  &  Rio  Grande  Rail- 
road Company  and  others.  Decree  for  defendants,  and  complainant 
appeals.    Reversed. 

Clayton  C.  Dorsey  and  Pierpont  Fuller,  both  of  Denver,  Colo. 
(Henry  T.  Rogers,  Daniel  B.  Ellis,  Lewis  B.  Johnson,  George  A.  H. 
Fraser,  and  Gerald  Hughes,  all  of  Denver,  Colo.,  and  Joline,  Larkin 
&  Rathbone,  of  New  York  City,  on  the  brief),  for  appellant. 

Russell  G.  Lucas,  of  Denver,  Colo.  (Henry  McAllister,  Jr.,  and  El- 
roy  N.  Clark,  both  of  Denver,  Colo.,  on  the  brief),  for  appellees. 

Before  SMITH  and  GARLAND,  Circuit  Judges,  and  AMIDON, 
District  Judge. 

GARLAND,  Circuit  Judge.  In  order  to  properly  understand'  the 
questions  which  are  before  us  for  decision,  a  brief  statement  of  the 
proceedings  in  the  court  below  will  be  made.  The  complaint  was  filed 
March  16,  1915.  April  5,  1915,  the  defendants  filed  motions  to  dis- 
miss. October  26  and  27,  1915,  the  motions  were  argued  and  sub- 
mitted. December  2,  1915,  the  plaintiff  filed  a  motion  for  leave  to 
file  a  supplemental  complaint.    January  17,  1916,  an  order  was  entered 

^=»For  oUier  cases  see  same  topic  &  KBY-NUMBER  In  all  Key-Numbered  Digests  &  Index)* 
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granting  the;  motions  to  dismiss,  and  the  complaint  was  dismissed  ac- 
cordingly. On  the  same  day  the  plaintiff  filed  a  motion  to  stay  and 
vacate  the  order  dismissing  the  complaint  and  for  leave  to  file  an 
amended  complaint.  February  8,  1916,  the  motions  filed  December 
2,  1915,  and  January  17,  1916,  were  overruled.  The  plaintiff  there- 
upon appealed  from  the  order  dismissing  the  complaint  and  also  from 
the  orders  made  on  February  8,  1916.  By  stipulation  the  several  ap- 
peals have  been  consolidated  and  are  to  be  heard  on  one  record. 

[1]  The  points  relied  on  to  sustain  the  decree  dismissing  the  com- 
plaint are  as  follows:  (1)  Want  of  jurisdiction;  (2)  the  receiver  had 
no  title  to  maintain  the  action ;  (3)  the  facts  stated  in  the  complaint 
do  not  constitute  a  cause  of  action.  The  first  two  points  may  be  con- 
sidered together,  as  they  are  based  upon  the  same  facts  and  reason- 
ing. There  being  no  diversity  of  citizenship  or  a  federal  question  in 
the  case,  the  jurisdiction  of  the  court  and  the  right  of  the  receiver  to 
maintain  the  action  must  depend  upon  the  fact  as  to  whether  this  ac- 
tion is  ancillary  to  and  dependent  upon  the  action  brought  by  the 
Central  Trust  Company  against  the  Colorado  Midland  Railway  Com- 
pany in  which  action  the  plaintiff  was  appointed  as  receiver.  By  stip- 
ulation we  may  refer  to  the  record  in  said  action,  in  determining  the 
questions  now  under  discussion.  The  original  complaint  in  the  re- 
ceivership action  was  filed  December  13,  1912,  and  the  receiver  was 
appointed  the  same  day  with  the  consent  of  the  defendant  therein. 
It  cannot  be  denied  but  that  the  order  appointed  him  receiver  of  all 
the  property  of  whatever  kind  and  description  belonging  to  the  Col- 
orado Midland  Railway  Company,  and  authorized  him  to  take  posses- 
sion of  the  same  and  to  institute  suits  for  the  protection  thereof. 

It  is  claimed,  however,  that  this  order  must  be  limited  and  con- 
strued with  reference  to  the  complaint  in  the  action  in  which  the  or- 
der was  made,  and  that  as  thus  limited  and  construed  it  will  appear 
that  as  the  action  was  simply  one  to  foreclose  a  mortgage,  the  court 
had  no  jurisdiction  or  authority  to  appoint  a  receiver  of  any  prop- 
erty not  subject  to  the  Hen  of  the  mortgage,  and  that  as  this  court  held 
in  Trust  Co.  v.  D.  &  R.  G.  R.,  219  Fed.  110,  135  C.  C.  A.  12,  that  the 
7,371^2  shares  of  stock  of  the  Rio  Grande  Junction  Railway  Com- 
pany in  controversy  in  the  present  action  was  not  subject  to  the  lien 
of  the  mortgage,  the  receivership  did  not  and  could  not  extend  to  it. 
A  third  and  supplemental  complaint  was  filed  in  the  receivership  suit 
July  15,  1913,  and  the  receivership  was  continued  and  extended  under 
said  amended  and  supplemental  complaint  with  all  the  powers  in  the 
receiver  that  had  theretofore  been  granted.  By  special  order  author- 
ity to  bring  the  present  suit  was  granted  to  the  receiver.  We  do  not 
deem  it  necessary  or  profitable  to  enter  into  a  review  of  the  decisions 
which  the  industry  of  counsel  have  presented  in  the  briefs  upon  this 
question.  It  would  seem  that  the  application  of  elementary  principles 
to  the  facts  must  determine  that  the  receiver  had  a  right  to  commence 
this  action,  and  that  the  court  had  jurisdiction  thereof.  When  the 
District  Court  made  the  order  appointing  the  receiver,  it  had  jurisdic- 
tion of  the  subject-matter  and  the  parties.  The  complaint  prayed  for 
a  receiver  of  all  the  property  of  the  Midland  Company,  and  the  amend- 
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ed  complaint  prayed  for  a  deficiency  judgment  which  would  seem  to 
be  inevitable  from  the  allegations  of  the  complaint.  With  the  con- 
sent of  the  defendant  Midknd  Company  the  court  extended  the  re- 
ceivership over  all  its  property.  The  plaintiff  in  the  action  claimed  a 
lien  upon  the  stock  in  controversy  in  this  action  so  that  the  order  when 
it  was  made  was  not  only  in  conformity  to  the  desire  of  all  parties 
to  the  action,  but  was  also  consistent  with  the  pleadings.  The  order 
therefore  was  not  void,  and  as  against  a  collateral  attack  like  that  now 
made  it  must  be  held  to  have  given  the  receiver  title  to  maintain  this 
action.  Shields  v.  Coleman,  157  U.  S.  168,  15  Sup.  Ct.  570,  39  L. 
Ed.  660;  Gunby  v.  Armstrong,  133  Fed.  417,  66  C.  C.  A.  627;  Piatt 
V.  N.  Y.  &  S.  B.  Ry.  Co.,  170  N.  Y.  451,  63  N.  E.  532;  Miller  v. 
Brown,  1  Neb.  (Unof.)  754,  95  N.  W.  797;  Grand  Trunk  Ry.  Co.  v. 
Central  Vermont  Ry.  Co.  (C.  C.)  85  Fed.  87;  Horn  v.  Pere  Marquette 
Ry.  Co.  (C.  C.)  151  Fed.  626;  34  Cyc,  pp.  164,  165. 

[2]  All  parties  before  the  trial  court  in  the  receivership  suit,  includ- 
ing general  creditors,  have  treated  the  same  as  being  for  the  benefit 
of  general  creditors  as  well  as  the  bondholders.  The  District  Court 
itself  has  so  treated  it  and  notice  to  all  creditors  to  present  claims 
has  been  given.  The  decision  that  the  stock  sued  for  in  the  present 
action  was  not  covered  by  the  lien  of  the  mortgage  did  not  determine 
that  it  did  not  belong  to  the  Midland  Company.  Whether  the  Mid- 
land Company  has  any  interest  therein  is  the  principal  issue  in  the 
present  action.  If  it  has  no  interest  therein,  then  the  plaintiff  will 
fail.  We  think  it  clearly  appears  from  what  has  been  said  that  the 
present  action  is  ancillary  to  the  receivership,  and  that  the  court  had 
jurisdiction.  We  now  turn  to  the  complaint  to  ascertain  whether  it 
states  a  cause  of  action  against  the  defendants  or  either  of  them. 
Upon  this  question  little  need  be  said. 

[3]  Laying  aside  the  question  of  the  present  interest  of  the  Midland 
Company  in  the  7,371%  shares  of  the  Junction  Company  stock,  let 
us  examine  the  allegations  of  the  complaint  with  reference  to  this 
stock  prior  to  the  sale  thereof  by  the  trust  company  to  the  Denver 
&  Rio  Grande.  The  complaint  alleges  that,  beginning  with  the  year 
1907,  the  Denver  &  Rio  Grande,  controlling  a  majority  of  the  direc- 
tors of  the  Junction  Company  and  one-half  of  the  board  of  directors 
of  the  Midland  Company,  inaugurated  a  practice  pursuant  to  which 
the  Denver  &  Rio  Grande  and  the  Midland  Company,  instead  of  pay- 
ing to  the  Junction  Company  the  full  amount  of  30  per  cent,  of  the 
gross  earnings  from  business  on  the  railway  of  the  Junction  Company, 
as  required  by  the  terms  of  the  agreement  between  the  parties,  paid 
only  such  portion  of  said  30  per  cent,  as  was  sufficient  to  cover  inter- 
est on  bonds  and  other  fixed  charges  and  also  to  pay  a  dividend  of 
5  per  cent,  upon  the  outstanding  stock  of  the  Junction  Company; 
that  the  payments  of  rentals  at  all  times  since  1907  have  been  much 
less  than  30  per  cenl.  of  said  gross  earnings  required  to  be  paid  as 
rentals  to  the  Junction  Company;  that  pursuant  to  this  practice  the 
unpaid  balance  required  to  make  up  a  total  payment  from  each  of 
said  companies  for  each  year  of  30  per  cent,  of  said  gross  earnings 
has  been  carried  as  a  charge  in  favor  of  the  Junction  Company,  and 
149C.C.A.— 24 
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against  each  of  said  lessee  companies  and  as  an  accumulated  surplus 
in  favor  of  the  Junction  Company  in  which  the  holders  of  the  stock 
of  said  Company  were  entitled  to  participate;  and  that  such  surplus 
at  the  end  of  the  fiscal  year  of  1912,  to  wit,  November  30,  1912, 
amounted  in  the  aggregate  to  $642,010.89 ;  that  by  reason  of  the  ac- 
crued rentals  so  uncollected  the  Denver  &  Rio  Grande  became  indebted 
to  the  Junction  Company  in  the  sum  of  $503,160.96,  and  the  Midland 
Company  in  the  sum  of  $138,849.93,  and  the  Midland  Company  by 
reason  of  its  ownership  of  7,371^  shares  of  the  stock  of  the  Junc- 
tion Company  became  entitled  to  a  dividend  out  of  said  surplus  of 
$237,544,  which  exceeds  in  the  sum  of  $98,694,  the  amount  due  by 
the  Midland  Company  to  the  Junction  Company  for  unpaid  rentals 
for  the  use  of  said  line  of  railway ;  that,  at  all  times  during  and  since 
the  year  1907,  the  ratio  of  the  gross  earnings  of  the  Denver  &  Rio 
Grande  from  the  use  of  the  Junction  line  to  Sie  gross  earnings  of  the 
Midland  Company  therefrom  for  each  of  said  years  has  far  exceeded 
the  ratio  of  the  number  of  shares  of  stock  of  the  Junction  Company 
owned  by  the  Denver  &  Rio  Grande,  to  the  number  of  shares  of  such 
stock  owned  by  the  Midland  Company. 

The  complaint  prays  for  an  accounting  between  the  Midland,  the 
Junction,  and  the  Denver  &  too  Grande  Companies,  concerning  this 
matter,  and  that  the  amount  of  dividends,  if  any,  over  and  above  the 
rentals  due  from  the  Midland  Company,  be  ascertained,  and  the  plaln- 
tiflf  have  judgment  therefor  if  any  such  balance  exists.  We  are  unable 
to  perceive  any  reason  why  the  creditors  of  the  Midland  Company 
are  not  entitled  to  this,  providing  the  allegations  of  the  complaint  are 
true,  and  for  all  purposes  of  this  appeal  they  must  be  so  considered. 

We  now  come  to  a  consideration  of  the  allegations  of  the  complaint 
with  reference  to  the  acquirement  of  title  by  the  Denver  &  Rio  Grande 
to  the  7,371%  shares  of  stock  of  the  Junction  Company.  The  com- 
plaint, when  much  detail  of  statement  is  laid  aside,  substantially 
charges  that  the  Denver  &  Rio  Grande  Company  about  June  15,  1911, 
having  obtained  control  of  the  directorate  of  the  Midland  Company, 
assumed  full  control  of  said  company  and  its  business,  and  being  in 
full  control,  as  aforesaid,  entered  into  a  scheme  to  obtain  for  its  own 
use  and  benefit  at  an  inadequate  price  said  7,371V^  shares  of  the  Junc- 
tion Company's  stock,  then  owned  by  the  Midland  Company,  and  there- 
by fraudulently  and  in  breach  of  its  trust  to  despoil  the  Midland  Com- 
pany thereof ;  that  at  this  time  the  Midland  Company  was  insolvent 
and  the  stock  of  the  Junction  Company  owned  by  it  was  its  only  valu- 
able free  asset;  that  pursuant  to  said  fraudulent  scheme  the  Denver 
&  Rio  Grande  caused  the  directors  of  the  Midland  Company  at  a 
meeting  held  on  June  28,  1911,  to  adopt  a  resolution  authorizing  the 
borrowing  for  said  Midland  Company  of  not  exceeding  $575,000;  that 
shortly  thereafter  the  Midland  Company  under  the  direction  and  con- 
trol of  the  Denver  &  Rio  Grande  made  a  loan  from  the  Equitable  Trust 
Company  of  New  York,  and  issued  therefor  three  promissory  notes 
payable  on  demand  without  grace  in  the  sums  of  $180,000,  $100,000, 
and  $200,000,  respectively.  The  payments  of  said  notes  were  secured 
by  the  pledge  to  the  Equitable  of  said  7,371 1^  shares  of  the  Junction 
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Company  under  severe  and  harsh  conditions ;  that  the  Denver  &  Rio 
Grande  in  the  fall  of  the  year  1912,  after  said  loans  were  made  and 
the  notes  issued  by  false  statements,  which  are  detailed  in  the  com- 
plaint, caused  the  Equitable  to  immediately  demand  payment  of  the 
notes,  at  a  time  when  it  it  was  difficult  for  the  Midland  Company  to 
respond,  and  also  in  the  same  way  caused  the  Equitable  to  sell  said 
shares  of  the  Junction  Company  upon  five  days'  notice ;  that  the  Den- 
ver &  Rio  Grande  being  in  full  control  of  the  Midland  Company  and 
dictating  all  its  acts  was  a  party  to  the  demand  for  payment  of  the 
notes  and  the  sale  of  said  stock,  and,  instead  of  trying  in  any  way  to 
obtain  further  time  for  the  payment  of  the  notes  or  to  protect  from 
sale  and  forfeiture  of  said  shares  of  stock,  took  such  action  as  pre- 
vented those  who  were  endeavoring  to  pay  oflF  the  notes  from  paying 
the  same  or  preventing  a  sale  of  said  stock,  and  at  the  sale  by  the  Eq- 
uitable bid  in  the  7,371%  shares  of  Junction  stock  for  the  sum  of 
$405,432.50,  it  being  alleged  in  the  complaint  that  the  stock  at  the 
time  of  the  purchase  thereof  by  the  Denver  &  Rio  Grande  including 
the  withheld  dividends  thereon,  was  worth  not  less  than  $1,000,000. 

Under  the  allegations  of  the  complaint,  the  Denver  &  Rio  Grande, 
at  the  time  of  the  several  transactions  in  regard  to  the  pledge  and 
sale  of  this  stock,  was  a  trustee  of  the  assets  of  the  Midland  Company 
so  far  as  the  creditors  of  the  company  were  concerned,  and,  admitting 
that  the  Denver  &  Rio  Grande  owned  all  the  stock  of  the  Midland 
Company,  it  was  bound  to  act  in  the  utmost  good  faith  towards  the 
creditors  of  the  latter.    Northern  Pacific  Ry.  Co.  v.  Boyd,  228  U.  S 
482,  33  Sup.  Ct.  554,  57  L.  Ed.  931 ;    Central  Improvement  Co.  v 
Cambria  Steel  Co.,  210  Fed.  696,  127  C.  C.  A.  184,  affirmed  in  240  U 
S.  166,  36  Sup.  Ct.  334,  60  L.  Ed.  579;  Louisville  Trust  Co.  v.  Louis- 
ville, etc.,  Ry.  Co.,  174  U.  S.  674,  19  Sup.  Ct.  827,  43  L.  Ed.  1130 
Kansas  City  Southern  Ry.  Co.  v.  Guardian  Trust  Co.,  240  U.  S.  166, 
36  Sup.  Ct.  334,  60  L.  Ed.  579;  Barrie  v.  United  Rys.  Co.,  125  Mo, 
App.  96,  102  S.  W.  1078;    Meeker  v.  Iron  Co.  (C.  C.)  17  Fed.  48 
Sutton  Mfg.  Co.  V.  Hutchinson,  63  Fed.  496,  11  C.  C.  A.  320;  Sweeny 
V.  Grape  Sugar  Co.,  30  W.  Va.  443,  4  S.  E.  431,  8  Am.  St.  Rep.  88 
Noyes  on  Intercorporate  Relations,  §  124;  Cook  on  Corporations,  vol. 
3,  §  658;  Thompson  .on  Corporations,  vol.  7,  §§  8502,  8503. 

It  was  the  duty  of  the  Denver  &  Rio  Grande  to  make  every  effort 
to  prevent  a  foreclosure  and  sale  of  the  pledged  stock.  Canton  Roll 
&  Machine  Co.  v.  Rolling  Mill  Co.  of  America,  168  Fed.  465,  93  C. 
C.  A.  621 ;  Jackson  v.  Ludeling,  21  Wall.  616,  22  L.  Ed.  492;  Clark 
and  Marshall  on  Priv.  Corp.  vol.  31,  §  763.  As  to  the  conduct  of 
the  Denver  &  Rio  Grande  in  the  pledging  and  purchase  of  the  stock 
in  question  being  inequitable,  the  following  cases  are  in  point :  Farm- 
ers' Loan  &  Trust  Co.  v.  New  York  &  N.  Ry.  Co.,  150  N.  Y.  410, 
44  N.  E.  1043,  34  L.  R.  A.  76,  55  Am.  St.  Rep.  689;  De  Neufville 
V.  New  York  &  Northern  Ry.,  81  Fed.  10,  26  C.  C.  A.  306;  Alexan- 
der V.  Relfe,  74  Mo.  495;  Jackson  v.  Ludeling,  supra.  A  court  of 
equity  disregards  the  mere  frame  work  behind  which  fraud  is  sought 
to  be  conce^ded  by  looking  through  the  same  to  the  actual  transaction. 

[4]  This  is  not  a  case  where  equity  would  require  the  plaintiff  to 
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make  a  tender  in  money  of  the  amount  paid  by  the  Denver  &  Rio 
Grande  at  the  foreclosure  sale  of  the  stock.  Fraud  is  allied,  and 
the  plaintiff  is  but  an  officer  of  the  court  seeking  to  obtain  property 
belonging  to  the  Midland  Company  for  the  benefit  of  its  creditors. 
To  require  the  plaintiff  to  make  a  tender  might  defeat  the  action. 
When  a  plaintiff  seeks  to  set  aside  a  transaction  for  fraud,  it  is  not 
necessary  or  his  duty  to  tender  any  sums  which  it  may  appear  that 
the  parties  guilty  of  the  fraud  have  disbursed.  The  complaint  offers 
to  do  equity,  and,  the  whole  case  being  before  a  court  of  equity,  if  the 
plaintiff  is  granted  any  relief  the  court  at  the  same  time  may  make 
the  granting  of  the  same  conditional  upon  the  doing  of  equity  by  the 
plaintiff,  to  the  defendants.  Just  what  form  the  relief  will  take,  if 
any  is  granted,  will  depend  upon  the  facts  when  they  appear.  It  is 
sufficient  now  to  say  that  the  facts  pleaded  entitle  the  plaintiff  to  a 
hearing  as  to  their  truth. 

We  have  examined  the  exhaustive  brief  of  counsel,  for  the  defend- 
ants, but  we  think  a  large  portion  of  the  same  would  be  more  in  point 
if  the  case  was  here  on  pleadings  and  proofs.  In  regard  to  the  ap- 
peals from  the  order  which  denied  an  amendment  to  the  bill,  it  may  be 
doubted  whether  there  was  any  error  in  granting  the  same  consider- 
ing the  time  in  the  progress  of  the  suit  when  the  motion  was  made, 
and  also  that  it  was  an  application  addressed  to  the  sound  discretion 
of  the  trial  court;  however,  as  we  will  reverse  the  judgment  dismiss- 
ing the  complaint,  we  think  it  right,  in  order  that  the  trial  court  may 
feel  itself  free  as  to  any  future  amendments,  to  reverse  the  order  refus- 
ing to  grant  the  amendment 

The  judgment  dismissing  the  complaint  and  the  other  orders  ap- 
pealed from  are  reversed,  and  the  case  remanded,  with  instructions 
to  the  trial  court  to  overrule  the  motion  to  dismiss  the  complaint,  al- 
lowing the  defendants  to  answer  the  same  if  they  are  so  advised. 

SMITH,  Circuit  Judge.  I  concur  in  all  of  the  foregoing  opinion, 
except  in  the  reversal  for  failure  to  allow  the  filing  of  a  supplemental 
petition  as  asked  December  2,  1915,  and  the  refusal  of  leave  to  file 
an  amended  complaint  on  the  application  of  January  17,  1916. 

In  view  of  the  history  of  this  case  including  the  history  of  Cen- 
tral Trust  Co.  V.  Denver  &  Rio  Grande  R.  Co.,  135  C.  C.  A.  12,  119 
Fed.  210,  and  the  fact  that  the  complaint  was  filed  March  16,  1915, 
and  the  motion  to  dismiss  was  filed  within  three  weeks  thereafter,  and 
said  motion  to  dismiss  was  not  heard  until  October  following,  and  the 
application  to  file  a  supplemental  bill  was  not  filed  until  more  than  a 
month  after  the  submission,  and  the  application  to  file  an  amended 
bill  was  not  filed  until  more  than  two  months  after  the  motion  to  dis- 
miss was  argued  and  submitted,  it  was  discretionary  with  the  trial 
court  to  allow  or  refuse  the  applications.  1  Enc.  U.  S.  Sup.  Ct.  Repts, 
303.  And  such  discretion  was  not  abused.  I  do  not  mean  that,  in  view 
of  the  reversal,  the  District  Court  could  not  grant  such  applications  if 
now  renewed,  but  there  is  no  reversible  error  in  having  refused  them 
at  the  time  made. 
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<236F0a.f83) 

CLEARWATER  COUNTY  et  al.  v.  PFEFFER. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    July  31,  1910.) 

No.  4636. 

1.  Counties  ^=»187 — ^Drainage  Bonds — Minnesota  Statute. 

Gen.  St.  Minn.  1913,  §  5542  et  seq.,  authorize  counties  to  Issue  and  sell 
drainage  bonds,  and  provide  that  the  proceeds,  together  with  assessments 
collected  for  ditches,  shall  be  placed  in  a  general  ditch  fund,  to  be  used 
in  the  construction  of  ditches,  whether  county  ditches,  or  judicial  ditches 
extending  into  more  than  one  county,  and  in  payment  of  the  bonds  as 
they  mature.  It  is  further  provided  that,  in  case  there  is  insufficient 
money  in  the  fund  to  meet  bonds  when  they  mature,  any  other  available 
funds  in  the  treasury  may  be  used,  and  afterward  replaced  from  the 
ditch  fund.  JJeW,  that  such  provisions  do  not  authorize  a  county  to  set 
apart  the  proceeds  of  bonds  sold,  and  appropriate  the  same  to  the  con- 
struction of  a  particular  ditch,  leaving  unpaid  matured  bonds  previously 
issued,  but  that  when  drainage  bonds  mature  they  are  entitled  to  pay- 
ment from  any  money  in  the  general  ditch  fund,  from  whatever  source 
derived. 

[Ed.  Note. — Fdr  other  cases,  see  Counties,  Cent  Dig.  ||  293-295 ;  Dec. 
Dig.  «=»187.] 

2.  Counties    ^=»188 — Pboceedinos   to    Enfobce    Judgment    Against— De- 

fenses. 

In  a  proceeding  to  enforce  a  judgment  against  a  county,  obtained  on 
county  bonds  which  are  primarily  payable  from  a  particular  fund,  it  is 
not  a  defense  that  there  are  outstanding  county  warrants,  where  it  is 
not  shown  that  they  are  payable  out  of  such  fund,  or  that  they  are  due 
and  payable  imder  the  state  statutes,  or  that,  if  they  were,  they  are  en- 
titled to  preference  in  payment  over  the  judgment 

[Ed.  Note. — For  other  cases,  see  Counties,  Cent  Dig.  {{  296-299;  Dea 
Dig.  «=»188.] 

3.  Banks  and  Banking  ^=»134(2)— Deposits — ^Application  to  Debts  Due 

Bank. 

The  right  of  a  banker  to  charge  up  to  a  depositor  without  his  order  the 
amount  of  his  note,  or  other  obligation  to  pay,  before  it  is  due,  is  condi- 
tioned on  the  latter's  insolvency. 

[Ed.  Note.— For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  |  354 ; 
Dec.  Dig.  «=»134(2).] 

4.  Counties  ^s»226 — ^Actions  Against — Exegution   and  Enforcement  of 

Judgment. 

An  execution  on  a  judgment  against  a  county  or  other  public  corpora- 
tion may  not  be  lawfully  issued  and  levied  on  the  funds  or  property  ac- 
quired by  it  in  its  governmental  capacity,  unless  expressly  authorized  by 
statute. 

[Ed.  Note. — For  other  cases,  see  Counties,  Cent  Dig.  |  365;  Dec.  Dig. 
«=>226.] 

5.  Counties   ^s»226 — ^Actions   Against — ^Execution  and   Enforcement  of 

Judgment. 

Gen.  St.  Minn.  1913,  §  677,  provides  that  when  a  judgment  is  recovered 
against  a  county,  no  execution  shall  issue  unless  after  a  stated  time  the 
judgment  has  not  been  paid  as  therein  required.  This  statute  was  in 
force  June  1,  1872,  at  the  time  of  the  enactment  of  Rev.  St  U.  S.  §  916 
(Comp.  St.  1913,  i  1540),  which  provides  that  "the  party  recovering  a 
judgment  in  any  common-law  cause  in  any  Circuit  or  District  Court 
shall  be  entitled  to  similar  remedies  upon  the  same,  by  execution  or 
otherwise,  to  reach  the  property  of  the  judgment  debtor,  as  are  now 
provided  in  like  causes  by  the  laws  of  the  state  in  which  such  court  is 

^s»For  other  cases  see  same  topic  ft  KBT-NUMBBR  in  all  Key-Numbered  Digests  ft  Indexes 
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held."  Held,  that  the  issuance  of  an  execution  by  a  District  Court  at 
once  on  the  entry  of  a  judgment  against  a  Minnesota  county, 'and  iti 
levy  upon  the  funds  of  the  county,  were  unauthorized  and  ineffectiye. 

[Ed.  Note. — For  other  cases,  see  Ck>untle8,  CJent.  Dig.  |  365;  Dea  Dig. 
<e=>226.] 

6.  Mandamus  «=»154(2) — ^Petition — Enfobcehxnt  of  JxTDOMEirr  Agaikst 
County. 

A  mere  error  in  form  of  procedure  in  a  federal  court  Is  not  fatal,  and 
a  proceeding  for  the  enforcement  of  a  judgment  against  a  county  by  the 
issuance  and  service  on  the  county  officers,  on  petition  of  the  Judgment 
plaintiff,  of  a  citation  to  show  cause,  although  such  proceedings  were  in 
aid  of  an  unauthorized  levy  of  an  execution,  may  be  treated  as  a  pro- 
ceeding in  mandamus,  and  such  writ  may  be  issued  therein,  where  the 
petition  is  sufficient,  and  only  questions  of  law  are  in  issue. 

[Ed.  Note. — For  other  cases,  see  Mandamus,  Dec.  Dig.  ^=>154<2).] 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  Minnesota ;  Page  Morris,  Judge. 

Action  at  law  by  Charles  Pf effer  against  the  County  of  Clearwater 
and  others.  Prom  an  order  made  in  proceedings  in  aid  of  execution, 
defendants  bring  error.    Reversed. 

Williaip  A.  McGlennon,  of  Bagley,  Minn.  (Charles  Loring  and  G. 
A.  Youngquist,  both  of  Crookston,  Minn.,  on  the  brief),  for  plaintiffs 
in  error. 

Arthur  M.  Keith,  of  Minneapolis,  Minn.  Qoseph  R.  Kingman,  Nor- 
ton M.  Cross,  and  Thomas  P.  Wallace,  all  of  Minneapolis,  Minn.,  on 
the  brief),  for  defendant  in  error. 

Before  SANBORN,  ADAMS,  and  CARLAND,  Circuit  Judges. 

SANBORN,  Circuit  Judge.  This  writ  of  error  challenges  an  order 
of  the  court  below  that  the  Clearwater  County  State  Bank  and  the 
First  National  Bank  of  Bagley  pay,  out  of  the  funds  standing  in  them 
to  the  credit  of  the  county  treasurer  of  Clearwater  county,  amotmts 
sufficient  to  satisfy  an  execution  issued  on  the  judgment  which  the 
plaintiff  recovered  against  the  county  on  May  6,  1915,  for  $12,522.20 
and  costs.  The  order  is  attacked  on  four  grounds:  (1)  That  there 
were  no  funds  in  the  treasury  of  the  county  available  to  pay  this  judg- 
ment; (2)  that  there  were  and  had  been  ever  since  May  5,  1915,  un- 
paid warrants  of  the  county  outstanding  to  the  amount  of  $67,973.89; 
(3)  that  there  were  in  the  hands  of  the  Clearwater  Bank  ever  since 
that  date  unpaid  warrants  of  the  county  to  the  amount  of  $15,000; 
and  (4)  that  the  execution  issued  on  the  judgment  and  the  levies  un- 
der it  upon  the  funds  and  credits  of  the  county  were  imauthorized 
and  void. 

Were  there  funds  in  the  treasury  of  the  county  available  to  pay  the 
judgment?    The  pertinent  statute  of  Minnesota  provides  that: 

"When  any  judgment  is  recovered  against  a  county  ♦  ♦  ♦  no  execution 
shaU  issue,  except  as  herein  provided;  but,  unless  reversed,  the  same  shall 
be  paid  from  the  funds  in  the  treasury,  if  there  be  any  available."  Gen.  Stat. 
Minn.  1913,  §  677. 

On  the  petition  of  the  plaintiff  in  the  judgment,  the  court  below 
issued  to  the  county  of  Clearwater,  to  its  county  auditor,  to  its  coimty 

^=9For  oUier  cases  see  same  topic  ft  KEY-NUMBER  in  all  K«7-Nambered  DigesU  *  lodwa 
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treasurer,  and  to  the  banks,  an  order  to  show  cause  why  they  should 
not  pay  this  judgment  out  of  the  funds  of  the  county  in  their  hands. 
The  county  auditor  and  county  treasurer  answered  for  themselves  and 
the  county  by  their  affidavits  to  the  effect  that  the  judgment  was  based 
on  county  bonds  issued  to  construct  a  drainage  ditch  under  chapter  258, 
General  Laws  of  Minnesota  1901,  and  chapter  315,  General  Laws  of 
Minnesota  1903,  and  General  Statutes  of  Minnesota  1913,  §  5542  et  seq., 
that  there  were  in  the  treasurer's  hands  raised  under  that  law  avail- 
able to  pay  the  judgment  $1,716.77,  that  there  were  no  other  funds 
available  to  pay  the  judgment,  but  that  there  were  also  in  the  treas- 
urer's hands  $19,501.63,  money  of  the  county  raised  by  the  issue  and 
sale  of  bonds  of  the  county  in  anticipation  of  taxes  for  the  construction 
of  judicial  ditch  No.  1,  that  this  ditch  was  in  course  of  construction, 
that  when  "said  ditch  is  completed  and  the  contractors  paid,  under  their 
contracts  the  money  will  be  insufficient  to  pay  the  warrants  drawn 
against  said  fund  and  moneys,"  and  that  the  officers  of  the  county  are 
forbidden  by  the  statutes  to  use  the  moneys  in  any  fund  for  any  other 
purpose  than  that  to  which  it  is  devoted  by  the  statutes  creating  it. 

[1]  The  first  question,  therefore,  is :  Was  this  $19,501.63  available  to 
pay  the  plaintiff's  judgment,  or  was  it  set  apart  as  a  special  fund  to  pay 
contractors  for  constructing  the  judicial  ditch  yet  to  be  made?  The 
bonds  upon  which  this  judgment  is  founded  and  the  bonds  issued  to 
raise  the  $19,501.63  are  the  direct  obligations  of  the  county.  Van 
Pelt  V.  Bertilrud,  117  Minn.  50,  52,  134  N.  W.  226. 

"Said  county  board/'  reads  the  statute,  "shaU  have  power  to  negotiate  said 
bonds  as  they  shaU  deem  for  the  best  interest  of  said  county,  but  for  not  less 
than  their  par  value.  The  proceeds  from  the  sale  of  all  such  bonds  shall  be 
placed  in  a  general  ditch  fund  which  is  hereby  created.  Such  county  board 
shaU  provide  moneys  for  the  payment  of  the  principal  and  interest  of  said 
bonds  as  they  severally  mature,  which  moneys  shall  be  placed  in  the  general 
ditch  fund,  into  which  fund  it  may  transfer  any  surplus  moneys  remaining 
in  the  general  revenue  fund  or  other  funds  of  the  county  which  can  properly 
be  used  for  the  purpose  of  this  act,  into  which  fund  shall  also  be  paid  aU 
moneys  received  from  the  payment  of  any  liens  created  under  the  provisions 
of  this  act.  And  such  board  is  hereby  authorized  to  pay  drainage  bonds  is- 
sued under  the  provisions  of  this  chapter  out  of  any  available  funds  in  the 
county  treasury,  when  the  moneys  on  hand  in  the  general  ditch  fund  of  the 
treasury  are  insufficient  to  meet  the  payment  of  bonds  issued  in  ditch  pro- 
ceedings when  the  same  mature,  but  the  fund  from  which  such  moneys  have 
been  taken  or  used  for  the  payment  of  bonds  as  they  mature  shall  be  replen- 
ished with  interest  at  the  rate  of  six  per  cent,  per  annum  from  collections  of 
unpaid  assessments  for  ditches,  drains  or  water  courses  constructed  under 
any  proceedings  had  hereunder."  General  Laws  of  Minnesota  1003,  pp.  657, 
558,  and  amendments;    General  Statutes  of  Minnesota  1913,  §  5542. 

A  judicial  ditch  is  one  which  extends  into  more  than  one  county. 
The  judge  apportions  the  cost  of  the  ditch  between  the  counties  (sec- 
tion 5559),  and  the  power  and  duty  of  the  county  to  collect  the  assess- 
ments upon  the  property  in  the  case  of  a  judicial  ditch,  to  issue  bonds 
to  anticipate  these  collections,  to  place  the  proceeds  of  these  bonds  and 
the  moneys  collected  from  the  assessments  (section  5625)  in  the  gen- 
eral ditch  fund,  and  out  of  that  fund  to  pay  any  of  its  drainage  bonds 
that  mature,  whether  issued  for  county  or  judicial  ditches  (section 
5542),  and  any  damages  for  the  taking  or  injuring  of  land  in  the  con- 
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struction  of  any  ditch  whatever  (section  5627),  are  the  same  in  the  case 
of  the  construction  of  a  judicial  ditch  as  in  the  case  of  the  construc- 
tion of  a  county  ditch.  No  intention  is  manifested  and  no  provision 
is  made  by  the  statutes  to  keep  the  proceeds  of  bonds  issued  or  of  as- 
sessments or  liens  collected  for  any  particular  drainage  ditch,  whether 
county  or  judicial,  separate  from  the  proceeds  of  bonds  issued  or  of 
assessments  collected  for  other  such  ditches  in  the  county,  or  to  appro- 
priate the  former  to  the  payments  of  the  bonds  issued  for  or  the  costs 
of  that  particular  ditch  in  preference  to  other  obligations  of  the  county 
to  pay  liabilities  arising  f  rbm  bonds  or  otherwise  out  of  the  construc- 
tion of  ditches. 

On  the  other  hand,  the  statutes  create  a  general  ditch  fund.  They 
require  the  county  officers  to  pay  into  that  fund  all  moneys  derived  by 
the  county  from  all  bonds  issued  for  the  construction  of  ^I  county  and 
all  judical  ditches  (section  5542),  all  moneys  derived  from  the  collec- 
tion of  assessments  or  liens  made  for  all  such  ditches  (sections  5542, 
5625),  all  surplus  funds  remaining  in  the  general  revenue  fund,  or  oth- 
er fimds  of  the  county,  which  can  properly  be  used  for  drainage  pur- 
poses (section  5542),  and  the  moneys  whidi  the  county  is  commanded 
to  provide  for  the  pa)rment  of  the  principal  and  interest  of  all  its  drain- 
age bonds  as  they  mature  (section  5542).  They  require  the  county  to 
pay  its  drainage  bonds  as  they  mature  and  the  damages  for  the  tak- 
ing of  and  the  injury  to  property  in  the  construction  of  the  ditches  out 
of  this  general  ditch  fimd,  if  there  is  sufficient  there  so  to  do,  and,  if 
not,  out  of  the  general  revenue  fund  of  the  county  (sections  5542,  5627). 
Therefore  they  required  this  coimty  to  place  this  $19,501.63  in  the 
general  ditch  fund,  and  it  did  so. 

It  is  no  answer  to  the  claim  that  this  fund  thereby  became  available 
to  pay  this  judgment  on  the  matured  drainage  bonds  of  this  county  that 
the  county  or  its  officers  intended  to  neglect  or  refuse  to  pay  its  past- 
due  drainage  bonds  and  to  use  this  money  to  pay  future  debts  it  was 
making  for  another  drainage  ditch  that  was  yet  to  be  constructed. 
This  statute  required  it  to  apply  any  funds  in  its  general  ditch  fund 
available  to  the  payment  of  its  matured  drainage  bonds,  and  the  county 
was  without  the  right  to  refuse  so  to  do  and  to  apply  these  moneys  to 
pay  future  debts  not  yet  accrued.  The  statutes  neither  created  nor 
empowered  the  county  to  create  any  lien  upon  or  trust  in  this  $19,- 
501.63,  or  in  any  other  moneys  in  its  general  ditch  fund,  for  the  pref- 
erential benefit  of  those  who  had  contracted  to  build  the  contemplated 
judicial  ditch,  and  there  was  no  such  lien  or  trust.  Where  neither  the 
statutes  nor  the  bonds  issued  thereunder  limit  the  funds  from  which 
their  payment  shall  be  made,  all  the  funds  of  the  municipality  or  quasi 
municipality  issuing  them  not  specifically  appropriated  by,  or  by  au- 
thority of,  law  to  the  payment  of  other  debts  or  claims  of  the  corpo- 
ration issuing  them,  are  available  to  pay  them.  Vickrey  v.  City  of 
Sioux  City  (C.  C.)  115  Fed.  437,  440.  And  our  conclusion  is  that  this 
$19,501.63  was  available  under  the  true  construction  of  that  term  in 
these  statutes  to  pay,  and  the  statutes  imposed  the  duty  upon  the  coun- 
ty and  its  officers  to  pay,  out  of  that  fund  the  judgment  of  the  plaintiflf 
on  his  past-due  drainage  bonds. 
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[2]  The  answer  of  the  county  and  its  officers  by  the  affidavits  of  the 
latter  stated  that  there  were  and  are  outstanding  and  unpaid  warrants 
drawn  on  the  county  treasurer  aggregating  $67,973.89.  But  this  fact 
is  no  defense  to  the  claim  of  the  plaintiflE  to  payment  of  his  judgment 
out  of  the  moneys  in  the  general  ditch  fund:  (1)  Because  the  affida- 
vits neither  alleged  nor  claimed  that  these  warrants  are  payable  out  of 
that  fund,  and  3ie  presumption  is  that  they  are  not,  for  the  affidavits 
all<^ed  that  there  is  in  the  hands  of  the  county  treasurer  $1,716.77 
raised  under  the  drainage  statutes  above  cited,  and  which,  therefore, 
must  be  in  this  general  ditch  fund  which  is  available  to  pay  the  plain- 
tiflE's  judgment.  If  this  $1,716.77  is  available  to  pay  the  plaintiflF's  judg- 
ment notwithstanding  these  unpaid  warrants,  by  the  same  mark  the 
$19,501.63  must  be  in  like  manner  available;  (2)  because  it  does  not 
appear  from  the  answer  of  the  county  and  its  officers  that  these  war- 
rants have  been  presented  for  payment,  or  that  payment  has  been  de- 
manded, or  that  they  are  due ;  and  (3)  because  it  does  not  appear  that 
the  owners  of  such  warrants  have  any  legal  right  to  or  equitable 
ground  for  a  priority  or  preference  of  payment  over  the  plaintiff,  and 
it  is  no  defense  to  the  claim  of  one  creditor  for  payment  that  his  sol- 
vent debtor  owes  others. 

[3]  The  answer  of  the  Clearwater  County  State  Bank  to  the  order 
to  show  cause  was  that  it  had  $12,000  to  the  credit  of  the  treasurer  of 
the  county,  but  that  at  all  the  times  in  question  it  had  and  still  has  in  its 
hands  unpaid  warrants  of  the  county  drawn  on  the  treasurer  for  the 
aggregate  amount  of  $15,000,  for  the  payment  of  which  it  claims  a 
lien  on  the  fund  it  holds  to  the  credit  of  tfie  county.  But  this  claim  of  a 
lien  is  untenable.  In  the  first  place,  the  bank  does  not  allege  or  prove 
that  it  was  the  owner  of  any  of  the  warrants,  and,  if  it  was  not,  it  coulc} 
have  neither  a  lien  on  the  credit  of  the  county  with  it  nor  a  set-off  on 
account  of  these  warrants.  The  affidavit  in  response  to  the  order  to 
show  cause  goes  no  farther  than  to  state  that  the  bank  "has  in  its  hands 
unpaid  warrants  of  the  auditor,"  etc.  Again,  the  time  when  a  county 
warrant  is  due  is  when  the  treasurer  sets  apart  a  sufficient  sum  to  pay 
it,  and,  if  it  bears  interest,  gives  notice  to  stop  the  interest.  General 
Statutes  of  Minnesota  1913,  §  870;  Pauly  Jail  Bldg.  &  Mfg.  Co.  v. 
Jefferson  County,  160  Fed.  866,  870,  88  C.  C.  A.  48,  52.  There  is  no 
averment  or  claim  that  these  warrants  are  due,  and  no  allegation  or 
claim  that  the  county  is  insolvent.  The  right  of  a  banker,  sometimes 
loosely  styled  a  lien,  to  charge  up  to  a  depositor,  without  his  order,  his 
note  or  other  obligation  to  pay  before  it  is  due,  is  conditioned  on  the 
latter's  insolvency.  Irish  v.  Citizens'  Trust  Co.  (D.  C.)  163  Fed.  880, 
886;  Wunderlich  v.  Merchants'  National  Bank,  109  Minn.  468,  471, 472. 
124  N.  W.  223,  27  L.  R.  A.  (N.  S.)  811,  134  Am.  St.  Rep.  788,  18  Ann. 
Gas.  212.  And  there  is  no  allegation  in  the  answer  of  the  bank  of  the 
insolvency  of  the  county.  The  bank,  therefore,  had  no  lien  on  the 
funds  it  held  to  the  credit  of  the  county. 

[4,5]  The  plaintiff's  judgment  was  rendered  on  May  6,  1915,  an 
execution  was  issued  upon  it,  and  in  June  and  July,  1915,  the  marshal 
levied  this  execution  on  the  funds  of  the  county  in  the  hands  of  its 
treasurer  and  on  the  credits  which  the  county  had  in  its  depositories. 
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the  Clearwater  State  Bank,  where  its  credit  was  $12,836.26,  and  the 
First  National  Bank  of  Bagley,  where  its  credit  was  $12,847.97.  The 
statutes  of  Minnesota  provide  that: 

"When  any  Judgment  Is  recovered  against  a  county,  ♦  ♦  ♦  no  execution 
shall  issue  except  as  herein  provided ;  but,  unless  reversed,  the  same  shall  be 
paid  from  funds  in  the  treasury,  if  there  be  any  available ;  if  not,  the  amount 
thereof  shall  be  levied  and  collected  as  other  county  charges,  and,  when  so 
collected,  shall  be  paid  to  the  person  in  whose  favor  the  Judgment  was  ren- 
dered, upon  the  delivery  of  a  proper  voucher  therefor.  If  payment  is  not 
made  within  thirty  days  after  the  time  the  treasurer  is  required  by  law  to 
make  settlement  with  the  auditor  next  after  the  rendition  of  such  Judgment, 
execution  may  issue,  but  the  property  of  the  county  only  shall  be  liaWe 
thereon."    Section  677. 

The  defendants  contend  that  the  execution  and  the  levies  were  un- 
authorized and  void,  and  the  plaintiff  cites  Canal  &  Claiboume  Street 
Railroad  Co.  v.  Hart,  114  U.  S.  654,  661,  662,  5  Sup.  Ct  1127,  29 
L.  Ed.  226,  and  insists  that  they  are  valid,  and  that  the  provisions  of 
the  statute  which  stay  execution  until  30  days  after  opportunity  to  levy 
and  collect  taxes  to  pay  it  have  expired  are  inapplicable  to  this  case. 
In  the  Canal,  etc..  Railroad  Company's  Case,  Hart  obtained  a  judg- 
ment in  the  Circuit  Court  of  the  United  States  against  the  city  of 
New  Orleans  on  March  3,  1882.  On  March  15,  1882,  pursuant  to 
a  general  statute  of  the  state  of  Louisiana,  Hart  caused  the  issue  of 
a  fieri  facias  in  that  suit,  and  under  it  caused  the  seizure  in  the  hands 
of  the  railroad  company  of  the  property,  effects,  and  credits  of  the 
city,  and  thereupon  such  proceedings  were  had  that  judgment  against 
the  railroad  company,  the  garnishee,  followed  a  judgment  against  the 
city.  In  the  Supreme  Court  the  judgment  against  the  railroad  com- 
pany was  assailed  on  the  ground  that  when  the  fi.  fa.  was  issued  there 
was  no  law  which  authorized  its  issue  against  the  city  of  New  Orleans. 
The  issue  of  the  fi.  fa.  against  the  city  was  authorized,  however,  by 
the  general  laws  of  Louisiana  on  June  1,  1872,  when  section  6  of  chap- 
ter 255  (17  Stat.  197)  of  the  act  of  that  date,  now  section  916  of  the 
Revised  Statutes,  took  effect.    That  section  reads  in  this  way: 

**The  party  recovering  a  Judgment  in  any  common-law  cause  in  any  Cir- 
cuit or  District  Court  shaU  be  entitled  to  similar  remedies  upon  the  same, 
by  execution  or  otherwise,  to  reach  the  property  of  the  judgment  debtor, 
as  are  now  provided  in  like  causes  by  the  laws  of  the  state  in  which  sudi 
court  is  held,  or  by  any  such  laws  hereafter  enacted  which  may  be  adopted 
by  general  rules  of  such  Circuit  or  District  Court;  and  such  courts  may, 
from  time  to  time,  by  general  rules,  adopt  such  state  laws  as  may  hereafter 
be  in  force  in  such  state  in  relation  to  remedies  upon  judgments,  as  afore- 
said, by  execution  or  otherwise." 

The  state  of  Louisiana  had  by  section  2  of  a  special  act  passed 
March  17,  1870  (Laws  Ex.  Sess.  1870,  No.  5),  prohibited  the  issue  of 
any  writ  of  execution  or  fi.  fa.  from  any  of  the  courts  of  that  state 
against  the  city  of  New  Orleans.  The  Supreme  Court  held  that  this 
special  act  was  not  adopted  by  section  916,  but  that  that  section  adopted 
only  the  general  laws  of  the  state,  providing  remedies  for  the  enforce- 
ment of  judgments  in  like  causes — ^that  is  to  say,  in  causes  of  the  same 
general  class  as  that  specially  under  consideration.  This  decision  is 
clearly  irrelevant  and  inapplicable  to  the  case  in  hand,  because  the 
same  general  provision  of  the  statute  of  Minnesota  which  now  exists 
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regarding  the  issue  of  executions  upon  judgments  against  counties  was 
in  eflfect  in  that  state  in  1872,  when  section  916  was  enacted  (Statutes 
of  Minnesota  1866,  p.  114,  §  83;  Statutes  of  Minnesota  1878,  p.  135, 
§  91),  and  it  controlled  then,  as  it  controls  now,  the  issue  of  execu- 
tions in  causes  like  that  here  in  hand ;  that  is  to  say,  all  causes  in  the 
general  class  of  which  this  cause  is  one. 

It  is  a  general  rule  that  an  execution  on  a  judgment  against  a  pub- 
lic corporation  may  not  be  lawfully  issued  and  levied  on  the  funds 
or  property  acquired  by  it  in  its  governmental  capacity  unless  ex- 
pressly authorized  by  statute,  because  it  holds  such  funds  and  prop- 
erty in  trust  for  the  public  uses  and  purposes  for  which  it  obtained 
them.  The  execution  and  the  levies  in  the  case  in  hand  were  not  ex- 
pressly authorized,  but  were  expressly  prohibited  by  statute,  and  they 
were  therefore  unauthorized  and  ineffective.  3  Abbott,  Municipal 
Corporations,  p.  2575,  §  1167;  Jordan  v.  Board  of  Education,  39  Minn. 
298,  39  N.  W.  801 ;  State  ex  rel.  v.  Foot,  98  Minn.  467,  108  N.  W. 
932. 

[8]  A  right  judgment,  however,  though  rendered  for  a  wrong  rea- 
son, may  be  sustained.  There  were  in  the  general  ditch  fund  in  the 
treasury  of  this  county,  and  in  the  hands  and  control  of  its  auditor 
and  treasurer,  ample  funds  available  to  pay  the  plaintiff's  judgment, 
and  the  statute  required  them  to  pay  it  out  of  these  funds.  The  power 
was  conferred  and  the  duty  was  imposed  upon  the  court  below  to  re- 
quire and  command  them  so  to  do.  It  might  have  done  this  by  means 
of  an  alternative  writ  of  mandamus,  followed  after  a  hearing  by  a 
peremptory  writ  of  mandamus.  In  view  of  the  fact,  however,  that  no 
issue  of  fact  arose  in  the  proceedings  in  hand,  and  that  tiie  issues  of 
law  were  submitted,  heard,  and  decided  without  objection  on  petition 
and  answer,  the  petition,  order  to  show  cause,  answer,  and  final  order, 
so  far  as  the  county  and  its  officers  are  concerned,  had  every  essential 
attribute  of  a  proceeding  in  mandamus,  and  the  court  below  was  not 
without  power  or  duty  to  require  and  command  them  to  make  the  pay- 
ment in  this  proceeding.  Section  954,  U.  S.  Revised  Statutes  (section 
1591,  U.  S.  Comp.  Stat.  1913),  provides: 

'That  no  summons,  writ,  declaration,  return,  process,  judgment,  or  other 
proceedings  in  civil  causes,  in  any  court  of  the  United  States,  shall  be  abated, 
arrested,  quashed  or  reversed  for  any  defect  or  want  of  form ;  but  such  court 
shaU  proceed  and  give  judgment  according  as  the  right  of  the  cause  and 
matter  in  law  shaU  appear  to  it,  without  regarding  any  such  defect,  or  want 
of  form,  except  those  which,  in  cases  of  demurrer,  the  party  demurring  spe- 
cially sets  down,  together  with  his  demurrer,  as  the  cause  thereof ;  and  such 
court  shaU  amend  every  such  defect  and  want  of  form,  other  than  those  which 
the  party  demurring  so  expresses.*' 

The  petition  was  in  all  respects  sufficient  to  warrant  writs  of  manda- 
mus. It  set  forth  the  judgment,  the  funds  of  the  county  in  the  pos- 
session of  the  auditor  and  treasurer  sufficient  to  pay  the  judgment, 
prayed  an  order  on  them  and  on  the  county  to  show  cause  why  an 
order  should  not  be  made  requiring  them  to  do  so,  and  why  such  or- 
ders as  the  court  should  deem  proper  should  not  be  made.  The  or- 
der to  show  cause  was  issued  and  served  upon  the  county  and  its 
officers.    They  appeared  and  answered  by  the  affidavits  of  the  auditor 
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and  treasurer,  and  therein  admitted  that  they  Had  $1,716.77  in  their 
control  in  the  county  depositories  available  to  pay  the  judgment,  and 
showed  that  they  had  more  than  $19,000  lawfully  available  for  that 
purpose,  as  has  been  decided,  although,  while  admitting  the  possession 
and  control  of  this  fund,  they  denied  its  availability,  and  this  presented 
the  only  question  of  law  on  the  merits  of  the  case  for  the  decision  of 
the  court  below.  After  a  full  hearing  on  this  petition  and  answer, 
the  court  made  an  order  that  the  judgment  should  be  paid  out  of  the 
funds  to  the  credit  of  the  county  in  the  banks.  Here  were  lawful  pro- 
ceedings, ample  to  sustain,  and  the  legal  right  in  the  plaintiflF  to  have, 
an  order  on  the  county  to  pay  this  judgment,  on  the  county  auditor  to 
issue  orders  or  warrants  on  the  county  treasurer  to  pay  it  (State  ex  rel. 
V.  Foot,  98  Minn.  467,  108  N.  W.  932),  and  on  the  county  treasurer 
to  make  such  payment  to  the  plaintiff  or  his  attorneys.  But  the  final 
order  made  by  the  court  is  not  to  that  effect.  It  is  that  the  banks  pay 
to  the  United  States  marshal  the  amount  necessary  to  satisfy  the  ex- 
ecution on  the  judgment  out  of  the  credits  in  them  to  the  coimty,  or 
to  the  county  treasurer,  on  which  he  levied. 

As  the  execution  and  the  levies  were  unauthorized,  this  order  must 
be  reversed,  and  the  cause  must  be  remanded  to  the  court  below,  with 
directions  to  dismiss  the  banks,  and  to  enter  an  order  on  the  petition 
and  on  the  answer  of  the  county  and  its  crfBcers,  directing  and  com- 
manding the  county  of  Clearwater  to  pay  said  judgment,  directing 
and  commanding  the  county  auditor  of  said  county  to  issue  county 
warrants  or  orders  in  due  form  on  the  county  treasurer  of  said  county, 
directing  him  to  pay  to  the  plaintiff,  or  to  his  attorneys  in  this,  case, 
out  of  the  funds  of  the  county  in  his  control,  amounts  sufficient  to  pay 
and  satisfy  said  judgment,  and  to  deliver  the  same  to  the  plaintiff's 
attorneys,  and  directing  and  commanding  the  county  treasurer  to  obey 
such  warrants  or  orders,  and  on  presentation  thereof  by  the  plaintiff 
or  his  attorneys  to  pay  to  him  or  them  out  of  the  f  tmds  of  the  county 
amounts  sufficient  to  satisfy  and  pay  the  judgment  of  the  plaintiflF; 
and  it  is  so  ordered. 


(236  Fed.  100) 

CLAIBORNE  v.  BROPHY. 

(Circuit  Court  of  Appeals,  Fourth  Circuit    May  12,  1916.) 

No.  1414. 

1.  Bbokebs  «=»57(2) — BRIGHT  to  Commission — Sufficienct  of  Sebticbs. 

While  the  mere  fact  that  a  broker  authorized  to  sell  pr<H)erty  intro- 
duces or  otherwise  brinicfs  together  the  owner  and  one  who  becomes  the 
purchaser  does  not  entitle  him  to  compensation,  it  will  do  so  if  such 
bringing  together  is  the  procuring  cause  of  the  sale,  although  the  owner 
takes  the  negotiations  into  his  own  hands  and  accepts  a  lower  price. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Cent  Dig.  H  66^  67,  72;  Dec 
Dig.  «=»57(2).] 

2.  Bbokebs  «=>88(2, 3)— Actions  fob  Compensation — Questions  fob  Jubt. 

In  an  action  by  a  broker  to  recover  a  commission  on  the  sale  of  the 
stock  of  a  coal-mining  company,  evidence  that  defendant,  who  employed 

^s»For  other  cases  see  same  topic  ft  KBT-NUMBBR  in  all  Ker-Numbered  Digests  A  Indczts 
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him,  was  sobstantlally  the  owner  of  the  stock,  and  that  defendant  per- 
sonally made  the  sale  to  one  who  was  an  officer  of  a  corporation  with 
which  plaintiff  had  been  negotiating,  of  which  fact  he  had  advised  de- 
fendant, held  sufficient  to  require  the  submission  of  the  case  to  the  jury. 
[Ed.  Note.— For  other  cases,  see  Brokers,  Cent  Dig.  {{  128,  129;  Dec 
Dig.  i8=>88(2,8).] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Maryland,  at  Baltimore ;  John  C.  Rose,  Judge. 

Action  at  law  by  Herbert  W.  Claiborne  against  John  S.  Brophy. 
Judgment  for  defendant,  and  plaintiff  brings  error.    Reversed. 

Willis  B.  Smith,  of  Richmond,  Va.  (Bartlett,  Poe,  Claggett  &  Bland, 
of  Baltimore,  Md.,  on  the  brief),  for  plaintiff  in  error. 

Robert  R.  Carman,  of  Baltimore,  Md.  (J.  Walter  Lord,  of  Baltimore, 
Md.,  on  the  brief),  for  defendant  in  error. 

Before  PRITCHARD  and  WOODS,  Circuit  Judges,  and  BOYD, 
District  Judge. 

PRITCHARD,  Circuit  Judge.  This  suit  was  instituted  in  the  Dis- 
trict Court  of  the  United  States  for  the  District  of  Maryland.  The 
plaintiflF  in  error  (plaintiflF  below)  sued  the  defendant  in  error  (de- 
fendant below)  upon  the  common  counts  and  upon  a  special  count. 
Under  the  special  count  he  claimed  $8,250,  5  per  cent,  commission  on 
$165,000,  the  price  paid  for  the  capital  stock  of  the  Cirrus  Coal  &  Coke 
Company  in  the  sale  of  which  the  plaintiff  claimed  that  he  was  the  pro- 
curing cause. 

"  The  testimony  in  the  case  consists  mainly  of  letters.  It  appears 
that  the  plaintiff  at  the  time  of  the  transaction  in  question  resided  in 
Richmond,  Va.,  was  engaged  in  the  real  estate  business,  and  made  a 
specialty  of  coal,  timber,  and  iron  properties.  In  June,  1911,  he  re- 
ceived a  letter  from  the  defendant,  who  was  at  that  time  president 
of  the  Cirrus  Coal  &  Coke  Company,  calling  his  attention  to  the  fact 
that  the  Cirrus  Coal  &  Coke  Company  was  for  sale,  and  offering  him 
a  commission  of  5  per  cent,  if  he  should  find  a  purchaser.  In  the  let- 
ter it  was  distinctly  stated  that  the  property  had  not  yet  been  offered 
for  sale  and  that  a  one-half  interest  in  the  same  could  be  purchased 
for  $135,000,  and  that  the  entire  stock  could  be  acquired  for  $275,000. 
On  August  14,  1911,  in  response  to  an  inquiry  from  the  plaintiff,  the 
offer  was  renewed  in  the  following  language : 

"The  price  of  the  property  will  be  $275,000,  out  of  which  we  can  allow  you 
a  5  per  cent,  commission.  The  terms  of  sale  would  be  one-half  cash,  the 
balance  In  equai  payments  running  one,  two,  or  three  years  at  6  per  cent 
interest.  The  property  lias  been  offered  to  others ;  hence  ttiis  price  is  subject 
to  prior  sale." 

This  letter  was  signed  by  the  defendant  as  general  manager  for 
the  receiver  of  the  Cirrus  Coal  &  Coke  Company;  the  company  in 
the  meantime  having  been  placed  in  the  hands  of  a  receiver.  On  Feb- 
ruary 29,  1912,  the  oflfer  was  renewed  in  the  following  language : 

**Have  received  your  favor  of  the  28th  inst  stating  that  you  have  several 
parties  interested  in  the  purchase  of  Cirrus  Goal  &  CJoke  Company  property 
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and  wish  to  know  If  the  price  of  $275,000  is  the  minlmnm,  and  In  reply  will 
say  that  it  is.  We  will  allow  you  a  6  per  cent  commission  if  you  consum- 
mate a  sale  at  this  price.** 

Under  date  of  March  14,  1912,  the  plaintiflf  notified  the  defendant 
that  L.  E.  Tierney,  secretary-treasurer  and  general  manager  of  the 
Elkridge  Coal  &  Coke  Company,  had  written  him  that  he  had  sent  his 
engineer  to  inspect  the  Cirrus  Coal  &  Coke  Company,  and  that  he 
had  submitted  all  data  in  his  possession  to  Mr.  Tierney  and  had  in- 
terested him  in  the  coal  property,  and  that  he  hoped  that  he  would 
have  favorable  advice  from  him  in.  a  few  days  with-  reference  to  the 
purchase  of  the  property.  On  the  15th  of  March,  1912,  this  letter 
was  acknowledged  from  the  defendant's  office,  and  in  the  acknowledg- 
ment it  was  stated  that  the  defendant  was  absent  from  the  office,  but 
that  he  was  expected  to  return  home  the  next  day,  at  which  time  the 
plaintiff's  letter  of  March  14th  would  be  referred  to  him. 

On  April  13,  1912,  the  plaintiff  was  notified  by  the  defendant  that 
the  property  had  been  sold  and  that  the  new  owner  had  taken  charge 
on  the  1st  of  April.  On  April  15,  1912,  the  plaintiflf  wrote  the  de- 
fendant asking  for  the  name  of  the  purchaser,  whether  a  corporation 
or  private  individual,  and  on  the  20th  of  April,,  a  reply  was  received 
stating  that  the  purchaser  was  Mr.  Isaac  T.  Mann  and  that  he  was 
at  that  time  operating  the  property.  It  appears  that  Mr.  Isaac  T. 
Mann  was  the  president  of  the  Elkridge  Coal  &  Coke  Company,  of 
which  Mr.  Tierney  was  secretary-treasurer  and  general  manager,  and 
was  also  president  of  the  corporation  called  Pocahontas  Consolidated 
Collieries  Company,  Incorporated.  The  testimony  shows  that  the 
plaintiflf  brought  the  Cirrus  Coal  &  Coke  Company  property  to  the 
attention  of  both  of  the  above-mentioned  corporations,  of  which  Mr. 
Mann  was  president. 

It  also  appears  from  the  testimony  of  Mr.  Mann  that  at  the  time 
he  purchased  the  entire  capital  stock  and  bonds  of  the  Cirrus  Coal 
&  Coke  Company,  on  March  25th,  for  $165,000,  he  intended  to  oflFer 
the  stock  and  bonds  to  the  Pocahontas  Consolidated  Collieries  Com- 
pany, Incorporated,  at  the  price  for  which  he  had  acquired  them,  and 
that  he  subsequently  carried  out  his  intention,  and  that  his  oflfer  was 
accepted  by  the  Pocahontas  Consolidated  Collieries  Company,  Incor- 
porated, on  April  24,  1912,  and  the  stock  and  bonds  were  transferred 
to  it  for  the  amount  of  the  original  purchase,  to  wit,  $165,000.  The 
plaintiff  made  demands  upon  the  defendant  for  his  conmiission  on 
the  sale,  and,  the  same  being  denied,  he  instituted  this  suit.  After 
hearing  the  testimony,  the  court  below  held  that  there  was  not  suffi- 
cient legal  evidence  to  entitle  the  plaintiflf  to  recover,  and  directed  a 
verdict  in  favor  of  the  defendant. 

[  1  ]  We  deem  it  important  to  consider  briefly  the  law  bearing  upon 
the  question  as  to  whether  under  the  circumstances  of  this  case  the 
plaintiff  would  be  entitled  to  recover  in  the  event  he  should  establish 
the  facts  as  alleged  in  his  complaint  by  a  preponderance  of  the  evi- 
dence. In  the  case  of  Howard  v.  Street,  125  Md.  299,  93  Atl.  926, 
the  court  quoted  with  approval  the  following  language  from  Keener 
V.  Harrod,  2  Md.  63,  56  Am.  Dec.  706: 
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"We  understand  the  rale  to  be  this  On  the  absence  of  proof  of  usage): 
That  the  mere  fact  of  the  agent  having  introduced  the  purchaser  to  the  seller, 
or  disclosed  names  by  which  they  came  together  to  treat,  will  not  entitle 
him  to  compensation ;  but  if  it  appears  that  such  introduction  or  disclosure 
was  the  foundation  on  which  the  negotiation  was  begun  and  conducted,  and 
the  sale  made,  the  parties  cannot  afterwards,  by  agreement  between  them- 
selves, withdraw  the  matter  from  the  agent's  hands,  so  as  to  deprive  him  ot 
his  commission." 

In  referring  to  the  case  of  Livezy  v.  Miller,  61  Md.  336,  the  court 
quotes  with  approval  the  following : 

"  'It  is  well  settled  with  the  authorities  generally,  and  in  this  state,  that 
a  broker  is  entitled  to  his  commissions  if  the  sale  effected  can  be  referred 
to  his  instrumentaUty.  ♦  ♦  ♦  If  the  agent  is  the  procuring  cause  of  the 
sale  made,  he  will  be  awarded  his  commissions.*  ♦  ♦  ♦  The  fact  that  the 
appellant  took  the  negotiations  into  his  own  hands,  and  changed  the  terms, 
could  not  affect  the  agent's  right  to  commissions,  provided  he  was  the  pro- 
curing cause  of  the  sale." 

The  case  of  Lincoln  v.  McClatchie,  36  Conn.  136,  is  very  much  in 
point.  In  that  case  it  was  shown  that  the  defendant  had  placed  in 
the  hands  of  the  plaintiff,  a  real  estate  broker,  for  sale  a  house.  Among 
other  things,  it  was  stipulated  that  the  house  should  be  sold  for  the 
sum  of  $6,500,  out  of  which  plaintiff  was  to  receive  1  per  cent, 
commission  for  his  services.  It  was  also  agreed  that  in  the  event  the 
defendant  sold  the  house  himself  that  he  would  not  be  liable  to 
plaintiflF  for  commissions,  and  that  the  plaintiff  was  not  to  advertise 
the  house.  It  further  appears  that  plaintiff,  subsequent  to  that  date, 
advertised  that  he  had  houses  for  sale  on  a  street  in  the  vicinity  where 
defendant's  house  was  located.  A  party,  residing  on  such  street,  be- 
ing anxious  to  find  a  house  near  by  for  a  friend,  saw  the  advertise- 
ment, and  in  an  interview  with  the  plaintiff  was  informed  that  de- 
fendant's house  was  for  sale.  The  party  receiving  such  information 
informed  his  friend  that  the  property  in  question  was  for  sale,  and 
he  entered  into  negotiations  with  the  defendant  for  the  house,  which 
resulted  in  the  purchase  of  the  same  for  the  sum  of  $6,400.  It  further 
appeared  that  the  purchaser  was  not  known  to  the  plaintiff  at  all, 
and  the  action  of  the  party  who  gave  the  purchaser  the  information 
was  wholly  voluntary.  The  court  in  that  case  held  that  the  plaintiff 
was  entitled  to  recover.  Anderson  v.  Cox,  16  Neb.  10,  20  N.  W.  10, 
is  to  the  same  effect. 

[2]  In  view  of  what  we  have  said,  did  the  court  below  err  in 
holding  that  the  plaintiff  had  not  offered  sufficient  legal  evidence  to 
justify  the  jury  in  finding  that  he  was  the  procuring  cause  of  the  sale 
by  the  defendant  of  the  Cirrus  Coal  &  Coke  Company  to  Isaac  T. 
Mann?  The  plaintiflF  insists  that  the  evidence  oflfered  in  the  court 
below,  while  conflicting,  was  such  as  to  warrant  the  jury  in  finding 
a  verdict  in  his  favor,  and  he  therefore  invokes  the  rule  that  where 
the  evidence  is  such  that  fair-minded  men  may  reasonably  diflFer  as 
to  the  inference  to  be  drawn  therefrom  that  it  is  solely  within  the 
province  of  the  jury  to  determine  the  issue  thus  raised. 

In  the  case  at  bar  it  is  insisted  by  defendant  that  the  stock  was 
purchased  by  an  individual  whom  the  plaintiff  had  never  seen  or  talked 
to,  nor  to  whose  attention  the  property  had  never  been  brought  by 
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him.  Usually  in  suits  of  this  character  the  name  of  the  purchaser 
is  disclosed  to  the  broker,  or  he  has  been  brought  to  the  purchaser 
directly.  It  appears  that  in  this  instance  neither  the  name  of  Isaac 
T.  Mann  nor  tiie  Pocahontas  Consolidated  Collieries  Company,  In- 
corporated, were  disclosed  to  the  owner  by  the  plaintiff;  it  further 
appearing,  as  we  have  already  stated,  that  the  plaintiff  did  not  know 
Isaac  T.  Mann,  nor  had  he  had  any  correspondence  with  him. 

However,  it  does  appear  that  the  plaintiff  had  had  correspondence 
with  the  Pocahontas  Consolidated  Collieries  Company,  Incorporated, 
and  L.  E.  Tiemey,  secretary-treasurer  and  general  manager,  and  that 
he  had  brought  to  the  attention  of  these  parties  the  property  which  was 
afterwards  sold;  that  he  had  actually  notified  the  defendant  that 
Tierney  not  only  knew  about  the  property,  but  had  sent  an  engineer 
to  inspect  it  It  further  appears  that  the  defendant  was  notified  by 
plaintiff  in  a  letter  dated  March  14th  that  Tiemey,  with  whom  he 
had  been  corresponding  in  regard  to  this  particular  property  had,  as 
we  have  stated,  sent  an  engineer  to  inspect  it  In  this  connection  it 
should  be  remembered  that  Isaac  T.  Mann  was  president  of  the  Elk- 
ridge  Coal  &  Coke  Company,  and  also  the  president  of  the  Pocahontas 
Consolidated  Collieries  Company,  Incorporated.  It  further  appears 
that  on  the  20th  day  of  March,  1912,  a  note  for  $50,000  of  the  Cirrus 
Coal  &  Coke  Company,  indorsed  by  Smith  and  McKee  and  the  de- 
fendant and  his  brother,  became  due,  which  resulted  in  financial  em- 
barrassment to  the  defendant,  owing  to  the  fact  that  the  note  was 
secured  by  a  deposit  of  $100,000  of  the  bonds  of  the  Cirrus  Coal  & 
Coke  Company,  the  bank  which  held  this  note  having  ordered  the 
collateral  to  be  sold.  At  the  sale  these  bonds  were  purchased  by  a 
third  party,  from  whom  they  were  afterwards  purchased  by  the  de- 
fendant for  $59,000.  It  appears  that  at  that  time,  in  order  to  meet 
an  emergency  which  conf ronteld  the  defendant,  he  went  to  Isaac  T. 
Mann  for  the  purpose  of  inducing  him  to  purchase  the  Cirrus  Coal 
&  Cc^e  Company,  which  was  owned  and  controlled  by  the  defendant 
and  his  brother. 

It  is  insisted  by  the  plaintiff  that  the  defendant  went  to  Mann,  be- 
cause he  knew  that  he  was  president  of  the  Elkridge  Coal  &  Coke 
Company,  and,  further,  because  he  had  been  informed  on  the  17th  day 
of  April  by  the  plaintiff  that  the  Elkridge  Coal  &  Coke  Compsuiy 
contemplated  the  purchase  of  the  Cirrus  Coal  &  Coke  Company,  in- 
sisting, among  other  things,  in  corroboration  of  the  statement  that  it 
desired  to  purchase  this  property  and  that  it  had  sent  an  engineer  to 
make  a  thorough  inspection  and  report.  It  further  appears  that  the 
sale  of  this  property  was  made  on  March  23d  as  a  result  of  the  ne- 
gotiations between  Mann  and  the  defendant.  It  also  appears  that 
this  sale  was  made  only  six  days  after  the  defendant  had  received 
this  information  from  the  plaintiff.  The  plaintiff  insists  that  the  fact 
that  Mann  was  president  of  both  the  Pocohantas  Consolidated  Col- 
lieries Company,  Incorporated,  and  the  Elkridge  Coal  &  Coke  Com- 
pany, raises  the  question  as  to  whether  the  defendant  went  to  Isaac 
T.  Mann  on  the  23d  of  March  because  of  this  informaticMi,  and  if  the 
jury  should  infer  from  the  circumstances  as  shown  by  the  evidence 
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that  such  was  the  case  it  would  be  warranted  in  finding  that  the  plain- 
tiff was  the  procuring  cause  of  the  sale. 

In  this  connection  it  is  insisted  by  defendant  that  he  did  not  know 
that  Mann  was  president  of  either  of  the  companies.  On  the  other 
hand,  it  is  urged  by  the  plaintiff  that  this  statement  is  not  conclusive, 
inasmuch  as  the  jury,  under  the  circumstances,  might  find  against  the 
defendant  on  this  point.  It  is  further  insisted  by  plaintiff  that  the 
fact  that  Mann  and  the  defendant  were  engaged  in  the  same  business 
and  were  on  intimate  terms  should  have  been  submitted  to  the  jury 
as  tending  to  sustain  the  contention  of  the  plaintiff,  even  if,  as  a  mat- 
ter of  fact,  Mann  had  no  knowledge  of  the  services  that  plaintiff  had 
rendered  in  attempting  to  sell  this  property,  the  vital  question  being 
as  to  whether  the  defendant  had  knowledge  of  the  efforts  of  plaintiff. 
It  is  well  settled  that  where  one  who  has  employed  another  to  secure 
a  purchaser  for  his  property  he  cannot  avail  himself  of  the  services  of 
the  agent  and  make  the  sale  of  the  property  by  virtue  of  the  informa- 
tion that  he  has  received  from  the  agent  and  thereby  deprive  the  agent 
of  his  commissions. 

It  is  insisted  by  defendant  that,  inasmuch  as  this  property  was  sold 
for  a  less  sum  than  the  price  named  to  the  plaintiff,  the  plaintiff  is 
thereby  barred  from  recovering  anything  for  his  services.  The  fact 
that  this  property  was  sold  for  a  less  sum  than  the  amount  named 
to  the  plaintiff  cannot  affect  the  plaintiff's  right  to  recover.  One  who 
has  employed  an  agent  to  sell  his  property  at  a  fixed  sum,  and  on 
account  of  financial  stress  or  otherwise  takes  the  matter  into  his  own 
hands  and  sells  the  property  at  a  less  price,  cannot  thereby  avoid  the 
obligation  he  is  under  to  pay  plaintiff  a  commission.  Howard  v. 
Street,  supra. 

However,  it  is  insisted  by  defendant  that  inasmuch  as  it  appears  by 
the  pleadings  that  plaintiff  was  employed  by  defendant,  and  the  tes- 
timony only  tends  to  prove  that  the  contract  of  employment  was  be- 
tween plaintiff  and  the  Cirrus  Coal  &  Coke  Company,  he  would  not 
be  entitled  to  recover.  On  the  other  hand,  it  is  insisted  by  plaintiff 
that  this  contention  is  without  merit;  that  while  the  letter  of  June 
11,  1911,  was  signed  by  the  Cirrus  Coal  &  Coke  Company,  J.  S.  Brophy, 
the  letters  of  August  14,  February  29,  1912,  and  March  15,  1912,  were 
signed  by  J.  S.  Brophy,  general  manager  for  the  receivers;  that  the 
contract  of  employment  was  for  the  sale  of  the  capital  stock  of  the 
corporation,  which  was  owned  substantially  by  the  defendant ;  and  that 
therefore  it  was  in  fact  the  defendant  who  employed  plaintiff,  and 
that  it  was  he  who  accepted  plaintiff's  labors,  and  who  is  therefore  lia- 
ble to  plaintiff  for  the  value  of  his  services  as  set  forth  in  the  three 
counts  for  work  and  labor  and  for  money  paid  and  for  money  re- 
ceived. It  is  also  insisted  by  plaintiff  that  the  defendant  was  in 
reality  the  corporation,  and  that  this  is  shown  by  the  testimony  to  the 
effect  that  the  receiver  knew  nothing  of  the  sale,  and  that  at  the  time 
of  the  sale  no  application  had  been  made  to  the  court  for  autliority 
to  make  the  same. 

However,  we  think  the  court  below  erred  in  refusing  to  submit  to 
the  jury  the  evidence  offered  by  the  plaintiff  which  tended  to  show 
*   149C.C.A.— 25 
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that  plaintiff  was  entitled  to  recover  from  defendant  for  such  services 
as  he  may  have  rendered  as  the  procuring  cause  of  the  sale  of  this 
property. 

For  the  reasons  stated,  the  judgment  of  the  court  below  is  reversed, 
and  the  cause  remanded,  with  instructions  to  proceed  in  accordance 
with  the  views  herein  expressed. 

Reversed. 


(236  Fed.  196) 

UNITED  STATES  v.  CALCASIEU  TIMBER  CO.  et  aL 

(Circuit  Court  of  Appeals,  Fifth  Circuit.    October  4,  1916.) 

No.  2851. 

1.  Public  Lands  ^=»138 — Patents — Transfer. 

Though  patent  to  public  land  was  secured  through  fraud  and  misrepre- 
sentation, U  cannot  be  attacked  by  the  government  where,  after  institutloQ 
of  a  suit  against  the  patentee,  the  land  was  transferred  to  a  purchaser  for 
value,  in  good  faith,  without  notice  of  the  pendency  of  the  suit. 

[Ed.  Note. — For  other  cases,  see  Public  Lands,  Cent  Dig.  §  368;  Dec 
Dig.  <S=>138.] 

2.  Courts  ^=»363 — ^Federal  Courts — Equtty — Practice. 

Act  La.  No.  22  of  1904,  provides  that  the  pendency  of  an  action  in  any 
court,  state  or  federal,  affecting  the  title,  or  asserting  a  mortgage  or  lien 
upon  immovable  property,  shall  not  be  construed  as  notice  to  third  persons 
not  parties,  unless  a  notice  of  the  pendency  of  the  suit  shall  have  been 
filed  in  the  mortgage  office  of  the  parish  where  the  property  to  be  affected 
is  situated.  Rev.  St  U.  S.  §  914,  expressly  exempts  equity  cases  from 
the  operation  of  the  conformity  statute,  with  the  result  that  in  such  cases 
the  pleading  and  procedure  does  not  follow  the  state  practice,  but  is 
uniform  in  federal  courts.  Patentee  of  land,  against  whom  a  suit  in  the 
federal  court  for  the  cancellation  of  the  patent  on  the  ground  of  fraud 
and  misrepresentations  was  pending,  transferred  the  land  to  a  bona  fide 
purchaser  for  value  and  without  notice  of  the  pendency  of  the  suit.  No 
lis  pendens,  as  required  by  the  Louisiana  statute,  was  filed,  though  the 
land  was  located  in  that  state.  Held  that,  as  the  acquisition  and  owner- 
ship of  real  estate  and  all  means  by  which  title  thereto  is  transferred  is 
exclusively  governed  by  the  laws  of  the  state  in  which  the  property  is 
situated,  the  purchaser  cannot  be  charged  with  notice  of  the  pendency  of 
the  suit  in  the  federal  court  under  the  rule  that  a  decree  in  equity  Is 
binding  on  one  who  purchases  property  which  is  the  subject  of  controversy 
from  defendant  in  the  suit  while  it  is  pending,  and  after  service  of 
process  on  him. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent  Dig.  §§  939-949;  Dec.  Dig. 
<S=>363.] 

Appeal  froixi  the  District  Court  of  the  United  States  for  the  West- 
em  District  of  Louisiana;  Aleck  Boarman,  Judge. 

Bill  by  the  United  States  against  the  Calcasieu  Timber  Company  and 
others.  From  a  decree  dismissing  the  bill,  the  United  States  appeals. 
Affirmed. 

On  August  20,  1907,  a  patent  of  the  United  States  for  a  quarter  section  of 
land  in  Rapides  parish,  Louisiana,  was  Issued  to  Martha  E.  Marler.  On  Janu- 
ary 24,  1908,  a  bill  was  filed  in  the  District  Court  for  the  Western  District 
of  Louisiana  by  the  United  States  against  the  patentee  for  the  cancellation  of 
that  patent  on  the  ground  that  it  was  obtained  by  fraud  and  misrepresentation. 

^=9For  other  cases  see  same  topic  ft  KBY-NUMBBR  in  all  Key-Numbered  Digests  ft  Indexes 
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The  cancellation  of  the  patent  was  decreed  In  that  case.  While  that  snlt  was 
pending,  and  after  the  service  of  subpoena  therein,  as  shown  by  the  marshal's 
return,  on  the  sole  defendant  therein,  she  executed  a  deed  of  conveyance  to 
one  Kirkpatrick  of  the  land  described  in  the  patent.  Through  mesne  con- 
veyances the  Calcasieu  Timber  Company  acquired  the  claim  of  Kirkpatrick 
under  the  deed  to  him.  The  bill  in  this  case,  filed  by  the  United  States 
against  the  Calcasieu  Timber  Company  and  others,  after*  averring  that  the 
fraud  and  misrepresentation  of  the  patentee  in  obtaining  the  patent,  and  the 
fact  of  the  filing  and  pendency  of  the  suit  against  her,  were  known  to  Kirk- 
patrick and  to  his  grantee,  who  conveyed  to  the  Calcasieu  Timber  Company 
after  the  decree  in  the  suit  against  the  patentee  was  rendered  and  recorded, 
that  the  plaintiff  was  in  possession  of  the  land  described  in  the  patent,  and 
that  the  conveyances  through  which  the  defendant  claims  the  land  constitute 
a  cloud  on  the  plaintlff*s  title,  prayed  the  cancellation  of  those  conveyances, 
that  the  decree  rendered  in  the  suit  against  the  patentee  be  decreed  valid  and 
of  binding  effect  against  the  defendants  in  this  suit,  and  that  the  plaintifTs 
title  to  the  land  mentioned  be  quieted.  The  answers  of  the  defendants  put  in 
issue  the  allegations  above  mentioned,  denied  that  process  was  served  on 
the  patentee  in  the  suit  against  her,  and  set  up  the  failure  to  file  notice  of 
the  pendency  of  that  suit,  as  required  by  the  Louisiana  statute.  The  appeal  Is 
from  a  final  decree  dismissing  the  bill. 

George  Whitfield  Jack,  U.  S.  Atty.,  of  Shreveport,  La. 
L.  J.  Hakenyos,  Nauman  S.  Scott,  and  H.  H.  White,  all  of  Alex- 
andria, La.,  and  Laird  Bell,  of  Chicago,  111.,  for  appellees. 

Before  PARDEE  and  WALKER,  Circuit  Judges,  and  MAXEY, 
District  Judge. 

WALKER,  Circuit  Judge  (after  stating  the  facts  as  above).  The 
dismissal  of  the  bill  was  based  upon  a  finding  that  there  was  no  serv- 
ice of  process  on  the  defendant  in  the  above-mentioned  suit  against 
the  patentee  for  a  cancellation  of  the  patent.  We  are  not  of  opinion 
that  the  evidence  warranted  such  a  finding.  Assuming  that  that 
return  was  impeachable  in  this  case,  we  do  not  deem  it  necessary  to 
say  more  of  the  evidence  of  its  falsity  than  that  it  was  not  so  clear 
and  unequivocal  as  is  required  to  overthrow  the  return,  supported 
as  it  was  by  the  explicit  and  circumstantial  testimony  of  the  officer 
who  made  it  and  by  other  evidence  of  its  verity.    32  Cyc.  517. 

[1]  But  the  decree  is  not  to  be  reversed  if  the  evidence  in  the  case 
was  such  as  to  require  a  dismissal  of  the  bill.  The  bill  was  not  main- 
tainable if  Kirkpatrick,  through  whom  the  timber  company  claims, 
was  a  purchaser  of  the  land  for  value  and  in  good  faith,  without 
notice  of  the  suit  pending  against  his  vendor,  the  patentee,  or  of  any 
infirmity  in  the  latter's  title.  It  was  contended  in  behalf  of  the  plain- 
tiffs that  Kirkpatrick  had  both  actual  and  constructive  notice  of  that 
suit  and  of  the  patentee's  fraud  and  misrepresentation  in  obtaining  the 
patent.  We  do  not  think  that  the  evidence  sustained  the  averments 
of  the  bill  to  the  effect  that  Kirkpatrick  actually  knew  of  the  pen- 
dency of  that  suit  and  of  his  vendor's  misconduct,  which  was  alleged 
therein.  The  evidence  was  such  as  to  require  a  finding  that  Kirk- 
patrick was  a  good-faith  purchaser  for  value,  unless  he  was  charge- 
aWe  with  constructive  notice  of  the  suit  against  his  vendor. 

[2]  The  contention  that  he  had  constructive  notice  of  that  suit  is 
sought  to  be  supported  by  invoking  the  rule  that  a  decree  in  an 
equity  suit  is  binding  upon  one  who  purchases  the  property  which 
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is  the  subject  of  controversy  from  a  defendant  in  the  suit  while  it 
is  pending  and  after  service  of  process  on  the  defendant  vendor. 
Mellen  v.  Moline  Malleable  Iron  Works,  131  U.  S.  352,  9  Sup.  Ct 
781,  33  L.  Ed.  178;  2  Pomeroy's  Eq.  Jur.  §§  633,  635.  This  con- 
tention cannot  prevail  if  the  ijouisiana  lis  pendens  statute,  enacted 
in  1904,  is  applicable.    That  statute  is  as  follows : 

"1.  That,  on  and  after  January  1,  1905,  the  pendency  of  an  action  in  any 
court,  state  or  federal,  in  the  state  of  Louisiana,  affecting  the  title,  or  assert- 
ing a  mortgage  or  lien  upon  immovable  property,  shall  not  be  considered  or 
construed  as  notice  to  third  persons  not  parties  to  such  suit,  unless  a  notice 
of  pendency  of  such  action  shall  have  been  made,  filed  or  registered,  in  com- 
pliance with  this  act. 

"2.  •  •  •  That  the  notice  above  referred  to  shall  be  in  writing,  signed 
by  the  plaintiff  or  his  attorney,  stating  the  name  of  the  court  in  whi<±  the 
suit  has  been  filed,  the  title  and  number  of  the  suit,  date  of  filing  same,  the 
object  of  the  suit  and  the  description  of  the  property  sought  to  be  affected 
thereby ;  and  said  notice  shall  be  recorded  in  the  mortgage  office  of  the  parish 
where  the  property  to  be  affected  Is  situated,  and  shall  have  effect  from  the 
date  of  filing. 

"3.  •  •  •  That  in  the  rendition  of  judgment  in  such  suit  or  action.  If 
judgment  be  given  against  plaintiff's  claim,  it  shall  provide  for  the  cancella- 
tion of  said  notice  at  plaintiff's  expense,  and  as  part  of  the  costs  of  suits. 

"4.  •  •  •  That  all  laws  or  parts  of  laws  in  conflict  with  this  act  be  and 
the  same  are  hereby  repealed  from  and  after  January  1,  1905,  at  which 
time  this  act  shall  take  effect" 

Act  22  of  1904  of  the  state  of  Louisiana. 

It  is  argued  that  the  rule  above  referred  to  is  one  of  federal  equity 
procedure,  which  is  not  subject  to  be  changed  by  state  legislation.  It 
is  true  that  the  rule  is  one  of  procedure  in  that  it  prescribes  what 
is  required,  when  a  different  requirement  is  not  prescribed  by  a  par- 
amount authority,  to  make  the  decree  in  an  equity  suit  eflfective  against, 
not  only  the  parties  to  it,  but  others  who  deal  with  the  subject  of  the 
suit  while  it  is  pending.  It  also  is  true  that  equity  causes  are  expressly 
excepted  from  the  operation  of  the  conformity  statute  (R.  S.  U.  S.  § 
914),  with  the  result  that  the  practice,  pleadings,  and  forms  and  modes 
of  procedure  in  such  causes  are  uniform  in  the  United  States  courts, 
and  are  not  governed  by  state  laws,  statutory  or  customary.  But 
the  federal  system  of  equity  procedure  and  practice  is  not  of  such 
paramount  force  that  a  rule  which  is  a  part  of  it  may  be  given  such 
effect  as  to  nullify  a  law  of  a  state  on  a  subject  within  the  exclu- 
sive domain  of  state  law.  Where  the  substantivfe  law  to  be  admin- 
istered by  the  court  is  that  of  the  state  in  which  the  court  sits,  that 
law  prevails,  rather  than  a  rule  of  procedure  with  which  it  conflicts. 
It  is  well  settled  that  the  acquisition  and  ownership  of  real  estate 
and  all  the  means  by  which  the  title  to  it  is  transferred  from  one 
person  to  another,  whether  by  deed,  by  will  or  descent,  or  by  judi- 
cial proceedings,  and  the  construction  and  effect  of  all  instruments 
intended  to  convey  it,  are  governed  exclusively  by  the  laws  of  the 
country  or  state  in  which  the  property  is  situated,  and  that  such 
laws  of  the  several  states,  being  rules  of  property,  are  binding  upon 
and  are  to  be  applied  by  the  federal  courts.  Brine  v.  Hartford  Fire 
Ins.  Co.,  96  U.  S.  627,  24  L.  Ed.  858;  McGoon  v.  Scales,  9  Wall. 
23,  19  L.  Ed.  545;  Bucher  v.  Cheshire  R.  Co.,  125  U.  S.  555,  8  Sup. 
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Ct.  974,  31  L.  Ed.  795;  Clarke  v.  Clarke,  178  U.  S.  186,  20  Sup. 
Ct.  873,  44  L.  Ed.  1028;  Suydam  v.  Williamson,  24  How.  427,  15 
L.  Ed.  978;  1  Bates,  Federal  Equity  Procedure,  §  70. 

The  statute  above  set  out  explicitly  prohibits  the  pendency  of  an 
action  in  any  court,  state  or  federal,  in  the  state  of  Louisiana,  affect- 
ing the  title,  or  asserting  a  mortgage  or  lien  upon  immovable  prop- 
erty, being  considered  or  construed  as  notice  to  third  persons  not 
parties  to  such  suit,  unless  a  notice  of  the  pendency  of  such  action 
shall  have  been  made,  filed,  or  registered,  in  compliance  with  the 
statute.  The  statute  prescribes  a  rule  to  govern  in  determining  the 
effect  to  be  given  to  a  conveyance  of  re^  estate  made  by  a  party 
to  a  pending  suit  involving  it  to  one  not  a  party  to  the  suit.  It  forbids 
the  pendency  of  the  suit  being  considered  or  construed  as  notice  to 
such  a  grantee  unless  the  notice  provided  for  by  the  statute  shall 
have  been  given.  If,  under  the  facts  of  the  instant  case,  notwith- 
standing the  failure  to  comply  with  the  statute  above  set  out,  notice 
/)f  the  pendency  of  the  suit  against  the  patentee  is  imputed  to  her 
vendee,  who  was  not  a  party  to  that  suit,  and  the  decree  in  that  suit 
is  held  to  conclude  such  vendee  and  those  claiming  under  him,  the 
result  would  be  to  make  a  judicial  decree  purporting  to  cancel  the 
title  to  land  in  Louisiana  effective  against  one  not  a  party  to  the 
suit  in  which  the  decree  was  rendered,  though  a  statute  of  the  state 
excludes  him  from  the  operation  of  the  decree,  and  to  deprive  a  con- 
veyance of  land  by  the  holder  of  the  record  title  to  it  of  the  effect 
given  to  it  by  the  law  of  the  state  in  which  the  land  is  situated.  The 
law  applicable  to  the  question  presented  stands  in  the  way  of  such 
a  result.  The  law  of  the  state  determines  the  operation  and  effect  of 
the  patentee's  deed ;  and  the  conclusion  is  that  a  rule  of  practice  or 
procedure  prevailing  in  the  court  in  which  a  controversy  on  the 
subject  arises  cannot  properly  be  so  applied  as  to  override  that  law. 
The  question  presented  in  this  case  was  not  decided  in  Romeu  v. 
Todd,  206  U.  S.  358,  27  Sup.  Ct.  724,  51  L.  Ed.  1093,  but  expres- 
sions found  in  the  opinion  in  that  case  are  in  harmony  with  the  con- 
clusion just  stated. 

The  language  of  the  statute  above  set  out  clearly  shows  that  it 
was  intended  to  apply  to  suits  in  the  United  States  courts  as  well 
as  to  suits  in  the  courts  of  the  state.  The  provisions  of  the  statute 
are  such  that  no  obstacle  is  left  in  the  way  of  a  suitor  in  a  United 
States  court  complying  with  the  requirements  prescribed  to  charge 
one  not  a  party  to  the  suit  with  notice  of  its  pendency.  The  reasons 
which  led  to  the  conclusion  in  the  case  of  King  v.  Davis  (C.  C.)  137 
Fed.  222,  that  a  Virginia  lis  pendens  statute  was  not  intended  to 
apply,  and  did  not  apply,  to  suits  in  the  United  States  courts  in 
that  state,  do  not  exist  under  the  facts  of  this  case. 

The  decree  appealed  from  is  affirmed. 

MAXEY,  District  Judge,  was  prevented  by  illness  from  partici- 
pating in  the  decision  of  this  case. 
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(236  Fed.  200) 

CHICAGO.  B.  &  Q.  B.  CO.  v.  SCHRIMPP. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    October  3,  1916.) 

No.  4657. 

1.  Evidence  ^s>554 — ^Htpothbticai.  Question — ^ADiassiBUJTT. 

In  an  action  against  a  railroad  company  for  the  death  of  a  passenger, 
which  It  was  claimed  resulted  from  the  negligence  of  the  company  in  un- 
necessarily exposing  him,  it  appeared  that  the  passenger,  after  rallying 
from  an  attack  of  congestion  of  the  lungs,  was  sent  to  his  home  by  train, 
and  while  being  carried  on  a  cot  in  the  baggage  car  he  was  chilled  when 
both  doors  of  the  car  were  open,  though  he  was  warmly  dressed  and 
covered  with  furs  and  blankets.  A  medical  expert  answered  a  long  hypo- 
thetical question  in  favor  of  the  plaintiff.  *  On  cross-examination,  the 
exi>ert  testified  that  in  answering  the  question  he  assumed  that  deceased 
was  unprotected  from  the  draft,  but  admitted  that  a  person  might  be  so 
protected  from  a  draft  as  to  suffer  no  injuries.  Held  that,  as  the  state- 
ments of  the  medical  expert  with  reference  to  protection  in  a  draft  were 
indefinite,  the  answer  cannot  be  stricken  on  the  theory  that  it  was  not 
based  on  the  facts  stated  therein. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent  Dig.  §  2375;  Dec  Dig. 
«=s>554.] 

2.  Cabbiebs  ^=s>2S1 — Cabbiaqe  of  Passenoebs — Cabe. 

Where  the  railroad  company  was  advised  of  the  condition  of  the  passen- 
ger, it  was  bound  to  exercise  care  conmiensurate  with  his  conditien,  and 
the  worse  he  was  the  more  care  he  was  entitled  to. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent  Dig.  if  1093-1097, 1241; 
Dec.  Dig.  <S=>281.] 

3.  Cabbiebs  ^=s>320(3) — Cabbiaoe  of  Passenoebs — Actions — Jubt  QuEsnox 

Whether  a  railroad  company  negligently  exposed  a  sick  passenger,  who 
was  being  carried  on  a  cot  in  the  baggage  car,  so  that  his  death  resulted 
therefrom,  held,  under  the  evidence,  for  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent  Dig.  §  1315;  Dec  Dig. 
«=5>320(3).] 

4.  Cabbiebs  ^=>346(2) — ^Actions— Evidence. 

In  an  action  against  a  railroad  company  for  the  death  of  a  passenger, 
who  was  in  a  weakened  condition  when  he  started  on  a  Journey,  evidence 
held  insufficient  to  show  that  the  passenger,  who  was  exposed  and  chilled 
through  the  negligence  of  the  company,  was  not  in  a  condition  to  make 
the  trip. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent  Dig.  §  1401;  Dec  Dig. 
<S=>346(2).] 

5.  Cabbiebs  «=»343 — Cabbiaoe  of  Passenoebs — ^Defenses — Pleading. 

In  an  action  for  the  death  of  a  passenger,  who  was  being  carried  on 
a  cot  in  the  baggage  car  of  a  train,  which  it  was  claimed  resulted  from  the 
railroad  company's  negligence  in  unnecessarily  exposing  him  to  the  ele- 
ments, so  that  he  was  clillled,  the  answer  alleged  that,  if  the  passenger 
was  in  any  way  injured  by  reason  of  drafts  playing  upon  him  while  on 
the  train,  such  injury  was  in  part  caused  by  his  negligence  and  those 
attending  him.  Held  that  under  such  answer,  the  claim  that  deceased 
in  maldng,  and  his  medical  adviser  in  advising,  the  trip,  were  guilty  of 
negligence,  cannot  be  urged. 

[Ed.  Note. — For  other  cases,  see  Carriers,  Cent  Dig  \  1398;  Dec  Dig. 
«s>343.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  Minnesota ;  Page  Morris,  Judge. 

«=»For  oth.er  cwm  see  lanM  topic  A  KBY-NUMBBR  In  aU  Key-Numbered  DlsetU  ft  Index* 
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Action  by  Sophia  Schrimpf,  as  administratrix  of  the  estate  of  Gus- 
tav  C.  Schrimpf,  deceased,  against  the  Chicago,  Burlington  &  Quincy 
Railroad  Company.  There  was  a  judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

Morton  Barrows,  of  St.  Paul,  Minn.  (Barrows,  Stewart  &  Ordway, 
of  St.  Paul,  Minn.,  on  the  brief),  for  plaintiff  in  error. 

W.  M.  Jerome,  of  Minneapolis,  Minn.  (Ueland  &  Jerome  and  O.  F. 
Greiner,  all  of  Minneapolis,  Minn.,  on  the  brief),  for  defendant  in 
error. 

Before  HOOK  and  SMITH,  Circuit  Judges,  and  AMIDON,  Dis- 
trict Judge. 

SMITH,  Circuit  Judge.  The  plaintiff  in  error  was  defendant  in 
the  District  Court,  and  the  defendant  in  error  was  the  plaintiff  there, 
and  they  will  be  styled  here  as  in  the  lower  court.  This  suit  was  orig- 
inally brought  in  the  district  court  of  Hennepin  county,  Minn.,  and 
was  removed  by  the  defendant  to  the  United  States  District  Court. 
The  suit  is  for  damages  for  wrongfully  causing  the  death  of  Gustav 
C.  Schrimpf  and  resulted  in  a  verdict  and  judgment  for  the  plaintiff 
and  defendant  sued  out  a  writ  of  error. 

The  jury  had  a  right  to  find  from  the  evidence  that  Gustav  C. 
Schrimpf  lived  with  his  wife — that  is,  Sophia  Schrimpf — at  Robbins- 
dale,  a  suburb  of  Minneapolis.  In  the  fall  of  1913  he  secured  em- 
ployment in  a  lumber  yard  at  Bay  City,  Wis.,  which  is  55  miles  south- 
east of  Minneapolis,  on  the  Chicago  &  Minneapolis  line  of  the  defend- 
ant, and  is  44  miles  southeast  of  St.  Paul.  He  worked  in  the  lumber 
yard  and  lived  at  the  hotel  at  Bay  City  until  about  March  15,  1914. 
On  that  date  he  called  Dr.  Robey,  a  physician  of  Bay  City.  The 
doctor  found  him  in  bed  complaining  of  a  severe  cold  and  congestion 
of  the  lungs.  The  chief  symptom  was  trouble  with  the  smaller  bron- 
chial tubes.  He  had  a  slight  fever.  For  a  few  days  he  became  slightly 
worse ;  then  he  commenced  to  improve  until  the  26th  day  of  March, 
when  the  doctor  considered  him  out  of  danger.  All  the  time  he  was 
generally  confined  to  his  bed.  He  was  able  to  be  up  every  day,  how- 
ever, and  go  to  the  toilet  unattended.  During  the  latter  part  of  this 
time  his  fever  was  very  slight,  his  temperature  being  from  normal  to 
one  degree  above,  and  most  of  the  time  was  normal,  and  the  lungs 
were  practically  cleared  up.  He  still  had  a  slight  disturbance,  or  cough. 
On  March  26th  he  was  deemed  well  enough  to  take  home.  He  got  out 
of  bed  and  with  the  assistance  of  his  wife  dressed  himself.  Being 
somewhat  unsteady  from  the  time  spent  in  bed,  he  walked  down  stairs 
with  an  attendant  on  each  side,  who  rendered  him  slight  assistance  in 
steadying  him.  He  had  on  heavy  winter  underwear  and  an  ordinary 
suit  of  clothes  and  a  heavy  overcoat  and  heavy  cap.  He  was  placed 
upon  a  cot  with  a  heavy  blanket  or  rug  over  him,  and  a  fur-lined  over- 
coat over  that.  He  was  then  carried  across  the  street  about  50  feet  to  a 
baggage  car  of  defendant.  Deceased  was  then  placed  in  the  St.  Paul 
baggage  car.  His  physician  remained  with  him  there,  his  wife  and 
son  going  into  the  passenger  car.    It  took  about  2  to  5  minutes  to  take 
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him  from  the  hotel  and  place  him  in  the  baggage  car.  They  left  the 
hotel  after  the  train  pulled  in,  and  so  no  time  was  lost  except  the  2  to 
5  minutes  referred  to  from  the  time  he  left  the  hotel  until  he  was 
placed  in  the  baggage  car.  The  train  carried  two  baggage  cars,  one 
called  the  Minneapolis  and  one  the  St.  Paul  car.  The  latter  car  was 
dropped  at  St.  Paul,  but  the  deceased  was,  perhaps  for  sufficient  rea- 
son, put  in  the  latter  car,  thus  necessitating  his  transfer  to  the  other 
car  at  St.  Paul.  The  day  was  cold,  disagreeable,  inclement,  damp,  and 
wintry;  but  there  was  no  falling  weather.  When  the  train  reached 
St.  Paul  it  was  necessary  to  remove  the  baggage  and  express  matter 
destined  for  that  city  from  the  Minneapolis  car,  so  as  to  make  room 
for  the  deceased,  and  this  was  done  with  both  cars,  probably  to  save 
time.  It  was  15  minutes  or  more  after  the  car  reached  St.  Paul  be- 
fore the  baggage  and  express  had  been  disposed  of  and  they  came  to 
remove  deceased  to  the  Minneapolis  car.  During  all  the  time  deceased 
was  lying  in  the  front  part  of  the  car  with  his  head  toward  the  rear 
and  about  one  foot  in  advance  of  the  doorways.  The  doors  were  both 
wide  open,  and  a  cold  and  heavy  wind  blowing  across  the  car.  No 
reason  is  shown  for  having  the  doors  on  opposite  sides  of  the  car 
both  open,  but  it  was,  of  course,  necessary  to  have,  the  door  open  on 
one  side  while  the  contents  of  the  car  were  removed.  Deceased  dur- 
ing this  time  complained  of  discomfort,  of  being  cold.  He  commenced 
to  be  more  congestive  in  the  lungs  and  had  more  difficulty  in  breath- 
ing. His  train  finally  took  him  to  Minneapolis,  where  in  a  closed  Red 
Cross  automobile  ambulance  he  was  taken  out  to  Robbinsdale  to  about 
20  feet  from  his  house  door.  He  was  then  carried  into  his  home,  which 
was  steam-heated.  On  the  following  morning  he  displayed  symptoms 
of  pneumonia,  and  he  continued  to  grow  worse  until  April  5th,  when 
he  died  of  lobar  pneumonia. 

[1]  It  is  claimed  that  he  was  negligently  exposed  to  a  draft  while  at 
St.  Paul,  and  that  this  exposure  produced  the  pneumonia  of  which  he 
died.  Dr.  Colp  was  the  attending  physician  after  the  deceased  reached 
Robbinsdale,  and  not  only  testified  to  the  condition  of  the  deceased  up 
to  the  time  of  his  death,  but  answered  a  long  hypothetical  question 
favorably  to  the  plaintiff.  There  was  considerable  dispute  as  to  the 
exact  form  of  this  question,  and  after  it  was  finally  amended  there 
was  no  objection  made  to  it.  On  cross-examination  the  witness  testi- 
fied as  follows : 

"Q.  Then,  if  the  body  of  a  man  Is  protected  by  clothing  or  rugs  or  OTer- 
coats  so  that  his  body  is  not  exposed  to  the  draft,  and  it  is  not  very  cold,  It 
might  be  that  a  draft  wouldn't  affect  him  very  much?  A.  That  is  very  true. 
Q.  And  it  would  follow  from  that,  wouldn't  it,  that  you  could  protect  a  man 
from  the  ill  effects  of  a  draft,  if  he  was  thoroughly  covered  and  keep  his  ftice 
out  of  the  draft?  A.  Yes,  sir;  if  he  was  thoroughly  covered.  Q.  Now,  In 
answering  this  hypothetical  question,  what  did  you  assume  to  be  the  fact  in 
that  respect  as  to  his  protection  from  the  draft?  A.  I  assumed  that  he  wasn't 
protected,  that  he  was  unprotected,  that  this  draft  blew  over  him,  and  might 
have  struck  the  chest  and  the  neck.  Q.  And  that  those  parts  of  the  body  were 
unprotected?    A.  Yes,  sir." 

The  defendant  then  moved  the  court  to  strike  out  the  opinion  of 
the  doctor,  on  the  ground  that  it  was  not  based  upon  the  facts  stated 
in  the  hypothetical  question,  and  was  not  consistent  with  the  facts 
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brought  out  in  plaintiff's  case.  This  motion  was  denied.  It  must  first 
be  borne  in  mind  that  what  the  doctor  said  as  to  the  protection  from 
draft  was  indefinite  and  vague.  Protection  is  a  relative  term.  The 
slightest  covering  over  the  face  of  the  patient  would  be  some  protec- 
tion. Adequate  protection  is  quite  another  thing.  The  words  "pro- 
tection" and  "protected"  are  nowhere  in  the  hypothetical  question.  The 
evidence  itself  is  not  dear  on  that  subject.  It  shows  the  degree  of 
protection  we  have  already  indicated,  but  does  not  show  whether  his 
face  and  neck  were  covered  with  the  blankets  or  the  fur  overcoat. 
Under  the  circumstances  we  cannot  say  that  his  answer  to  the  hypothet- 
ical question  was  not  based  upon  the  facts  stated  in  it,  nor  can  we  say 
that  it  is  not  consistent  with  the  facts  brought  out  in  plaintiff's  case. 

[2,3]  It  is  next  urged  that  there  was  no  evidence  to  warrant  the 
verdict,  but  in  this  we  cannot  concur.  It  is  true  he  had  been  sick ;  but, 
of  course,  that  did  not  authorize  any  one  to  give  him  a  fatal  blow. 
There  seems  to  have  been  no  necessity  for  having  the  doors  open 
on  opposite  sides  of  the  car  when  he  was  lying  at  St.  Paul,  and  if  one 
of  the  doors  had  been  kept  closed  the  draft  would  have  been  nominal. 
In  his  condition  the  company  was  bound,  not  only  to  high  care,  but 
to  such  care  commensurate  with  his  condition,  and  the  worse  he  was 
the  more  care  was  due  him  from  the  railroad  company.  Both  Dr. 
Robey  and  Dr.  Colp,  who  attended  him,  testify  in  their  opinion  it  was 
this  exposure  that  caused  his  death.  It  is  true  that  Dr.  Staples  tes- 
tified for  defendant  to  the  contrary ;  but  there  was  not  only  sufficient 
evidence  to  go  to  the  jury,  but  apparently  a  preponderance  of  the  evi- 
dence that  defendant's  negligence  caused  the  decedent's  death.  The 
defendant  cites  numerous  Minnesota  cases  upon  this  subject,  none  of 
which  appear  to  be  in  point. 

[4]  It  is  next  contended  that  the  deceased  was  guilty  of  contribu- 
tory negligence  in  taking  the  trip  in  his  disabled  state.  He  was  not 
negligent  in  the  selection  of  his  physician,  and  his  doctor  testifies  he 
was  well  enough  to  make  the  trip,  and  that  he  so  advised  the  deceased. 
The  defendant  asks  us  to  first  set  aside  this  testimony,  and  then  to 
hold  that  the  doctor  was  negligent  in  consenting  that  deceased  make 
the  trip,  and  that  his  negligence  will  be  imputed  to  the  deceased.  In 
the  first  place,  we  cannot  find  from  the  evidence  that  deceased  was  not 
in  condition  to  make  the  trip,  and  this  disposes  of  the  whole  question 
of  contributory  negligence.  It  is  not  necessary  for  us  to  express  an 
opinion  as  to  whether,  when  one  employs  a  physician  who  negligently 
advises  him  to  take  a  trip,  and  then  employs  a  carrier  to  take  him  on 
the  trip,  the  negligence  of  the  physician  can  be  imputed  to  the  patient, 
so  as  to  defeat  a  recovery  by  him  against  the  carrier  for  its  negligence. 
It  is  laid  down  in  a  standard  law  publication  that: 

"While  the  negligent  act  or  omission  of  the  person  injured  ordinarily  de- 
feats recovery,  the  rule  is  subject  to  the  exception  or  qualification  that,  al- 
though such  person  has  been  guilty  of  negligence  in  exposing  himself  to  dan- 
ger, yet  he  may  recover  if  defendant,  after  knowing  of  such  danger  could 
have  avoided  the  injury  by  the  exercise  of  ordinary  care  and  fails  to  do  so,  as 
in  such  case  the  negligence  of  the  person  injured  is  not  the  proximate  cause 
of  the  injury,  and  the  negUgence  of  defendant  becomes  the  proximate  cause." 
29  Cyc.  530. 
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Even  if  the  doctor  was  negligent,  and  his  negligence  was  imputed 
to  the  deceased,  it  would  not  defeat  a  recovery  under  this  holding. 

[5]  A  further  reason  for  refusing  to  sustain  this  point  is  the  con- 
dition of  the  pleadings.  The  only  allegation  of  negligence  on  the  part 
of  the  deceased  was  as  follows: 

"3.  Farther  answering  the  complaint,  the  defendant  alleges  that  if  the 
said  Schrlmpf  was  iu  any  manner  or  degree  injured  or  damaged  by  reason  of 
any  draft  blowing  upon  him  while  upon  the  said  train,  that  the  said  injury 
or  damage  was  in  part  at  least  caused  by  the  negligence  and  want  of  care  of 
the  said  Schrlmpf  and  the  persons  attending  him." 

This  allegation  was  not  sufficient  to  set  up  supposed  contributory 
negligence  by  the  persons  attending  him,  not  while  on  the  trip,  but  ad- 
vising him  to  take  the  trip.  O'Malley  v.  St.  Paul,  M.  &  M.  Ry.  Co., 
43  Minn.  289,  45  N.  W.  440. 

No  error  is  made  to  appear,  and  the  judgment  of  the  District  Court 
is  affirmed. 


(236  Fed.  204) 

JUNEAU  FEREY  &  NAVIGATION  CO.  v.  MORGAN  et  aL 

(Circuit  Court  of  Appeals,  Ninth  Circuit    September  5,  1916w) 

No.  2732. 

MUNICIPAI*  CORPOEATIONS  «=»719(4)— WHARVES — POWEB  TO   LEASB. 

In  the  absence  of  specific  legislative  authority,  beyond  that  conferred 
by  Comp.  Laws  Alaska,  1913,  §  627,  which  authorized  it  to  construct  and 
maintain  wharves,  a  municipal  corporation  in  Alaska  has  no  power  to 
lease  a  wharf  owned  by  it  to  a  ferry  company  for  its  exclusive  use. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  (^nt  Dig.  I 
1532 ;   Dec  Dig.  <S=»719(4).J 

Appeal  from  the  District  Court  of  the  United  States  for  the  First 
Division  of  the  District  of  Alaska ;  Robert  W.  Jennings,  Judge. 

Suit  in  equity  by  C.  P.  Morgan,  R.  B.  Cochran,  and  H.  Johansen,  co- 
partners as  the  Island  Ferry  Company,  against  the  Juneau  Ferry  & 
Navigation  Company.  Decree  for  complainants,  and  defendant  ap- 
peals.   Reversed. 

J.  H.  Cobb,  of  Juneau,  Alaska,  for  appellant. 
George  Irving  and  Z.  R.  Cheney,  both  of  Juneau,  Alaska,  for  ap- 
pellees. 

Before  GILBERT,  ROSS,  and  HUNT,  Circuit  Judges. 

HUNT,  Circuit  Judge.  The  complaint  of  Morgan  and  others,  ap- 
pellees here,  to  be  called  plaintiffs,  doing  business  as  the  Island 
Ferry  Company,  of  Alaska,  sets  up  that  on  November  1,  1915,  the 
common  council  of  the  town  of  Douglas,  Alaska,  leased  to  them  a 
certain  float  and  premises,  and  that  plaintiffs  took  possession  under 
the  lease,  but  that  on  November  13,  1915,  the  defendant,  operating 
a  ferry  between  Juneau  and  Douglas,  Alaska,  wrongfully  entered 
upon  the  float  and  premises  by  landing  its  boat  thereat  for  the  pur- 

^=9For  other  cases  see  same  topic  ft  KET-NUMBER  in  aU  Key-Numbered  DigesU  &  Indexes 
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pose  of  discharging  freight  and  passengers  to  the  exclusion  of  plain- 
tiffs. 

The  lease  was  executed  by  the  city  of  Douglas,  a  municipal  cor- 
poration, by  Peter  Johnson,  president  of  the  common  council  and  ex- 
officio  mayor,  to  the  Island  Ferry  Company  for  certain  premises 
owned  and  controlled  by  the  town  and  described  as : 

**Tliat  certain  float  and  landing  adjoining  the  city  dock  on  the  north  side  of 
the  same,  together  with  all  piling  and  structures  incident  and  appurtenant  to 
the  same  and  necessary  for  the  maintenance  of  said  float ;  and  also  the  gang- 
way and  necessary  approaches  to  said  float  with  the  right  of  ingress  and 
egress  to  and  from  said  float  by  land  and  water." 

The  lease  runs  for  a  year  from  November  1,  1915,  at  an  annual 
rental  of  $300  payable  in  monthly  installments.  The  lessees  agreed 
to  keep  the  premises  in  clean  condition  in  accordance  with  the  ordi- 
nances of  the  town,  and  at  the  end  of  the  time  are  to  yield  up  the 
property  in  good  condition.  There  was  a  covenant  not  to  sublet  or 
sell  or  assign  without  the  consent  of  the  town. 

The  defendant,  Juneau  Ferry  &  Navigation  Company,  answered, 
contending,  substantially,  that  the  lease  was  executed  without  au- 
thority; that  the  float  involved  was  a  part  of  the  public  dock  on  the 
navigable  waters  of  Gastineau  Channel  constructed  by  the  munici- 
pality of  the  city  of  Douglas,  Alaska,  some  time  previous ;  that  there 
was  no  authority  in  the  city  council  to  grant  a  special  or  exclusive 
privilege  to  any  person ;  and  that  it  was  the  purpose  of  the  common 
council  and  of  the  lessees  to  create  a  special  privilege  and  operation 
for  the  ferryboat  belonging  to  the  lessees,  and  especially  to  the  detri- 
ment of  the  business  of  the  Juneau  Ferry  &  Navigation  Company. 

At  the  hearing  it  appeared  that  several  years  before  this  contro- 
versy arose  the  town  of  Douglas  built  a  dock  and  a  float,  the  float 
being  about  40  feet  long  and  resting  in  the  water  on  the  north  side 
of  the  dock,  but  that,  as  the  winds  and  seas  came  upon  the  float  as  it 
was  situated,  the  city  took  it  from  the  north  side  and  put  it  on  the 
south  side  of  the  dock,  added  to  it,  and  kept  it  for  public  uses.  About 
the  time  that  this  was  done,  a  man  named  Murray  had  a  float  which 
was  useless  to  him,  and  he  gave  it  to  the  town.  The  officials  of  the 
town  took  this  given  float  and  put  it  on  the  north  side  of  the  city 
dock.  The  Juneau  Ferry  &  Navigation  Company,  appellant,  used  the 
float  on  the  south  side,  to  which  the  public  has  access.  The  real  pur- 
pose of  putting  the  float  on  the  north  side  was  to  encourage  a  ferry  in 
opposition  to  that  operated  by  the  Juneau  Ferry  &  Navigation  Com- 
pany, the  object  being  stated  by  a  member  of  the  city  council  in  this 
language  : 

"Q.  And  tell  the  court  positively  now,  if  you  can,  just  what  the  float  was 
built  for ;  make  it  a  precise  answer.  A.  It  was  built  for  lease  or  rent  for  the 
benefit  of  the  dty  of  Douglas  and  for  the  citizens  of  Douglas. 

"Q.  For  the  purposes  of  an  independent  ferry?  A.  Independent  ferry;  yes, 
lir. 

"Q.  Why  was  that  done?  A.  WeU,  in  the  first  place,  we  thought  it  a  good 
iuTestment;  in  the  second  place,  to  reduce  the  fare  between  Douglas  and 
Juneau. 

**Q.  And  you  as  councilman  at  that  time  were  acting  for  the  public  good? 
A  People  of  Douglas ;  yes,  sir." 
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The  south  float  was  for  landing,  and  open  to  everybody,  ferries  or 
individuals;  and,  while  the  south  float  is  larger  and  more  sheltered, 
the  evidence  tends  to  show  that  the  north  float  is  more  convenient 
for  landing. 

The  Juneau  Ferry  &  Navigation  Company  used  a  dock  and  a  float 
of  their  own  on  the  south  side.  The  evidence  also  tends  to  show  that, 
after  the  lease  of  the  float  on  the  north  side  to  the  Island  Ferry  Com- 
pany, some  of  the  boats  of  the  Juneau  Ferry  &  Navigation  Company 
were  landed  at  the  north  float,  and  that  there  was  more  or  less  in- 
terference by  the  Juneau  Ferry  &  Navigation  Company  with  the  ex- 
clusive enjoyment  of  the  leased  property. 

The  evidence  is  that  the  eflFect  of  leasing  the  north  float  to  the 
Island  Ferry  Company  was  to  bring  about  a  competition  with  the 
Juneau  Ferry  &  Navigation  Company  boats  and  a  reduction  in  the 
cost  of  ferriage  which,  naturally,  operated  advantageously  to  the  pul>- 
lic. 

The  lower  court  granted  injunction  restraining  the  Juneau  Ferry 
&  Navigation  Company  from  landing  its  boats  at  the  float  on  the  north 
side  of  the  dock  or  in  any  wise  trespassing  or  occupying  the  same. 
The  Juneau  Ferry  &  Navigation  Company  appeals. 

That  the  premises  leased  constituted  a  wharf  is  fairly  within  our 
decision  in  Sesnon  Company  v.  United  States,  182  Fed.  573,  105  C. 
C.  A.  111.  The  real  question  involved,  therefore,  is:  Had  the  munici- 
pality power  to  enter  into  the  lease  of  the  public  float  or  dock  with 
the  necessary  approaches  thereto? 

The  grant  of  power  to  municipalities  in  Alaska  with  respect  to 
wharves  is  in  the  following  clause : 

"That  the  said  common  council  shall  have  and  exercise  the  following  pow- 
ers: •  •  ♦  Fourth,  to  provide  for  the  location,  construction,  and  mainte- 
nance of  the  necessary  streets,  alleys,  crossings,  sidewalks,  sewers,  and 
wharres."    Section  627,  Compiled  Laws  of  Alaska* 

We  are  not  advised  of  any  further  expressed  powers. 

The  rule  is  that  the  po\yer  to  lease  corporate  property  held 
by  a  municipality  for  public  use  cannot  ordinarily  be  wholly  or  partly 
diverted  to  a  possession  or  use  exclusively  private  without  specific 
legislative  authority,  and  that  a  town  cannot  lease  a  part  of  a  public 
dock  to  a  private  concern,  nor  can  a  city  which  has  condemned  pri- 
vate property  for  use  as  a  wharf  lease  it  unconditionally  for  a  term 
of  years  to  be  used  in  the  prosecution  of  private  business  and  for 
private  gain.     McQuillin  on  Municipal  Corporations  (1912)  §  1145. 

In  People's  Railroad  v.  Memphis  Railroad,  10  Wall.  Q7  U.  S.)  38, 
19  L.  Ed.  844,  it  was  laid  down  that  municipal  corporations  are  doubt- 
less invested  with  subordinate  legislative  powers  to  be  exercised  in 
the  passage  of  ordinances  for  local  purposes  connected  with  the  pub- 
lic good,  but  they  are  merely  derivative,  and  are  subject  at  all  times 
to  the  legislative  control,  and  the  general  rule  is  that  powers  given 
to  municipal  corporations  cannot  be  delegated  to  others  nor  be  effec- 
tually abridged  by  any  act  of  the  municipal  corporation  without  the 
express  authority  of  the  Legislature.  And  it  was  there  held  that  such 
corporations  invested  with  the  power  to  lay  out,  open,  alter,  repair, 
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and  amend  streets  within  the  corporate  limits  cannot,  without  more 
power,  grant  to  an  association  of  persons  the  right  to  construct  and 
maintain  for  a  term  of  years  a  railway  in  one  of  the  streets  of  the 
municipality  for  the  transportation  of  passengers  for  private  gain, 
and  that  an  ordinance  or  resolution  of  the  authorities  granting  such 
right  is  void. 

In  Meriwether  v.  Garrett,  102  U.  S.  472,  26  L.  Ed.  197,  the  general 
doctrine  applicable  was  stated  by  the  Supreme  Court  as  follows : 

"In  Its  streets,  wharves,  cemeteries,  hospitals,  courthouses,  and  other 
public  buildings,  the  corporation  has  no  proprietary  rights  distinct  from  the 
trust  for  the  public.  It  holds  them  for  public  use,  and  to  no  other  use  can  they 
be  appropriated  without  special  legislative  sanction.  It  would  be  a  perversion 
of  that  trust  to  apply  them  to  other  uses.  The  courts  can  have  nothing  to 
do  with  them,  unless  appealed  to  on  behalf  of  the  pubUc  to  prevent  their  diver- 
sion from  the  public  use." 

In  Illinois  &  St.  Louis  Railroad  &  Canal  Co.  v.  St.  Louis,  Fed. 
Cas.  No.  7007  (12  Fed.  Cas.  1199),  Judge  Dillon  held  that  an  ordi- 
nance, by  which  municipal  authorities  undertook,  without  express 
legislative  authority  therefor,  to  surrender  to  a  private  corporation 
or  person  their  control  over  a  public  wharf  for  a  fixed  period,  that 
is,  the  right  to  occupy  a  portion  of  the  public  wharf  with  a  grain 
elevator  for  fifty  years,  without  reserving  right  to  resume  possession 
and  regulate  charges,  was  void. 

In  People  ex  rel.  Swan  v.  Doxsee,  136  App.  Div.  400,  120  N.  Y. 
Supp.  962,  the  Supreme  Court  of  New  York  had  this  case  before 
it:  The  town  of  Islip  was  authorized  to  purchase  docks  and  to  ac- 
quire sites  and  to  build  docks  and  bulkheads  for  public  use,  and  the 
trustees  of  the  town  were  given  by  law  supervision  of  docks  and 
landing  places  with  the  power  to  prescribe  rules  and  regulations  for 
the  use  thereof  by  the  public.  The  town  bought  a  dock  and  took 
title,  to  be  held  for  the  use  of  the  town.  Previous  to  the  acquisi- 
tion of  the  dock  by  the  town  of  Islip,  a  corporation  had  maintained 
upon  it  an  icehouse  and  platforms  by  agreement  with  the  then  owner. 
When  the  town  acquired  it,  the  trustees  of  the  town  entered  into  a 
lease  granting  to  the  corporation  the  exclusive  use  of  those  portions 
of  the  dock  occupied  by  its  structures  for  a  term  of  ten  years  at  an 
annual  rental  of  $100.  A  proceeding  was  brought  to  require  the 
trustees  to  remove  the  icehouse  structure  of  the  corporation  from  the 
dock  on  the  ground  that  it  was  an  unlawful  obstruction  to  the  public 
use  of  the  dock.    The  Supreme  Court  said : 

**The  broad  question  brought  up  by  this  appeal  is  whether  a  municipality 
may  by  leave  or  Ucense  permit  property  aciiulred  or  held  by  it  for  *the  public 
use*  to  be  wholly  or  partly  diverted  to  a  possession  or  use  exclusively  private 
without  specific  legislative  authority.*' 

In  considering  the  question,  the  court  treated  the  icehouse  in  ques- 
tion as  not  interfering  with  any  then  present  actual  demand  or  neces- 
sity of  the  public  use,  and  regarded  the  position  of  the  relator  as  present- 
ing the  point  that  the  existence  of  the  icehouse  constituted  an  interfer- 
ence pro  tanto  with  tiie  public  right  to  the  use  of  the  entire  wharf. 
It  was  decided  that  the  trustees  of  the  town  holding  the  wharf  for 
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public  use  had  no  power  to  permit  a  corporation  or  person  to  main- 
tain any  structure  on  the  public  dock  for  its  exclusive  private  use. 
The  court  mentioned  the  fact  that  by  the  early  statutes  of  the  state 
of  New  York  the  public  authorities  were  given  power  to  lease,  not  the 
wharves  themselves,  but  simply  the  right  to  collect  wharfage,  and  that 
even  under  such  leases  it  had  been  held  unlawful  to  obstruct  free  pas- 
sage over  the  wharf  by  the  erection  of  any  structure  thereon  of  a  pri- 
vate nature.  The  court  cited  the  case  of  City  of  St.  Paul  v.  Chicago, 
etc.,  Railroad  Co.,  63  Minn.  330,  63  N.  W.  267,  65  N.  W.  649,  68  N.  W. 
458,  34  L.  R.  A.  184,  as  holding  that,  while  there  is  a  difference  in  the 
use  of  a  public  street  and  that  of  a  public  wharf  to  the  extent  that  on  a 
public  wharf  it  might  be  permitted  to  erect  a  structure  for  the  receipt, 
delivery,  or  temporary  storag^e  of  goods  while  in  transit,  provided  it 
were  common  to  the  use  of  all  on  the  same  terms,  it  would  at  the  same 
time  be  unlawful  to  give  a  particular*  person  or  corporation  the  right 
to  occupy  a  levee  as  a  site  for  its  warehouse  solely  for  its  own  business 
and  to  the  exclusion  of  tiie  general  public 

"It  seems  dear,  •  •  • »»  continued  the  court,  '*tliat  the  dock  In  question 
which  Is  under  the  charge  of  the  respondents  was  acquired  and  Is  held  for  a 
general  public  use  for  landing  purposes,  and  that  such  public  use  is  the 
primary  use  for  which  It  was  acquired  and  Is  maintained.  To  permit  any  part 
of  It  to  be  occupied  exclusively  by  an  Icehouse  structure  used  for  a  purely 
private  business  Is  a  violation  of  the  public  right  and  of  the  statutory  doty 
Imposed  upon  the  respondents  to  regulate  the  use  of  the  wharf  for  and  by 
the  public.  The  whole  wharf  Is  held  for  the  pubUc  use,  and  not  simply  a  part 
of  It.  Sound  public  policy  forbids  that  there  should  be  any  power  to  divert  a 
part  thereof  to  a  private  use ;  for,  once  such  power  being  assumed,  the  dangers 
which  may  follow  either  from  favoritism  or  111  Judgment  may  speedily  hamper 
or  practically  destroy  the  fundamental  purpose  of  the  public  use." 

Bateman  et  al.  v.  City  of  Covington,  90  Ky.  390,  14  S.  W.  361,  de- 
cided in  1890  by  the  Court  of  Appeals  of  Kentucky,  is  very  close  to- 
the  instant  case.  The  city  of  Covington  leased  to  Bateman  and  an- 
other for  five  years  a  part  of  its  wharf  on  the  Ohio  river,  a  small 
strip  of  land  between  the  river  and  a  parallel  street.  Under  the  terms 
of  the  lease  the  lessees  were  given  complete  control  of  the  wharf,  bind- 
ing themselves  to  use  the  ground  for  wharf  privileges  only.  Upon  a 
test  of  the  power  of  the  city,  the  court  held  that  there  was  no  autliority 
in  the  city  to  make  such  a  contract,  or  to  deprive  the  public  of  the  use 
of  the  wharf,  and  said  in  this  connection: 

"We  perceive  no  authority  In  the  dty  charter  or  any  legislative  enactment 
empowering  the  dty  to  make  such  a  contract,  or  to  deprive  the  public  of  Its 
use.  The  dty  has  the  power  to  Impose  certain  duties  upon  those  availing 
themselves  of  wharf  privileges,  and  to  make  such  regulations  as  may  be  neces- 
sary to  keep  the  wharf  In  repair  for  pubUc  use ;  but  It  has  no  power  to  confer 
such  absolute  control  to  an  Individual  who  leases  It  for  his  own  private  use. 
The  city  must  control  the  use,  and  for  this  purpose  may  place  the  ground  in 
charge  of  a  wharfmaster,  or  some  agent  who  acts  for  the  city,  that  the  public 
may  enjoy  the  use.  A  city  has  the  exclusive  control  of  its  streets,  and  a  like 
control  over  Its  wharfs;'  and,  In  appropriating  the  use  of  either  for  the 
benefit  of  a  private  person,  to  the  exclusion  of  the  public,  it  is  going  beyond 
Its  power,  and  such  a  contract  is  void.  The  city  Is  a  mere  trustee  for  the 
public,  and  all  have  the  right  to  use  streets  and  wharts;  one  dtlzen  having 
the  same  right  as  another.  2  Dill.  Mun.  Corp.  ${  659-661.  When  a  dty  un- 
dertakes to  confer  on  a  private  Individual  such  a  right  In  streets  or  wharf^ 
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wltbont  legislative  authority,  as  will  produce  a  conflict  between  the  public  and 
the  private  use,  the  act  is  ultra  vires;  and,  as  said  in  the  case  of  City  of 
Louisville  v.  Bank,  3  B.  Mon.  138:  'It  would  be  almost  as  reasonable  to  sell 
and  appropriate  as  private  property  the  river  itself  as  the  ground  lining  its 
margiL  The  object  of  the  town  or  the  city  owning  this  ground  is  to  benefit 
its  facilities  as  a  highway.'  In  this  case,  the  right  to  the  use  or  control  is,  in 
effect,  abandoned  by  the  city,  and  the  right  to  the  possession  claimed  by  the 
appellants  on  the  one  side,  and  Shinkle  on  the  other.  ♦  ♦  ♦  The  use  and 
control  of  public  highways,  such  as  streets  and  wharves,  etc.,  belonging  to 
the  dty,  cannot  be  surrendered  by  contract  to  a  private  individual,  to  the 
exclusion  of  the  public.  Such  highways  are  public  property,  intended  for 
public  use,  and  placed  under  the  control  of  the  city  government  for  the 
benefit  of  the  public ;  and  any  other  disposdtion  of  such  property,  without  spe- 
cial authority  conferred  by  the  lawmaking  power,  must  be  disregarded." 

The  rule  of  the  Kentucky  case  was  formulated  in  a  case  less  doubt- 
ful than  the  present  one,  for  in  the  lease  there  considered  the  lessees 
were  obligated  to  use  the  ground  for  wharf  privileges  only ;  whereas, 
under  the  terms  of  the  Douglas  lease,  the  city  has  endeavored  to  sur- 
render control  of  the  float  and  its  approaches  without  requiring  any 
obligation  from  the  lessees  to  use  the  premises  leased  for  any  desig- 
nated purpose.  As  the  lease  reads,  there  is  nothing  to  prevent  the 
lessees  from  ceasing  to  use  it  for  ferriage  purposes,  or,  if  they  use 
it  for  ferry  purposes,  from  exacting  any  tolls  they  see  fit  to  demand 
from  persons  whom  they  transport.  Such  a  transfer  of  exclusive  use 
and  control  we  believe  to  be  in  excess  of  the  power  of  the  town.  We 
do  not  wish  to  be  understood,  however,  as  holding  that  it  is  not  with- 
in the  power  of  the  town  to  lease  wharf  privileges  for  such  a  purpose 
as  was  apparently  contemplated  in  the  execution  of  the  lease  herein 
involved,  namely,  to  furnish  to  the  traveling  public  a  convenient  and 
economical  landing  place.  But  there  cannot  lawfully  be  what  in  effect 
is  an  abandonment  by  the  town  of  the  right  to  control  and  regulate. 
Macdonnell  v.  I.  &  G.  N.  R.  Co.,  60  Tex.  590. 

The  order  of  injimction  must  be  reversed.    So  ordered. 


(236  Fed.  209) 

TITLOW  et  al.  v.  McCORMICK. 

(Circuit  CJourt  of  Appeals,  Ninth  Circuit.    September  5,  1916.) 

No.  2653. 

Banks  and  Banking  «=»166(1) — Insolvenct  and  Keceivebs — Recoveet  of 
Tbust  Funds. 

Complainant  deposited  for  collection  with  the  bank  for  which  defend- 
ant became  receiver  certain  school  district  warrants.  The  bank  collected 
the  same  in  three  installments,  in  each  case  depositing  the  checks  received 
to  its  credit  in  a  different  correspondent  bank.  Between  the  time  of  such 
deposits  and  its  failure,  some  months  afterward,  it  overdrew  its  ac- 
counts with  two  of  such  correspondents  for  purposes  not  shown.  In  the 
third  correspondent  bank  it  maintained  a  deposit  at  all  times  until  Its 
failure;  the  amount  at  that  time  being  the  smallest,  and  less  than  the 
collection  deposited.  Held,  that  the  collections  constituted  a  trust  fund, 
recoverable  by  complainant  from  the  receiver,  in  so  far  as  it  could  be 
traced  into  his  hands,  and  that  in  the  case  of  the  third  bank  complainant 
was  entitled  to  recover  the  amount  remaining  in  the  account  at  the  time 

^s>FoT  other  cases  see  same  topic  &  KET-NUMBBR  in  all  Key-Numbered  Digests  ft  Indexes 
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of  the  failure,  but  that  in  the  case  of  the  other  two  deposits  nothing 
was  recoverable,  although  the  bank  at  the  time  of  closing  and  at  all 
times  prior  thereto  had  cash  on  hand  greater  in  amount  than  the  collec- 
tions; there  being  no  presumption  that  the  collections  ever  went  into 
such  cash  fimd. 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  U  575, 
577;    Dec.  Dig.  «=>166(1).] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
ern Envision  of  the  Western  District  of  Washington ;  Edward  E.  Cush- 
man,  Judge. 

Suit  in  equity  by  Anna  E.  McCormick  against  A.  R.  Titlow,  as  re- 
ceiver of  the  United  States  National  Bank  of  Centralia,  and  the  United 
States  National  Bank  of  Centralia.  Decree  in  part  for  complainant, 
and  defendants  appeal.     Modified  and  affirmed. 

On  the  22d  day  of  August,  1913,  the  nppeUee,  who  was  then  the  owner  of 
certain  school  warrants  issued  by  school  district  No.  9  of  Lewis  County,  state 
of  Washington,  left  them  with  the  United  States  National  Bank  of  Centralia 
for  collection ;  the  bank  giving  her  this  receipt  therefor: 

"Tacoma,  Wajsh.,  Aug.  22,  1913. 

"Received  from  Mrs.  Anna  B.  McCormick  for  collection,  the  following  war- 
rants issued  by  school  district  No.  9,  I-ewis  county,  Washington  [stating  the 
various  warrants  a»d  their  respective  amounts]. 

"The  United  States  National  Bank,  Centralia,  Wash., 

"C.  S.  Gilchrist,  Vice  President 

On  the  31st  of  January  foUowing  the  school  district  mentioned  issued  a 
«ill  for  the  presentation  for  payment  of  warrants  Nos.  3331,  3297,  3298,  and 
3299,  aggregating,  with  interest,  |1,659.54,  which  warrants  were  among  those 
left  with  the  bank  by  Mrs.  McCormick,  and  which  warrants  the  bank  there- 
after present^  to  the  proper  officer  of  the  county  lor  payment,  and  received  in 
payment  thereof  a  check  of  the  treasurer  of  the  county  in  favor  of  the  bank, 
drawn  on  CofPman,  Dobson  &  Co.,  bankers  at  Chehalls,  Wash.,  for  $1,747.<M, 
which  amount  included  some  other  small  items.  The  bank  thereupon  sent 
the  check  to  Coffman,  Dobson  &  Co.,  with  instructions  to  deposit  the  amoxmt 
of  it  to  its  credit,  which  was  done — the  appellant  bank  charging  Coffman. 
Dobson  &  Co.  with  a  like  amount,  the  two  banks  being  correspondents. 
Including  the  amount  of  this  check,  the  appellant  bank  then  had  to  its  credit 
with  Coffman,  Dobson  &  Co.  $5,046.20. 

Subsequently  and  on  the  11th  of  April,  1914,  the  school  district  issued  an- 
other call  for  its  outstanding  warrants,  which  included  all  of  the  balance  of 
the  warrants  owned  by  the  appellee  and  so  left  by  her  with  the  appellant  bank 
for  coUection.  Three  days  thereafter,  to  wit,  April  14,  1914,  the  bank  pre- 
sented all  of  those  warrants  to  the  county  treasurer  of  Lewis  county  for 
payment,  which  were  thereupon  paid  to  the  appellant  bank  by  four  checks, 
two  on  the  Security  State  Bank  of  Chehalls,  one  for  $3,598,  and  one  for 
$1,765.06,  and  two  on  Chehalls  National  Bank  of  Chehalls,  one  for  $4,912.41, 
and  the  other  for  $4,061.77;  each  of  the  four  checks  being  dated  April  14, 
1914.  The  appellant  bank  thereupon  deposited  the  two  checks  in  its  favor  on 
the  Security  State  Bank,  aggregating  $5,363.06,  with  that  bank,  receiving 
credit  to  itself  therefor  on  an  overdraft  (In  excess  of  the  amount  of  the  de- 
posit) which  then  stood  against  the  appellant  bank  on  the  books  of  the  Security 
State  Bank.  The  other  two  checks,  amounting  in  the  aggregate  to  $8,974.18 
were  on  the  next  day,  to  wit,  April  15,  1914,  deposited  by  the  appellant  bank 
to  its  credit  with  the  Bank  of  California  of  Tacoma,  including  wliich  deposit 
there  then  stood  upon  the  books  of  the  latter  bank  to  the  credit  of  the  appel- 
lant bank  $19,988.02 — ^the  Bank  of  CaliforiUa  of  Tacoma  being  a  reserve  agent 
and  correspondent  of  the  appellant  bank.  That  credit  was,  however,  drawn 
upon  in  the  regular  course  of  business  between  the  two  banks,  so  that,  when 
the  appellant  bank  suspended  and  passed  into  the  hands  of  the  receiver,  its 
balance  with  the  Bank  of  California  of  Tacoma  was  but  $1,585.36. 
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At  tbe  time  the  doors  of  the  appellant  bank  were  closed,  which  was  not 
until  September  19,  1914,  It  had  actual  cash  on  hand  amounting  to  $27,899.81, 
and  it  had  cash  items  of  $4,539.63,  a  balance  with  its  reserve  agents  amount- 
ing to  $45,613.94,  and  a  balance  with  banks  not  reserve  agents  of  $21,486.16, 
making  a  total  of  $90,627.96.  Notwithstanding  the  receipt  by  the  appellant 
of  the  money  for  the  appellee's  warrants  months  before,  and  the  disposition 
of  it  above  detailed,  it  appears  from  the  record  that  only  six  weeks  before 
its  failure  this  so  trusted  bank  when  applied  to  by  the  appellee's  agent  for  in- 
formation respecting  the  warrants,  Informed  him  that  they  liad  not  been 
collected. 

R.  P.  Oldham  and  R.  C.  Goodale,  both  of  Seattle,  Wash.,  for  appel- 
lants. 

Elmer  M.  Hayden,  Maurice  A.  Langhome,  and  Frederic  D,  Metz- 
ger,  all  of  Tacoma,  Wash.,  for  appellee. 

Before  GILBERT,  ROSS,  and  HUNT,  Circuit  Judges. 

ROSS,  Circuit  Judge  (after  stating  the  facts  as  above).  We  regard 
it  as  clear  that  the  relation  of  cestui  que  trust  and  trustee  existed  be- 
tween the  appellee  and  the  appellant  bank.  In  the  similar  case  of 
American  Can  Company  v.  Williams,  178  Fed.  420,  422,  101  C.  C.  A. 
634,  636,  the  Circuit  Court  of  Appeals  for  the  Second  Circuit  said : 

**The  relation  of  cestui  qne  trust  and  trustee  undoubtedly  existed  between 
the  plaintiff  and  the  Fredonia  Bank.  The  bank  violated  every  duty  which  it 
owed  the  plaintiff.  The  proceeds  of  the  plaintiff's  drafts  held  by  it  or  its 
agents  constituted  trust  funds  which  might  be  foUowed  into  the  hands  of  the 
receiver,  if  they  could  be  traced." 

Authorities  to  this  effect  are  so  numerous  as  to  make  their  citation 
unnecessary. 

In  the  present  case  the  two  checks  dated  April  14,  1914,  aggregating 
$5,363.06,  received  by  the  United  States  National  Bank  of  Centralia 
for  certain  of  the  warrants  of  the  appellee  and  deposited  by  that  bank 
in  the  Security  Bank  of  Chehalis,  was  at  once  credited  by  the  latter 
on  an  overdraft  of  the  United  States  National  Bank  of  Centralia,  and 
was  thus  dissipated.  While  the  latter  bank  thus  got  the  benefit  of 
the  appellee's  money  to  that  extent  in  the  payment  of  its  own  debt  to 
the  Security  State  Bank,  obviously  no  part  of  it  could  have  passed  into 
the  hands  of  the  receiver  of  the  insolvent  bank,  and  as  a  matter  of 
course  it  is  impossible  that  any  of  it  could  be  traced  there. 

In  Schuyler  v.  Littlefield,  Trustee  of  Brown  &  Co.,  232  U.  S.  707, 
34  Sup.  Ct.  466,  58  L.  Ed.  806,  it  was  distinctly  adjudged  by  the  Su- 
preme Court  that  where  one  has  deposited  trust  funds  in  his  individ- 
ual bank  account,  and  the  mingled  fund  is  at  any  time  wholly  de- 
pleted, the  trust  fund  is  thereby  dissipated,  and  cannot  be  treated  as 
reappearing  in  sums  subsequently  deposited  to  the  credit  of  the  same 
account  It  was  in  that  case  further  adjudged,  as  it  has  been  in  many 
others,  that  one  seeking  to  charge  a  fund  in  the  hands  of  a  trustee  for 
the  benefit  of  all  creditors  as  being  the  proceeds  of  his  property,  and 
therefore  a  special  trust  fund  for  him,  has  the  burden  of  proof,  and 
if  he  is  unable  to  identify  the  fund  as  representing  the  proceeds  of  his 
property,  his  claim  must  fail,  as  all  doubt  must  oe  resolved  in  favor 
of  the  trustee  who  represents  all  creditors.  This  court  also  so  held 
in  the  case  of  In  re  J.  M.  Acheson  Co.,  170  Fed.  427,  95  C.  C.  A.  597. 
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For  that  portion  of  the  money  of  the  appellee  so  used  by  her  trus- 
tee in  fraudulently  paying  in  part  its  own  debt  to  the  Security  State 
Bank  of  Chehalis,  the  court  below  therefore  rightly  refused  her  a  pref- 
erence over  the  general  creditors  of  the  insolvent  bank. 

The  first  money  received  by  the  United  States  National  Bank  of  Cen- 
tralia  on  the  appellee's  warrants,  as  has  been  seen,  was  on  February 
4,  1914,  when  it  received  the  check  on  Coffman,  Dobson  &  Co.  for  $1,- 
747.04,  which  was  with  other  checks  deposited  in  that  bank  by  the  Unit- 
ed States  National  Bank  of  Centralia  two  days  thereafter.  The  next 
day,  February  7,  1914,  the  United  States  National  Bank  of  Centralia 
had  on  deposit  with  Coffman,  Dobson  &  Co.,  including  the  money  of 
the  appellee,  a  balance  of  $6,053.43,  which  credit  balance  was  reduced 
from  time  to  time  until,  on  the  14th  of  April,  1914,  the  account  of  the 
United  States  National  Bank  of  Centralia  with  Coffman,  Dobson  & 
Co.  was  overdrawn,  so  that  the  portion  of  the  appellee's  money  depos- 
ited by  the  United  States  National  Bank  of  Centralia  with  Coffman, 
Dobson  &  Co.  was  likewise  completely  dissipated  more  than  five  months 
prior  to  the  failure  of  the  former  bank.  It  is  true  that  there  was  evi- 
dence going  to  show  that  at  the  time  of  the  deposit  of  the  appellee's 
money  with  Coffman,  Dobson  &  Co.  by  the  United  States  National 
Bank  of  Centralia,  the  latter  bank  had  in  its  vaults  $66,381.40,  cash 
items  on  hand  $4,654.85,  with  reserve  agents  and  banks  not  reserve 
agents  $67,700.16,  making  a  total  of  $138,736.41 ;  but  there  is  no  evi- 
dence even  tending  to  show  that  any  of  that  trust  money  ever  in  fact 
reached  the  United  States  National  Bank  of  Centralia,  or  ever  passed 
into  the  hands  of  the  receiver  of  its  assets. 

The  court  below,  in  holding  as  it  did  that  the  appellee  is  entitied  to 
a  preference  over  the  general  creditors  of  the  insolvent  bank  for  such 
of  her  money  as  was  deposited  with  Coffman,  Dobson  &  Co.,  based 
its  ruling  upon  a  presumption  that  the  appellee's  money  was  drawn 
from  Coffman,  Dobson  &  Co.  by  the  United  States  National  Bank  of 
Centralia  into  its  own  bank,  and  was  there  wrongfully  mingled  with 
its  own  funds,  and  was  on  hand  at  the  time  its  property  passed  into 
the  hands  of  the  receiver,  citing  in  support  of  that  conclusion  the  deci- 
sion of  this  court  in  the  case  of  Merchants'  National  Bank  v.  School 
District  No.  8,  94  Fed.  705,  36  C.  C.  A.  432.  In  that  case  it  appeared 
from  the  findings  of  the  master  that  on  July  1,  18%,  certain  coupon 
bonds  of  school  district  No.  8  of  Meagher  county,  Mont.,  which  it 
had  issued  in  the  aggregate  sum  of  $14,000,  became  due  and  payable, 
and  that  prior  to  Siat  date,  and  for  the  purpose  of  refunding  and 
paying  those  bonds  the  school  district  had  issued  a  second  series  of 
coupon  bonds  in  the  aggregate  sum  of  $13,000,  and  had  sold  them  to 
one  Palmer,  of  Helena,  Mont.,  for  $13,056;  that  on  the  11th  of  the 
same  month  Palmer  deposited  with  the  Merchants'  National  Bank  of 
Helena,  "as  a  special  deposit  to  the  credit"  of  the  school  district,  the 
sum  of  $13,056  under  an  agreement  between  Palmer  and  the  officers 
of  the  bank  that  that  money  should  be  paid  out  only  in  the  redemp- 
tion and  payment  of  the  prior  coupon  bonds  which  matured  July  1, 
1896,  and  that  an  account  should  be  opened  therefor,  known  as  the 
"Redemption  Account  White  Sulphur  Springs  School  EHstrict  Bonds"; 
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that  in  pursuance  of  that  agreement  an  account  was  opened  upon  the 
books  of  the  bank  designated  "Bonds  of  Meagher  County*' ;  that  the 
officers  of  the  bank  knew  that  the  $13,056  so  received  from  Palmer 
was  the  proceeds  of  the  said  refunding  bonds,  and  that  the  same  was 
applicable  only  to  the  redemption  of  the  said  matured  bonds.  On 
February  13,  1897,  the  bank  became  insolvent  and  its  receiver  took 
possession  of  its  property  and  assets,  among  which  was  cash  in  the  sum 
of  $19,533,  he  having  thereafter  collected  from  other  assets  $200,000 
more,  the  total  of  which  was  insufficient  to  pay  in  full  the  indebtedness 
of  the  bank.  Not  only  was  the  deposit  of  fiiose  school  funds  made 
under  and  pursuant  to  the  specific  agreement  above  stated,  but  the 
money  was  deposited  and  received  in  direct  violation  of  a  provision 
of  a  statute  of  the  state  expressly  prohibiting  such  deposit  and  receipt. 
In  affirming  the  action  of  the  trial  court  in  awarding  to  the  school  dis- 
trict the  full  amount  of  its  deposit  as  against  the  general  creditors  of 
the  insolvent  bank,  this  court  said : 

"The  true  nature  of  the  transaction  Is  disclosed  by  the  facts.  The  money 
was  to  be  treated  as  the  funds  of  the  school  district,  and  not  as  the  funds  of 
the  bank,  and,  in  the  light  of  that  understanding,  it  is  clear  that  the  bank 
had  no  right  to  commingle  the  money  with  other  funds.  The  fact  that  it  did 
place  it  with  other  funds,  and  that  at  the  time  when  its  doors  were  closed  there 
was  not  in  its  possession  a  separate  fund  in  accordance  with  the  understand- 
ing had  when  the  deposit  was  made,  cannot  prejudice  the  rights  of  the  appel- 
lee, so  long  as  it  can  be  shown  that  a  sum  of  money  equal  to  the  amount  so  de- 
posited remained  in  the  possession  of  the  bank,  and  was  there  when  the  re- 
ceiver took  possession.  It  will  be  presumed  that  of  the  funds  so  on  hand 
$13,056  belonged  to  the  appellee.  Moreland  v.  Brown,  30  C.  C.  A.  23,  86 
Fed.  257 ;  National  Bank  v.  Insurance  Co.,  104  U.  S.  54,  26  L.  Ed.  693 ;  Capi- 
tal Nat  Bank  v.  Coldwater  Nat.  Bank,  49  Neb.  786,  69  N.  W.  115,  69  Am. 
St  Rep.  572.  It  is  contended  that  the  finding  of  the  master,  to  the  effect 
that  Palmer  deposited  with  the  bank  the  sum  of  $13,056,  is  at  yariance  with  the 
facts  as  they  are  disclosed  in  the  evidence.  It  appears  from  the  evidence 
that  the  bonds  were  sold  in  Boston,  and  that  the  sum  reaUzed  thereon  was 
deposited  with  the  National  City  Bank  of  Boston,  which  bank  was  the  corre- 
spondent of  the  Helena  bank.  The  Boston  bank  notified  the  Helena  bank  that 
that  amount  had  been  placed  to  the  credit  of  the  latter  by  a  letter  which 
was  received  by  the  bank  at  Helena  on  July  11.  1896.  On  July  3d  the  Helena 
bank  had  with  the  Boston  bank  a  credit  of  $39,011.60,  against  which  it  drew 
on  that  day  the  sum  of  $10,000,  leaving  a  balance  of  $29,011.60,  which  was 
not  further  reduced  until  July  13th,  when  a  draft  for  $8,075  was  drawn 
against  it.  On  July  11.  1896,  the  Helena  bank  gave  the  personal  account  of 
Palmer  a  credit  on  its  books  of  the  full  amount  of  the  proceeds  of  the  sale  of 
the  bonds.  Thereupon  Palmer  gave  the  bank  his  personal  check  for  $13,056, 
and  requested  that  an  account  be  opened,  as  found  by  the  master.  Upon  these 
facts  it  is  contended  that  the  money  which  was  realized  on  the  sale  of  the 
bonds  was  never  actually  deposited  with  the  Helena  bank.  It  is  not  material 
in  this  case  whether  it  was  actually  so  deposited  or  not.  It  is  undisputed  that 
the  money  belonged  to  the  school  district,  and  that  it  was  deposited  with  the 
bank's  correspondent  in  Boston  and  that,  upon  the  receipt  of  intelligence  of 
such  deposit,  the  Helena  bank  opened  the  account,  and  entered  into  the 
agreement  which  was  indicated  in  the  findings  of  the  master.  The  Helena 
bank,  if  it  had  not  then  the  money  in  its  actual  possession,  had  it  under  its 
control,  and  could  lawfully,  in  the  due  course  of  banking,  have  paid  it  over 
to  Palmer  or  to  the  school  district.  Instead  of  so  paying  the  money,  it  chose 
to  enter  into  the  aftangement  which  was  consummated.  Neither  the  bank  nor 
the  receiver  is  now  in  a  position  to  say  that  the  money  received  by  the  bank's 
agent  was  not  actually  received  by  the  bank.  The  question  is  not  compU- 
cated  by  any  failure  on  the  part  of  the  Boston  bank  to  pay  to  the  Helena 
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bank  in  full  the  amount  which  it  received.  The  Helena  bank  rec^yed  the 
money  in  the  due  course  of  business.  In  view  of  the  receipt  of  that  sum  by 
its  agent,  and  the  arrangement  which  it  made  with  Palmer  on  behalf  of  the 
school  district,  it  will  be  deemed  to  liave  diverted  from  its  funds  In  bank 
on  July  11,  1896,  the  sum  of  $13,066,  and  ta  have  placed  the  same  to  the 
credit  of  the  school  district  That  sum  became  and  was  from  that  date  a  trust 
fund,  subject  to  disbursement  only  upon  the  order  of  the  school  district 
♦  ♦  ♦  The  school  district  could  not,  and  did  not,  part  with  its  title  to  the 
money,  nor  did  it  lend  the  same  to  the  bank.  The  general  principles  which 
govern  this  case  were  considered  by  this  court  in  the  cases  of  Spokane  County 
V.  First  Nat  Bank  of  Spokane,  16  C.  O.  A.  81,  68  Fed.  979,  and  Moreland  v. 
Brown,  30  O.  C.  A.  23,  86  Fed.  257.  In  the  former  case  it  was  held  that  the 
depositor  of  a  fund  intrusted  to  a  bank,  by  which  it  has  been  misapplied,  is 
not  entitled  to  a  general  lien  upon  the  assets  of  the  bank  for  the  repayment 
thereof,  but  that  he  can  follow  the  same,  so  far  as  it  can  be  traced  in  the 
possession  of  the  bank,  either  in  its  original  form  or  in  forms  to  which  it 
has  been  converted,  or  into  a  general  fund,  with  which  it  lias  been  commingled, 
and  that  his  right  to  recover  It  in  the  latter  instance  will  depend  upon  whether 
or  not  a  sum  of  money  still  remains  in  the  possession  of  the  bank  equal  to  the 
amoimt  so  due  him ;  it  being  the  presumption  of  the  law  that,  if  moneys  have 
been  disbursed  out  of  such  fund,  it  was  the  money  which  the  bank  had  the 
right  to  pay  out,  and  not  the  money  which  was  intrusted  to  it  in  a  fiduciary 
capacity." 

It  is  obvious  that  the  facts  of  the  case  just  referred  to  were  very 
different  from  the  facts  of  the  present  one.  There  the  bonds  were 
sold  in  Boston,  and  the  money  realized  thereon  deposited  in  a  bank  of 
that  city  which  was  the  correspondent  of  the  Helena  bank,  which 
Boston  bank  promptly  notified  the  Helena  bank  that  the  amount  so 
deposited  had  been  placed  to  its  credit,  by  letter  received  by  the  bank 
at  Helena  within  11  days  after  the  sale  made  by  the  school  district 
to  Palmer,  whereupon  the  Helena  bank  gave  the  personal  account  of 
Palmer  a  credit  on  its  books  for  the  full  amount  of  the  proceeds  of  the 
sale  of  the  bonds,  and  Palmer  gave  that  bank  his  personal  check  for 
the  same  amount,  and  the  account  was  thereupon  opened  on  the  books 
of  the  bank  in  accordance  with  the  specific  agreement  of  the  parties. 

Here  that  portion  of  the  trust  money  in  question  that  was  deposit- 
ed by  the  United  States  National  Bank  of  Centralia  with  G>ffman, 
Dobson  &  Co.,  was  so  deposited  February  6,  1914,  with  which  bank  it 
had  on  deposit  the  next  day  $6,053.43,  the  entire  amount  of  which, 
however,  including  the  trust  money,  it  withdrew  by  April  14,  1914,  and 
on  which  day  its  account  with  Coffman,  Dobson  &  G>.  stood  over- 
drawn. This  was,  as  has  been  said,  more  than  five  months  before  the 
United  States  National  Bank  of  Centralia  suspended  and  before  its 
affairs  passed  into  the  hands  of  the  receiver.  There  is  no  evidence 
even  tending  to  show  that  a  dollar  of  that  portion  of  the  trust  mon- 
ey ever  passed  to  the  trustee,  nor,  indeed,  is  there  any  proof  as  to 
the  purposes  for  which  it  was  withdrawn  from  the  bank  of  Coffman, 
Dobson  &  Co.,  or  what  was  done  with  any  of  it.  Upon  such  a  state 
of  facts,  it  is,  we  thuik,  very  clear  that  no  presumption  can  be  indulged 
that  any  of  that  money  ever  reached  the  vaults  of  the  United  States 
National  Bank  of  Centralia,  and  certainly  none  that  any  of  it  ever 
passed  into  the  possession  of  the  receiver  of  its  assets.  The  neces- 
sary conclusion  is  that  the  court  below  was  in  error  in  awarding  the 
appellee  a  preference  over  the  general  creditors  of  the  insolvent  bank 
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in  respect  to  that  portion  of  the  trust  money  deposited  by  it  with  CofF- 
man,  Dobson  &  Co.,  and  dissipated  on  or  before  April  14,  1914.  State 
Bank  of  Winfield  v.  Alva  Security  Bank,  232  Fed.  847,  147  C.  C. 
A.  41... 

In  Brennan  v.  Tillinghast,  201  Fed.  609,  614,  120  C.  C.  A.  37,  42, 
the  Circuit  Court  of  Appeals  of  the  Sixth  Circuit  said : 

"It  is  true  that  in  the  case  of  blended  moneys  in  a  bank  account,  consisting 
in  part  of  trust  funds,  from  which  there  have  been  drawings  from  time  to 
time,  it  lias  been  held,  in  faror  of  the  cestui  que  trust,  as  a  presumption  of 
law,  that  the  sums  first  drawn  out  were  from  the  moneys  which  the  tort-feasor 
had  a  right  to  expend  in  his  own  business,  and  that  the  balance  which  re- 
mained included  the  trust  fund,  which  he  had  no  right  to  use.  In  re  Hallett's 
Estate,  13  Ch.  D.  696,  727 ;  Board  of  Commissioners  v.  Strawn  [157  Fed.]  at 
page  51  [84  C.  C.  A.  553,  15  L.  R.  A.  (N.  S.)  1100].  It  is  clear,  however,  in  the 
first  place,  that  this  is  a  mere  presumption,  which  will  not  stand  against 
evidence  to  the  contrary.  Board  of  Commissioners  v.  Strawn  [157  Fed.]  at 
page  51  [84  C.  C.  A.  553,  15  L.  B.  A.  (N.  S.)  1100]." 

What  has  been  said  with  respect  to  the  deposit  with  Coffman,  Dob- 
son  &  Co.  applies  equally  to  the  deposit  of  that  portion  of  the  trust 
money  made  by  the  United  States  National  Bank  of  Centralia  with 
the  Bank  of  California  of  Tacoma  and  thereafter  withdrawn  by  the 
former  bank,  the  purpose  of  such  withdrawals  and  where  the  money 
went  not  being  in  any  way  shown  by  the  evidence.  The  record  does 
show,  however,  that  such  deposit  of  the  United  States  National  Bank 
of  Centralia  with  the  Bank  of  California  of  Tacoma  was  not  entirely 
dissipated,  but  that  there  remained  of  such  deposit  at  the  time  of  the 
suspension  of  the  former  the  sum  of  $1,585.36,  which  passed  into  the 
hands  of  the  receiver  of  its  assets,  and  as  to  which  only  the  appellee 
is,  in  our  opinion,  entitled  to  a  preference  over  the  general  creditors 
of  the  insolvent  bank. 

The  cause  is  remanded,  with  directions  to  the  court  below  to  modify 
the  judgment  in  accordance  with  the  views  above  expressed,  and,  as 
so  modified,  it  will  stand  affirmed 


(236  Ited.  216)  

GILLETTE  v.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    September  4,  1916.) 

No.  4563. 

1.  Pbostitutiow    «=»1 — White    Slave    Act— "Debauohebt"— •'Engage    n? 
Practice  of  Debauchery." 

Act  June  25,  1910,  c.  395,  {  3,  36  Stat.  825  (Comp.  St.  1913,  {  8814),  de- 
clares that  any  person  who  shall  knowingly  persuade,  Induce,  entice,  or 
cause  to  be  persuaded,  Induced,  or  enticed,  any  woman  or  girl  to  go  from 
one  state  to  another  in  Interstate  or  foreign  commerce,  for  the  purpose 
of  debauchery,  or  for  any  other  Immoral  purpose,  or  with  the  intent  and 
purpose  that  such  female  shall  **engage  In  the  practice  of  debauchery,*' 
or  any  other  Immoral  practice,  shall  be  punished.  Held^  that  two  distinct 
offenses  are  charged,  one  mere  sporadic  immorality,  or  "debauchery,*' 
which  word,  while  Including  all  kinds  of  excessive  Indulgences  In  sensual 
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pleasures,  Is  In  the  statnte  restricted  to  sexual  Immorality,  and  the  other 
the  practice  of,  or  habitual  Indulgence  in,  such  offenses. 

[Ed.  Note.— For  other  cases,  see  Prostitution,  Cent.  Dig.  8§  1,  2;  Dec 
Dig.  <S=»1.] 

2.  Obiminal  Law  ^=»1036(8) — ^AppEAii— Sutficienct  op  Evidence. 

It  is  an  unsafe  practice  to  rely  on  the  appellate  court  to  consider  a 
question  not  decided  below,  and  a  conviction  will  be  not  reversed  on  ap- 
peal for  the  insufficiency  of  the  evidence,  where  that  question  was  not 
raised  below,  unless  necessary  to  prevent  a  failure  of  justice. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent.  Dig.  S  2641 ;  Dec 
Dig.  <S»1036(8).] 

3.  FBOSTrruTiON  ^=»1 — ^White  Slave  Act— Evidence. 

Under  an  indictment  charging  the  offense  of  inducing  a  female  to  go 
in  interstate  commerce  from  one  state  toi  another  with  the  Intent  that 
such  female  shall  engage  in  the  practice  of  debauchery  and  illicit  sexual 
relations,  it  was  no  offense  for  accused,  who  had  already  invited  prose- 
cutrix to  dinner,  to  have  her  come  from  Fargo,  N.  D.,  to  Moorhead,  Minn., 
for  dinner,  being  in  Moorhead  on  other  business,  though  they  became  in- 
toxicated in  Moorhead,  and  on  return  to  Fargo  had  sexual  intercourse. 

[Ed.  Note.— For  other  cases,  see  Prostitution,  Cent  Dig.  8§  1,  2;  Dec. 
Dig.  <S=»1.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  North  Dakota ;  Charles  F.  Amidon,  Judge. 

Arthur  Gillette  was  convicted  of  unlawfully,  knowingly,  and  will- 
fully inducing  and  enticing  a  girl  to  go  from  one  state  to  another  for 
the  purpose  of  debauchery,  and  he  brings  error.  Reversed,  and  new 
trial  ordered. 

George  A.  Bangs,  of  Grand  Forks,  N.  D.  (George  R.  Robbins,  of 
Grand  Forks,  N.  D.,  on  the  brief),  for  plaintiff  in  error. 

Melvin  A.  Hildreth,  U.  S.  Atty.,  of  Fargo,  N.  D.  (John  Carmody, 
Asst.  U.  S.  Atty.,  of  Hillsboro,  N.  D.,  on  the  brief),  for  the  United 
States. 

Before  HOOK  and  GARLAND,  Circuit  Judges,  and  MUNGER, 
District  Judge. 

GARLAND,  Circuit  Judge.  Gillette  was  convicted  and  sentenced 
to  the  penitentiary  upon  an  indictment  charging  the  following  offense : 

"Did  unlawfully,  knowingly,  and  willfully  induce  and  entice,  and  cause  to 

be  persuaded,  induced  and  enticed,  a  certain  girl,  to  wit,  one ,  to  go  from 

the  city  of  Fargo,  in*  the  state  of  North  Dakota,  to  the  city  of  Moorhead.  in 
the  state  of  Minnesota,  by,  over,  and  upon  the  line  of  the  Fargo-Moorhead 
Street  Railway  Company,  for  the  purpose  of  debauchery  and  for  an  im- 
moral purpose,  to  wit,  that  the  aforesaid  should  engage  in  the  prac- 
tice of  debauchery  and  Illicit  sexual  relations  with  the  said  Arthur  Gillette, 
and  the  said  Arthur  GiUette  did  then  and  there  in  furtherance  of  said  pur- 
pose cause  and  aid  and  assist  in  causing  said to  go  and  to  be  carried 

as  a  passenger  over  the  line  of  the  Fargo-Moorhead  Street  Railway  Com- 
pany, which  was  then  and  there  a  corporation  engaged  in  the  business  of  a 
common  carrier  of  passengers  in  interstate  commerce  between  the  state  of 
North  Dakota  and  the  state  of  Minnesota." 

The  evidence  at  the  trial,  taken  in  its  most  unfavorable  aspect  against 
Gillette,  was  substantially  as  follows :  The  girl  at  the  time  of  the  al- 
leged offense  was  in  her  nineteenth  year.     She  was  living  with  her 
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mother,  sister,  and  two  brothers  at  Galesburg,  N.  D.  On  February 
3,  1914,  Gillette  asked  the  girl  to  go  with  him  to  Fargo,  N.  D.,  and 
she  consented.  Gillette  gave  her  $1.50  with  which  to  pay  her  fare. 
They  arrived  at  Fargo  the  same  evening,  and  both  registered  at  the 
same  hotel,  but  occupied  separate  rooms.  They  attended  the  theater 
in  the  evening ;  came  back  to  the  hotel  about  1 1  o'clock  p.  m.  Gillette 
wanted  to  go  to  the  girl's  room,  but  she  refused  him  this  privilege. 
Gillette  had  offered  the  girl  money  at  Galesburg  as  the  price  of  sexual 
intercourse.  On  the  morning  of  February  4,  1914,  Gillette  left  the 
hotel  after  inviting  the  girl  to  dine  with  him  in  the  evening.  Nothing 
was  said  as  to  where  they  would  dine. 

About  noon  of  the  same  day  Gillette  met  the  state's  attorney  of 
Traill  county,  N.  D.,  at  the  Great  Northern  depot  in  Fargo,  and  went 
with  him  to  the  Comstock  Hotel  in  Moorhead,  Minn.  Gillette  at  this 
time  was  in  the  employ  of  the  state's  attorney  as  a  detective  for  the 
specific  purpose  of  investigating  the  character  of  the  house  where  the 
girl  lived  in  Galesburg.  The  alleged  reason  for  going  to  Moorhead 
was  that  their  consultation  would  be  more  private.  At  about  5  o'clock 
of  the  day  in  question  Gillette  telephoned  the  girl  from  the  Comstock 
Hotel  in  Moorhead,  and  told  her  to  "hurry  up  and  catch  that  car  for 
Moorhead;  that  he  was  at  the  Comstock,  and  for  me  to  come  there 
and  h^ve  supper  with  him."  The  girl  accepted  the  invitation  and  went 
to  Moorhead.  Meeting  Gillette  at  the  Comstock  Hotel,  they  both  went 
to  the  grill  room  and  had  supper  at  Gillette's  expense.  Both  drank 
intoxicating  liquor,  and  the  girl  became  intoxicated.  Gillette  requested 
the  girl  to  "Stay  at  the  Comstock,  but  she  refused.  They  both  returned 
to  the  hotel  at  Fargo  about  midnight,  and  according  to  the  girl's  tes- 
timony Gillette  had  sexual  relations  with  her  that  night.  The  girl  had 
been  living  the  life  of  a  prostitute  for  about  two  years,  and  the  house 
where  she  lived  at  Galesburg  was  adjudged  to  be  a  house  of  ill  fame. 

The  girl  testified  on  cross-examination  that  she  really  came  to  Fargo 
at  the  time  in  question  to  meet  a  man  other  than  Gillette.  The  girl  had 
visited  Moorhead  before  for  the  purpose  of  eating  and  drinking.  Gil- 
lette paid  the  girl  $5  when  he  left  the  hotel  in  Fargo  on  February  5th. 

[1]  The  charge  as  pleaded  in  the  indictment  seems  to  be  a  combina- 
tion of  the  first  and  second  clauses  of  section  3  of  the  act  of  Congress 
approved  June  25,  1910  (36  Stat.  825).  That  section,  so  far  as  the 
charge  against  Gillette  is  concerned,  reads  as  follows : 

"That  any  person  who  shall  knowingly  persuade,  induce,  entice,  ♦  ♦  ♦ 
or  cause  to  be  persuaded,  Induced  or  enticed,  ♦  ♦  ♦  any  woman  or  girl 
to  go  from  one  place  to  another  in  interstate  or  foreign  commerce  ♦  ♦  ♦ 
for  the  purpose  of  ♦  ♦  ♦  debauchery,  or  for  any  other  immoral  purpose, 
or  with  the  intent  and  purpose  on  the  part  of  such  person  that  such  woman 
or  girl  shall  engage  in  the  practice  of  ♦  ♦  ♦  debauchery,  or  any  other 
immoral  practice,  whether  with  or  without  her  consent." 

The  indictment  charges  that  Gillette — 

"did  unlawfully,  knowingly,  and  willfully  induce  and  entice,  and  cause  to  be 

persuaded.  Induced,  and  enticed,  a  certain  girl,  to  wit, ,  to  go  from  the 

city  of  Fargo  to  the  city  of  Moorhead    *     ♦     ♦    for  the  purpose  of  debauch- 
ery and  for  an  immoral  purpose,  to  wit,  that aforesaid  should  engage 

in  the  practice  of  debauchery  and  iUicit  sexual  relations  with  the  said  Arthur 
GUlette." 
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It  thus  appears  that  Gillette  was  charged  with  the  offense  described 
in  the  second  clause  of  section  3.  In  other  words,  after  charging  him 
with  inducing  and  enticing  the  girl  to  go  to  Moorhead,  and  causing  her 
to  be  persuaded,  induced,  and  enticed  to  go  there,  for  the  purpose  of 
debauchery  and  for  an  immoral  purpose,  tiie  pleader  proceeds  and  de- 
fines what  Gillette's  particular  purpose  was  in  enticing  the  girl  to  go 
to  Moorhead,  and  that  purpose  is  alleged  to  have  been  that  the  girl 
should  engage  in  the  practice  of  debauchery  and  illicit  sexual  relations 
with  Gillette.  We  refer  to  this  language  of  the  indictment  for  the 
reason  that  the  statute  describing  the  offense  charged  uses  the  words 
"with  the  intent  and  purpose,"  while  the  language  of  the  first  clause 
of  the  section  simply  uses  the  word  "purpose."  We  do  not  stop  to 
consider  whether  the  word  "purpose"  is  equivalent  to  the  words  "in- 
tent and  purpose,"  but  simply  call  attention  to  the  fact  that,  in  order 
to  convict  GiUette  of  the  offense  charged  against  him,  the  statute  re- 
quires that  the  enticing  of  the  girl  to  go  to  Moorhead  should  be  with 
the  intent  and  purpose,  although  the  indictment  says  nothing  about 
intent,  other  than  what  may  be  included  in  the  word  "purpose." 

We  are  of  the  opinion  that  to  engage  in  the  practice  of  debauchery 
and  illicit  sexual  relations  is  a  different  offense  than  the  offense  men- 
tioned in  the  first  clause  of  section  3.  To  engage  in  the  practice  of 
debauchery  and  illicit  sexual  relations  would  seem  to  indicate  a  con- 
tinued course  of  illicit  sexual  relations,  such  as  living  with  a  woman 
in  a  state  of  concubinage ;  otherwise  there  would  have  been  no  neces- 
sity for  using  the  language  in  the  second  clause  of  section  3,  as  the 
language  used  in  the  first  clause  would  have  been  sufficient.  The  word 
"debauchery"  is  a  word  of  broad  signification.  It  includes  all  kinds 
of  excessive  indulgence  in  sensual  pleasures  of  any  kind,  such  as  glut- 
tony and  intemperance ;  but  the  word  is  used  in  the  statute  with  ref- 
erence to  immoral  sexual  relations. 

[2]  The  question  of  the  sufficiency  of  the  evidence  to  warrant  a 
conviction  of  the  crime  charged  was  not  raised  in  the  trial  court ;  but 
the  point  is  urged  here,  and  we  are  cited  to  the  following  cases  which 
authorize  the  investigation  of  such  a  question  where  the  point  has  not 
been  raised  in  the  trial  court :  Wiborg  v.  United  States,  163  U.  S.  632, 
16  Sup.  Ct.  1127,  1197,  41  L.  Ed.  289;  Clyatt  v.  United  States,  197  U. 
S.  207,  25  Sup.  Ct.  429,  49  L.  Ed.  726;  Crawford  v.  United  States,  212 
U.  S.  183,  29  Sup.  Ct.  260,  53  L.  Ed.  465,  15  Ann.  Cas.  392 ;  Weems  v. 
United  States,  217  U.  S.  349,  30  Sup.  Ct.  544,  54  L.  Ed.  793,  19  Ann. 
Cas.  705.  In  this  circuit  the  following  cases  are  cited  to  the  same 
effect:  Williams  v.  United  States,  158  Fed.  30,  88  C.  C.  A.  296;  Keel- 
ey  V.  Mining  Co.,  169  Fed.  598,  95  C.  C.  A.  96;  Humes  v.  United 
States,  182  Fed.  485,  105  C.  C.  A.  158;  Pettine  v.  Ter.  of  N.  M.,  201 
Fed.  489,  119  C.  C.  A.  581;  Central  Imp.  Co.  v.  Cambria  Steel  Co., 
201  Fed.  811,  120  C.  C.  A.  121 ;  Sykes  v.  United  States,  204  Fed.  909, 
123  C.  C.  A.  205 ;  Savage  v.  United  States,  213  Fed.  31,  130  C.  C.  A.  1. 
It  is  a  very  unsafe  practice  to  rely  upon  this  court  to  consider  a  ques- 
tion not  passed  upon  by  the  trial  court.  It  is  only  in  a  clear  case  and 
to  prevent  a  failure  of  justice  that  this  court  will  interfere. 

[3]  We  have  carefully  considered  the  evidence  in  the  record,  and 
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we  are  unwilling  to  affirm  the  judgment.  Gillette's  presence  in  Moor- 
head  is  fully-accounted  for  upon  other  grounds  than  that  of  meeting 
the  girl.  The  matter  of  dining  had  been  mentioned  in  the  morning. 
Gillette  as  the  dinner  hour  approached,  finding  himself  in  Moorhead, 
telephoned  the  girl  to  come  to  the  Comstock  Hotel  and  stated  for  what 
purpose  he  desired  her  presence.  When  the  girl  arrived  in  Moor- 
head,  the  offense  with  which  Gillette  was  charged  was  complete,  pro- 
viding the  requisite  intent  and  purpose  was  bdiind  the  journey.  There 
was  no  locus  poenitentiae  for  him  after  that.  Wilson  v.  United  States, 
232  U.  S.  563,  34  Sup.  Ct.  347,  58  L.  Ed.  728.  His  intent  and  pur- 
pose, of  course,  must  be  found  from  his  acts,  declarations,  and  con- 
duct. There  is  no  evidence  to  show  that  Gillette,  at  the  time  ho  asked 
the  girl  to  come  to  Moorhead,  had  the  intent  and  purpose  that  the 
girl  should  engage  in  the  practice  of  debauchery  and  illicit  sexual  re- 
lations, and  hence  the  charge  made  by  the  indictment  was  not  proven. 

Taking  these  facts  into  consideration,  we  are  of  the  opinion  that 
there  is  not  substantial  evidence  to  sustain  the  conviction. 

Judgment  reversed,  and  a  new  trial  ordered. 

HOOK,  Circuit  Judge  (concurring).  After  giving  the  statute  the 
very  broadest  construction,  and  after  according  to  the  verdict  all  the 
presumptions  and  advantages  of  rules  of  practice  to  which  it  is  enti- 
tled, I  am  still  unable  to  bring  myself  to  assent  to  the  conviction.  In 
the  opinion  of  the  court  the  case  is  very  properly  stated  in  the  aspect 
most  unfavorable  to  the  accused;  but  it  is  not  improper  to  say  fur- 
ther that,  so  to  state  it,  it  was  necessary  to  sift  it  out  of  a  mass  of 
evasions  and  contradictions  by  a  woman  of  confessed  immoral  charac- 
ter possessed  of  a  motive  of  revenge. 


(236  ired.  219) 

BRAND  V.  XJNITBD  STATES. 

(Circuit  Court  of  Appeals,  Eighth  CJlrcult    September  21,  1916.) 

No.  4678. 

1,  Cbihinal  Law  «=»878(2) — Generai.  yEBDicr  on  Two  Counts — Evidence. 

Where  there  was  evidence  to  support  a  conviction  under  one  count  of 
the  Indictment,  and  there  was  a  single  sentence  upon  the  two  counts,  the 
conviction  will  not  be  reversed  as  without  support  In  evidence,  though 
one  of  the  counts  was  not  established. 

[Ed.  Note. — Por  other  cases,  see  Criminal  Law,  CJent  Dig.  S  2099;  Dec. 
Dig.  <S=»878(2).] 

2.  Cbiminal  Law  ^=s>829(l) — ^Instructions — Refusal. 

The  refusal  of  a  requested  charge  covered  by  one  given  Is  no  ground  for 
complaint,  the  court  not  being  bound  to  follow  the  language  of  the 
request 

[Ed  Note. — For  other  cases,  see  Criminal  Law,  CJent  Dig.  S  2011; 
Dec.  Dig.  «8=>829(1).] 

In  Error  to  the  District  Court  of  the  United  States  for  the  East- 
em  District  of  Missouri ;   J.  C.  Pollock,  Judge. 

^rs>For  other  cases  see  same  topic  A  KET-NUMBBR  In  all  Key-Numbered  DigesU  ft  Indexes 
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Charles  Brand  was  convicted  of  devising  a  scheme  to  defraud  by 
use  of  the  United  States  mails,  and  he  brings  error.    AflSrmed. 

Roy  A.  Fish,  of  St.  Louis,  Mo.,  for  plaintiff  in  error. 
Arthur  L.  Oliver,  U.  S.  Atty.,  and  Vance  J.  Higgs,  Asst.  U.  S. 
Atty.,  both  of  St.  Louis,  Mo. 

Before  SANBORN  and  GARLAND,  Circuit  Judges,  and  VAN 
VALKENBURGH,  District  Judge. 

SANBORN,  Circuit  Judge.  The  plaintiff  in  error  was  indicted  in 
three  counts  for  devising  a  scheme  to  defraud  which  he  intended  to 
effect  by  means  of  correspondence  through  the  mails  of  the  United 
States  by  intentionally  inducing  persons  to  pay  him  for  his  treatment 
and  medicines  by  representing  that  by  his  treatment  and  remedies  he 
could  and  would  cure  diseases  that  he  knew  he  could  not  cure,  and 
by  representing  to  persons  that  they  were  suffering  from  diseases  or 
ailments  which  he  could  and  would  cure,  when  he  knew  that  they  were 
suffering  from  no  such  diseases  or  ailments,  and  that  he  caused  cer- 
tain letters,  copies  of  which  were  set  forth  in  the  indictment,  to  be  sent 
through  the  post  office  establishment  of  the  United  States  postpaid, 
addressed  to  such  persons  who  were  specified  in  the  indictment,  with 
the  intention  thereby  to  execute  his  scheme.  At  the  close  of  the  trial 
he  was  acquitted  on  the  first  count,  convicted  on  the  second  and  third 
counts,  and  sentenced  on  the  latter  counts  to  confinement  in  the  jail 
for  six  months,  to  the  payment  of  a  fine  of  $500,  and  costs,  and  to 
stand  committed  imtil  the  fine  and  costs  were  paid.  Two  errors  have 
been  assigned,  that  the  court  should  have  granted  the  request  of  the 
defendant  at  the  close  of  the  evidence  to  instruct  the  jury  to  return  a 
verdict  in  his  favor,  and  that  it  should  have  given  his  request  for  an 
instruction  to  the  effect  that  if  in  offering  his  remedies  for  sale  the 
defendant  did  so  honestly  believing  his  remedies  to  have  curative  values 
for  the  diseases  for  which  he  offered  them,  then  the  fact  that  in  order 
to  procure  the  sale  of  them  he  deposited  letters  in  the  post  office  to 
induce  parties  to  whom  the  letters  were  addressed  to  buy  them,  would 
not  constitute  an  offense  against  the  United  States  as  charged  in  the 
indictment. 

[1,  2]  A  careful  reading,  however,  more  than  once,  of  the  evidence 
in  this  case,  has  f  onvinced  that  there  was  substantial  evidence  in  sup- 
port of  the  charge  in  the  third  count  of  the  indictment,  and  as  there 
was  a  single  sentence  upon  the  second  and  third  counts  the  judgment 
was  not  without  evidence  to  sustain  it,  and  it  may  not  be  reversed  upon 
that  ground.  Moreover,  a  comparison  of  the  request  for  the  instruc- 
tion regarding  the  belief  and  intention  of  the  defendant  and  its  effect 
with  the  general  charge  given  by  the  court  conclusively  demonstrates 
the  fact  that  the  entire  substance  of  the  request  was  clearly  and  forci- 
bly given  to  the  jury  by  the  court  as  the  law  of  the  case.  They  were 
told,  in  the  words  of  the  trial  judge,  that: 

"The  question  In  this  case  Is:  What  did  the  defendant  believe?  Did  be 
believe  in  the  work  he  was  doing  and  In  his  medicines?  If  so,  your  verdict 
wm  be  acqulttaL" 
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The  refusal  of  a  court  to  charge  in  the  words  of  counsel  a  principle 
or  rule  of  law  which  is  fairly  and  clearly  given  to  the  jury  for  their 
guidance  in  the  words  of  the  court  is  not  error,  and  the  judgment 
below  must  be,  and  it  is,  affirmed. 


(236  Fed.  221) 

TOMPKINS  V.  ST.  REGIS  PAPER  CO. 

(Clrcait  CJourt  of  Appeals,  Second  Circuit    July  1,  1916.) 

No.  279. 

1.  Patknts  ^^28CV— Suit  for  Infringement — Equity  Jurisdiction. 

Where  salt  for  infringement  is  brought  upon  a  patent  which  has  ex- 
pired, a  court  of  equity  ordinarily  has  no  Jurisdiction;  but  there  may 
be  special  circumstances  which  give  it  jurisdiction,  as  where  the  facts 
alleged  show  that  complainant  has  sustained  no  damages  which  could  be 
recovered  at  law  and  his  only  remedy  is  by  a  suit  to  obtain  an  accounting 
for  profits. 

[EXL  Note.— For  other  CQ^es,  see  P^itents,  Cent  Dig.  {  439;  Dec  Dig. 
«=>280.] 

2.  Patents  ^=»289 — Suit  for  Infrinoembnt — Laches. 

A  suit  for  infringement  by  an  assignee  of  a  patent  may  be  barred  by  the 
laches  of  his  assignor,  which  has  the  same  effect  as  his  own. 

[Ed.  Note. — For  other  cases,  see  Patents,  Cent  Dig.  f§  467-469;  Dec 
Dig.  «=»289.] 

3.  Patents  ^=»289 — Suit  for  Infringement — Laches. 

Acquiescence  and  laches,  however  long,  on  the  part  of  a  patentee,  may 
be  excused  by  satisfactory  proof  that  he  had  no  knowledge  or  means  of 
knowledge  that  his  patent  was  being  infringed,  but  poverty  alone  is  not 
a  sufficient  excuse  for  delay  in  asserting  his  rights. 

[Ed.  Note. — For  other  cases,  see  Patents,  Cent  Dig.  §§  467-469;  Dec. 
Dig.  «8=»289.] 

4.  Patents  ^s>289 — Suit  for  Infringement — Laches. 

Delay  in  prosecuting  other  infringers  while  the  validity  of  a  patent  Is 
in  active  litigation  does  not  constitute  laches. 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent  Dig.  §§  467-^69;  Dec 
Dig.  «@=»289.] 

6.  Patents  ^=»328 — Validity  and  Infringement — Process  of  Making  Paper 
Stock. 

The  Tompkins  patent.  No.  458,135,  for  a  process  of  making  paper  pulp, 
in  view  of  the  prior  art,  and  especially  of  patent  No.  340,640  to  the  same 
patentee,  is  void  for  lack  of  patentable  novelty ;   also,  held  not  infringed. 

Appeal  from  the  District  Court  of  the  tJnited  States  for  the  Northern 
District  of  New  York. 

Suit  in  equity  by  John  D.  Tompkins  against  the  St.  Regis  Paper 
Company.    Decree  for  defendant,  and  complainant  appeals.    Affirmed. 

For  opinion  below,  see  226  Fed.  744. 

The  defendant  is  a  corporation  organized .  and  existing  mider  the  laws  of 
the  state  of  New  York,  and  it  has  its  pHncipal  office  and  regular  place  of 
business  at  Watertown,  in  the  county  of  Jefferson  and  state  of  New  York. 

The  complainant  is  a  citizen  of  the  United  States  and  a  resident  of  the 
state  of  New  York.    He  alleges  that  he  was  the  first  and  sole  inventor  of  cer- 

€=:»For  other  cases  see  same  topic  A  KBT^UMBER  in  all  Key-Numbered  DigeuU  &  Indexes 
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tain  new  and  usefnl  improvements  in  the  process  of  making  paper  pulp,  and 
that  United  States  patent  No.  458,135  was  issued  U^  hUm  therefor,  dated  August 
18,  1891. 

The  complainant  alleges  that  the  defendant  has  infringed  the  patent  above 
referred  to,  and  he  asks  an  injunction  and  that  defendant  may  be  decreed  to 
account  for  and  pay  over  the  gains  and  profits  realized  by  the  defendant,  and 
in  addition  the  damages  or  treble  the  amount  of  the  damages  as  the  court  may 
determine. 

The  court  below,  in  a  carefully  prepared  and  exhaustive  opinion  of  28  print- 
ed pages,  dismissed  the  bill  on  the  ground  that  the  patent  sued  upon  was  an- 
ticipated in  the  prior  art,  and  particularly  by  letters  patent  Na  340.640  granted 
to  the  complainant  on  April  27,  1886,  and  also  upon  the  ground  that  even  If 
letters  patent  No.  458,135  had  been  valid  the  complainant  had  not  infringed. 
From  that  decree  this  appeal  was  taken. 

A.  Page  Smith,  of  Albany,  N.  Y.  (Edwin  J.  Prindle,  of  New  York 
City,  of  counsel),  for  appellant. 

W.  K.  Richardson,  of  New  York  City  (W.  B.  Van  Allen,  of  New 
York  City,  on  the  brief),  for  appellee. 

Before  COXE,  WARD,  and  ROGERS,  Circuit  Judges. 

ROGERS,  Circuit  Judge  (after  stating  the  facts  as  above).  The  art 
to  which  the  invention  of  the  patent  in  suit  relates  is  that  of  so  treat- 
ing fibrous  vegetable  substances  as  to  prepare  them  to  be  made  into 
paper.  The  raw  materials  used  in  the  manufacture  of  paper  comprise 
wood  pulp,  rags,  straw,  hemp,  flax,  jute,  and  so  forth.  From  these 
materials  come  the  cellulose  fibers,  matted  or  felted  into  a  sheet,  of 
which  paper  consists.  It  is  necessary  to  free  the  cellulose  fibers  from 
all  incrusting  matter  from  which  they  must  be  isolated  and  set  free. 
This  is  accomplished  by  cooking  the  raw  materials  with  chemicals.  The 
patent  in  suit  relates  to  the  art  Or  process  of  treating  fibrous  and  other 
kindred  materials  for  their  conversion  into  paper  stock. 

The  patentee  has  been  a  manufacturer  of  a  wrapping  paper  made 
from  straw.  There  is  testimony  in  the  record  showing  that  at  one 
time  he  stood  at  the  head  of  the  manufacturers  of  straw  wrapping 
paper.  His  paper  was  sold  from  New  York  to  San  Francisco,  and  he 
was  esteemed  "a  sort  of  peer  in  the  business." 

Wrapping  paper  made  from  straw  was  of  coarse  texture  and  in- 
ferior in  strength  as  compared  with  manila  and  wood  pulp  papers 
which  began  to  displace  it  and  prices  commenced  to  decline.  The  pat- 
entee's mill  was  so  situated  that  he  could  not  advantageously  get  wood 
pulp,  and  he  began  to  experiment  to  see  if  he  could  not  improve  the 
quality  of  his  straw  product. 

There  appear  to  have  been  three  principal  ways  of  cocJcing  paper 
stock.  One  way  has  been  by  the  soda  process,  used  for  soft  woods. 
By  that  process  wood  is  run  through  a  chipping  machine  reducing  it 
to  chips  three-eighths  of  an  inch  thick ;  the  chips  are  put  into  a  boiler- 
iron  digester  and  boiled  with  caustic  soda  liquor.  This  leaves  the 
fiber  free,  the  noncellulose  ma,tters  of  the  wood  being  decomposed  by 
or  combined  with  the  soda. 

Another  way  has  been  by  the  sulphite  process.  Under  this  process 
wood  chips  are  boiled  in  a  steel  digester  containing  a  solution  of  bi- 
sulphite of  lime  or  bisulphite  of  calcium.    The  bisulphite  solution  is 
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made  by  passing  sulphurous  acid  gas  up  through  towers  filled  with 
limestone  and  at  the  same  time  water  is  trickled  through  the  limestone. 

Another  way  has  been  by  the  sulphate  process.  This  consists  in 
boiling  wood  chips  in  a  digester  under  pressure  in  a  solution  of  sodium 
sulphate  containing  some  caustic  soda  and  carbonate  of  soda. 

In  the  patent  in  suit  the  paper  stock  is  cooked  by  the  sulphite  pro- 
cess. 

This  patent  is  only  one  of  a  group  of  patents  taken  out  by  Tomp- 
kins for  processes  and  apparatus  for  treating  pulp  in  a  digester.  None 
of  them,  Tompkins  testified,  ever  got  beyond  use  at  his  own  mill. 
There  are  five  of  the  Tompkins  patents.  The  first  of  his  patents  is 
No.  340,640,  which  was  applied  for  on  July  2,  1885,  and  was  granted 
on  April  27,  1886.  The  patent  in  suit  was  the  last  of  the  five  he  took 
out  and  was  granted  on  August  18,  1891. 

[1]  Before  considering  the  merits  of  this  patent,  it  will  be  neces- 
sary to  dispose  of  some  preliminary  questions.  It  appears  that  this 
suit  was  commenced  on  August  7,  1912,  when  the  bill  was  filed.  As 
patents  can  only  be  extended  by  a  special  act  of  Congress  and  no  such 
act  is  shown  to  have  been  passed  respecting  this  patent,  it  is  assumed 
the  patent  expired  on  August  18,  1908.  This  suit  was  therefore 
brought  four  years  after  the  patent  expired.  Where  suit  is  brought 
upon  a  patent  which  has  expired,  a  court  of  equity  ordinarily  has  no 
jurisdiction.  An  injunction  does  not  issue  in  such  cases.  Huntington 
Dry  Pulverized  Co.  v.  Virginia-Carolina  Chemical  Co.  (C.  C.  1902) 
121  Fed.  136.  And  if  the  suit  is  one  to  compel  an  infringer  to  account 
for  the  profits  realized  during  the  period  of  infringement  and  to  pay 
damages  there  is  ordinarily  a  complete  remedy  at  law.  See  Root  v. 
Railway  Co.,  105  U.  S.  189,  26  L.  Ed.  975  (1881),  where  this  ques- 
tion was  elaborately  considered. 

But  in  Tompkins  v.  International  Paper  Co.,  183  Fed.  773,  106  C. 
C.  A.  529  (1910),  we  held  a  bill  was  not  demurrable  which  was  filed 
three  days  before  the  patent  expired,  and  which  alleged  that  during 
the  six  years  next  prior  to  the  filing  of  the  bill  complainant  had  not 
made,  used,  nor  sold  his  process  nor  any  part  thereof,  nor  had  he  sus- 
tained any  actual  damage  during  such  period  by  the  enjoyment  of  the 
invention  by  others.  It  seemed  to  us  in  that  case  that  the  patentee's 
remedy  at  law  was  inadequate  under  the  circumstances,  because  at 
law  the  patentee  could  not  recover  more  than  nominal  damages  while 
in  equity  he  could  recover  the  actual  profits;  and  because  at  law  he 
could  not  prove  loss  of  license  fees  and  he  had  no  established  license 
fees ;  and  because  he  could  not  show  that  he  lost  sales  as  he  was  not 
in  fact  selling  at  all ;  and  because  he  could  not  show  reduction  in  prices 
through  competition  as  there  was  no  competition ;  and  because  he  could 
not  show  that  his  market  was  destroyed  by  the  infringer,  as  he  was 
not  undertaking  to  establish  a  market.  The  fact  that  in  that  case  the 
bill  was  filed  three  days  prior  to  the  expiration,  and  in  the  case  at  bar 
was  brought  four  years  after  the  expiration  of  the  patent,  is  imma- 
terial, provided  the  other  facts  alleged  in  the  bill  show  a  similar  con- 
dition to  that  disclosed  in  Tompkins  v.  International  Paper  Company 
and  which  led  this  court  to  the  conclusion  that  it  reached  in  that  case. 
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The  bill  in  this  case  avers  that  during  the  six  years  preceding  the  fil- 
ing of  the  bill  the  plaintiff  did  not  use  the  patented  process  nor  sus- 
tain any  damage  from  infringement,  and  we  think  this  brings  the  case 
within  the  doctrine  of  Tompkins  v.  International  Paper  Company. 

[2]  The  defendant  also  urges  that  the  present  suit  cannot  be  main- 
tained because  of  the  complainant's  gross  laches,  inasmuch  as  the  pro- 
cess he  claims  under  his  patent — the  quick  cook  process — ^had  been  used 
for  many  years  before  he  brought  his  first  suit,  being  in  notorious  and 
unconcealed  use  by  many  paper  manufacturers  in  this  country,  and 
that  it  was  used  as  early  as  1895.  The  claim  is  that  as  these  various 
sulphite  mills  were  permitted,  all  these  years,  to  keep  on  "infringing,*' 
the  complainant  has  no  right  now  by  a  suit  begun  in  August,  1912,  to 
come  in  and  ask  for  profits  and  damages  from  the  "infringement" 
The  fact  that  the  complainant  did  not  have  the  title  during  the  whole 
period  of  delay  does  not  excuse  laches,  if  laches  there  has  been,  as  the 
courts  hold  that  the  negligence  or  acquiescence  of  a  former  owner  has 
the  same  effect  upon  the  assignee's  rights  as  his  own  n^lect  or  ac- 
quiescence. Woodmanse,  etc.,  Mfg.  Co.  v.  Williams,  68  Fed.  489,  15 
C.  C.  A.  520;  New  York  Grape  Sugar  Co.  v.  Buffalo  Grape  Sugar 
Co.  (C.  C.)  24  Fed.  604. 

[3]  Acquiescence  and  laches,  however  long,  on  the  part  of  a  pat- 
entee, may  be  excused  by  satisfactory  proof  that  he  had  no  knowledge 
or  means  of  knowledge  that  his  patent  was  being  infringed.  Worten- 
dyke  v.  White,  30  Fed.  Cas.  No.  18,050.  It  has  been  held  that  laches 
is  not  to  be  imputed  to  the  owner  of  a  patent  because  of  his  failure 
to  prosecute  to  judgment  a  suit  against  an  infringer  when  it  appears 
that  the  complainant  was  disabled  from  carrying  on  Htigation  by  lack 
of  financial  means.  Bradford  v.  Belknap  Motor  Co.  (C.  C.)  105  Fed. 
63,  affirmed  in  115  Fed.  711,  53  C.  C.  A.  293;  Davis  v.  A.  H.  Reid 
Creamery  &  Dairy  Supply  Co.  (C.  C.)  187  Fed.  157,  affirmed  195  Fed. 
80,  115  C.  C.  A.  112.  But  in  Hayward  v.  National  Bank,  96  U.  S.  611, 
618,  24  L.  Ed.  855  (1888)  the  Supreme  Court  said: 

"No  sufficient  reason  is  given  for  the  delay  in  suing.  His  poverty  or  pe- 
cuniary embarrassipent  was  not  a  sufficient  excuse  for  postponing  the  asser- 
tion of  his  rights." 

That  was  not  a  patent  case.  But  the  statement  was  quoted  approv- 
ingly in  Leggett  v.  Standard  Oil  Co.,  149  U.  S.  287,  294,  13  Sup.  Ct 
902,  37  L.  Ed.  737  (1893),  which  involved  the  infringement  of  a  pat- 
ent, and  which  is  understood  as  laying  down  the  rule  that  the  poverty 
or  pecuniary  embarrassment  of  a  patentee  is  not  a  sufficient  excuse 
for  postponing  the  assertion  of  his  rights  or  preventing  the  application 
of  the  doctrine  of  laches. 

[4]  In  view  of  the  conclusion  which  we  have  reached  respecting  the 
validity  of  the  patent,  it  is  not  necessary  to  consider  the  subject  of 
laches  as  fully  as  under  other  circumstances  might  be  incumbent  We 
shall  therefore  not  consider  in  much  detail  the  evidence  introduced  by 
the  complainant  to  justify  his  failure  earlier  to  institute  this  suit  It 
may  be  remarked,  however,  that  in  addition  to  his  poverty,  his  fortune 
having  been  lost,  the  complainant  denies  that  he  had  positive  knowl- 
edge of  this  alleged  infringement  until  1908,  not  1891,  as  defendant 
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mistakenly  asserts.  And  it  appears  that  without  delay  thereafter  he 
instituted  a  test  suit  against  a  different  infringer,  the  International 
Paper  Company,  which  was  settled  in  1911.  Delay  in  prosecuting  oth- 
er infringers  while  the  validity  of  the  patent  is  in  active  litigation  does 
not  constitute  laches.  Steams-Roger  Mfg.  Co.  v.  Brown,  114  Fed.  945, 
52  C.  C.  A.  559.  Negotiations  were  then  commenced  to  obtain  a  set- 
tlement with  the  present  defendant.  The  negotiations  being  unsuccess- 
ful, this  suit  was  instituted  in  1912.  The  complainant  insists  that 
prior  to  1908  he  had  continually  and  persistently  but  without  success 
endeavored  to  ascertain  whether  his  patent  was  being  infringed.  The 
court  below  seems  to  have  been  satisfied  with  the  evidence  on  this 
branch  of  the  case,  for  the  whole  subject  was  passed  over  without 
remark  in  the  opinion  which  the  court  rendered.  The  delay  in  insti- 
tuting the  present  suit  bfetween  1908  and  1912  is  satisfactorily  ac- 
counted for  by  the  pendency  of  the  litigation  involving  the  validity  of 
the  patent;  and,  if  complainant's  testimony  is  true  that  he  had  no 
actual  knowledge  of  the  infringement  of  his  patent  prior  to  1908,  he 
has  satisfactorily  explained  the  delay  which  unexplained  might  debar 
him  on  the  ground  of  laches  from  the  right  to  maintain^  this  action. 
As  the  Supreme  Court  has  pointed  out,  the  defense  of  want  of  knowl- 
edge on  the  part  of  one  charged  with  laches  is  one  easily  made,  easy 
to  prove  by  the  person's  own  oath,  and  hard  to  disprove.  There  has 
been  and  is  therefore  a  tendency  to  insist  that  a  party,  thus  alleging 
a  want  of  knowledge,  should  have  used  reasonable  diligence  to  have 
informed  himself  of  the  facts.  Foster  v.  Mansfield,  etc.,  R.  Co.,  146 
U.  S.  88,  99,  13  Sup.  Ct.  28,  36  L.  Ed.  899  (1892).  During  the  period 
involved  the  complainant  appears  to  have  been  inquiring  of  everybody 
he  met  who  was  connected  with  the  art  as  to  what  process  was  being 
employed  in  the  mills.  It  was  very  difficult  to  ascertain  whether  his 
patent  was  or  was  not  being  infringed,  as  it  was  not  possible  to  ascer- 
tain it  from  the  form  of  tbjs  apparatus  used,  or  from  the  raw  materials 
used,  or  from  the  nature  of  the  product  put  out.  We  therefore  are 
pi  the  opinion  that,  all  things  considered,  the  complainant  has  not  lost 
his  right  to  maintain  this  suit  on  the  groimd  of  laches  in  bringing  it. 

[5]  This  brings  us  to  a  consideration  of  the  patent.  The  complain- 
ant in  his  specification  for  patent  No.  458,135,  the  patent  in  suit,  stated 
that  heretofore  it  had  been  the  practice  to  subject  vegetable  and  other 
kindred  material  from  which  paper  stock  was  made  to  the  successive 
action  of  various  treating-liquids  within  a  closed  vessel  or  digester, 
and  while  thus  inclosed  to  bring  the  treating-liquids  into  intimate 
contact  with  the  material  by  spraying  the  liquids  in  a  downward  direc- 
tion thereon,  or  by  agitating  the  mass  of  material  and  liquids  together, 
as  by  rotation  of  the  digester.  He  added  that  both  methods  had  been 
found  in  practice  to  be  open  to  objection,  the  first,  by  reason  of  the 
fact  that  the  downwardly  directed  streams  of  liquid  served  to  pack  the 
paper  stock  material  upon  the  bottom  diaphragm  of  the  digester,  the 
effect  of  which  was  to  transform  the  material  into  a  strainer  or  filter- 
ing mass,  gather  the  lignine  and  other  material  picked  up  by  the  treat- 
ing-liquors  upon  the  top  of  the  mass,  and  to  unevenly  affect  the  ma- 
terial by  the  treating-liquids. 
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He  also  said  that  it  would  be  readily  understood  that,  when  th^  mass 
was  packed  upon  the  bottom  of  the  digester,  the  upper  portion  of  the 
mass  would  be  much  more  affected  than  the  lower  portion,  and  hence 
the  material  would  be  fully  acted  upon  in  one  portion,  partially  acted 
upon  in  another,  and,  to  a  great  extent,  unacted  upon  at  the  lowermost 
part  of  the  mass.  He  added  that  agitation  of  the  material  and  liquids 
by  rotation  or  other  movement  of  the  digester  tended  in  a  measure 
to  break  up  and  destroy  the  fibrous  character  of  the  paper  stock  ma- 
terial thus  acted  on.    He  then  went  on  to  say: 

''The  object  of  my  invention  is  to  treat  the  material  in  a  closed  digester  and 
in  such  a  manner  that  no  packing  of  the  material  will  occor,  the  fiber  not 
he  injuriously  affected,  the  adventitious  materials  separated  tJierefrom,  and 
all  of  the  material  brought  into  the  best  possible  position  to  be  evenly  and 
effectively  acted  upon,  and  this  I  accompUsh  in  a  manner  which  I  will  now 
proceed  to  describe. ' 

''It  may  be  generally  stated  that  the  majority  of  the  various  vegetable  or 
kindred  substances  from  which  paper  stock  may  be  made  are  of  a  lower 
specific  gravity  than  water,  and  hence  tend  to  fioat  in  water  or  in  any  of  the 
treatlng-Uquids  commonly  employed.  It  is  also  true  that  such  materials  will 
absorb  the  Uquids  within  which  they  are  immersed  and  when  thoroughly 
soaked  wiU  sink  or  gravitate  to  the  bottom  of  the  vessel  within  whidi  they 
are  placed.  In  practice  it  has  been  found  that,  if  the  materials  can  be  kept 
in  a  suspended  condition  in  the  treating  liquid,  they  will  be  most  thoroughly 
and  effectively  acted  on,  and  also  that  the  strength  of  the  treating  Uquid  may 
be  materially  reduced,  as  also  the  time  required  to  effect  the  treatment 

"My  improved  method  of  treatment  is  based  upon  the  theory  that  the  ma- 
terial from  which  the  paper  stock  is  to  be  made  should  be  suspended  in  the 
treating-Uquid  while  in  the  digester,  and  while  thus  suspended  subjected  to 
the  heating,  cleansing,  or  chemical  action  of  the  suspending  liquid.*' 

He  made  but  one  claim,  and  that  he  stated  as  follows: 

"The  herein  described  art  of  treating  fibrous  and  other  kindred  materials 
for  their  conversion  into  paper  stock,  which  consists  in  effecting  the  suspen- 
sion of  such  materials  in  a  constantly-rising  current  of  the  treating-liqnid, 
and  while  thus  suspended  subjecting  the  material  to  the  heating,  cleansing,  or 
chemical  action  of  the  suspending-Uquid." 

It  appears  therefore  that  what  Mr.  Tompkins  claims  in  this  patent 
as  his  improved  method  of  treatment  is  a  suspension,  in  a  constantly 
rising  current  of  the  treating-liquid  in  the  digester,  of  the  materials 
to  be  converted  into  paper  stock,  and  while  thus  suspended  subjecting 
them  to  "the  heating,  cleansing,  or  chemical  action  of  the  suspending- 
liquid." 

At  the  time  his  first  patent  was  obtained,  Tompkins  knew  that  wood 
was  being  cooked  in  closed  digesters,  rotary  and  upright.  For  instance, 
he  knew  of  the  Wheelright  &  Marshall  patent,  dated  November  4,  1884, 
and  that  in  the  process  there  employe^  the  circulation  of  the  cooking 
liquor  was  taken  from  the  bottom  of  the  digester  and  by  a  pump  or 
injector,  returned  to  the  upper  part  of  the  vessel  to  percolate  down- 
ward through  the  mass  being  cooked.  And  he  understood  that  straw 
could  not  be  cooked  in  the  same  way  that  wood  might  be,  it  being  a 
much  softer  and  more  delicate  fiber  than  wood,  and  that  it  would  pack 
in  the  bottom  of  the  digester,  thus  causing  the  circulation  to  cease 
before  the  cooking  was  completed.  So  that  finally  he  conceived  the 
idea  that  if  the  straw  or  material  could  be  held  in  suspension  in  the 
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cooking  liquor  during  the  entire  cooking  period  each  particle  could 
be  perfectly  cooked.  This  he  sought  to  accomplish  in  his  first  patent, 
No.  340,640.  The  idea  was  to  try  to  effect  the  necessary  suspension 
by  circulating  the  cooking  liquor  upward  two-thirds  of  the  time  and 
downward  one-third  of  the  time.  When  it  is  said  that  no  person  be- 
fore Mr.  Tompkins  ever  even  hinted  a  suspension  of  the  material  be- 
ing cooked,  the  fact,  if  it  be  a  fact,  cannot  help  out  the  validity  of 
the  patent  in  suit,  inasmuch  as  Tompkins  had  advanced  that  idea  in 
his  first  patent. 

Then  it  is  said  that  the  essential  feature  of  the  patent  in  suit  is  that 
the  suspension  of  the  material  is  effected  and  maintained  by  "the  con- 
stantly rising  current"  of  the  treating-liquid  within  the  digester.  How 
much  there  is  in  this  claim  is  disclosed  in  the  testimony  of  the  defend- 
ant's expert.    He  testified: 

"The  Tompkins  patent  aims  to  effect  tbe  suspension  of  tbe  materials  under- 
going treatment  in  a  constantly  rising  current  of  the  treating-Uquld,  and  in 
order  to  maintain  this  current  over  the  whole  sectional  area  of  the  digester,  as 
Indicated  hy  the  arrows  In  the  drawing,  provides  external  channels  for  the 
descending  return  current,  which  is  out  of  contact  with  the  material.  In  the 
absence  of  such  return  channels,  the  currents  could  not  possibly  maintain  the 
direction  indicated  by  the  arrows  in  the  Tompkins  drawing,  and  instead  the 
descending  currents  would  equal  in  volume  the  ascending  currents,  thus  de- 
feating the  object  of  the  patentee." 

The  court  below  thought  that  the  constantly  upward  current  of  the 
treating-liquid  was  not  new.  The  court  said  it  was  fully  described  and 
claimed  prior  to  the  Tompkins  patent  in  patent  No.  54,510,  granted 
by  the  United  States  Patent  Office  on  May  8,  1866,  to  John  W.  Dixon 
and  George  Harding.  That  patent  called  for  a  circulating  tube  which 
passed  from  below  the  diaphragm  to  the  upper  part  of  the  digester. 
In  this  tube  a  reciprocating  pump  was  placed,  which  was  driven  by 
machinery  and  produced  a  constant  circulation  of  the  digesting  Hquid 
from  the  lower  chamber  below  the  diaphragm  through  the  tube  into 
the  upper  part  of  the  digester,  or  vice  versa  from  the  upper  part  of 
the  chamber  down  through  the  tube  and  the  pnmp  into  the  bottom 
of  the  digester,  and  thence  upwartily,  by  virtue  of  the  pump,  through 
the  mass  to  be  pulped. 

The  court  in  its  opinion  in  referring  to  the  Dixon-Harding  patent 
speaks  of  its  "constantly  upward  current."  That  patent  indicates  an 
upward  circulation  and  also  indicates  a  downward  circulation.  The 
one  is  no  more  continuous  than  the  other,  but  either  may  be  used  and 
used  continuously,  to  the  exclusion  of  the  other,  if  we  correctly  ap- 
prehend the  matter.  This  no  doubt  was  what  the  court  meant  when 
it  referred  to  the  "constantly  upward  current"  of  that  patent. 

In  the  first  Tompkins  patent,  Mr.  Tompkins  in  his  specifications  re- 
fers to  "the  old  processes  where  the  cooking  liquor  is  circulated  con- 
tinuously downward"  and  "the  material  becomes  compacted  in  the  low- 
er portion  of  the  digester."    And  again  he  says : 

"In  the  old  processes,  where  the  cooking  liquors  are  circulated  in  one  di- 
rection and  downwardly  continuously,  the  liquor  is  gradually  weakened  in  its 
strength  as  it  passes  downward  through  the  compacted  mass." 
149C.CJL— 27 
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Then  he  points  out  that  one  of  the  distinguishing  features  of  his 
invention  is: 

The  cooking  of  the  material  "in  hot  (about  boiling)  water  while  the  latter 
is  circulated  through  the  former  at  alternate  times  in  opposite  or  reversed 
directions,  preferably  downward  and  upward,  so  that  aU  packing  of  the 
material  will  be  prevented,  and  the  cooking  water  will  be  made  to  move  in 
such  an  active  contact  with  all  the  particles  of  the  material  treated  that  they 
will  be  made  to  move  against  each  other  in  a  loosened  manner  in  all  portions 
of  the  digester  and  cause  all  the  particles  to  be  simultaneously  and  uniformly 
cooked  and  the  soluble  portions  of  the  lignine  (dissolvable  in  water)  to  be 
uniformly  dissolved,"  and  so  forth. 

Again  he  says : 

"Another  distinguishing  feature  is  the  cooking  of  the  material  with  the 
boiling  alkaline  liquor  under  pressure  while  the  latter  is  circulated  through 
the  body  of  the  former  continuously  and  in  alternating  reversed  directions, 
preferably  downward  and  upward  at  alternate  times,  whereby  a  packing  of 
the  particles  of  the  treated  material  in  the  lower  portion  of  the  digesting- 
chamber,  as  heretofore  had,  is  effectuaUy  prevented,"  and  so  forth. 

Again  he  says : 

"Another  distinguishing  feature  of  this  Invention  is  the  treating  of  the 
disintegrated  pure  fiber  to  the  action  of  a  bleaching  Uquor  (preferably 
chlorine  liquor)  with  or  without  pressure,  while  it  (the  Uquor)  is  being  con- 
tinuously circulated  through  the  mass  of  fiber  in  alternating  reversed  direc- 
tions, whereby  all  the  particles  of  the  fiber  will  be  in  a  state  of  constant 
movement  in  the  liquor,  and  be  simultaneously  and  uniformly  acted  on  by 
the  chlorine  or  other  bleaching  agent  held  in  the  water,  which  saturates  and 
penetrates  these  constantly  moving  fibers  so  that  each  fiber  wiU  be  as  effectual- 
ly acted  on  both  externally  and  internally  by  the  bleaching  agent  as  the 
others.  The  advantageous  result  had  from  this  part  of  my  invention  is  that 
the  bleaching  of  the  fiber  can  be  effected  without  any  hancUing  whatever  in  a 
few  hours,  where  in  the  old  process  it  required  treatment  for  two  or  more 
days  and  employment  of  labor  to  handle  and  stir  the  mass  being  treated,  so  as 
to  expose  aU  portions  to  the  action  of  the  bleaching  agent,  which  is  wholly 
done  in  the  practice  of  my  invention  by  the  reversed  circulations  of  the 
bleaching  Uquor." 

Again  he  says: 

"I  have  described  my  new  process  when  a  single  digesting  chamber  is  used; 
but,  if  preferred,  this  process  can  be  practiced  in  an  apparatus  employing 
two  digesters  properly  connected  with  each  other  by  suitable  pipes  so  that 
when  the  circulations  of  the  treating  waters  and  Uquors  are  upwardly 
through  the  mass  in  one  digesting  chamber  they  will  be  downwardly 
through  that  in  the  other,  and  the  reverse  alternately,  when  the  same  advan- 
tageous results  will  be  had  as  when  the  successive  treatments  are  had  in  a 
single  chamber." 

The  alleged  novelty  of  his  first  patent  is  that  he  circulates  the  liquid 
alternately  upward  and  downward  by  means  of  the  piping  and  pumps 
described,  and  he  states  that  by  his  process  "the  material  is  made  to 
be  constantly  suspended  in  the  treating  liquor  in  the  best  condition 
for  the  active  circulation  of  the  treating  liquor  between  the  suspended 
particles''  by  the  reversed  currents. 

In  his  testimony  in  this  case  he  testified  repeatedly  that  in  actual 
operation  under  this  first  patent  he  circulated  the  liquor  upward  two- 
thirds  of  the  time  and  downward  one-third  of  the  time. 

The  difference  between  the  process  of  Tompkins'  first  patent  and 
his  last,  the  patent  in  suit,  is  in  this :  In  his  first  patent  he  circulated 
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the  liquid  upward  for  two-thirds  of  the  time,  and  downward  one-third 
of  the  time,  while  in  the  patent  in  suit  the  circulation  from  below  is 
said  to  be  "always  from  below  upward."  Nevertheless  provision  is 
made  for  a  reversed  direction  of  the  circulation  in  treating  certain 
classes  of  the  material.    In  his  specification  he  says : 

**When  treating  classes  of  paper-stock  material,  it  is  occasionally  found 
that  the  light  feathery  portions  tend  to  be  carried  upward  and  to  lodge  against 
the  digester  surface  of  the  diaphragm  B,  As  the  diaphragm  becomes  covered 
with  this  material,  the  circulation  is  of  course  impeded,  and  in  order  to  over- 
come this  difficulty  I  have  arranged  the  pump  G  and  the  various  communicat- 
ing pipes  so  that  the  direction  of  circulation  of  the  liquid  within  the  digester 
may  be  reversed  and  the  liquid  drawn  from  the  lower  chamber  Oi  and  de- 
livered into  the  upper  chamber  (7,  and  from  thence  through  the  diaphragm  B 
in  a  downward  direction  upon  the  material  within  the  digesting  chamber." 

Under  both  patents  the  result  stated  is  the  same,  the  prevention  of 
the  packing  of  the  materials  at  the  bottom  of  the  digesting  chamber. 
Moreover,  in  practicing  the  invention  of  the  patent  in  suit  Mr.  Tomp- 
kins used  precisely  the  same  apparatus  he  used  in  practicing  the  in- 
vention of  his  first  patent.  Mr.  Tompkins  was  asked:  "When  you 
conceived  the  principle  of  suspension  as  set  forth  in  the  patent  in  suit 
herein,  what  method  of  cooking  were  you  then  using?"  He  replied: 
"We  were  using  an  upright  digester  equipped  with  pipes  and  pumps 
for  reversing  the  cooking  liquor  by  circulating  it  up  two-thirds  of  the 
time  through  the  mass  and  downward  one-9iird  of  the  time."  He 
was  asked:  "In  other  words,  you  were  using  an  apparatus  designed 
to  handle  circulating  liquor,  is  this  correct?"  He  replied:  "It  is.'' 
He  was  asked:  "What  steps  did  you  take  to  utilize  the  principle  of 
suspension  disclosed  in  the  patent  in  suit?"  He  replied:  "We  took 
the  apparatus  we  were  then  using  and  ran  the  pump  slowlv  so  as  to 
produce  a  continuous  upward  current  of  the  treating  liquia  sufficient 
to  overcome  specific  gravity  of  the  cooking  material."  He  was  asked : 
'^That  is,  I  understand  that  you  applied  your  new  method  as  disclosed 
in  the  patent  in  suit  to  the  apparatus  which  you  then  were  using  and 
which  was  designed  to  circulate  liquor,  is  this  correct?"  He  replied: 
"It  is." 

In  view  of  the  first  Tompkins'  patent,  this  court  is  imable  to  find 
in  the  patent  in  suit  any  patentable  novelty.  The  official  chemist  of 
the  American  Paper  &  Pulp  Association  testified  on  behalf  of  the  de- 
fendant. His  testimony  shows  him  to  be  thoroughly  informed  as  to 
the  processes  of  paper  manufacture  in  this  country  and  abroad.  His 
testimony  is  absolutely  convincing  that  the  theory  of  the  patent  in  suit 
is,  to  use  his  language,  "fully  disclosed"  in  the  first  Tompkins'  patent, 
and  that  "the  apparatus  and  method  for  carrying  the  theory  into  effect 
are  also  fully  described"  therein. 

This  expert  was  asked  "whether  or  not  the  cooking  of  pulp,  by  the 
sulphite  process,  in  a  digester  provided  with  a  steam  inlet  pipe  at  the 
bottom,  and  a  relief  pipe  and  valve  set  therein,  and  connected  to  the 
top  of  the  digester,  was  carried  on  continuously  in  practically  every 
pulp  mill  in  the  United  States  ever  since  the  starting  of  the  digesters 
of  the  Richmond  Paper  Company  at  Providence  in  1884,  and  whether 
or  not  the  carrying  on  of  the  sulphite  pulp  process,  by  means  of  di- 
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gesters  similarly  equipped,  was  generally  known  and  publicly  discussed 
in  trade  papers  and  at  meetings  of  trade  and  scientific  societies."  His 
answer  to  the  question  follows  in  part : 

"With  the  exception  of  a  very  few  MltscherUch  digesters,  a  few  Globe 
rotaries,  and  three  or  four  Salmon-Brungger  digesters,  which  were  heated  by 
a  Jacket,  for  the  purpose  of  forming  a  protective  lining,  through  deposition  of 
Ume  salts  upon  the  inner  wall  of  the  digester,  it  is  true  tliat  the  cooking  of 
pulp  by  the  sulphite  process  in  digesters  provided  with  a  steam  inlet  pipe,  at 
the  bottom,  and  a  relief  pipe  and  valve  set  therein  connected  to  the  top  of  the 
digester,  was  carried  on  continuously  and  universally,  and  to  a  constantly  in- 
creasing extent,  in  sulphite  pulp  mills  of  this  country  to  the  exclusion  of  any 
other  means  of  cooking  until  to-day  probably  not  less  than  5,000  tons  of  sul- 
phite pulp  is  daily  so  produced  in  this  country  and  great  additional  quantities 
in  Europe.  Precisely  similar  methods  were  employed  in  Japan  as  early  as 
1885,  as  the  result  of  the  visit  of  Mr.  H.  Okawa,  to  which  I  have  previously 
referred. 

"The  method  described,  and  the  apparatus  itself,  have  been  well  known  in 
the  trade,  and  among  pulp  and  paper  chemists  and  engineers  and  to  all  those 
skilled  in  the  art  for  many  years,  beginning  with  1883  in  this  country,  at  Rich- 
mond Paper  Ck)mpany,  among  those  there  employed  and  rapidly  extending 
generally  throughout  the  classes  indicated." 

The  court  below  was  right  in  its  conclusion  that  the  patent  in  suit 
was  not  valid  and  was  not  infringed. 
Decree  affirmed. 


(236  Ffed.  230) 

JUDSON  L.  THOMSON  MFG.  CO.  V.  CLARK  et  aL 

(Circuit  Ck>urt  of  Appeals,  first  Circuit     September  12,  1916w) 

No.  117a 

Patents  ^=:»328 — ^Infringement — Rivet  Setting  Machine. 

The  Maenche  patent,  No.  753^281.  for  a  rivet  setting  macliine,  construed 
with  respect  to  the  device  for  preventing  the  tipping  of  short  and  top- 
heavy  rivets  when  they  descend  from  the  raceway,  held  not  infring^ 
by  the  device  of  the  Coombs  patent.  No.  1,128,852,  which  accomplishes  the 
same  result,  but  by  a  different  and  not  equivalent  mechanism. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Massachusetts ;  Frederic  Dodge,  Judge. 

Suit  in  equity  by  the  Judson  1,.  Thomson  Manufacturing  Company 
against  Willet  M.  Clark  and  others.  Decree  for  defendants,  and  com- 
plainant appeals.    Affirmed. 

Daniel  A.  Rollins,  of  Boston,  Mass.,  for  appellant. 
Henry  N.  Paul,  Jr.,  of  Philadelphia,  Pa.  (Emery,  Booth,  Janney  & 
Varney,  of  New  York  City,  on  the  brief),  for  appellees. 

Before  PUTNAM,  Circuit  Judge,  and  ALDRICH  and  BROWN, 
District  Judges. 

BROWN,  District  Judge.     This  appeal  presents  a  question  of  in- 
fringement of  claims  1,  2,  and  5  of  letters  patent  No.  753,281,  March 
1,  1904,  to  A.  T.  Maenche,  for  improvements  in  rivet  setting  machine- 
Rivets  with  large  heads  and  short  shanks  are  topheavy,  and  likely 

^s»For  oUier  cases  see  same  topic  ft  KBY-NUMBBR  in  aU  Key-Numbered  Digesto  4k  Indexes 
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to  tip  over  when  they  descend  from  the  raceway,  and  then  are  not 
properly  seated  to  be  driven  by  the  plunger.    The  patentee  says : 

"The  inyention  consists  In  a  machine  of  the  character  described,  of  a 
raceway,  a  redprocatory  plunger,  an  anvil,  a  rivet  carrier,    ♦    ♦    ♦" 

— ^and,  finally,  the  element  to  which  this  case  particularly  relates: 

**a  stop  and  holder  so  constructed  as  to  stop  the  rivet  in  line  with  the 
center  of  the  anvil  and  plunger,  and  also  projecting  above  the  top  of  said 
rivet  to  prevent  the  same  from  tipping  out  of  a  vertical  position." 

The  claims  are  as  follows: 

"1.  In  a  rivet  setting  machine,  a  reciprocatory  driver,  an  anvil,  a  raceway, 
a  rivet  carrier,  and  a  rivet  stop  and  holder  located  on  the  opposite  side  of 
said  carrier  from  that  upon  which  the  rivets  approach  said  carrier. 

**2.  In  a  rivet  setting  machine,  a  reciprocatory  driver,  an  anvil,  a  raceway, 
a  rivet  carrier  and  a  rivet  stop  and  holder  located  on  the  opposite  side  of 
said  carrier  from  that  upon  which  the  rivets  approach  said  carrier,  and  con- 
structed to  project  over  the  top  of  a  rivet  resting  upon  said  carrier." 

'*5.  In  a  rivet  setting  machine,  a  reciprocatory  driver,  an  anvil,  a  raceway, 
a  rivet  carrier,  and  a  rivet  stop  and  holder  located  on  the  opposite  side  of 
said  carrier  from  that  upon  which  the  rivets  approach  said  carrier  and  con- 
structed to  project  across  the  path  of  motion  of  said  driver,  and  above  the 
head  of  a  rivet  resting  upon  said  rivet  carrier." 

What  is  described  in  the  claims  as  a  "rivet  stop  and  holder'*  is 
referred  to  in  the  specification  as  an  "improved  stop"  and  as  "rivet 
stop  Jfiy  It  serves  to  stop,  not  only  the  lateral  motion  of  the  rivet 
from  the  raceway,  but,  because  it  projects  over  a  portion  of  the 
top  of  the  rivet,  it  stops  upward  vertical  motion  of  the  rivet  and 
prevents  the  same  from  tipping  at  an  angle.  It  fairly  may  be  said 
that  it  stops  both  horizontal  and  upward  vertical  movement  of  the 
head  of  the  rivet. 

In  the  defendants'  device  the  horizontal  movement  of  the  rivet  is 
checked,  as  in  devices  of  the  prior  art,  by  the  wall  of  the  rivet  seat. 
The  provision  against  upward  movement  of  the  rivet  head  and  con- 
sequent tipping  is  a  pin  or  finger  freely  mounted  within  the  axis  of 
the  plunger,  and  hanging  by  its  own  weight  to  a  short  distance  above 
the  top  of  the  rivet.  Passing  from  the  raceway  the  rivet  will  be 
clear  of  contact  with  the  pin  if  seated  in  a  proper  position. 

The  defendants'  device  is  shown  in  the  patent  No.  1,128,852,  Feb- 
ruary 16,  1915,  to  J.  W.  Coombs.  The  specification  of  this  patent 
says: 

"The  rivet,  before  coming  to  rest  upon  the  seat,  is  subjected  to  Jars  or 
tremors,  which  tend  to  cause  a  topheavy  rivet  to  sometimes  invert,  unless 
means  are  provided  to  prevent  this.  The  position  of  the  pin  lU  directly  over 
the  top  of  the  rivet,  is  such  that  the  top  of  the  rivet  will  come  into  contact 
with  the  end  of  this  pin,  before  it  can  turn  over,  and  the  pin  has  sufficient 
weight  and  is  so  situated  as  to  prevent  such  inversion  of  the  rivet." 

It  is  the  contention  of  the  appellant  that  although  in  the  patent  in 
suit  the  rivet  stop  consists  of  a  single  piece  of  metal  which  stops 
both  lateral  and  upward  vertical  movement  of  the  rivet,  and  although 
the  defendants'  lateral  stop  is  that  of  the  prior  art,  and  although  the 
pin  is  a  projection  in  line  with  the  center  of  the  plunger  and  is 
•attached  solely  to  the  plunger,  these  two  parts  are  mechanically  equiv- 
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alent  in  functions  to  the  single  part  or  "stop  and  holder"  of  the 
appellant. 

It  is,  of  course,  possible  that  the  functions  of  a  curved  stop,  which 
stops  both  horizontal  and  vertical  movement,  might  be  performed 
by  using  a  broken  line,  instead  of  a  regular  curve.  Ives  et  al.  v. 
Hamilton,  Ex.,  92  U.  S.  426,  23  L.  Ed.  494.  It  is,  nevertheless, 
true  that  the  defendants  borrow  nothing  from  the  complainant,  but 
only  from  the  prior  art,  in  respect  to  the  means  for  stopping  lateral 
motion.  Complainant's  combination  as  a  whole,  however,  is  char- 
acterized by  the  novel  feature  of  a  stop  against  vertical  displacement 
which  extends  above  the  head  of  the  rivet.  It  does  not  appear  that 
in  rivet  setting  machines  such  a  stop  was  previously  used. 

But  the  difficulty  in  the  present  case  is  that  if  we  should  find 
the  addition  to  the  old  machine  of  a  stop  overhanging  the  head  of 
the  rivet,  and  which  stops  tipping  just  as  the  plunger  itself,  if  close 
to  the  seat  of  the  rivet,  might  prevent  tipping,  to  be  an  infringement 
of  the  claims  in  suit,  this  would  be  to  ignore  other  structural  fea- 
tures and  to  try  the  case  as  if  the  patentee  had  secured  a  broad  claim 
for  the  use  of  a  stop  projecting  over  the  top  of  the  rivet  for  the 
purpose  of  preventing  tipping.  We  have  no  means  of  knowing 
whether  a  claim  of  such  breadth  would  have  been  allowed  by  the 
Patent  Office,  and  certainly  the  question  of  invention  would  be  dif- 
ferent from  that  presented  by  a  claim  for  a  restricted  combination. 
The  claims  of  this  patent  must  be  construed  rather  as  for  the  specific 
structure  whereby  the  rivet  is  fed  and  maintained  in  a  position  for 
the  plunger  than  as  an  embodiment  of  a  broad  inventive  idea  of 
preventing  the  tipping  over  of  the  rivet  by  interposing  a  stop  against 
upward  vertical  movement. 

We  appreciate  the  force  of  the  complainant's  suggestion  that  the 
conception  of  the  patentee  was  not  only  to  put  a  stop  over  the  head 
of  the  rivet  and  in  the  path  of  the  driver,  but  to  allow  the  driver 
to  operate  either  by  slotting  it  so  that  it  could  straddle  the  stop,  or 
by  providing  a  stop  or  holding  device  with  an  aperture  through 
which  the  driver  could  descend.  It  is  quite  true  that  the  extension 
of  the  stop  over  the  head  of  the  rivet  required  a  modification  of 
the  driver  or  plunger,  and  that  the  defendants  adopted  not  only  the 
idea  of  a  stop  over  the  top  of  the  rivet,  but  also  the  idea,  which 
was  incidental  to  it,  of  so  modifying  the  plunger  of  the  prior  art  as 
to  make  it  avoid  striking  the  stop  in  its  descent.  Structurally,  how- 
ever, the  defendants'  means  for  doing  this  is  quite  different  from 
complainant's;  and  in  view  of  such  diflference,  and  of  the  fact  that 
a  patent  has  issued  to  the  defendants,  we  agree  with  the  opinion  of 
the  District  Court  that  the  two  devices  are  too  diflferent  in  function 
and  in  mode  of  operation  to  permit  calling  either  an  equivalent  for 
the  other. 

The  comparison  of  devices  is  stated  in  the  complainant's  brief,  as 
follows : 

"1.  The  patented  machine  stops  the  rivet  in  the  rivet  holder  by  the 
vertical  portion  of  the  *stop  and  holder' ;  defendants'  machine  stops  it  by  the 
high  back  waU  of  the  rivet  carrier  (of  the  old  art). 

*'2,  The  patented  machine  'holds'  the  rivet  by  the  horizontal  part  of  the 
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*^op  and  holder*  situated  over  the  rivet  head;  defendants'  machine  liolds* 
the  rivet  by  the  gnard  finger  over  the  rivet  head. 

"3.  In  the  patented  machine  the  plunger  straddles  the  holder  portion  o£ 
the  *stop  and  holder'  in  order  to  descend  and  drive  a  rivet;  in  defendants' 
machine  the  plunger,  in  effect,  straddles  the  guard  finger  in  order  to  descend 
and  drive  the  rivet— that  is,  the  guard  pin  retreats  up  into  the  plunger, 
which  is  the  same  thing. 

"4.  In  both  constructions  the  throat'  of  the  rivet  carrier  is  left  dear  and 
nnobstmcted  for  the  passage  of  the  rivet  on  to  the  rivet  carrier  from  the 
raceway." 

Conceding  that  infringement  may  not  be  avoided  by  substituting 
for  a  single  part,  which  performs  two  functions,  two  parts,  each  of 
which  performs  one  of  the  two  functions  in  the  same  way,  it  yet 
may  be  said  that  in  respect  to  the  means  for  performing  the  function 
of  stopping  lateral  motion  the  defendants  borrow  nothing  from  the 
complainant,  but  follow  the  prior  art,  and  that  they  add  to  the  old 
combination  a  new  element  which  structurally  is  not  an  equivalent 
for,  though  it  performs  one  of  the  two  functions  of,  the  complain- 
ant's stop  and  holder. 

It  may  also  be  conceded  that  in  the  adoption  of  a  stop  partly  over- 
hanging the  head  of  the  rivet,  and  in  the  corresponding  provision  of 
means  to  enable  the  plunger  to  avoid  contact  with  the  stop,  the  de- 
fendant's device  resembles  in  a  general  way  the  complainant's.  This 
feature,  however,  is  not  specifically  referred  to  in  any  of  the  claims 
in  suit;  and  the  projecting  pin,  freely  mounted  in  the  axis  of  the 
plunger,  though  performing  a  stopping  function,  is  a  mechanical  so- 
lution of  the  idea  of  preventing  an  overhanging  stop  from  inter- 
fering with  the  action  of  the  plunger,  which  is  substantially  different 
from  the  complainant's  means  of  combining  vertical  stop  and  plunger. 

The  defendants'  combination  of  the  two  elements,  the  stop  and 
plunger,  is  not  shown  to  be  a  mere  mechanical  equivalent  for  the 
complainant's  combination  of  these  two  elements,  but,  on  the  con- 
trary, seems  to  involve  an  original  solution  of  this  problem,  or  at 
least  a  solution  not  suggested  by  the  patent  in  suit. 

We  are  therefore  of  the  opinion  that  the  claims  of  the  patent  in 
suit,  and  the  claims  of  the  patent  to  Coombs,  No.  1,128,852  covering 
defendants'  structure,  are  for  distinct  combinations,  and  that  the 
defendants'  device  does  not  infringe  the  first,  second,  and  fifth  claims 
of  the  Maenche  patent.  No.  753,281,  now  in  suit. 

The  decree  of  the  District  Court  is  afiirmed,  and  the  appellee 
recovers  costs  in  both  courts. 
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(236  Fed.  284) 

PEERLESS  MACHINERY  CO.  v.  UNITED  SHOE  MACHINERY  CO. 

(Circuit  Ck>urt  of  Appeals,  first  Circuit    September  12,  1916.) 

No.  1160. 

Patents  ^=:»328 — ^Validity  and  iNrBiNOKicENT — Folding  Machine. 

The  Drake  and  Folsom  patent,  No.  727,313,  for  a  folding  machine,  used 
for  folding  shoe  uppers,  claim  4,  relating  especially  to  the  feature  that 
the  mechanism  for  operating  the  trimming  knife  is  "normally  inoperatlTe 
and  adapted  to  be  made  operative  by  the  operator,"  as  limited  by  the  prior 
art,  held  not  infringed. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Massachusetts ;  Frederic  Dodge,  Judge. 

Suit  in  equity  by  the  United  Shoe  Machinery  Company  against  the 
Peerless  Machinery  Company.  Decree  for  complainant,  and  defend- 
ant appeals.    Reversed. 

Richard  P.  Elliott  and  Francis  J.  V.  Dakin,  both  of  Boston,  Mass., 
for  appellant. 

Frederick  P.  Fish  and  Alexander  D.  Salinger,  both  of  Boston, 
Mass.,  for  appellee. 

Before  PUTNAM,  Circuit  Judge,  and  AI.DRICH  and  BROWN, 
District  Judges. 

BROWN,  District  Judge.  This  appeal  involves  the  question  of 
infringement  of  letters  patent  No.  727,313,  May  5,  1903,  to  Drake 
and  Folsom,  for  folding  machine.    Claim  4  is  as  follows  : 

"4.  A  folding  machine  comprising  a  work  support,  an  edge-bender,  work- 
feeding  means  co-operating  with  said  bender  in  turning  the  edge  portion  of 
the  work  progressively  over  the  body  portion,  a  presser  for  progresslvdy 
compressing  the  turned  portion,  a  movable  snlpping-knlfe  having  a  shearing 
edge  projecting  over  the  edge  portion  of  the  work,  a  fixed  shear-blade  arranged 
to  support  the  said  edge  portion,  and  means  for  operating  the  movable  knife, 
said  means  being  normaUy  inoperative  and  adapted  to  be  made  operative  by 
the  operator." 

The  question  before  us  relates  to  means  for  operating  the  movable 
knife,  and  particularly  to  the  following  expression: 

"  ♦  ♦  ♦  Said  means  being  normally  inoperative  and  adapted  to  be  made 
operative  by  the  operator." 

The  specification  states  that  when  the  edge  to  be  folded  is  substan- 
tially straight  the  snipping  mechanism  (i.  e.,  the  knife  and  its  actuating 
means)  is  allowed  to  remain  inoperative. 
When  the  edge  portion  of  the  work  to  be  folded  is  curved,  it  is 
desirable  that  the  material  bie  slitted  to  enable  the  curved  edges  to 
be  smoothly  folded,  without  wrinkles  or  bimches.  The  specification 
states  that  the  machine  is  adapted  to  fold  the  edge  of  a  piece  of 
material  whether  said  edge  be  curved  or  straight. 

The  relative  amount  of  time  that  the  knives  are  in  use  or  disuse 
while  the  folding  operation  continues  will  depend  upon  the  character 
of  the  work.  If  the  edge  is  all  straight,  the  knife  is  not  used;  if 
all  curved,  the  knife  will  be  used  throughout  the  folding  operation. 

^s»For  other  cases  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  DigesU  4k  Indexes 
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If  the  edge  is  partly  straight  and  partly  curved,  the  knife  will  be 
brought  into  operation  only  at  the  curved  portions. 

If  the  length  of  straight  edge  exceeds  the  length  of  curved  edge, 
the  knife  will  be  in  operation  during  the  smaller  part  of  the  folding 
operation.  When  the  material  has  an  edge  which  is  first  straight, 
then  curved,  and  then  straight,  it  is  desirable  to  begin  folding  with 
the  knife  out  of  operation,  to  throw  it  into  operation  when  the  curve 
is  reached,  and  again  out  of  operation  when  the  curve  is  passed. 

The  vamps  of  boots  and  shoes,  referred  to  by  the  patentee  as  "parts 
of  boot  and  shoe  uppers,"  are  material  with  an  edge  of  this  form. 
By  claim  4  now  in  suit,  and  especially  the  words,  "normally  inopera- 
tive and  adapted  to  be  made  operative  by  the  operator,"  the  complain- 
ant seeks  to  cover  that  adjustment  of  the  cutting  mechanism  which 
is  said  to  be  most  convenient  for  use  in  folding  shoe  uppers. 

If  this  claim  is  to  cover  such  adjustment  it  follows  that  any  maker 
of  a  folding  machine  which  may  be  designed  for  folding  edges  either 
straight  or  curved  or  both  straight  and  curved  is  excluded  from  what 
may  be  the  most  convenient  initial  arrangement  for  a  particular  class 
of  material  in  which  the  curved  portion  of  the  edge  is  comparatively 
short  and  is  intermediate  between  two  lengths  of*  straight  edge. 

We  are  of  the  opinion  that  the  prior  art  prevents  such  a  limitation 
of  the  use  of  a  combination  of  folding  and  cutting  mechanism  since 
it  discloses  means  whereby  the  cutting  operation  may,  at  will,  be  sus- 
pended or  brought  into  operation  while  the  folding  operation  con- 
tinues. Such  machines  are  described  in  patent  No.  285,823,  October 
2,  1884,  to  Lawton;  patent  No.  294,394,  March  4,  1894,  to  Lufkin; 
patent  No.  713,657,  November  18,  1902,  to  Lufkin.  These  are  so  fully 
described  in  the  opinion  of  the  District  Court  that  repetition  is  un- 
necessary. In  each  is  disclosed  means  for  suspending  the  cutting 
mechanism  whenever  it  is  desired  to  do  so. 

It  is  true  that  neither  of  these  patents  indicates  an  intention  to 
use  the  knives  only  when  the  edge  is  curved,  and  to  suspend  their 
use  at  straight  edges,  but  expressly  indicates  only  the  suspension 
of  cutting  to  pass  over  seams ;  but  they  indicate  the  general  purpose 
of  suspending  the  cutting  operation  while  the  folding  operation  con- 
tinues. As  their  mechanism  is  adapted  to  do  this  at  any  time  desired, 
it  is  obvious  that  no  subsequent  inventor  could  patent  such  mechanism 
when  used  to  suspend  the  operation  of  the  cutters  at  straight  portions, 
or  when  starting  with  the  cutting  suspended  on  work  where  the 
first  edge  to  be  folded  is  straight. 

This  patent  cannot  be  enlarged  in  scope,  nor  the  prior  art  nar- 
rowed, upon  the  assumption  that  it  was  an  invention  to  use  the  cutter 
only  on  curves  when  the  edge  comprised  both  straight  and  curved 
portions. 

As  the  cutting  mechanism  was  introduced  to  assist  in  folding  at 
curves,  there  could  be  no  broad  inventive  conception  in  using  it 
for  that  purpose  only,  though  there  might  be  room  for  invention  in 
respect  to  the  means  whereby  the  cutting  mechanism  could  be  con- 
trolled independently  of  the  folding  mechanism. 

We  cannot  make  the  adoption  of  the  mode  of  operating  so  as 
to  cut  cmly  on  curves  the  test  of  infringement  by  the  defendant 
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We  agree  with  the  view  of  the  District  Court  that  the  patentees' 
advance  over  Lawton  or  Luf  kin  is  measurable  by  the  extent  to  which 
their  mechanism  is  better  adapted  to  carry  out  the  idea  of  cutting 
only  on  curves,  and  folding  uncut  on  straight  portions. 

Before  the  patent  in  suit,  the  operator  of  a  Lufkin  machine,  by 
depressing  a  lever  or  treadle,  was  able  to  discontinue  the  action  of 
the  cutting  mechanism  without  interfering  with  the  other  operations. 
As  was  said  in  the  opinion  of  the  District  Court : 

"The  important  dlflPerence  •  •  ♦  Ues  in  the  fact  that  depression  and 
holding  down  of  the  Lufkin  lever  renders  and  keeps  the  cutting  mechanism 
of  the  machine  inoperative,  permitting  it  to  hecome  again  operative  only 
when  the  lever  is  released,  while  depression  and  holding  down  of  the  patentee's 
lever  renders  and  keeps  the  cutting  mechanism  operative  until  release  of  the 
pressure  lets  it  become  again  inoperative." 

We  are  of  the  opinion,  however,  that  this  difference  does  not  con- 
stitute a  patentable  invention. 

As  the  Lufkin  combination  includes  means  whereby,  at  the  will  of 
the  operator,  the  cutting  mechanism  operates  or  discontinues  oper- 
ation, it  is  merely  a  matter  of  reversal  of  order  of  operations  to 
choose  that  which  is  most  convenient  for  particular  work.  We  agree 
with  the  expert  testimony  of  the  defendant  upon  this  point  It  is  a 
mere  difference  of  convenience  between  two  adjustments,  one  of 
which  is  the  substantial  equivalent  of  the  other. 

This  greater  convenience,  moreover,  is  not  an  essential  feature 
but  merely  an  accidental  feature,  in  a  folding  machine  designed  to 
fold  edges  whether  straight  or  curved,  and  in  whatever  order  they 
may  be  presented. 

If  it  be  true,  as  was  testified  by  one  witness,  that  in  certain  work 
the  knives  are  out  of  operation  90  per  cent,  of  the  time,  and,  there- 
fore, that  it  is  easier  for  the  operator  to  hold  down  a  treadle  for  10 
per  cent,  of  the  time  to  put  the  knives  in  operation  tlian  to  hold  it 
down  for  90  per  cent,  of  the  time  to  hold  them  out  of  operation,  and 
if  this  adjustment,  by  reason  of  its  superior  convenience,  amounts  to 
a  patentable  invention,  it  would  seem  to  follow  that  for  work  which 
is  mostly  curved  the  normally  operative  position,  because  of  its 
superior  convenience  for  that  kind  of  work,  would,  on  like  grounds, 
be  patentable,  and  that  after  the  invention  of  a  machine  like  Law- 
ton's,  capable  of  either  adjustment  at  will,  he  could  be  deprived  of 
the  right  to  use  either,  and  thus  of  the  use  of  his  machine. 

After  the  invention  of  mechanism  whereby  the  operator  may,  at 
will,  use  his  cutting  mechanism  at  any  time  during  the  folding  op- 
eration, no  subsequent  patentee  can  claim  the  superior  convenience 
of  starting  his  folding  operation  before  starting  his  knives  as  an  in- 
dependent invention.  The  scope  of  mechanism  capable  of  adjustment 
at  will  cannot  be  limited  by  one  who  merely  is  first  to  adjust  it  for 
the  most  convenient  use  upon  particular  material.  Whether  it  is 
best  to  start  with  knives  in  operation  or  out  of  operation,  whether 
it  is  better  to  throw  them  from  the  operative  to  the  inoperative,  or 
from  the  inoperative  to  the  operative  position,  how  long  they  are 
to  be  maintained  in  either,  and  the  relative  convenience  of  one  over 
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the  other,  are  all  matters  which  relate  to  the  operation  of  the  mechan- 
ism and  which  will  vary  according  to  the  work  to  be  done. 

The  machines  of  the  prior  art  as  well  as  the  machines  of  the  pat- 
ent in  suit,  must  be  regarded  as  folding  machines  adapted  to  various 
kinds  of  work,  and  subject  to  the  most  convenient  adjustment  for 
any  particular  variety  of  work. 

The  inventor  of  independently  operated  cutting  mechanism  com- 
bined with  folding  mechanism  cannot  be  deprived  of  the  right  to 
adapt  the  order  of  operations  to  any  material  which  is  presented  for 
folding.  In  effect,  by  claiming  cutting  means  normally  inoperative, 
the  patentees  seek  to  exclude  other  inventors  of  like  combinations 
from  that  particular  adjustment  which  the  shape  of  a  shoe  upper  makes 
appropriate. 

The  words  "normally  inoperative"  are  not  sufficiently  definite  to 
be  descriptive  of  mechanical  elements.  It  is  perhaps  more  usual  to 
find  examples  of  mechanism  which  is  normally  inoperative,  and  is 
brought  into  operation  at  the  will  of  the  operator,  than  to  find  ex- 
amples of  mechanism  which  is  operative  until  thrown  out  of  oper- 
ation by  the  operator.  In  view  of  Lawton  especially,  who  provides 
means  for  adjusting  the  knives  in  either  position,  whether  at  the 
outset  of  the  work  or  during  its  continuance,  there  can  be  no  patenta- 
bility in  a  claim  for  these  elements  set  in  one  adjustment  or  the  other. 
The  means  under  the  control  of  the  operator  for  either  adjustment 
anticipate  any  ordinary  adjustment  by  the  machine  builder  in  either 
as  a  fixed  position. 

The  second  distinction  is  based  upon  the  fact  that  Lufkin,  instead 
of  controlling  the  knife,  removes  the  shear  block  out  of  coaction  with 
the  knife,  and  that  the  defendant's  control  of  the  knife  is  an  ad- 
vance over  Lufkin  in  this  respect.  This,  however,  has  no  relation 
to  the  question  which  is  presented  as  to  the  relative  convenience  of 
means  which  are  normally  inoperative  and  means  which  are  normally 
operative;  nor  is  this  distinction  of  any  consequence  in  respect  to 
the  Lawton  machine,  in  which  the  knife  is  moved,  and  not  the 
shear  block  as  in  Lufkin.  If  there  is  any  substantial  defect  in  the 
Lufkin  machine  owing  to  the  fact  that  the  shear  block  is  governed 
rather  than  the  knife  itself,  this  is  not  relevant  to  the  question  which 
is  raised  by  the  words,  "normally  inoperative  and  adapted  to  be 
made  operative  by  the  operator." 

The  substance  of  the  case  as  to  infringement  is  the  contention  that 
the  normally  inoperative  position  is  better  when  only  a  compara- 
tively small  amount  of  slitting  is  to  be  done.  No  evidence  has  been 
offered  to  show  the  amount  of  time  required  for  the  whole  operation 
of  folding  an  upper,  or  to  show  that  as  a  substantial  practical  mat- 
ter the  holding  down  of  a  treadle  throughout  the  greater  part  of  a 
whole  operation  rendered  the  Lufkin  machine  impractical  for  use 
by  the  ordinary  operator,  or  more  difficult  than  the  operation  of  many 
treadle  controlled  machines.  It  is  not  enough  to  say  that  one  machine 
requires  the  treadle  to  be  held  down  longer  than  the  other.  From 
a  practical  point  of  view  this  may  amount  to  nothing,  especially  if 
the  whole  time  for  the  operation  is  short 
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Upon  the  whole  we  are  of  the  opinion  that  in  view  of  the  prior  art 
the  defendant  is  at  liberty  to  make  its  initial  adjustment  of  its  cutting 
device  "normally  operative"  or  "normally  inoperative,"  as  it  sees  fit, 
according  to  the  character  of  the  work  for  which  the  folding  machine 
is  desired. 

The  decree  of  the  District  Court  is  reversed,  and  the  case  is  re- 
manded to  the  District  Court,  with  instructions  to  dismiss  the  bill; 
and  the  appellant  recovers  costs  in  both  courts. 


(236  Fed.  238)  

SOUTHERN  PLOW  CO.  v.  BENTON  MFG.  CO. 

(Circuit  Court  of  Appeals,  Elfth  Circuit.    October  12,  1916.) 

No.  2725. 

Patents  ^==>328 — ^Validity— Evidence. 

The  Rosenbaum  pateut,  No.  807,967,  and  the  Haiman  patent.  No.  815,698, 
for  cultivators  or  harrows,  lield  invalid  in  view  of  the  prior  art,  not  show- 
ing invention,  but  mere  mechanical  skill. 

Walker,  Circuit  Judge,  dissenting. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  EHstrict  of  Georgia;  Emory  Speer,  Judge. 

Suit  by  the  Southern  Plow  Company  against  the  Benton  Manufac- 
turing Company.  From  a  judgment  for  defendant,  complainant  ap- 
peals.   Affirmed. 

John  M.  Coit,  of  Washington,  D.  C,  for  appellant. 
J.  E.  Hall  and  Alexander  Akerman,  both  of  Macon,  Ga.,  for  ap- 
pellee. 

Before  PARDEE  and  WALKER,  Circuit  Judges,  and  FOSTER, 
District  Judge. 

FOSTER,  District  Judge.  In  this  case  the  Southern  Plow  Com- 
pany, as  owner  of  letters  patent  of  the  United  States,  Nos.  807,967, 
granted  December  19,  1905,  and  815,698,  granted  March  20,  1906,  by 
virtue  of  transfer  and  assignment  from  the  original  patentees,  Eugene 
Rosenbaum  and  Elias  Haiman,  respectively,  brought  its  bill  against 
the  Benton  Manufacturing  Company,  alleging  infringement,  and  pray- 
ing for  an  injunction  and  an  accounting.  The  defendant  answered, 
denying  that  Rosenbaum  and  Haiman  were  the  original  inventors  of 
the  devices  patented  to  them,  and  setting  up  numerous  instances  of 
prior  use  and  publication.  On  these  issues  the  matter  was  referred 
to  a  master,  who  reported  in  favor  of  defendant.  Exceptions  to  his 
report  were  overruled,  and  a  decree  entered  by  the  District  Court 
dismissing  the  bill.    From  that  decree  this  app>eal  is  prosecuted. 

The  patents  in  suit  are  for  a  cultivator  or  harrow,  designed  to  be 
drawn  by  a  horse  and  guided  from  the  ground  the  same  as  an  or- 
dinary plow.    Claim  No.  1  of  the  Rosenbaum  patent  is  as  follows : 

"A  beam,  pairs  of  parallel  bars  connected  pivotally  with  and  extending  in 
opposite  directions,  from  the  l)eam,  earth-engaging  members  pivotally  con- 
necting the  parallel  bars  and  serving  to  keep  them  in  paraUel  relation,  a  cir- 
cular brace  securely  connected  with  the  beam,  and  means  for  connecting  one 
of  each  pair  of  parallel  bars  adjustably  with  the  drcalar  brace." 

^s»For  oUier  cases  see  same  topic  ft  KEY-NUMBER  In  all  Key-Numbered  Digests  ft  Indexes 
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Claims  2  and  3  are  substantially  the  same,  except  that  the  inventor 
allows  latitude  for  the  substitution  of  some  other  kind  and  shape  of 
brace,  instead  of  the  circle  above  described. 

The  Haiman  patent  is  substantially  the  same  as  the  Rosenbaum,  the 
main  difference  being  that  the  brace  is  elliptical,  instead  of  circular, 
and  very  much  smaller  in  circumference.  Defendant's  implement  is 
practically  identical  with  the  Rosenbaum  machine,  except  that  an 
elliptical  brace,  similar  to  the  Haiman  device,  but  approximately  the 
same  size  as  the  Rosenbaum  circle,  is  used,  and  this  is  strengthened 
by  a  bar  across  and  on  top  of  the  beam  at  right  angles,  in  the  center 
of  the  brace.  It  may  be  assumed  that  defendant  has  infringed  com- 
plainant's patents  if  they  are  valid,  notwithstanding  it  has  also  ob- 
tained patents  on  its  device. 

The  master  found  the  parallel  bars  and  earth-engaging  members 
of  plaintiff's  device  to  be  identical  with  the  device  patented  to  Blount 
and  Guice,  letters  patent  No.  633,563,  dated  September  26,  1899, 
some  six  years  prior  to  the  issue  of  plaintiff's  patents,  and  the  cir- 
cular brace  to  be  similar  to  a  device  used  iq  the  same  manner  and  for 
the  same  purpose  patented  to  Gilliard,  letters  patent  No.  26,581,  dated 
December  27,  1859.  Considering  these  prior  patents,  the  master 
concluded  the  combination  as  made  by  Rosenbaum  and  Haiman  dis- 
closed mere  mechanical  skill,  not  amounting  to  patentable  invention. 

There  can  be  no  doubt  that  the  intention  of  each  of  the  inventors 
above  named  was  to  design  a  harrow  with  adjustable  plow  points 
depending  from  bars  that  might  be  fixed  at  different  angles  to  the 
beam,  so  as  to  throw  the  earth  to  either  side,  or  the  center,  as  occa- 
sion might  require.  That  each  of  the  said  inventions  may  be  so  ad- 
justed is  beyond  dispute.  Gilliard,  who  is  perhaps  the  man  with  the 
original  idea,  used  a  circular  brace  with  a  single  bar,  on  each  side  of 
the  beam  carrying  adjustable  plowing  points.  Blount  and  Guice  used 
parallel  bars  for  carrying  the  plowing  points  and  other  straight  bars 
connected  to  different  points  on  the  b^m  for  holding  the  parallel  bars 
at  the  desired  angle.  Rosenbaum  used  the  circular  brace,  and  -Haiman 
an  elliptical  brace,  for  the  same  purpose. 

Considering  the  object  in  view,  the  shape  of  the  brace  was  unim- 
portant, and  possibly  the  patents  in  suit  might  be  held  to  be  anticipated 
by  the  Blount  and  Guice  and  other  patents  in  the  record.  That  par- 
ticular question,  however,  is  not  material,  as  the  claim  relied  on  is 
for  the  combination  including  the  circular  brace.  Beyond  question 
the  Rosenbaum  and  Haiman  devices  are  combinations  of  the  Blount 
and  Guice  and  the  Gilliard  devices.  This  is  not  seriously  disputed, 
but  it  is  contended  by  plaintiff  that  this  combination  of  old  elements 
is  new  and  useful,  and  in  combination  the  said  elements  perform 
functions  not  possible  in  either  of  the  other  implements.  To  that 
end  it  is  argued  that  the  circle  used  by  Gilliard  does  not  act  as  a 
brace  to  hold  down  the  ends  of  the  bars  and  prevent  their  twisting 
when  the  plow  points  come  in  contact  with  the  earth,  while  in  the 
Rosenbaum  and  Haiman  devices  it  does.  Except  for  the  theoretical 
speculation  of  plaintiff's  expert,  there  is  nbthing  to  show  that  each 
of  the  four  said  implements,  as  well  as  defendant's,  would  not  do 
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exactly  the  same  work  when  practically  operated.  Incidentally  it 
may  be  noted  the  preponderance  of  expert  testimony  is  on  the  side 
of  the  defendant.  Obviously  the  contention  is  untenable.  Unless  the 
various  members  of  the  cultivators  were  made  strong  enough  to  re- 
sist the  strains  to  which  they  would  be  subjected  in  the  ordinary 
operation  of  the  implement,  the  machine  would  be  useless.  How  a 
circular  brace  could  perform  certain  functions  on  one  machine,  and 
not  on  another  almost  identical,  is  inconceivable.  No  particular  di- 
mensions of  any  member  are  attempted  to  be  patented  and  the  making 
of  them  large  enough  and  strong  enough  is  a  mere  detail  of  construc- 
tion. No  doubt  the  implement  manufactured  by  plaintiff  is  useful; 
but,  if  the  form  of  the  means  used  to  hold  the  teeth-carrying  bars 
at  the  desired  angle  is  material,  it  is  certain  the  circular  brace  per- 
forms exactly  the  same  functions,  and  no  others,  on  the  Rosenbaum 
and  Haiman  devices,  as  it  does  on  the  Gilliard  device.  Every  feature 
of  plaintiff's  devices  has  been  anticipated,  and  the  combination  dis- 
closes only  mechanical  skill,  not  amounting  to  invention. 
The  judgment  of  the  district  court  was  right,  and  it  is  afi&rmed. 

WALKER,  Circuit  Judge  (dissenting).  It  seems  to  me  that  the 
record  in  the  case  makes  it  plain  that  the  joint  effect  of  the  two  pat- 
ents in  suit  was  to  disclose  a  new  type  of  farming  implement  But 
the  view  which  has  prevailed  is  that  nothing  more  than  mechanical 
skill  was  displayed  in  so  bringing  previously  known  devices  into  jux- 
taposition and  co-operation,  and  that  the  result  was  what  is  known 
in  patent  law  as  a  mere  aggregation,  as  distinguished  from  a  true 
combination. 

The  bringing  together  for  coaction  of  previously  known  devices  or 
mechanical  elements  is  what  is  known  as  a  mere  aggregation,  which  is 
not  patentable,  if  no  new  and  useful  result  is  thereby  attained;  but 
the  old  devices  or  elements  as  newly  associated  produce  only  the 
same  results  and  in  the  same  way,  except  possibly  in  a  different  order, 
as  previously  were  produced  by  their  action  singly,  or  as  some  of  tliem 
formerly  were  brought  into  co-operation.  But,  however  old  and  fa- 
miliar all  the  constituents  of  a  newly  devised  association  of  elements 
or  devices  may  be,  if  by  means  of  it  a  new  and  useful  result  is  pro- 
duced, or  an  old  result  is  attained  in  a  new  and  materially  better  way, 
what  is  accomplished  is  a  new  combination,  which  is  as  much  entitled 
to  be  protected  by  a  patent  as  a  new  machine  or  composition  of  mat- 
ter. Webster  Loom  Company  v.  Higgins,  105  U.  S.  580,  26  L.  Ed. 
1177;  Expanded  Metal  Company  v.  Bradford,  214  U.  S.  366,  381, 
29  Sup.  Ct.  652,  53  L.  Ed.  1034;  Proudfit  Looseleaf  Company  v. 
Kalamazoo  Looseleaf  B.  Co.,  230  Fed.  120,  144  C.  C.  A.  418;  New 
York  Scaffolding  Company  v.  Whitney,  224  Fed.  452,  140  C.  C. 
A.  138.  If  there  is  the  requisite  new  and  useful  result  or  the  at- 
tainment of  an  old  result  in  a  materially  better  way,  it  does  not 
matter  that  the  combination,  after  it  has  once  been  suggested,  seems 
so  simple  and  obvious  that  one  wonders  how  it  happened  to  be 
overlooked  by  others  mechanically  skilled  and  engaged  in  the  same 
field.     The  inquiry  as  to  whether  what  is  disclosed  is  a  mere  mc- 
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chanical  advance,  or  evidences  the  exercise  of  the  creative  faculty 
amounting  to  a  meritorious  invention,  is  not  to  be  determined  by  con- 
jectures of  what  readily  might  have  been  seen  but  was  not.  If  the 
suggested  change  from  the  prior  art  is  such  that  it  meets  the  approval 
of  tfie  Patent  Office,  there  arises  the  presumption  of  invention  which 
attaches  to  the  issue  of  the  patent.  And  the  adoption  of  the  suggested 
change  by  those  engaged  in  the  art,  who,  it  may  be  supposed,  wDuld 
have  made  the  change  before  if  it  had  occurred  to  them,  is  a  further 
and  persuasive  evidence  of  invention.  Diamond  Rubber  Company  v. 
Consol.  Tire  Co.,  220  U.  S.  428,  31  Sup.  Ct.  444,  55  L.  Ed.  527;  Ex- 
panded Metal  Company  v.  Bradford,  supra.  The  persistence  of  the 
appellee  in  using  in  its  cultivators  substantially  the  same  combination 
which  the  patents  in  suit  disclosed,  and  also  in  a  patent  embodying  an 
additional  feature  or  features  which  it  subsequently  obtained,  is  evi- 
dence, not  only  of  the  novelty  and  utility  of  the  combination,  but  of 
its  patentability. 

But  it  is  urged  that  the  evidence  of  invention  is  rebutted  by  the 
disclosure  that  what  was  accomplished  amounted  merely  to  making  the 
long-known  device  of  a  circle  fastened  to  a  plow  beam  over  and  attach- 
able, in  different  positions  with  reference  to  the  beam,  to  single  bars 
carrying  plow  points,  as  disclosed  in  the  Gilliard  patent  issued  in  1859, 
serve  the  purpose  of  bracing  parallel  bars  with  pivotally  attached 
spring  teeth  or  plow  pqpts,  the  last-mentioned  construction,  but  with- 
out the  bracing  feature  of  it,  also  being  one  which  was  previously, 
known.  The  rulings  above  cited  show  that  it  does  not  necessarily  fol- 
low from  this  disclosure  that  the  new  combination  was  not  patentable. 
That  depends  upon  the  nature  of  the  results  attainable  by  the  use  of 
the  new  combination.  The  report  of  the  master  contains  the  follow- 
ing: 

"The  placing  of  the  soUd  circular  or  elliptical  brace  over  the  parallel  bars 
as  shown  in  the  Rosenbaum  and  Haiman  patents  is  an  improvement  over  the 
one  bar  as  shown  in  the  GilUard  patent  for  the  reason  that  there  is  less 
tendency  to  twist  and  the  resistance  is  more  evenly  distributed  over  the 
machine." 

The  District  Judge,  in  the  opinion  accompanying  the  overruHng  of 
exceptions  to  the  master's  report,  says: 

"It  is  true  that  the  principal  claim  of  the  plaintiff  is  for  its  combination  and 
improvement  of  the  effective  features  of  the  cultivator,  as  set  forth  in  its 
I>atents,  and  clearly  described  in  the  master's  report.  Undoubtedly  such  com- 
bination is  a  fact.  It  is  more ;  it  is  a  valuable  fact,  and  the  combination  must 
be  highly  useful,  particularly  in  the  shallow  surface  cultivation  of  the  crops 
peculiar  to  the  Southern  States.  But  the  conclusion  of  the  master  that  this 
combination  is  the  result  of  mechanical  skill,  and  not  invention,  seems  un- 
answerable." 

In  the  opinion  of  the  writer  the  last-stated  conclusion  is  one  which  is 
not  warranted,  where  the  fact  was,  as  in  effect  it  was  found  to  be, 
that  the  combination  disclosed  by  the  patents  in  suit  called  for  a  re- 
assembling of  old  elements  or  devices  in  such  a  way  as  to  get  a  new 
coaction  in  a  complete  workable  farming  implement  capable  of  effect- 
ing a  better  cultivation  of  the  soil  than  was  attainable  by  the  use  of 
any  previously  known  implement  which  otherwise  embodied  the  agen- 
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cies  which  were  brought  into  co-operation.  The  evidence  in  the  case 
and  the  findings  of  fact  supported  by  it  are  such  that  the  decree  ap- 
pealed from  involves  the  assumption  that  one  who  is  the  first  to  devise 
a  farming  implement  which  enables  the  user  of  it  to  cultivate  the  soil 
better  or  easier  than  could  have  been  done  before  with  the  elements 
made  use  of  as  they  previously  were  employed  does  not  come  within 
the  description  of  the  statute  (R.  S.  §  4886  [Comp.  St.  1913,  §  9430]) 
which  provides  that: 

"Any  person  who  has  Invented  or  discovered  any  new  and  useful  art,  ma- 
chine, manufacture,  of  composition  of  matter,  or  any  new  and  useful  Improve- 
ments thereof    ♦    ♦    ♦    may    ♦    •    ♦    obtain  a  patent  therefor." 

My  conclusion  is  that  that  assumption  is  unwarranted,  and  that  it 
follows  that  the  decree  was  erroneous,  and  should  be  reversed. 


(236  Fed.  242) 

BUMP'S  PERFECTED  PAPER  FASTENER  CO.  et  aL  v.  matt  GESSLEB, 

Inc. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    May  26,  1916.) 

No.  2298. 

Patents  ^=5*328— iNTRiNOKifENTS — ^What  Constftdtes. 

The  Bump  patents,  Nos.  1,009,644  and  1,065,903,  for  devices  for  fBB- 
tenlng  together  sheets  of  paper  by  means  of  fliblslons  and  flaps  made  in 
the  sheets,  held  limited  by  the  prior  art,  and,  as  limited,  not  infringed 
by  defendant 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
em  District  of  Wisconsin. 

Suit  by  Bump's  Perfected  Paper  Fastener  Company  and  others 
against  Max  Gessler,  Incorporated.  From  a  decree  for  dismissing  tiie 
bill,  complainants  appeal.    Affirmed. 

Appellee  is  charged  with  infringement  of  letters  patent  to  G.  P.  Bump,  Na 
1,009,644,  November  21,  1911,  and  No.  1,065,903,  June  24,  1913.  The  last  is 
for  a  device  for  fastening  together  sheets  such  as  paper.  Application  was  filed 
May  14,  1909,  and  upon  division  of  this  application,  there  wajs  filed  an  applica- 
tion for  a  method  patent  for  fastening  together  paper  and  other  sheets,  in 
pursuance  of  which  the  first-named  patent  was  granted.  Fig.  1  of  the  appli- 
cation for  the  method  patent  illustrates  the  incisions  to  be  made  in  the 
'Tu      «f  sheets,  and  the  one  claim  of  this  patent 

riO«  X.  explains  the  incisions  and  the  manner  of 

making  the  fastening.  They  are  as  fol- 
lows: 
I  claim  as  my  invention: 
"The  herein  described  method  of  fiisten- 
ing  together  paper  sheets  or  the  like  con- 
sisting in  superimposing  said  sheets,  cat- 
ting a  tongue  therefrom  and  cutting  a  slit 
therein,  folding  the  tongue  back,  then  bend- 
ing it  toward  the  sUt  at  a  point  intermedi- 
ate of  its  length,  and  then  drawing  this 
bent  portion  of  the  tongue  through  the  slit 
i^i"  advance  of  the  end  of  said  tongue,  sub- 
:;tantlally  as  described." 

^ssFor  other  casm  lee  lamt  topic  ft  KEY-NUMBBR  m  all  Key-Numbered  DlgesU  ft  In^nm 
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Fig.  a. 


The  following  illustrates  appellee's  alleged  infringing  method: 

Two  incisions  1  and  2  are  made 
through  the  sheets,  forming  a  tongue 
1  haying  at  the  free  end  lateral  should- 
ers or  ears.  It  is  bent  down,  back, 
and  up  through  the  opposite  slot-like 
opening  made  by  pressing  forward  the  i 
tongue  2,  and  the  shoulders  or  ears  be- 
ing pushed  through  the  narrower  slot, 
and  springing  back  to  their  original 
shape,  rest  across  the  slot  on  the  ad- 
jacent surface  of  the  sheets,  prevent- 
ing tongue  1  from  going  back,  thus 
locking  the  sheets  together. 

The  device  patent  of  which  infringe- 
ment is  charged  is  in  the  form  of  a 
hand  punch  with  handles,  which,  on 
pressure,  bring  together  two  parallel 
jaws,  which  Jaws,  with  equipment 
thereof,  are  illustrated  by 


.??g.^- 


One  of  the  jaws  is  equipped 

with  a  cutter  11  and  back  of  this 

a  blade  or  slitter  IS,    The  cutter 

is  of  shape  to  cut  the  tongue  1 

f  of  Fig.  1,  and  the  slitter  is  a  flat 

piece  of  metal  with  sharp  end,  to 

cut  the  slit  2.    The  sheets  to  be 

jfji  fastened    are    inserted    between 

•*-^  the  lower  jaw  8  and  the  spring 

^^  10,  and  as  the  jaws  7  and  8  are 

jLO  contracted  the  descending  spring 

holds  the  sheets  together   while 
the  cutter  11  cuts  the  tongue,  and 
the  slitter  penetrates  the  sheets, 
^  cutting  the  slit     The  cutter  in 
passing  through  the  sheets  caus- 
es the  tongue  to  be  pressed  down- 
ward into  a  die  in  the  opposite  jaw.    A  dog  mechanism  in  the  cutter,  actuated 
by  the  cutter's  descent,  pushes  the  tongue  Into  an  eye  or  opening  15'  near  the 
cutting  edge  of  the  slitter,  very  much  as  a  needle  is  threaded.    When  the  jaws 
are  together  the  tongue  is  through  the  opening  or  eye  of  the  slitter.    Relax- 
ing the  grasp  of  the  hand  on  the  handles,  a  spring  causes  the  jaws  to  expand, 
and  as  the  upper  jaw  rises  it  draws  the  slitter  upward,  at  the  same  time 
drawing  the  tongue  through  the  slit,  and,  continuing  to  rise,  the  slitter  and 
cutter  are  disengaged  from  the  sheets,  leaving  them  fastened  together  as  first 
above  described. 

Of  the  22  claims  of  this  patent,  infringement  is  charged  of  those  following: 
Claim  1:  "A  device  for  fastening  sheets  of  paper,  comprising  cutting  means 
constructed  to  form  a  tongue  from  the  paper,  which  tongue  is  integrally 
united  to  the  body  of  the  paper  at  one  end,  means  for  penetrating  the  paper 
adjacent  to  the  attached  end  of  the  tongue,  and  means  for  causing  said  pene- 
trating means  to  draw  the  end  of  the  tongue  through  the  opening  made  there- 
by." 

Claim  8:  "In  combination  in  a  device  of  the  class  described,  a  tongue  cut- 
ter, a  slitter  for  passing  through  the  paper,  said  slitter  having  a  portion  to 
engage  the  tongue,  and  a  folder  operating  between  the  cutting  edges  of  the 
cutter,  and  moving  with  the  cutter,  said  folder  having  a  movement  to  bend 
the  paper  tongue  into  engagement  with  the  slitter,  substantially  as  described." 
Claim  12:  "A  device  of  the  class  described  comprising  a  die  member,  a 
tongue  cutter  and  slitter,  a  carrier  member  therefor,  means  for  giving  a  rel- 
ative movement  to  the  said  members,  a  folder  on  the  carrier  member  to 
bend  the  tongue  into  connection  with  the  slitter  to  be  drawn  back  through  the 
149  C.C.A.— 28 
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paper  thereby  and  a  folder  operating  part  with  which  the  folder  has  sliding 
engagement  to  effect  the  movement  of  the  folder  toward  and  from  the  slitter 
as  the  members  move  toward  and  from  each  other,  and  a  stripper  plate  be- 
tween the  members  carrying  said  folder  operating  part,  substantially  as 
described." 

Claim  15:  "In  combination  in  a  machine  of  the  character  described,. two 
members  having  relative  movement,  one  carrying  a  tongue  cutter,  a  slitter  and 
a  tongue  folder,  and  the  other  having  a  die,  means  for  giving  relative  move- 
ment to  said  members  and  a  stripper  plate  having  normal  flexion  toward  the 
die  member  and  means  for  lifting  the  stripper  plate  as  the  members  separate, 
substantially  as  described.** 

Appellee's  device  is  also  in  the  form  of  a  hand  punch  with  parallel  jaws, 
and,  like  the  other,  its  penetrating  members  are  in  one  jaw,  and  the  sheets 
to  be  fastened  are  likewise  held  to  the  opposite  jaw  by  a  spring.  The  for- 
ward cutter,  instead  of  being  shaped  to  cut  the  tongue  of  the  patent.  Is  de- 
signed to  cut  a  tongue  with  the  lateral  ears  or  shoulders  1  shown  in  Fig.  A. 
Instead  of  a  slitter  shown  in  the  patent,  there  is,  back  of  the  first  cutter, 
another  cutter  designed  to  cut  the  slotted  opening  2  of  Fig.  A.  As  the  jaws 
contract,  the  shouldered  or  eared  tongue  made  by  the  forward  cutter  Is 
pressed  down,  and  a  dog,  held  in  this  cutter  and  actuated  by  the  descent  of 
the  jaws,  engages  the  tongue,  and  drives  or  pushes  the  shoulders  or  ears 
through  the  opening  at  2  made  by  the  rear  cutter,  at  the  same  time  pressing 
upward  the  piece  so  cut  at  2,  The  shoulders  or  ears,  being  thus  pressed 
through  the  slotted  opening  at  2,  snap  into  approximately  their  original  posi- 
tion ;  and,  being  wider  than  the  width  of  the  slot,  are  thus  held  on  the  upper 
surface  of  the  sheets  resting  on  the  surface  adjacent  to  the  opening  at  2, 
whereby  the  sheets  are  fastened  together.  The  entire  operation  is  completed 
by  compressing  the  punch  handles,  the  relaxing  of  them  simply  withdrawing 
the  dog  and  the  cutters.  The  District  Ck)urt  found  noninfringement  and  dis- 
missed the  bill. 

L.  C.  WBieeler,  of  Milwaukee,  Wis.,  for  appellants. 
E.  H.  Bottum  and  F.  E.  Dennett,  both  of  Milwaukee,  Wis.,  for 
appellee. 

Before  KOHLSAAT,  MACK,  and  ALSCHULER,  Circuit  Judges. 

ALSCHULER,  Circuit  Judge  (after  stating  the  facts  as  above). 
The  one  claim  of  the  method  patent  describes  a  fastening  quite  un- 
like that  of  appellee.  The  slit  being,  as  its  name  implies,  simply  a  cut, 
and  no  part  of  the  substance  of  the  sheets  being  removed,  the  tendency 
of  the  material  is  to  resume  its  first  form  and  close  the  slit,  causing 
pressure  against  the  tongue  protruding  through  it,  and  by  this  fric- 
tional  engagement  holding  it  in  place  and  effecting  the  lock.  This 
result  could  not  be  accomplished  if,  instead  of  such  a  slit,  this  same 
tongue  were  passed  through  a  slot  of  substantial  width,  as  in  the 
fastening  complained  of;  for  there  would  then  be  nothing  to  keep 
the  tongue  from  slipping  back  to  its  former  place. 

The  prior  art  shown  discloses  fastenings  made  at  folded  comers 
or  edges  of  superposed  sheets,  but  the  claim  of  the  patent  is  not  broad 
enough  to  include  any  sort  of  fastening  that  might  be  made  by  cutting 
out  and  interlocking  parts  from  the  body  of  the  sheets,  leavmg  undis- 
turbed the  edges  and  comers;  and,  indeed,  the  bill  does  not  all^ 
that  the  patent  has  a  scope  so  broad.  Appellee's  lock  is  in  no  wise 
effected  by  frictional  engagement  of  the  sides  of  a  slit  against  a  tongue 
drawn  through  it,  but  reveals  a  conception  substantially  different 
from  that  of  the  patent  and  not  included  in  its  claim. 
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As  to  the  devices,  from  the  description  given  of  them  the  re- 
semblances and  differences  are  quite  apparent.  Both  are  in  the  form 
of  hand  punches  with  handles  actuating  parallel  jaws,  with  cutting 
members  on  one  jaw  and  corresponding  dies  on  the  other.  Means 
for  holding  the  sheets  and  for  cutting  and  bending  down  the  tongue 
which  is  to  form  the  lock,  are  substantially  the  same.  But  so  far 
there  is  nothing  novel  in  either  combination,  and  here  the  resemblance 
ceases.  The  knifelike  blade  or  slitter  in  the  combination  of  the  pat- 
ented device  is  wholly  absent  in  the  other.  The  slitter  with  its  eye, 
into  which  the  tongue  enters,  is  quite  analogous  in  function  to  a 
needle  having  its  eye  near  the  point  to  receive  the  thread  and  draw 
it  through  the  material.  In  defendant's  device  there  is  no  slitter, 
and  nothing  which  is  the  equivalent  of  the  needle  mechanism  and 
sewing  action  of  the  slitter  of  the  patent.  The  pushing  action  of  the 
dog,  whereby  the  ears  of  the  tongue  cut  by  the  alleged  infringing 
device  are  pushed  through  the  slot  cut  therefor  is  very  different  from 
the  drawing  of  the  tongue  through  the  slot  by  means  of  the  needle 
and  thread  action  of  the  patented  device.  The  essential  distinction 
between  the  drawing  and  the  pushing  action  was  explained  and  em- 
phasized by  the  patentee  himself  in  distinguishing,  in  the  Patent 
Office,  his  method  from  that  of  the  prior  Ruth  patents,  upon  which 
the  examiner  had  rejected  the  Bump  claim. 

The  Ruth  patents  show  a  triangular  piece  or  wedge  cut  into  the 
folded  comer  or  edge  of  the  sheets,  remaining  attached  to  the 
sheets  at  the  inner  side,  and  the  opposite  points  of  the  wedge  pushed 
into  slits  cut  into  the  paper  to  receive  them,  the  slits  being  nearer 
together  than  the  distance  between  the  points  of  the  wedge,  so  that 
the  wedge  had  to  be  bent  between  the  points  in  order  to  insert  or 
push  the  points  into  the  slits,  and,  on  being  inserted,  and  the  wedge- 
like piece  straightened  out,  the  locking  was  effected.  Fig.  B  shows 
this  fastening. 

Under  date  of  March  21,  1911,  in  a  letter  to  T?      T^ 

the    Commissioner   of   Patents   the   applicant,  ^^^'  ^' 

Bump,  said:  #*~V^*# — ] 

"AppUcant's  method  proceeds  with  a  sequence  of  M         \      W      i 

steps  quite  distinct  from  the  steps  necessary  in  the  #          M    J         t 

Buth  i>atent,  and  it  will  be  observed  that  not  only  is  f   ■      w     f      y 

appUcant's  tongue  drawn  through  the  slit  instead  of  #           F    J       J 

being  pushed  through  as  in  the  Ruth  case,  but  the  #           ^V^     y 

process  is  distinguished  from  Ruth  also  in  that  ap-  /•m^mmmmmmmmmm^ 

plicant's  tongue  is  bent  back  from  its  free  end,  and  r                     ^^"^ 
is  thus  drawn  through  in  advance  of  the  extreme 
end." 

And  in  distinguishing  the  Ruth  devices,  which  were  cited  in  the 
Patent  Office  on  Bump's  application  for  the  device  patent.  Bump 
wrote  October  2,  1909: 

"Applicant's  invention  appears  to  be  clearly  distinguished  from  the  referenc- 
es cited  in  a  number  of  respects.  In  applicant's  case,  the  slitter  passes  into 
and  is  withdrawn  from  the  paper,  and^  while  its  eye  is  exposed  on  the  under 
side,  the  end  of  the  tongue  is  tucked  into  the  eye,  and  then,  upon  the  with- 
drawal of  the  slitter,  the  tongue  is  drawn  up  through  the  slit.  No  such 
action  is  disclosed  in  any  of  the  references.    •    •    •  »• 
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The  lack  of  this  element  and  function,  so  necessary  in  Bump's  com- 
bination, distinguishes  appellee's  device  as  well  as  Ruth's. 

Claim  1  is  the  broadest  of  the  claims  of  which  infringement  of 
the  device  patent  is  alleged,  and  while  it  does  not  mention  the  slitter, 
the  designation  "means  for  penetrating  the  paper  adjacent  to  the 
attached  end  of  the  tongue,  and  means  for  causing  said  penetrating 
means  to  draw  the  end  of  the  tongue  through  the  opening  made  there- 
by," in  view  of  the  specifications  and  drawings  and  the  file  history 
of  this  patent,  as  well  as  of  the  method  patent  which  is  referred  to 
in  the  specification  of  the  device  patent,  must  be  held  to  be  the  knife- 
like slitter  with  its  needle-like  eye  to  "draw"  the  end  of  the  tongue 
through  the  slit  made  by  the  slitter. 

Claims  8,  12,  and  15  mention  the  slitter,  the  function  of  which  is 
particularly  set  forth  in  the  application,  which  refers  to  the  lock 
of  the  earlier  granted  method  patent  as  the  object  to  be  accomplished 
by  the  device,  by  drawing  through  the  slit  the  tongue  threaded  through 
the  slitter's  eye. 

We  find  the  alleged  infringing  method  to  be  substantially  diflFerent 
and  distinct  from  that  of  the  patent,  and  that  the  device  for  produc- 
ing it  does  not  incorporate  the  necessary  element  of  the  combination 
of  the  patent  embodied  in  the  slitter,  and  that  the  District  Court  cor- 
rectly found  that  neither  patent  had  been  infringed  by  appellee. 

The  decree  is  affirmed. 
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(236  Fed.  305) 

SHERIDAN  V.  UNITED  STATES,* 

(Circuit  Ck>urt  of  Appeals,  Ninth  Circuit    October  16,  1916.) 

No.  2705. 

1.  Banks  and  Banking  ^=»257(1) — National  Banks — Convebsion  of  Depos- 

its— "Special  Deposit*' — "General  Deposit." 

An  iDdictment,  alleging  that  defendant,  the  president  of  a  national  bank- 
ing association,  abstracted  and  converted  its  funds  in  violation  of  Rev. 
St.  §  5209  (Comp.  St.  1913,  §  9772)  averred  the  abstraction  and  conversion 
of  a  deposit  made  for  the  sole  use  and  benefit  of  the  depositor,  charging 
that  the  property  consisted  of  moneys,  funds,  and  credits  of  the  national 
banking  association,  tliat  the  depositor  was  a  depositor  and  creditor  of 
the  association,  and  that  defendant  intended  to  injure  and  defraud  such 
association  and  the  depositor.  Held^  that  as,  where  money  or  its  equiva- 
lent is  deposited  in  a  bank  without  special  agreement,  the  law  implies 
that  it  is  to  be  mingled  with  other  funds,  and  the  relation  of  creditor  and 
debtor  is  created,  the  deposit  being  general,  while  a  special  deposit  is  a 
delivery  of  property,  securities,  or  money  for  the  purpose  of  having  the 
identical  thing  safely  kept  and  returned  to  the  depositor  the  indictment 
is  not  bad,  as  charging  the  conversion  and  abstraction  of  a  special  deposit 
instead  of  the  conversion  of  funds  of  a  national  banking  association, 
which  is  the  offense  denounced ;  the  allegation  that  the  deposit  was  for  the 
depositor's  sole  use  and  benefit  evidently  being  intended  to  indicate  that 
only  the  depositor  was  authorized  to  withdraw  the  funds. 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  ff 
965,  970-973;   Dec.  Dig.  <8=»257(1). 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Deposit] 

2.  Banks  and  Baneiing  ^=»234 — ^National  Banks — Offenses — Statute. 

Rev.  St.  §  5209  (Comp.  St.  1913,  §  9772),  denouncing  the  offense  of  con- 
version or  abstraction  of  the  moneys  or  property  of  a  national  banking 
association  by  an  officer  or  agent,  declares  that  one  violating  the  section 
shall  be  deemed  guilty  of  a  misdemeanor  and  shall  be  imprisoned  not  less 
than  five  nor  more  than  ten  years.  Pen.  Code,  §  335  (Act  March  4,  1909, 
c.  321,  35  Stat.  1152  [Ck)mp.  St.  1913,  {  105091),  provides  that  all  offenses 
which  may  be  punished  by  death  or  imprisonment  for  a  term  exceeding 
one  year  shall  be  deemed  felonies,  and  all  other  offenses  shall  be  deemed 
misdemeanors.  Held  that  as  the  offense  denounced  by  section  5209  is  an 
infamous  crime,  the  provision  for  punishment  was  not  repealed  by  the 
Penal  Ckxle,  defining  misdemeanors  as  punishable  by  a  term  not  exceeding 
one  year;  the  fact  that  the  offense  was  classed  as  a  misdemeanor  not 
changing  its  nature. 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  |S 
879-967,  970-1127;   Dec.  Dig.  <S=>234.] 

3.  Criminal  Law  ^=»1032(3) — Indictment — Objections. 

Unless  objections  to  the  form  of  an  indictment  are  pointed  out  by  de- 
murrer or  otherwise  taken  advantage  of  on  trial,  such  objections  cannot 
be  urged  after  verdict,  unless  they  affect  the  substantial  rights  of  ac- 
cused. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law^  CJent.  Dig.  §  2627 ;  Dec. 
Dig.  <S=>1032(3).] 

4.  Banks   and   Banking   ^=»257(1) — National   Banks — Offenses — Indict- 

ment. 

An  indictment  charged  that  defendant  was  the  president  of  a  national 
banking  association;  that  he  did  willfully  and  unlawfully  abstract  and 
convert  to  his  own  use,  behefit,  and  advantage  certain  moneys,  funds,  and 

^=»For  other  caiM  te*  Munt  topic  ft  KBT-NUMBER  in  all  Key-Numbered  Digests  ft  Indexee 
mehearlng  denied  January  8.  1917. 
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credits  of  the  bank  of  the  amount  and  value  of  $5,000»  a  more  particular 
description  of  which  was  to  the  grand  Jury  unknown,  from  and  out  of 
the  moneys,  funds,  and  credits  of  the  association,  and  held  by  the  same  as 
a  deposit  for  the  sole  use  and  benefit  of  a  depositor  and  creditor  of  tbe 
bank,  by  means  of  an  instrument  designated  a  memorandum  check,  with- 
out the  knowledge  and  c(msent  of  the  banking  association,  and  with  tlie 
intent  to  injure  and  defraud  the  association,  the  depositor,  and  the  credi- 
tor. Rev.  St.  S  5209  (CJomp.  St  1918,  f  9772),  declares  that  any  officer  or 
agent  of  a  national  banking  association  who  shall  convert  or  appropriate 
any  money  of  the  association  with  intent  to  defraud  shall  be  guilty  of 
an  offense.  Held,  that  the  indictment  was  not  open  to  attack  because  the 
property  was  described  as  certain  moneys,  funds,  and  credits  of  the 
association  of  specified  amount  in  dollars;  a  more  particular  descrip- 
tion to  the  grand  jury  being  unknown. 

[Ed.  Note.— For  other  cases,  see  Banks  and  Banking,  Gent.  Dig.  |i  96S, 
970-973;  Dec.  Dig.  <&=>257(1).] 

5.  Banks   and    Banking   ^=»257(1) — ^National   Banks — Offen8E8--Indict- 

MENT. 

Such  indictment  sufficiently  charged  the  manner  of  the  alleged  abstrac- 
tion and  conversion,  and,  having  alleged  that  the  money  was  abstracted 
without  the  knowledge  and  consent  of  the  association,  it  was  unnecessary  to 
allege  that  it  was  done  without  the  knowledge  or  authority  of  the  directors. 

[Ed.  Note.— For  other  cases,  see  Banks  and  Banking,  Cent.  Dig.  S§  965^ 
970-973;  Dec  Dig.  <S=>257(1).] 

6.  Banks   and   Banking    ^=»257(1) — ^National   Banks — Offenses— Indict- 

ment. 

The  indictment  was  sufficient,  though  charging  that  the  abstraction  was 
done  by  means  of  a  memorandum  check ;  for  the  means  of  abstraction  are 
immaterial. 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  Gent.  Dig.  {f  965, 
970-973;  Dec  Dig.  <8=»257(1).] 

7.  Banks   and    Banking    ^=»257(1) — ^Nationai.   Banks — OFFENSEa— Indict- 

ment. 

In  such  case,  the  indictment,  which  alleged  that  the  money  taken  by  de- 
fendant was  converted  to  his  own  use  and  benefit,  and  to  the  use  and 
benefit  of  another,  is  not  open  to  attack  on  the  ground  that  it  was  am- 
biguous and  uncertain  as  not  showing  what  part  was  received  by  either  of 
the  parties;  for  if  the  money  was  willfully  and  unlawfully  abstracted, 
without  authority  and  with  intent  to  defraud,  it  was  Inmiaterlal  that  de- 
fendant used  any  portion  thereof. 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  Cent.  Dig.  {f  965, 
970-973;  Dec  Dig.  <&=>257(l).] 

8.  Banks   and    Banking   «=»267(1)— National   Banks— Offenses— Indict- 

MENT 

In  such  case,  the  indictment  need  not  allege  that  the  money  was  ab- 
stracted without  the  knowledge  or  consent  of  the  depositors ;  that  being  a 
matter  of  defense  to  be  shown  by  defendant 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  {f  965, 
970-973;  Dec  Dig.  <8=»257(1).] 

9.  Indictment  and  Information  ^=»121(1) — Sufficienct — Bux  of  Paiwicit- 

LABS. 

Where  an  indictment  sufficiently  charged  all  of  the  essential  facts  to 
constitute  the  offense,  defendant,  if  desirous  of  other  details  must  demand 
a  bill  of  particulars. 

[Ed.  Note. — For  other  cases,  see  Indictment  and  Information,  Cent  Dig. 
§316;  Dec  Dig.  <S=»121(1).] ^^ 

^s»For  other  cases  see  same  topic  &  KET-NUMBER  In  all  Key-Numbered  Digests  ft  Indtns 
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10.  Cbiminal  Law  ^=»814(8,  9) — ^Tbiax — ^Instbuctions. 

The  evidence  showed  that  defendant,  the  president  of  a  national  bank- 
ing association,  who  had  charge  of  loans,  abstracted  funds  from  the 
account  of  a  depositor  and  converted  the  same  to  his  own  use,  although  it 
appeared  that  he  executed  in  favor  of  the  depositor  a  promissory  note, 
which  was  never  delivered,  but  was  retained  in  the  possession  of  the 
bank.  An  Instruction  that  an  officer  of  a  national  bank,  who  has  full 
charge  of  making  loans,  has  the  right  to  lend  any  portion  or  all  of  the 
money  deposited  in  the  bank  by  depositors  on  general  checking  accounts, 
without  first  obtaining  permission  of  the  directors,  was  refused.  Heldy 
that  the  instruction  was  properly  refused,  not  being  applicable  to  the 
facts  of  the  case. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law,  Cent.  Dig.  |  1979 ;  Dec. 
Dig.  <8=»814(8, 9).] 

11.  Banks  and  Banking  ^=»257(2) — ^Indigthbnt — ^Vabianck. 

An  Indictment,  charging  conversion  and  abstraction  of  the  funds  of  a 
national  banking  association,  with  intent  to  defraud  the  association  and 
the  depositor  whose  account  was  charged  with  the  defalcation,  alleged  that 
the  abstraction  was  made  by  means  of  a  memorandum  check.  The  evi- 
dence showed  that  defendant,  the  president  of  the  bank,  who  made  the 
abstractions  which  were  charged  to  the  accounts  of  several  depositors,  in 
each  case  made  memorandum  checks,  charging  the  depositors  with  the 
amount  of  their  deposits,  that  in  one  case  the  memorandum  check  was 
deposited  to  the  account  of  a  third  person,  while  in  another  it  was  de- 
posited to  the  account  of  defendant,  and  that  notes  for  the  amount  of  the 
unauthorized  loans  were  executed.  Held,  that  there  was  no  variance 
between  the  indictment  and  proof. 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  Cent.  Dig.  §{  965, 
971-973;   Dec.  Dig.  <8=»257(2).] 

12.  Banks  and  Banking  ^=»257(3) — ^National  Banks — Offenses. 

Where  the  president  of  a  national  banking  association  converted  and 
abstracted  funds  of  the  association  by  charging  the  depositors*  accounts 
with  amounts  of  purported  loans  which  were  unauthorized  by  the  deposi- 
tors, and  then  crediting  the  amounts  of  the  loans  to  his  own  account,  or 
that  of  other  persons,  the  president  must  be  deemed  guilty  of  the  offense 
of  abstraction  or  conversion  of  the  moneys  or  property  of  a  national  bank- 
ing association  denounced  by  Rev.  St  $  5209  (Comp.  St.  1913,  {  9772); 
every  man  being  presumed  to  intend  the  legitimate  consequences  of  his 
acts. 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  §§  965, 
966,  974-976;   Dec.  Dig.  <&=>257(3).] 

13.  Banks  and  Banking  ^=»256(3) — Offenses — Embezzlement. 

In  such  case,  as  the  deposits  were  made  with  the  bank  and  not  with 
the  president,  the  fact  that  the  president  had  control  of  the  bank  and  dic- 
tated its  policy  did  not  render  the  offense  embezzlement,  instead  of  unlaw- 
ful conversion  and  abstraction  of  the  funds  of  the  association,  as  charged. 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  §  964 ; 
Dea  Dig.  <S=>256(3).] 

14.  Cbiminal  Law  ^=»1169(1) — Review — Habmless  Ebbob — Evidence. 

In  such  case,  evidence  that  the  account  of  the  one  to  whom  the  president 
lent  the  money  charged  to  have  been  abstracted  was  in  overdraft  at  the 
time  of  the  loan,  while  possibly  immaterial,  was  not  prejudicial. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law,  Cent.  Dig.  §  3137 ;  Dea 
Dig.  <8=»1169(1).] 

15.  Cbiminal  Law  ^=»371(1) — Evidence — Otheb  Offenses. 

In  a  prosecution  against  the  president  of  a  national  banking  association 
for  unlawfully  converting  and  abstracting  funds  of  the  association,  where 

^=9For  other  cases  see  same  topic  &  KBY-NUMBER  in  aU  Key-Numbered  DigesU  &  Indexes 
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his  method  of  procedure  was  to  charge  depositors'  accounts  with  the 
amounts  of  his  conversions,  evidence  of  similar  offenses  or  transactions 
other  than  those  charged  in  the  indictment  was  admissible  to  show  the 
intent  with  which  the  abstractions  were  made. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  §|  830,  831; 
Dec.  Dig.  <&=>371(1).] 

16.  Banks  and  Banking  ^=>257(4) — ^National  Banks — Offenses. 

In  a  prosecution  for  unlawfully  converting  and  abstracting  the  funds  of 
national  banking  association  with  intent  to  defraud,  where  the  defendant 
charged  the  amounts  of  his  appropriations  against  the  accounts  of  de- 
positors, held  that  the  question  whether  the  depositors  authorized  the 
procedure,  intending  to  make  loans,  was,  under  the  evidence,  for  the 
Jury. 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  Cent.  Dig.  |  965; 
Dec.  Dig.  <S=>257(4).] 

Ross,  Circuit  Judge,  dissenting. 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  Oregon ;  Frank  H.  Rudkin,  Judge. 

Thomas  R.  Sheridan  was  convicted  of  violating  Rev.  St.  §  5209 
(Comp.  St.  1913,  §  9772),  by  abstracting  and  converting  to  his  own 
use  money  and  funds  of  a  national  banking  association,  with  intent  to 
defraud,  and  he  brings  error.    Affirmed. 

John  L.  McNab,  of  San  Francisco,  Cal.  (James  W^  Ryan,  of  San 
Francisco,  Cal.,  of  counsel),  for  plaintiff  in  error. 

Clarence  L.  Reames,  U.  S.  Atty.,  and  Robert  R.  Rankin,  Asst  U. 
S.  Atty.,  both  of  Portland,  Or. 

Before  GILBERT,  ROSS,  and  HUNT,  Circuit  Judges. 

GILBERT,  Circuit  Judge.  The  plaintiff  in  error  was  convicted  on 
two  counts  of  an  indictment  which  charged  him  with  the  violation  of 
section  5209,  Revised  Statutes  (section  9772,  Comp.  St.  1913),  by  ab- 
stracting and  converting  to  his  own  use  the  moneys  and  funds  of  a  na- 
tional banking  association,  with  intent  to  defraud  the  association  and 
the  depositor  of  the  money. 

[  1  ]  It  is  contended  that  the  demurrer  to  the  indictment  should  have 
been  sustained  on  the  ground  that  the  plaintiff  in  error  is  therein 
charged  with  the  unlawful  abstraction  and  conversion  of  a  special  de- 
posit. The  contention  that  the  deposits  were  special  is  based  on  the 
allegation  contained  in  each  count  that  the  deposit  which  was  alleged 
to  have  been  abstracted  and  converted  was  a  deposit  made  for  the 
"sole  use  and  benefit"  of  the  depositor;  and  it  is  argued  that  to  ab- 
stract and  convert  a  special  deposit  is  not  an  offense  against  the  Unit- 
ed States.  But  the  allegation  so  referred  to  is  not  all  that  the  indict- 
ment charges  as  to  the  nature  of  the  deposits.  It  is  also  alleged  in  each 
count  that  the  property  abstracted  and  converted  consisted  of  "certain 
moneys,  funds  and  credits  of  the  national  banking  association,"  and 
that  the  depositor  in  each  case  "was  a  depositor  and  creditor"  of  the 
bank,  and  tliat  the  intent  of  the  plaintiff  in  error  was  "to  injure  and 
defraud  said  national  banking  association  and  said  depositor  and 
creditor."     All  the  allegations,  when  taken  together,  can  only  mean 

^s9For  oUier  cases  see  same  topic  &  KET-NUMBER  in  aU  Key-Numbered  Digests  ft  Indexes 
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that  the  deposit  referred  to  in  each  count  was  a  general  deposit,  creat- 
ing the  relation  of  debtor  and  creditor  between  the  depositor  and  the 
bank.  In  a  sense  the  primary  purpose  of  a  general  depositor  in  a  bank 
is  to  deposit  his  money  for  his  own  "sole  use  and  benefit,"  and  not  for 
the  use  and  benefit  of  another.  It  is  evidently  in  that  sense  that  the 
words  are  used  in  the  indictment.  The  purpose  of  them  is  to  show 
that  the  money  deposited  was  the  property  of  the  depositor,  and  that 
it  created  a  fund  in  the  bank  which  he,  and  no  other,  had  the  right 
to  draw  out  by  check.  It  is  not  alleged  in  the  indictment  that  there 
was  any  agreement  as  to  the  character  of  the  deposit,  or  that  the  de- 
posit was  accompanied  with  a  request  that  the  money  be  kept  apart. 

'•Where  money  or  its  equivalent  is  deposited  in  a  bank  without  any  special 
agreement,  the  law  implies  that  It  is  to  be  mingled  with  other  funds  of  the 
bank,  and  the  relation  of  creditor  and  debtor  is  created,  and  the  deposit  is 
general ;  the  bank  becoming  the  owner  of  the  fund."  Michie  on  Banks  and 
Banking,  p.  1290. 

"A  special  deposit  is  a  delivery  of  property,  securities,  or  even  money  to 
the  bank  for  the  purpose  of  having  the  same  safely  kept  and  the  identical 
thing  deposited  returned  to  the  depositor."    7  Corpus  Juris,  630. 

"Where  money,  not  in  a  sealed  packet,  or  closed  box,  bag  or  chest,  is  de- 
posited with  a  bank  or  banking  corporation,  the  law  presumes  it  to  be  a  gen- 
eral deposit,  until  the  contrary  appears ;  because  such  deposit  is  esteemed  to 
be  the  most  advantageous  to  the  depositary,  and  most  consistent  with  the  gen- 
eral objects,  usages,  and  course  of  business  of  such  companies  or  corporations." 
7  Ck>rpus  Juris,  p.  631,  note  (a). 

Tested  by  these  rules,  we  entertain  no  doubt  that  the  deposit  re- 
ferred to  in  each  count  is  therein  alleged  to  have  been  a  general  de- 
posit to  the  credit  of  the  depositor. 

[2]  It  is  contended  that  the  demurrer  to  the  indictment  should  have 
been  sustained  on  the  ground  that  section  5209  defines  an  oflFense  for 
which  no  punishment  is  provided.  It  is  said  that,  since  the  offense 
described  in  that  section  is  therein  specifically  designated  a  misde- 
meanor, and  section  335  of  the  federal  Penal  Code  of  1910  provides 
that  all  offenses  which  may  be  punished  by  death,  or  imprisonment  for 
a  term  exceeding  one  year,  shall  be  deemed  felonies,  and  all  other  of- 
fenses shall  be  deemed  misdemeanors,  it  follows  as  a  corollary  of  the 
statute  that  no  misdemeanor  shall  be  punished  by  a  term  exceeding  one 
year,  and  it  is  urged  that  the  provision  for  the  milder  punishment 
should  be  held  to  repeal  the  older  and  severer  punishment.  The  con- 
tention cannot  be  sustained.  Long  prior  to  the  enactment  of  the  fed- 
eral Penal  Code  of  1910  the  Supreme  Court  had  held,  in  substance, 
that  while  the  offense  is  in  the  statute  designated  a  misdemeanor,  it 
is  in  fact  an  infamous  crime.  In  United  States  v.  De  Walt,  128  U. 
S.  393,  9  Sup.  Ct.  Ill,  32  L.  Ed.  485,  it  was  held  that  the  offense 
denounced  in  section  5209  is  an  infamous  crime,  for  which  the  de- 
fendant could  not  be  held  to  answer  on  information,  but  only  on  pre- 
sentment or  indictment.  In  re  Claasen,  140  U.  S.  200,  11  Sup.  Ct.  735, 
35  L.  Ed.  409,  is  to  the  same  effect.  The  court  there  said  of  the  crime 
denounced  in  section  5209: 

**In  determining  whether  the  crime  is  infamous,  the  question  is  whether  it 
is  one  for  which  the  statute  authorizes  the  court  to  award  an  infamous  punish- 
ment" 
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In  Folsom  v.  United  States,  160  U.  S.  121,  16  Sup.  Ct.  222,  40  L. 
Ed.  363,  the  court  said: 

"Tbe  offense  denounced  by  section  5209  of  the  Revised  Statutes  is  punish- 
able by  imprisonment  not  less  than  five  nor  more  than  ten  years,  and  is 
therefore  an  infamous  crime.*' 

Section  335  of  the  Penal  Code  has  no  effect  upon  section  5209  ex- 
cept to  define  as  a  felony  the  offense  therein  described. 

[3-8]  It  is  urged  that  the  indictment  is  defective,  in  that  it  merely 
charges  the  offense  in  the  language  of  the  statute ;  that  it  contains  no 
sufficient  description  of  the  property  charged  to  have  been  abstracted; 
that  the  acts  constituting  the  fraud,  or  intention  to  defraud,  are  not 
stated ;  that  there  is  failure  to  charge  the  violaction  of  a  right  of  either 
the  bank  or  a  depositor ;  that  the  allegation  that  the  abstraction  was 
accomplished  by  means  of  a  memorandum  check  is  unintelligible  and 
repugnant  to  the  other  charges;  and  that  there  is  failure  to  charge 
that  the  abstraction  was  made  without  the  knowledge  or  consent  of 
the  directors  of  the  bank.  We  find  that  the  indictment  goes  further 
than  to  charge  the  offense  in  the  language  of  the  statute.  Count  4, 
for  example,  charges  that  the  plaintiff  in  error  was  the  president  of 
the  bank;  that  on  April  15,  1911,  he,  being  such  president,  did  will- 
fully and  unlawfully  abstract  and  convert  to  his  "own  use,  benefit, 
and  advantage,  certain  moneys,  funds,  and  credits"  of  said  bank  of 
the  amount  and  value  of  $5,000,  "a  more  particular  description  of 
which  is  to  this  grand  jury  unknown,  from  and  out  of  the  moneys, 
funds,  and  credits  of  said  national  banking  association,"  held  by  the 
same  as  a  deposit  for  the  sole  use  and  benefit  of  one  Laura  M.  Ver- 
rill,  a  depositor  and  creditor  of  the  bank,  by  means  of  a  certain  instru- 
ment, designated  a  memorandum  check,  without  the  knowledge  and 
consent  of  said  national  banking  association,  and  with  the  intent  then 
and  there  on  the  part  of  him  to  injure  and  defraud  the  said  national 
banking  association  and  said  depositor  and  creditor.  No  specific  ob- 
jection to  the  form  of  the  indictment  was  made  by  demurrer  or  other- 
wise. The  sole  ground  of  demurrer  was  that  the  matters  stated  "are 
not  sufficient  in  law."  Unless  objections  to  the  form  of  an  indictment 
are  specifically  pointed  out  by  demurrer  or  are  otherwise  taken  advan- 
tage of  on  the  trial,  it  is  too  late,  after  verdict,  to  urge  such  objections, 
unless  it  is  apparent  to  the  court  that  they  affect  the  substantial  rights 
of  the  accused.  Holmgren  v.  United  States,  217  U.  S.  509,  523,  30 
Sup.  Ct.  588,  54  L.  Ed.  861,  19  Ann.  Cas.  778 ;  Armour  Packing  Co. 
V.  United  States,  209  U.  S.  56,  84,  28  Sup.  Ct.  428,  52  L.  Ed.  681 ; 
Connors  v.  United  States,  158  U.  S.  408,  411,  15  Sup.  Ct  951,  39  L. 
Ed.  1033. 

It  is  not  ground  of  demurrer  to  an  indictment  under  section  5209 
that  the  property  is  described  as  certain  moneys,  funds  and  credits 
of  the  bank  of  a  specified  amount  in  dollars,  as  it  was  described  in 
this  case,  where,  as  here,  it  is  followed  by  the  averment  that  a  more 
particular  description  is  to  the  grand  jury  unknown.  Evans  v.  United 
States,  153  U.  S.  584,  14  Sup.  Ct  934,  38  L.  Ed.  830;  Breese  v.  Unit- 
ed States,  106  Fed.  680,  45  C.  C.  A.  535;  United  States  v.  Voorhees 
(C.  C.)  9  Fed.  143. 
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The  indictment  sufiiciently  charges  the  manner  of  the  alleged  abstrac- 
tion and  conversion.  United  States  v.  Eastman  (C.  C.)  132  Fed.  551; 
Dickinson  v.  United  States,  159  Fed.  801,  86  C.  C.  A.  625.  It  alleges 
that  the  money  was  abstracted  without  the  knowledge  and  consent  of 
the  national  banking  association.  It  was  not  necessary  to  allege  in 
addition  that  it  was  done  without  the  knowledge  or  authority  of  the 
directors.  Flickenger  v.  United  States,  150  Fed.  1,  79  C.  C.  A.  515; 
Evans  V.  United  States,  153  U.  S.  584,  14  Sup.  Ct.  934,  38  L.  Ed.  830; 
United  States  v.  Morse  (C.  C.)  161  Fed.  429.  And  it  was  sufficient  to 
charge  that  the  abstraction  was  done  by  means  of  a  memorandum 
check,  for  the  means  of  abstraction  are  immaterial.  United  States  v. 
Harper  (C.  C.)  33  Fed.  471 ;  United  States  v.  Breese  (D.  C.)  131  Fed. 
915. 

[7]  In  the  first  count  it  was  charged  that  the  money  so  taken  by 
plaintiff  in  error  was  converted  to  his  own  use  and  benefit,  and  to  the 
use  and  benefit  of  one  B.  C.  Agee.  It  is  said  that  this  allegation  is 
ambiguous  and  tmcertain  because  it  does  not  show  what  part  was  re- 
ceived by  either  of  the  parties.  But  if  the  money  was  willfully  and 
unlawfully  abstracted  without  the  authority  of  the  bank,  and  with  the 
intent  to  defraud  the  bank  and  its  depositors,  it  is  immaterial  whether 
the  plaintiff  in  error  used  the  money,  or  any  portion  thereof.  Breese 
V.  United  States,  106  Fed.  680,  45  C.  C.  A.  535 ;  United  States  v.  Lee 
(C.  C.)  12  Fed.  819. 

[8]  Nor  was  it  necessary  to  allege  that  the  money  was  abstracted 
without  the  consent  or  knowledge  of  the  depositors.  If  in  fact  it  was 
abstracted  with  such  consent  and  knowledge,  it  was  a  matter  of  de- 
fense to  be  shown  by  the  plaintiff  in  error. 

[9]  Our  conclusion  is  that  the  indictment  sufficiently  stated  all  of 
the  essential  facts  to  constitute  the  offense  with  which  the  plaintiff  in 
error  was  charged.  If  there  were  other  details  of  which  he  desired 
to  be  informed,  his  remedy  was  to  demand  a  bill  of  particulars.  In 
Cochran  v.  United  States,  157  U.  S.  287,  15  Sup.  Ct.  628,  39  L.  Ed. 
704,  Mr.  Justice  Brown  said : 

*'Few  indictments  under  the  national  banking  law  are  so  skillfully  drawn  as 
to  be  beyond  the  hypercriticism  of  astute  counsel — few  which  might  not  be 
made  more  definite  by  additional  allegations.  But  the  true  test  is,  not 
whether  it  might  possibly  have  been  made  more  certain,  but  whether  it 
contains  every  element  of  the  offense  intended  to  be  charged,  and  suffi- 
ciently apprises  the  defendant  of  what  he  must  be  prepared  to  meet,  and,  in 
case  any  other  proceedings  are  taken  against  him  for  a  similar  offense, 
whether  the  record  shows  with  accuracy  to  what  extent  he  may  plead  a  former 
acquittal  or  conviction." 

[10]  It  is  contended  that  the  trial  court  erred  in  denying  a  requested 
instruction,  to  the  effect  that  an  officer  of  a  national  bank,  who  has 
full  charge  of  making  loans  on  behalf  of  the  bank,  has  a  right  to  lend 
any  portion  or  all  of  the  money  deposited  in  the  bank  by  depositors 
on  general  checking  accounts,  without  first  obtaining  permission  from 
the  depositors.  This  requested  instruction  was  properly  denied,  not 
for  the  reason  that  it  was  incorrect  as  a  general  principle  of  banking 
law,  but  for  the  reason  that  it  was  inapplicable  to  the  case.  The  evi- 
dence under  each  count  under  which  he  was  convicted  was  that  the 
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plaintiff  in  error  took  the  money  from  the  account  of  the  depositor 
and  converted  it  to  his  own  use.  That  evidence  is  not  negatived  by 
the  fact  that  in  each  case  he  executed  in  favor  of  the  depositor  a  prom- 
issory note,  which  was  never  delivered,  but  was  retained  in  the  pos- 
session of  the  bank. 

[11]  Under  the  assignment  that  the  court  erred  in  denying  the  mo- 
tion of  the  plaintiff  in  error  for  an  instructed  verdict  in  his  favor,  it 
is  contended  that  the  evidence  demonstrates  that  no  money  was  ever 
abstracted  by  the  means  of  *'a  certain  instrument  designated  as  a  mem- 
orandum check,"  as  was  charged  in  the  indictment.  The  evidence  is 
that  the  plaintiff  in  error  in  each  case  made  a  memorandum  check, 
charging  the  depositor  with  the  amount  of  his  deposit;  and  the  evi- 
dence under  the  first  count  is  that  thereupon,  on  the  date  of  the  mem- 
orandum check,  he  made  out  a  deposit  slip,  showing  that  the  amount 
covered  by  the  memorandum  check  was  deposited  to  the  credit  of  one 
B.  C.  Agee,  and  that  the  note  bore  the  same  date.  Under  the  fourth 
count  the  memorandum  check  shows  that  on  April  15,  1911,  the  de- 
positor's money  was  loaned  by  the  plaintiff  in  error,  but  the  books 
snow  that  the  money  was  transferred  to  the  account  of  the  plaintiflF 
in  error  on  the  books  of  the  bank,  and  that  he,  on  that  date,  executed 
to  her  a  promissory  note  for  the  amount.  As  we  have  already  shown, 
it  was  not  necessary  that  the  indictment  should  show  the  means  by 
which  the  money  was  abstracted.  But  in  view  of  the  evidence,  there 
is  no  ground  for  saying  that  it  was  not  done  in  each  case  by  means 
of  a  memorandtmi  check. 

[12]  It  is  said  that  there  was  no  proof  of  the  intent  of  the  plain- 
tiff in  error  to  defraud.  The  case  comes  within  the  general  rule  that 
the  law  presumes  every  man  intends  the  legitimate  consequence  of  his 
own  acts.  The  acts  were  deliberately  committed,  and  they  resulted 
in  loss  to  the  depositors.  Agnew  v.  United  States,  165  U.  S.  53,  17 
Sup.  Ct.  235,  41  L.  Ed.  624;  United  States  v.  Northway,  120  U.  S. 
327,  7  Sup.  Ct.  580,  30  L.  Ed.  664. 

[13]  It  is  urged  that  the  evidence  discloses  a  case  of  embezzlement 
rather  than  abstraction,  and  that  therefore  the  precise  charge  made  in 
the  indictment  was  not  met  by  the  proof.  It  is  said  that  the  plaintiff 
in  error  himself  had  possession  of  the  funds  of  the  bank,  and  refer- 
ence is  made  to  the  testimony  of  the  cashier,  who  said  that  the  plain- 
tiff in  error  had  the  full  and  exclusive  power  of  lending  the  money 
of  the  bank,  and  that  "Tom  Sheridan  and  I  ran  this  bank,"  and  it  is 
argued  that  the  cashier's  part  consisted  merely  of  clerical  duties,  while 
the  plaintiff  in  error,  as  president,  hacj  possession  of  the  money  at  the 
time  when  he  is  charged  with  the  unlawful  abstraction.  But  it  does 
not  follow,  and  the  court  would  not  be  justified  in  holding,  that  be- 
cause the  plaintiff  in  error  was  the  manager  of  the  bank  the  possession 
of  moneys  in  the  bank  was  his  possession  and  not  that  of  the  bank. 
Clearly,  all  funds  deposited  were  deposited  with  the  bank,  and  not 
with  the  president  and  manager  thereof,  and  the  possession  of  the 
deposits  was  the  bank's  possession. 

We  find  no  ground  to  sustain  the  contentions  that  the  offense  shown 
by  the  evidence  was  maladministration,  and  not  unlawful  abstraction. 


Digitized  by  VjOOQIC 


8HEBIDAN  V.  UNITED  STATES  445 

or  that  it  consisted  wholly  in  making  a  false  entry  or  obtaining  mon- 
ey under  false  pretenses. 

[14]  It  is  contended  that  the  trial  court  erred  in  admitting  in  evi- 
dence under  the  first  count  testimony  that  the  account  of  the  person  to 
whom  the  plaintiff  in  error  lent  the  money  charged  to  have  been  ab- 
stracted was  in  overdraft  at  the  time  of  the  loan.  This  evidence  may 
have  been  immaterial  to  the  issues,  but  it  is  not  perceived  that  it  could 
have  been  prejudicial  to  the  plaintiff  in  error. 

[15]  It  is  contended  that  it  was  error  to  admit  evidence  of  similar 
offenses  or  transactions  other  than  those  charged  in  the  indictment. 
We  think  the  case  comes  clearly  within  the  rule  that  evidence  of 
similar  transactions  may.  be  admitted  to  show  the  intent  with  which 
the  specific  act  under  investigation  was  done.  Wood  v.  United  States, 
16  Pet.  342,  10  L.  Ed.  987.  The  rule  has  been  applied  to  cases  of  in- 
dictment under  section  5209.  Breese  v.  United  States,  106  Fed.  680, 
45  C.  C.  A.  535 ;  Brown  v.  United  States,  142  Fed.  1,  73  C.  C.  A. 
187;  Prettyman  v.  United  States,  180  Fed.  30,  103  C.  C.  A.  384; 
Breese  v.  United  States,  203  Fed.  824,  122  C.  C.  A.  142. 

[18]  It  is  contended  that  the  motion  for  an  instructed  verdict  should 
have  been  granted,  for  the  reason  that  the  evidence  is  that  the  depos- 
itors named  in  the  first  and  fourth  counts  assented  to  the  acts  of  the 
plaintiff  in  error  and  authorized  him  to  draw  their  funds  and  invest 
them.  The  depositor  named  in  the  first  count  denied  that  he  ever  gave 
authority  to  the  plaintiff  in  error  to  loan  the  $230  so  taken  from  his 
account.  As  to  the  fourth  count,  the  testimony  of  the  depositor  was 
that  the  plaintiff  in  error  asked  her  if  she  wanted  to  loan  the  money, 
that  he  said  that  he  would  get  a  good  loan  for  her,  and  that  she  sup- 
posed that  the  bank  was  to  loan  the  money.  She  testified  that  she 
never  authorized  the  making  of  the  memorandum  check  by  which  the 
money  was  drawn  from  her  account,  and  that  when  the  check  was 
shown  her  later  she  had  supposed  that  it  was  for  the  purpose  of  show- 
ing that  the  bank  had  loaned  the  money,  and  that  the  plaintiff  in  error 
then  told  her  that  her  money  was  safely  invested.  The  letters  signed 
on  June  20,  1911,  by  both  of  these  depositors,  at  the  instance  of  the 
National  Bank  Examiner,  were  clearly  ineffectual  to  legalize  the  ab- 
straction of  the  depositors'  moneys  by  the  plaintiff  in  error.  Concern- 
ing the  defense  that  the  plaintiff  in  error  was  authorized  to  take  these 
moneys,  the  court  instructed  the  jury  that  if  they  found  from  the  tea- 
timony  that  the  plaintiff  in  error  was  authorized  by  the  depositors  to 
draw  those  moneys,  or  if  they  found  from  the  course  of  dealing  be- 
tween the  plaintiff  in  error  and  the  depositors  that  the  former  had  rea- 
sonable cause  to  believe,  and  in  good  faith  did  believe,  that  he  was 
authorized,  then  he  was  not  guilty  of  the  crime  here  charged.  The 
jury  have  found  that  the  plaintiff  in  error  was  not  so  authorized,  and 
we  would  not  be  justified  in  holding  that  there  is  not  evidence  to  sus- 
tain that  conclusion. 

We  find  no  error.    The  judgment  is  afiirmed. 

ROSS,  Circuit  Judge  (dissenting).  The  gist  of  the  charge  contained 
in  count  1  of  the  indictment  is  that  on  the  7th  day  of  March,  1911,  the 
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defendant  was  president  of  the  First  National  Bank  of  Roseburg,  Or., 
a  theretofore  duly  organized  and  established  national  banking  associa- 
tion under  the  laws  of  the  United  States,  doing  business  at  the  city  of 
Roseburg,  and  that,  being  such  president,  the  defendant  on  that  day 
and  at  Aat  place  willfully  and  unlawfully  abstracted  and  converted 
to  his  own  use,  and  to  the  use  of  one  B.  C.  Agee,  $230  from  and  out 
of  the  moneys  of  the  bank  "held  by  said  national  banking  association 
as  a  deposit  for  the  sole  use  and  benefit  of  one  David  Hull,  a  depositor 
and  creditor  of  said  the  First  National  Bank  of  Roseburg,  by  means 
of  a  certain  instrument  designated  as  a  memorandum  check,  without 
the  knowledge  and  consent  of  said  national  banking  association,"  and 
with  the  intent  to  injure  and  defraud  both  the  said  bank  and  the  said 
depositor. 

The  gist  of  the  fourth  count  is  that  the  defendant  was,  on  the  15th 
day  of  April,  1911,  president  of  the  First  National  Bank  of  Roseburg, 
Or.,  theretofore  duly  organized  and  established  under  the  laws  of  the 
United  States  and  doing  business  at  Roseburg,  and  that  the  defendant, 
then  being  such  president,  on  the  day  and  at  the  place  alleged,  will- 
fully and  unlawfully  abstracted  and  converted  to  his  own  use  $5,000 
from  and  out  of  the  moneys  of  the  said  bank  "held  by  said  national 
banking  association  as  a  deposit  for  the  sole  use  and  benefit  of  one 
Laura  M.  Vcrrill,  a  depositor  and  creditor  of  said  the  First  National 
Bank  of  Roseburg,  by  means  of  a  certain  instrument  designated  as 
a  memorandum  check,  without  the  knowledge  and  consent  of  said  na- 
tional banking  association,"  and  with  the  intent  to  injure  and  defraud 
both  the  said  bank  and  the  said  depositor. 

To  each  of  the  foregoing  counts  the  defendant  demurred  on  the 
ground  that  no  offense  against  the  United  States  was  therein  charged, 
which  demurrer  was  overruled. 

"All  deposits  made  with  bankers,"  said  the  Supreme  CJonrt  in  Marine  Bank 
V.  Fulton  Bank.  2  WalL  252.  256,  17  L.  Ed.  785,  **may  be  divided  Into  two 
classes,  namely,  those  in  which  the  bank  becomes  bailee  of  the  depositor,  the 
title  to  the  thing  deposited  remaining  with  the  latter,  and  that  other  kind  of 
deposit  of  money  peculiar  to  banking  business,  in  which  the  depositor,  for  his 
own  convenience,  parts  with  the  title  to  his  money,  and  loans  It  to  the  banker; 
and  the  latter,  in  consideration  of  the  loan  of  the  money  and  the  right  to  use 
it  for  his  own  profit,  agrees  to  refund  the  same  amount,  or  any  part  thereof, 
on  demand." 

The  same  thing  has  been  many  times  held  by  the  same  court,  and  by 
subordinate  courts. 

It  necessarily  follows,  I  think,  that  money  deposited  with  a  bank 
"for  the  sole  use  and  benefit  of"  the  depositor  cannot  be  held  to  be 
a  loan  to  the  bank,  nor  that  the  depositor  thereby  parts  with  the  title 
to  his  money.  Manifestly,  it  cannot  be  received  and  held  for  the  sole 
use  and  benefit  of  the  depositor  and  at  the  same  time  become  the  prop- 
erty of  the  bank  and  subject  to  such  use  as  the  bank  should  see  fit  to 
put  it.  In  the  latter  case,  the  relation  of  debtor  and  creditor  would 
exist  between  the  parties;  in  the  former,  that  of  trustee  and  cestui 
que  trust.  Titlow  v.  Sundquist,  234  Fed.  613,  148  C.  C.  A.  379  (de- 
cided at  the  present  term).  It  necessarily  results,  in  my  opinion,  that 
the  $230  alleged  by  the  first  count  of  the  indictment  to  have  been 
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willfully  and  unlawfully  abstracted  and  converted  by  the  defendant  to 
his  own  use  and  to  the  use  of  one  B.  C.  Agee,  with  the  intent  to  injure 
and  defraud  both  the  bank  and  the  depositor  David  Hull,  was  not  the 
money  of  the  bank,  but  of  Hull,  and  that  the  $5,000,  alleged  by  the 
fourth  count  to  have  been  willfully  and  unlawfully  abstracted  by  the 
defendant  and  converted  to  his  own  use  with  the  intent  to  injure  and 
defraud  both  the  bank  and  the  depositor  Laura  M.  Verrill,  was  not 
the  money  of  the  bank,  but  of  Laura  M.  Verrill.  And  such,  evidently, 
was  the  view  of  the  learned  judge  of  the  court  below,  for  among  his 
instructions  to  the  jury  are  the  following: 

**It  Is  likewise  conceded  that  the  defendant  Thomas  R.  Sheridan  was  the 
president  of  that -association  during  all  the  times  mentioned  In  the  Indict- 
ment and  for  many  years  prior  thereto;  it  Is  likewise  conceded  that  the  de- 
fendant Thomas  R  Sheridan  withdrew  from  the  bank  the  several  sums  of 
money  belonging  to  the  several  depositors  as  set  forth  In  the  Indictment  by 
means  of  certain  memorandum  checks  received  in  evidence.  The  principal 
question  for  your  consideration  will  be — or  at  least  the  first  question  for 
your  consideration  will  be:  Was  the  defendant  authorized  by  the  depositors 
to  withdraw  these  moneys?  If  you  find  from  the  testimony  in  this  case  that 
he  was  so  authorized,  or  if  you  find  from  the  course  of  dealing  between  the 
defendant  and  the  depositor  that  the  defendant  had  reasonable  cause  to  be- 
lieve, and  in  good  faith  did  believe,  that  he  was  so  authorized,  then  he  is 
not  guilty  of  the  crime  here  charged.  But  if  you  are  satisfied  beyond  a  reason- 
able doubt  that  he  had  no  authority  from  the  depositor  to  withdraw  the 
funds,  and  if  you  further  find  that  he  had  no  reasonable  cause  to  believe 
and  did  not  in  good  faith  believe,  that  he  had  such  authority,  then  his 
abstraction  of  the  funds  was  wrongful,  and  the  crime  is  complete  if  you  find 
that  the  abstraction  was  made  with  the  Intent  to  injure  or  defraud  either 
the  banking  association  or  the  depositor.    ♦    •    ♦ 

''Applying  this  rule  to  the  case  at  bar.  If  yon  should  find  from  the  evidence 
beyond  a  rea^nable  doubt  that  the  defendant  without  authority  took  from 
the  accounts  of  his  depositors  named  in  the  Indictment,  without  previous 
authorization  from  them,  their  money  and  converted  the  same  to  his  own  use 
and  benefit,  and  thereby  placed  the  same  beyond  the  control  of  said  depositors, 
you  would  be  justified  then  in  presuming  that  he  did  these  acts  with  intent  to 
injure  and  defraud  said  depositors." 

If  the  language  of  a  penal  statute  be  plain^ 

"it  will  be  construed  as  it  reads,  and  the  words  of  the  statute  given  their  full 
meaning;  if  ambiguous,  the  court  will  lean  more  strongly  in  favor  of  the 
defendant  than  it  would  if  the  statute  were  remedial."  Bolles  v.  Outing  CJo., 
175  U.  S.  262,  265,  20  Sup.  Ct.  94,  44  JL.  Ed.  156. 

The  defense  of  the  defendant  was  that  the  depositors  Hull  and  Laura 
M.  Verrill  authorized  him  to  draw  their  money  from  the  bank  and 
loan  it  for  them,  which  defense  the  jury  by  its  verdict  rejected;  but 
the  difficulty  is  that  the  unlawful  withdrawal  of  their  money  from  the 
bank  by  the  defendant  and  its  unlawful  conversion  by  him  with  the 
intent  to  injure  and  defraud  both  the  bank  and  the  depositor  is  not, 
by  the  statute  in  question,  made  an  offense  against  the  United  States. 
Section  5209  of  the  Revised  Statutes  (Comp.  St.  1913,  §  9772),  as 
amended  by  section  335  and  the  concluding  clause  of  section  341  of 
the  act  of  March  4,  1909  (Comp.  St.  1913,  §§  10509,  10515),  makes 
it  a  felony  to  so  withdraw  and  convert,  with  intent  to  defraud,  money 
of  the  bank,  but  not  of  a  depositor.  And  such  is  here  conceded  to  be 
the  meaning  of  the  statute  by  the  attorney  for  the  government,  he, 
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however,  insisting  that  the  counts  of  the  indictment  under  considera- 
tion do  allege  that  the  money  deposited  by  the  respective  depositors 
mentioned  belonged  to  the  bank,  with  which  contention,  for  the  rea- 
sons stated,  I  am  unable  to  agree. 

It  results  that,  in  my  opinion,  the  judgment  should  be  reversed,  and 
the  cause  remanded  to  the  court  below,  with  directions  to  sustain  the 
demurrer  to  counts  1  and  4  of  the  indictment. 


(236  Fed.  316) 

LEONARD  V.  STATE  EXCHANGE  BANK  OP  ELK  CITY.  OKI*.  ♦ 

(Circuit  Court  of  Appeals,  Eighth  Circuit     September  13,  1916.) 

No.  4628. 

1.  Bills  and  Notes  ^=»262 — Accommodation  Makers — ^Rights  of. 

One  signing  a  note  for  the  accommodation  of  another,  if  compelled  to 
pay  it,  may  ordinarily  recover  the  amoimt  paid  from  the  one  for  whose 
accommodation  the  note  was  made. 

[Ed.  Note.— For  other  cases,  see  Bills  and  Notes,  Cent.  Dig.  ^  611; 
Dec.  Dig.  «=»262.] 

2.  Banks  and  Banking  ^=s>109(1) — Acts  op  Officebs— Liabilitt  on  Note. 

Notes  signed  by  the  officers  to  obtain  a  loan  for  a  bank  constitute 
legal  obligations  of  the  bank,  where  the  money  was  received  by  it,  and 
all  parties  understood  the  nature  of  the  transaction. 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  CJent  Dig.  H  257, 
258;    Dec  Dig.  C=»1(>9(1).] 

3.  Subrogation  «=»7(7)— Principal  and  Surety — Rights  of. 

Where  officers  of  a  bank  executed  notes  for  the  accommodation  of  the 
bank  and  were  compelled  to  pay  them,  the  officers,  being  only  sureties 
and  the  bank  the  real  party  in  interest,  are  subrogated  to  the  rights  of 
the  holders. 

[Ed.  Note. — For  other  cases,  see  Subrogation,  Cent.  Dig.  §{  26,  77,  92; 
Dec.  Dig.  «=5>7(7).] 

4.  Bills  and  Notes  ^=»106 — ^Validity — Legalitt  of  Objection — ^Bsldcf  of 

Parties. 

Officers  of  the  defendant  bank,  to  obtain  a  loan  for  it  without  impairing 
its  credit,  executed  their  own  notes.  On  maturity  the  notes  were  paid  by 
plaintiff,  one  of  the  officers.  The  parties  to  the  transaction  intended  to 
conceal  it  from  the  state  bank  commissioner.  Rev.  Laws  OkL  1910,  { 
269,  provides  that  every  officer  or  agent  of  any  bank  doing  business  under 
the  laws  of  the  state,  who  shall  unlawfully  and  knowingly  subscribe  to 
or  make  any  false  report  or  false  entries  in  the  books  of  the  bank,  or 
knowingly  subscribe  or  exhibit  any  false  writing  or  paper,  with  intent  to 
deceive  any  person  as  to  the  bank's  condition,  shall  be  deemed  guilty  of 
a  felony  and  punished  by  a  fine  or  imprisonment  or  both.  Held  that,  as 
the  act  prescribes  a  specific  penalty  and  does  not  declare  void  notes  made 
with  intent  to  deceive  as  to  the  condition  of  the  bank,  the  notes  executed 
by  the  officers  were  valid  and  enforceable  against  the  bank  in  the  hands 
of  the  holder,  and  having  been  paid  by  plaintiff,  who  was  subrogated  to 
the  holder's  rights,  he  could  enforce  them  against  the  bank. 

[Ed.  Note. — For  other  cases,  see  Bills  and  Notes,  Ont.  Dig,  ff  219,  225- 
232;   Dec.  Dig.  <8=s>106.] 

5.  Banks  and  Banking  «=»109(1) — ^AcTs  of  Officers — ^Note& 

In  such  case,  before  payment  of  the  notes,  the  officers,  who  were  the 
sole  stockholders,  transferred  their  stock,  and  the  transferees  in  turn 

^rs>For  other  cases  see  same  topic  A  KBY-NUMBBR  in  all  Key-Numbered  Digests  ft  Indexee 
^Rehearing  denied  January  26,  1917. 
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disposed  of  the  stock.  Held  that,  though  the  last  purchasers  did  not 
know  of  the  nature  of  the  transaction  and  the  bank's  liability,  the  bank 
was  liable  for  repayment  of  the  loan,  having  received  the  full  considera- 
tion and  being  considered  a  separate  entity  for  such  purposes ;  this  being 
particularly  true  where  the  last  purchasers  had  received  a  written  guar- 
anty protecting  them  against  all  loss  and  damage  by  reason  of  any  trans- 
actions or  acts  of  the  bank  or  its  ofllcers  prior  to  the  date  of  purchase. 

[Ed.  Note. — For.  other  cases,  see  Banks  and  Banking,  Cent  Dig.  §§  257, 
258;   Dec  Dig.  «=»109(1).] 

In  Error  to  the  District  Court  of  the  United  States  for  the  West- 
cm  District  of  Oklahoma;  John  H.  Cotteral,  Judge. 

Action  by  William  D.  Leonard  against  the  State  Exchange  Bank  of 
Elk  City.  There  was  a  judgment  for  defendant,  and  plaintiff  brings 
error.    Reversed  and  remanded. 

Frederick  B.  Owen,  of  Oklahoma  City,  Okl.,  and  W.  H.  Hills,  of 
Enid,  Okl.  (George  L.  Edwards  and  Walter  J.  G.  Neun,  both  of  St. 
Louis,  Mo.,  Guy  S.  Manatt,  of  Enid,  Okl.,  and  Henry  E.  Asp,  Henry 
G.  Snyder,  and  Walter  A.  Lybrand,  all  of  Oklahoma  City,  Okl.,  on  the 
brief),  for  plaintiff  in  error. 

Frank  Wells,  of  Oklahoma  City,  Okl.  (James  R.  Keaton  and  David  I. 
Johnston,  both  of  Oklahoma  City,  Okl.,  F.  L.  Williams,  of  Clay  Center, 
Kan.,  and  Frank  Winters,  of  Elk  City,  Okh,  on  the  brief),  for  de- 
fendant in  error. 

Before  SANBORN,  ADAMS,  and  GARLAND,  Circuit  Judges. 

ADAMS,  Circuit  Judge.  This  was  an  action  at  law  brought  by 
Leonard,  plaintiff  in  error,  to  recover  from  the  State  Exchange  Bank  of 
Elk  City,  Okl.,  a  sum  of  money  paid  by  him  to  the  National  Bank  of 
Commerce  in  St.  Louis  because  of  certain  notes  alleged*  to  have  been 
signed  by  him  and  two  others  for  the  accommodation  of  the  defendant 
bank.  The  parties  waived  a  jury  in  writing,  and  agreed  that  the  case 
should  be  tried  to  the  court.  The  court  made  a  finding  of  facts  and 
rendered  judgment  thereon  for  defendant  bank.  This  writ  of  error, 
sued  out  by  plaintiff  Leonard,  challenges  that  judgment,  and  the  only 
question  presented  by  the  assignment  of  errors  is  whether  the  finding 
supports  the  judgment. 

The  court  made  the  finding  in  words  and  figures  as  follows : 

**Tlie  court  finds  tliat  tlie  plaintiff  in  tliis  action,  together  with  Charles  E. 
DaTls  and  J.  A.  Moon,  were  the  only  officers  and  directors  and  sole  stockhold- 
ers of  the  defendant  bank  herein,  at  the  date  of  the  transactions  herein  liti- 
gated. 

"The  court  further  finds  that  during  the  time  the  said  plaintiff  herein,  to- 
gether with  Charles  E.  Davis  and  J.  A.  Moon,  were  such  officers,  stockhold- 
ers, and  directors,  they  made,  executed,  and  delivered  to  the  National  Bank 
of  Commerce  in  St  Louis,  in  their  individual  capacity,  their  three  certain 
promissory  notes  in  writing,  obligating  themselves  to  pay  the  said  National 
Bank  of  Commerce  in  St.  Louis,  the  aggregate  sum  of  twelve  thousand  five 
hundred  ($12,500)  dollars;  that  at  the  time  of  the  execution  and  delivery  of 
said  notes  to  the  National  Bank  of  Commerce  in  St.  Louis,  the  plaintiff  herein, 
and  Charles  B.  Davis  and  J.  A.  Moon,  took  from  the  note  case  of  the  State 
Exchange  Bank,  defendant  herein,  bills  receivable,  aggregating  approximately 
149C.C.A.— 29 
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the  amount  of  the  loans  that  they  were  securing  from  the  St.  Louis  bank, 
and  forwarded  the  same  to  the  said  St  Louis  bank  to  secure  said  loans,  and 
that  when  said  notes  therefor  and  the  said  securities  were  forwarded  to  the 
St  Louis  bank,  It  was  Instructed  to  place  the  proceeds  of  said  loans  to  the 
credit  of  the  defendant  herein,  on  the  books  of  the  National  Bank  of  Com- 
merce In  St.  Louis,  and  the  said  loans  were  obtained  solelv  for  the  use  and 
benefit  of  the  defendant  herein. 

"The  court  further  finds  that  the  said  National  Bank  of  Ck)mmerce  In  St 
Louis  pursuant  to  said  request,  placed  to  the  credit  of  the  defendant  herein, 
the  sum  of  twelve  thousand  five  hundred  ($12,500)  dollars,  less  the  discount, 
on  the  books  of  the  St  Louis  bank,  and  that  said  sum  was  checked  out  of 
the  St.  Louis  bank  by  the  State  Exchange  Bank,  defendant  herein,  and  used 
In  the  usual  course  of  business  for  Its  sole  and  entire  benefit,  and  that  tlie 
plaintiff  herein  received  nothing  as  a  result  of  the  signing  of  said  notes,  but 
that  the  defendant  herein  received  all  the  benefits  and  proceeds  thereof. 

"The  court  further  finds  that  at  the  time  the  bills  receivable  were  taken  out 
of  the  note  case  of  the  State  Exchange  Bank,  defendant  herein,  an  entry  was 
made  on  the  bills  receivable  record  of  said  bank,  crediting  the  same  with  the 
amounts  of  the  notes  so  taken  out  and  forwarded  to  St.  Louis;  that  at  the 
same  time  and  on  the  same  date,  the  National  Bank  of  Commerce  In  St  Louis, 
was  debited  on  the  Journal  of  the  State  Exchange  Bank  of  Elk  City,  with  the 
amount  of  said  notes  signed  by  the  plaintiff  herein,  and  his  associates,  and 
that  the  said  National  Bank  of  Commerce  In  St  Louis,  at  the  same  time  aud 
place  was  debited  on  the  general  ledger  of  the  State  Exchange  Bank  of  Elk 
City  with  the  amount  of  the  notes  signed  by  the  plaintiff  herein  and  his  as- 
sociates. 

"The  court  further  finds  that  the  plaintiff  and  his  associates  had  the  ob- 
ject In  the  making  of  said  loans  In  their  Individual  names  and  of  the  said 
entries  In  the  books  of  the  defendant  bank  that  no  such  Indebtedness  of  said 
bank  would  appear  on  Its  books  or  In  the  reports  of  its  financial  condition  to 
the  Oklahoma  state  bank  commissioner,  and  tliat  the  same  waB  accordingly 
withheld  therefrom. 

"The  court  further  finds  that  the  plaintiff  herein  sold  his  stock  in  said 
bank  to  Charles  E.  Davis,  one  of  his  associates  and  one  of  the  signers  of  the 
said  notes,  and  that  the  said  Charles  E.  Davis  sold  said  stock,  and  that  the 
stock  of  said  bank  is  now  owned  and  controlled  by  G.  T.  Patterson,  P.  E. 
Wheeler,  M.  Scannell,  G.  H.  Crumley,  O.  H.  Cafky,  Frank  Winters,  J.  D. 
Davault,  J.  S.  Pettus,  W.  B.  Allen,  A.  P.  Harris,  W.  B.  Clark,  T.  J.  Clark,  and 
F.  L.  Clark. 

"The  court  further  finds  that  the  said  William  D.  Leonard  was  compelled 
to  pay  to  the  National  Bank  of  Commerce  In  St  Louis,  on  said  Indebtedness, 
the  sum  of  $9,457.92  by  giving  his  note  and  securing  the  same  by  a  first 
mortgage  on  certain  real  estate,  said  note  bearing  Interest  at  the  rate  of  7 
per  centum  per  annum,  and  that  the  said  National  Bank  of  Commerce  In  St 
Louis  accepted  the  same  from  the  plaintiff  herein  as  a  final  settlement  of  all 
amoimts  due  It  on  the  three  notes  of  $12,500  above  referred  to. 

"The  court  further  finds  that  at  the  time  the  loans  of  $12,500  were  made 
from  the  National  Bank  of  Commerce  in  St  Louis,  the  plaintiff  In  this  ac- 
tion, ,and  Charles  E.  Davis  and  J*  A.  Moon,  were  the  sole  and  only  stock- 
holders In  said  defendant  bank,  and  that  the  stockholders  who  now  own  the 
stock  purchased  their  stock  from  parties,  other  than  the  plaintiff  herein,  long 
after  the  said  loans  had  been  consummated,  and  the  proceeds  thereof  used 
by  the  defendant  bank  herein,  and  without  knowledge  or  notice  of  the  liability 
of  the  defendant  to  the  said  National  Bank  of  Commerce  In  St  Louis. 

"The  court  further  finds  that  at  the  time  the  said  stockholders  who  now  own 
said  stock  purchased  the  same,  their  vendors  in  writing  guaranteed  them  and 
the  defendant  bank  against  all  loss  and  damage  by  reason  of  any  transactions 
or  acts  of  the  bank,  or  Its  oflftcers,  prior  to  the  date  of  said  purchase,  namely, 
March  31,  1913. 

"The  court  further  finds  that  the  plaintiff  herein  was  one  of  the  active 
managing  officers  of  the  State  Exchange  Bank,  defendant  herein,  at  the  time 
of  the  loans  mentioned  above  and  the  entries  In  the  books  of  said  bank,  and 
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that  said  plaintiff  had  actual  knowledge  of  said  entries,  and  that  the  present 
stockholders  of  said  bank  when  purchasing  their  stock  relied  upon  the  books 
of  the  bank  appearing  as  aforesaid  and  as  showing  the  true  condition  of  said 
bank,  and  that  said  books  did  not  disclose  said  loans. 

"The  court  holds  that  by  reason  of  the  facts  found  as  aforesaid,  the  plain- 
tiflP  is  not  entitled  to  any  recovery  or  relief  in  this  action,  •  •  •»»  and 
then  rendered  judgment  In  favor  of  the  defendant. 

Was  that  judgment  right?  Certain  comparatively  unimportant 
questions,  much  debated  by  counsel,  will  first  be  rather  summarily 
disposed  of. 

[1]  (a)  If  one  who  signs  a  note  for  the  accommodation  of  another 
is  compelled  to  pay  it,  he,  as  a  general  rule,  may  recover  from  him  thus 
accommodated  tiie  amount  so  paid  by  him. 

[2]  (b)  The  fact  that  the  notes  negotiated  with  the  Bank  of  Com- 
merce were  actually  signed  in  the  individual  names  of  the  officers  of  the 
Exchange  Bank,  instead  of  in  the  name  of  the  bank  itself,  is,  in  itself, 
of  no  legal  consequence.  The  money,  as  understood  by  all  the  parties 
interested,  was  borrowed  for  the  bank,  placed  to  the  credit  of  the  bank, 
and  checked  out  and  used  exclusively  by  the  bank  for  its  own  pur- 
poses. The  notes,  therefore,  created  legal  obligations  of  the  bank,  not- 
withstanding the  fact  that  they  were  not  executed  in  the  name  of  the 
bank.  Cherry  v.  City  National  Bank,  75  C.  C.  A.  343,  144  Fed.  587; 
Flower,  Trustee,  v.  Commercial  Trust  Co.,  138  C.  C.  A.  580,  223  Fed. 
318,  and  cases  cited. 

[3,  4]  Defendant's  counsel  contend  that  as  the  transaction  with  the 
Bank  of  Commerce,  including  the  book  entries  concerning  it,  was  made 
by  plaintiff  and  his  associates  with  intent  to  deceive  the  state  bank 
commissioner  as  to  the  condition  of  their  bank,  in  violation  of  the 
provisions  of  section  269,  Revised  Statutes  of  Oklahoma  1910,  there 
can  be  no  recovery  by  plaintiff  in  the  action.  This  section  enacts 
that: 

"Every  oflElcer,  director,  agent  or  clerk  of  any  hank,  doing  business  under 
the  laws  of  the  state  of  Oklahoma,  who  shall  unlawfully  and  knowingly  sub- 
scribe to  or  make  any  false  report  or  any  false  statement  or  entries  In  the 
books  of  such  bank,  or  knowingly  subscribe  to  or  exhibit  any  false  writing 
or  paper,  with  the  Intent  to  deceive  any  person  as  to  the  condition  of  such 
bank,  shall  be  deemed  guilty  of  a  felony,  and  shall  be  punished  by  a  fine  not 
to  exceed  one  thousand  dollars,  or  by  Imprisonment  In  the  penitentiary  not 
exceeding  five  years,  or  by  both  such  fine  and  Imprisonment" 

It  is  worthy  of  note  that  this  act  prescribes  a  definite  penalty  for  its 
violation,  and  does  not  in  terms  avoid  a  contract  made  in  its  attempted 
or  intended  violation.  In  these  respects  it  is  like  the  acts  of  Con- 
gress (sections  5209^5213,  R.  S.  1878  [Comp.  St.  1913,  §§  9772-9777]), 
relating  to  false  reports  and  false  entries  by  officers  and  agents  of 
national  banks.  In  the  case  of  Hanover  National  Bank  v.  First  Na- 
tional Bank,  48  C.  C.  A.  482,  109  Fed.  421,  this  court  had  occasion  to 
consider-  a  question  quite  similar  to  that  now  being  considered,  on  a 
state  of  facts  in  essential  respects  like  those  involved  here.  The  ques- 
tion there  presented,  and  decided,  was  whether  a  New  York  bank, 
which  had  rediscounted  promissory  notes  for  a  Kansas  bank  without  the 
indorsement  of  the  bank  itself  (accepting  in  lieu  thereof  the  personal 
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indorsement  of  its  president  and  certain  other  assurances  for  their 
payment),  could  recover  against  the  Kansas  bank,  notwithstanding  the 
facts,  pleaded  as  a  defense  by  the  Kansas  bank,  that  the  arrangement 
was  made  by  the  officers  of  the  two  banks  for  the  purpose  of  enabling 
the  Kansas  bank  to  conceal  the  fact  of  its  contingent  liability  on  those 
notes  from  the  Comptroller  of  the  Currency  in  making  reports  of 
its  condition  to  him,  as  required  by  law.  This  defense  received  the 
careful  consideration  of  the  three  sitting  judges,  who  expressed  them- 
selves in  separate  opinions,  and  rendered  a  judgment  overruling  that 
defense. 

After  a  careful  consideration  of  the  present  case,  in  the  light  of  the 
able  arguments  of  counsel,  we  are  unanimously  of  the  opinion  that  we 
should  adhere  to  the  conclusion  reached  in  that  case.  The  reasons  for 
doing  so  are  so  cogently  stated  by  Judges  Sanborn  and  Thayer  in  the 
former  case  that  it  would  be  idle  and  useless  for  us  to  now  restate 
them. 

A  distinction  is  sought  to  be  drawn  by  counsel  for  defendant,  be- 
cause of  the  fact  that  in  the  former  case  the  action  was  brought  by 
the  New  York  bank  against  the  Kansas  bank  directly,  on  some  of  the 
rediscounted  notes,  whereas  in  this  case  the  action  is  brought  by  the 
accommodation  maJcer  of  the  notes  against  the  bank  accommodated,  for 
money  paid  by  him  in  satisfaction  of  the  notes.  We  think  this  is  a 
distinction  without  a  difference.  The  Bank  of  Commerce  stands  in 
its  relation  to  the  Exchange  Bank  as  the  New  York  bailk  stood  in  its 
relation  to  the  Kansas  bank. 

Plaintiff  and  his  comakers,  while  principal  debtors  to  the  Bank  of 
Commerce,  were  sureties  so  far  as  tiie  Exchange  Bank,  the  primary 
debtor,  was  concerned,  and  plaintiff,  having  paid  the  debt  of  the  latter, 
may,  on  familiar  principles  of  subrogation,  stand  in  the  shoes  of  the 
creditor  and  whatever  rights  the  creditor  had  against  the  primary 
debtor  ought  to  be  and  are  available  to  the  sureties.  We  discover  no 
reason,  notwithstanding  the  distinction  pointed  out,  why  the  doctrine 
of  the  Hanover  Bank  Case  is  not  fully  applicable  to  this,  and  on  the 
authority  of  that  case  we  hold  that  the  fact  that  the  notes  were  ex- 
ecuted in  the  name  of  plaintiff  and  his  cosureties  with  the  intent  to 
conceal  the  true  condition  of  the  bank  from  the  state  bank  examiner 
constitutes  no  defense  to  this  action. 

[5]  Defendant  pleaded,  for  another  defense,  that  at  the  time  of  the 
transaction  with  the  National  Bank  of  Commerce  the  plaintiff  and  his 
two  associate  makers  of  the  notes  in  question  were  the  sole  and  only 
stockholders  of  the  Exchange  Bank,  but  that  since  then  and  prior  to 
the  beginning  of  this  suit  they  had  sold  and  transferred  all  their  stock 
to  other  persons  who  subsequently  transferred  the  same,  in  varying 
amounts,  to  13  other  persons,  naming  them,  who,  at  the  time  of  pur- 
chasing their  stock  in  1913,  had  no  actual  knowledge  of  the  indebted- 
ness of  the  Exchange  Bank  to  the  Bank  of  Commerce,  but  relied  on 
the  books  of  the  bank  as  showing  the  true  financial  condition  of  the 
bank,  and  that  those  books  showed  no  such  indebtedness  to  the  Bank 
of  Commerce.  Defendant's  counsel  contend  that  by  reason  of  these 
facts  plaintiff  is  estopped,  as  against  the  bank,  and  especially  as  against 
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the  13  present  stockholders,   from  asserting  any  claim  against  the 
bank. 

The  finding  of  facts  made  by  the  court  discloses  that  the  facts  set 
forth  in  this  defense  are  substantially  truly  stated,  but  the  court  finds 
another  important  fact  to  be  true  also,  namely : 

"That  at  the  time  the  said  stockholders  who  now  own  said  stock  purchased 
the  same,  their  vendors  in  writing  guaranteed  them  and  the  defendant  bank 
against  all  loss  and  damage  by  reason  of  any  transactions  or  acts  of  the  bank, 
or  its  officers,  prior  to  the  date  of  said  purchase,  namely,  March  31,  1913." 

No  injury  was  done  to  the  Exchange  Bank  itself  or  to  any  of  its 
then  existing  stockholders  by  the  transaction  with  the  Bank  of  Com- 
merce. The  Exchange  Bank,  by  the  voluntary  action  of  plaintiff  and 
his  associates  in  1911  signing  their  individual  names  to  the  notes,  ob- 
tained for  its  sole  use  and  benefit  $12,500  from  the  Bank  of  Commerce, 
which  it  employed  in  the  usual  course  of  its  business;  the  plaintiff 
or  his  associates  receiving  nothing  whatever  for  their  accommodating 
service.  The  Exchange  Bank  needed  money,  and,  for  reasons  satis- 
factory to  its  officers,  decided  to  secure  it  without  injuring  its  credit, 
if  possible,  and  resorted  to  the  not  uncommon  practice,  as  judicial 
history  discloses,  of  borrowing  it  in  such  a  way  as  not  to  disclose  the 
fact  of  an  increase  in  the  present  indebtedness  of  the  bank.  No  graft 
or  individual  advantage  to  the  accommodating  signers  appears  in  this 
record.  The  record  discloses  nothing  to  impeach  the  essential  honesty 
of  the  transaction,  so  far  as  the  parties  directly  interested  were  con- 
cerned. When  defendant  repays  to  plaintiff  the  amount  paid  by  him 
for  its  account,  it  will  pay  out  only  what  it  had  actually  received  from 
the  Bank  of  Commerce  as  a  result  of  plaintiff's  voluntary  accommo- 
dating act.  In  other  words,  it  will  have  lost  nothing  by  the  transac- 
tion, except  possibly  the  loss  incidental  to  the  forced  sale  of  its  col- 
lateral, about  which,  if  any  such  loss  was  made,  no  point  is  now  made 
by  defendant's  counsel. 

The  stockholders  of  a  corporation,  as  illustrated  in  this  case,  are  a 
changing  body — stockholders  of  to-day  may  not  be  to-morrow,  or  next 
week,  or  next  year.  To  hold  that  a  transaction  of  to-day,  approved 
by  the  corporation  itself  and  by  its  entire  body  of  stockholders,  in- 
tended to  serve  the  best  interests  of  the  corporation,  as  now  under- 
stood by  its  governing  board,  can  be  assailed  a  year  or  more  later  by 
a  board  of  directors  chosen  by  stockholders  who  may  then  have  ac- 
quired a  controlling  interest  in  the  stock,  not  for  dishonesty  or  fraud 
in  the  transaction,  but  for  some  of  the  incidental  consequences  of  the 
transaction,  would  introduce  unending  confusion  and  disorder.  As 
the  Exchange  Bank  received  the  full  benefit  of  a  transaction  conducted 
with  its  full  approval  and  that  of  all  its  stockholders,  as  they  existed 
at  the  time  of  the  transaction,  the  plaintiff  would  clearly  not  now  be 
estopped  from  asserting  his  legal  rights  against  the  bank  itself. 

While  it  is  true,  as  argued  by  defendant's  counsel,  that  the  separate 
entity  doctrine  of  corporations  in  their  relation  to  their  stockholders 
should  not  always  be  enforced,  certainly  not  in  cases  where  its  en- 
forcement would  work  injustice  and  wrong,  we  are  unable  to  find  in 
this  case  any  reason  for  not  applying  it  here.     PlaintiflF,  not  being 
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estopped  from  asserting  his  legal  rights  against  the  corporation  as 
constituted  in  1911  when  the  notes  were  negotiated  with  the  Bank 
of  Commerce,  is  not  estopped  as  against  that  corporation,  or  its  stock- 
holders, as  constituted  in  1913  when  the  present  stockholders  pur- 
chased their  stock. 

For  another  reason,  also,  we  think  there  is  no  estoppel  even  as 
against  the  13  present  stockholders.  They  apparently  did  not  much 
rely,  in  purchasing  their  stock,  upon  the  diowing  made  by  the  books 
of  the  bank  at  the  time.  They  required,  and  secured,  a  written  guar- 
anty from  their  vendors  against  all  loss  or  damage  by  reason  of  any 
transaction  or  acts  of  the  bank  or  its  officers  prior  to  the  date  of  that 
purchase,  which  was  March  31,  1913. 

Perceiving  no  reason  why  the  Exchange  Bank  should  not  repay  to 
plaintiff  the  amount  of  money  paid  by  him  for  its  accommodation,  the 
judgment  of  the  District  Court  is  reversed,  and  cause  remanded  to 
that  court,  with  instructions  to  grant  a  new  trial. 


(236  Fed.  322) 

LASSWBLL  LAND  &  LUMBER  CO.  ▼.  LEE  WILSON  ft  C(X* 

(Circuit  Court  of  Appeals,  Eighth  Circuit    August  2i»  1916.) 

No.  4021. 

1.  Appeal  and  Erbob  ^=»878(6) — ^Review — Questions  Pbesentbd  fob  Review. 

Where  defendant  did  not  appeal  from  a  decree  awarding  It  afflrmatlTe 
relief,  the  propriety  of  the  denial  of  some  of  the  relief  sought  by  defend- 
ant cannot  be  reyiewed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  II  3S76, 
3577;   Dec  Dig.  «8=>878(6).] 

2.  Sales  «=»77(1) — Oonstbuction  op  Contract — ^Pbicb. 

A  contract  for  the  sale  of  lumber  provided  that  the  buyer  should,  on 
the  seller's  manufacturing  the  lumber,  advance  50  per  cent  of  the  pur- 
chase price;  that  the  lumber  should  be  stacked  for  six  months  when 
delivery  should  be  made,  and  the  balance  of  the  contract  price  paid,  less 
2  per  cent.,  the  same  to  be  in  full  payment  Held,  that  as  the  parties  in 
previous  dealings  treated  the  2  per  cent  clause  as  providing  for  a  deduc- 
tion of  2  pep  cent  of  the  entire  contract  price,  that  construction  will, 
the  provision  being  ambiguous,  be  followed,  and  the  buyer  is  justified  in 
deducting  from  the  last  installment  2  per  cent  of  the  entire  purchase 
price. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  §{  208,  209,  211;  Dec. 
Dig.  <©=»77(1).] 

3.  Sales  €=»43(1)— Rescission  by  Buyeb — ^Bioht  to  Bescind, 

Defendant,  the  buyer  of  lumber  which  was  to  be  stored  In  the  seller's 
yards  and  shipped  out  within  six  months,  in  making  sales  to  Its  customers 
billed  out  the  lumber  shipped  at  amounts  in  excess  of  those  reported  to 
the  seller.  The  overbiUing  and  overcharging  of  invoices  to  defendant's 
customers  was  for  the  purpose  of  preventing  them  from  raising  unreason- 
able and  captious  objections  concerning  the  quality  and  quantity  of  lumber 
invoiced  to  them.  There  was  no  showing  that  defendant  whose  duty  it 
was  to  scale  and  measure  the  lumber,  did  not  report  to  the  seller  the 
true  amounts  shipped.  Held,  that  there  was  no  such  misconduct  on  tbe 
part  of  defendant  as  would  justify  the  seller  in  rescinding  the  contract 

^=9For  other  cmm  see  Mme  topic  ft  KBT-NUMBBR  in  all  Key-Numbered  Digests  ft  IoAei« 
•Rehearing  denied  December  4,  1911 
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and  defendant  was  entitled  to  relief  on  account  of  the  seller's  rescission, 
despite  Its  misconduct  as  to  others. 

[Ed.  Note.— For  other  cases,  see  Sales,  Gent  Dig.  Si  86»  89,  92,  97-99; 
Dec.  Dig.  <©=»43(1).] 

4.  Appeal  and  Ebbob  «=»1022(1) — ^Review— Repobt  op  Masteb. 

A  report  of  the  master  approved  by  the  trial  Judge  Is  presumptively 
correct,  and  will  not  be  disturbed  by  the  appellate  court,  unless  some  ob- 
vious error  of  law  or  serious  mistake  In  considering  the  evidence  has  oc- 
curred. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  CJent  Dig.  §{  4016, 
4017,  4018;  Dec  Dig.  <©=»1022(1).] 

5.  GOBPOBATIONS  ^S>661(2) — ^FOBEIGN  GOBPOBATIONS — ^I>OINO  BUSINESS  WITH- 

IN THE  State. 

Where  a  foreign  corporation,  doing  business  In  the  state  without  com- 
pliance with  Rev.  St  Mo.  §§  3039,  3040,  so  as  to  entitle  It  to  sue  on  Its 
contracts,  made  advances  imder  a  contract  of  sale,  It  may,  on  the  seller's 
wrongfully  rescinding  the  contract,  recover  back  the  advances,  such  ac- 
tion not  depending  on,  or  being  an  assertion  of,  the  validity  of  the  con- 
tract, but  being  one  In  assumpsit  for  money  had  and  received. 

[Ed.  Note.— For  other  cases,  see  Gorporatlons,  Gent  Dig.  §{  2536,  2539; 
Dec  Dig.  «=>661(2).] 

e.  Equity  ^=s>66— Maxims. 

A  seller  of  lumber,  which  received  advances  from  a  foreign  corpora- 
tion doing  business  In  the  state,  cannot,  having  sought  equitable  relief 
against  a  replevin  suit  by  the  corporation,  defeat  the  corporation's  cross- 
bill to  recover  the  advances,  on  the  ground  that  the  corporation  had  not 
compiled  with  the  laws  of  the  state  as  to  doing  business,  and  could  not  sue 
on  the  contract  for  he  who  seeks  equity  must  do  equity. 

[Ed.  Note.— For  other  cases,,  see  Equity,  Gent  Dig.  §i  188-190;  Dec 
Dig.  <d=s>6a] 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
em  EHstrict  of  Missouri;  David  P.  Dyer,  Judge. 

Suit  by  the  Lasswell  Land  &  Lumber  Company  against  Lee  Wilson 
&  Co.,  which  filed  a  cross-bill.  From  a  decree  for  defendant,  com- 
plainant appeals. "  Affirmed. 

R.  P.  Williams,  of  St.  Louis,  Mo.,  and  J.  P.  Tribble,  of  Kennett, 
Mo.  (C.  B.  Williams,  of  St.  Louis,  Mo.,  on  the  brief),  for  appellant. 

Frank  H.  SuUivan,  of  St.  Louis,  Mo.  (Allen  Hughes,  of  Memphis, 
Tenn.,  on  the  brief),  for  appellee. 

Before  SANBORN,  ADAMS,  and  CARLAND,  Circuit  Judges. 

ADAMS,  Circuit  Judge.  This  was  a  suit  in  equity,  brought  in  the 
district  court  by  the  Lasswell  Land  &  Lumber  Company,  appellant, 
against  Lee  Wilson  &  Co.,  appellee,  to  enjoin  the  prosecution  of  a 
replevin  suit  before  then  instituted  by  the  Wilson  Company  against  the 
Lumber  Company  to  recover  possession  of  certain  lumber  in  the  pos- 
session of  the  latter  company,  for  an  accounting  concerning  the  mat- 
ters involved  in  the  replevin  suit,  for  a  decree  in  its  favor  for  the 
amount  to  be  found  due,  and  general  relief. 

Plaintiff,  in  its  bill,  alleged:   (1)  That  the  Wilson  Company  was  a 

^=3»For  other  casM  see  acme  topic  A  KET-NUMBBR  in  all  Ker-Numbered  Digests  &  Indexes 
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foreign  cprporatiop  organized  under  the  laws  of  the  state  of  Arkansas, 
and  engaged  in  the  transaction  of  business  in  the  state  of  Missouri 
without  having  filed  with  the  secretary  of  state  a  certified  copy  of  its 
charter  and  given  the  other  information  required  by  section  3039  of 
the  Revised  Statutes  of  Missouri  requisite  to  secure  a  license  to  do 
business  in  Missouri,  and  for  that  reason  the  defendant  was,  by  the 
provisions  of  section  3040  of  the  Revised  Statutes,  barred  from  main- 
taining any  action  against  it;  (2)  that  the  replevin  suit  arose  out  of 
a  contract,  dated  March  14,  1910,  by  the  provisions  of  which  the  Wil- 
son Company  had  agreed  to  purchase  from  the  Lumb^  Compiany  a 
large  quantity  of  lumber,  to  be  manufactured  within  the  period  of  one 
year  thereafter  to  ensue  by  the  latter  company,  and  stacked- in  its  yards 
at  its  sawmill  located  in  Missouri,  for  the  Wilson  Company,  and  had 
agreed  to  make  monthly  advances  to  the  Limiber  Company  of  about 
50  per  cent,  of  the  value  of  such  lumber  as  had  been  manufactured 
and  stacked  during  the  previous  month,  such  advances  to  be  evidenced 
by  promissory  notes  of  the  Lumber  Company  given  to  the  Wilson 
Company  for  the  several  advances  as  and  when  made,  and  had  agreed 
to  ship  out  the  lumber  within  six  months  after  it  should  be  manufac- 
tured and  stacked,  at  which  time  it  was  agreed  that  each  stack  should 
be  accurately  inspected  and  measured  and  full  payment  made  of  any 
sums  due  over  and  above  the  advances  made. 

Plaintiff  further  alleged  in  its  bill  that  the  Wilson  Company  had 
breached  the  contract  by  failing  to  take  possession  and  ship  out  the 
lumber  within  six  months  from  the  date  it  was  manufacturea,  as  re- 
sult of  which  the  Lumber  Company  was  required  to  execute  its  notes 
from  time  to  time  for  the  amounts  of  such  advances  and  obligate  itself 
to  pay  interest  thereon  to  the  Wilson  Company  at  the  rate  of  6  per 
cent,  per  annum  from  the  time  the  advances  were  made  until  the 
lumber  should  be  shipped  and  final  settlement  made,  and  had  further 
breached  the  contract  and  committed  fraud  upon  the  plaintiff's  rights, 
in  that  it  had  made  inaccurate  and  false  inspections  of  the  lumber 
when  shipped  out  to  its  customers  or  vendees,  and  had  rendered  false 
reports  and  invoices  to  plaintiff  as  to  the  quantity  of  lumber  shipped, 
reporting  to  plaintiff  a  less  amount  than  was  in  fact  shipped,  and  in 
some  other  respects  had  failed  to  comply  with  its  provisions. 

Plaintiff  further  alleged  in  its  bill  that  defendant  had  not  fully 
paid  for  the  lumber  replevied  and  was  therefore  not  entitled  to  its 
possession,  and  that  it  had  been  greaty  damaged  by  the  foregoing 
breaches  of  the  contract  and  frauds  perpetrated'  by  the  defendant,  and 
could  not  secure  redress  for  the  same  in  the  replevin  suit. 

Plaintiff  prayed  for  an  injunction  restraining  the  prosecution  of 
the  replevin  suit  until  this  suit  should  be  heard,  for  cancellation  of 
the  promissory  notes  executed  by  it  to  the  Wilson  Company  for  ad- 
vances made,  and  for  an  accounting  "between  this  plaintiff  and  the 
defendant  of  all  their  actions  and  dealings  in  connection  with  the  pur- 
chase and  sale  of  the  lumber  aforesaid;  that  such  account  be  taken 
under  the  direction  of  the  court  and  the  condition  thereof  ascertained 
and  stated";   and  that  plaintiff  have  judgment  for  such  sum  as  may 
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be  found  due  to  it  from  defendant  growing  out  of  the  transactions 
hereinbefore  set  forth,  and  for  general  relief. 

A  temporary  restraining  order  was  issued  by  the  court,  as  prayed, 
and  a  receiver  appointed  to  take  possession  of  the  lumber  in  question 
and  sell  the  same. 

Defendant,  for  answer  to  the  bill,  admitted  that  it  was  a  foreign 
corporation,  and  had  not  secured  a  license  to  do  business  in  Missouri, 
but  denied  that  it  was  carrying  on  business  in  Missouri  within  the 
meaning  of  the  Missouri  statute,  averring  that  the  transaction  out  of 
which  the  suit  arose  was  one  in  interstate  commerce.  It  denied  each 
and  every  wrongful  act  imputed  to  it  by  the  plaintiff,  and  alleged  that 
an  accounting  between  the  parties  would  show  a  balance  due  it  of  some 
$7,000,  for  which  it  prayed  judgment  against  plaintiff.  It  also  filed  a 
cross-bill,  asking  that  its  answer  be  taken  as  part  thereof,  in  which  it 
set  forth  the  terms  and  provisions  of  the  contract  of  March  14,  1910, 
substantially  as  stated  in  the  bill,  and  alleged  that  it  had  at  all  times 
kept  and  performed  the  stipulations  obligatory  upon  it,  and  had  made 
advances  of  money  to  the  Lumber  Company  on  estimates  of  lumber 
stacked  for  it  in  excess  of  the  price  agreed  to  be  paid  therefor,  as 
shown  by  an  itemized  account  filed  with  the  cross-bill.  This  account, 
it  was  averred,  shows  certain  lumber  received  from  and  advances 
made  to  a  firm  by  the  name  of  Lasswell  &  Crider,  plaintiff's  predeces- 
sor in  business,  on  contracts  similar  to  that  of  March  14,  1910,  between 
plaintiff  and  defendant;  that  these  contracts  had  been  partly  per- 
formed by  Lasswell  &  Crider  and  partly  by  their  successor  (the  plain- 
tiff), the  vendor's  obligation  in  which,  it  is  alleged,  had  been  assumed 
by  the  plaintiff. 

Defendant  further  alleged  that  on  February  24,  1911,  plaintiff  not 
then  having  manufactured,  stacked  for,  and  delivered  to  it  the  full 
amount  of  lumber  it  had  agreed  to  do,  then  well  knowing  that  the 
value  of  the  lumber  in  the  yard  was  not  sufficient  to  repay  the  de- 
fendant the  advances  then  before  made  by  it,  breached  the  contract 
by  refusing  to  make  further  delivery  of  lumber  to  it  or  permit  it  to 
take  possession  of  and  ship  out  the  lumber  that  was  there  stacked  for 
it,  and  seized  and  converted  to  its  own  use  the  lumber  then  stacked 
in  its  yards  belonging  to  the  defendant,  according  to  the  terms  of  the 
contract,  falsely  pretending  that  the  defendant  had  been  at  fault  and 
had  defrauded  it  in  the  matter  of  certain  prior  shipments  and  their  in- 
spection, and  later  notified  defendant  that  it  renounced  its  obligation 
under  the  contract  of  March  14,  1910,  and  proposed  to  sell  the  lumber 
then  stacked  in  its  yards  for  the  defendant  to  other  parties.  Defend- 
ant then  set  forth  its  damage  for  breaches  of  the  contract,  alleging  the 
same  to  have  been  $7,000,  and  prayed  for  a  decree  accordingly,  and  for 
general  relief. 

Plaintiff  filed  a  plea  to  this  cross-bill,  again  alleging  that  the  defend- 
ant was  a  foreign  corporation  and  had  not  complied  with  the  laws  of 
Missouri  in  the  matter  of  domestication,  and  was  not,  for  that  rea- 
son, entitled  to  invoke  the  aid  of  the  court  for  any  purpose.  The  court 
heard  this  plea  and  overruled  it.    Plaintiff  then  filed  an  answer  to  the 
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cross-bill,  among  other  things,  admitting  its  refusal  to  perform  tiic 
contract  after  February  24,  1911,  alleging  as  reason  therefor  that  the 
defendant  had  made  false  statements  and  rendered  false  accounts  to 
plaintiff,  as  stilted  in  its  bill,  and  in  other  respects  denied  the  all^a- 
tions  of  the  cross-bill. 

The  cause  was  then  referred  to  Hon.  Hugo  Muench,  as  special 
master,  to  hear  the  proof,  make  findings  of  fact  and  conclusions  of 
law  for  the  advice  of  the  court.  The  master,  after  a  full  hearing,  stat- 
ed an  account  between  the  parties,  as  prayed  for  by  them.  He  dis- 
allowed to  plaintiff  any  damages  arising  from  the  alleged  failure  of 
defendant  to  ship  out  the  lumber  promptly  after  it  had  remained  in 
plaintiff's  yards  six  months,  disallowed  to  the  defendant  any  damages 
alleged  to  have  accrued  to  it  by  reason  of  the  increase  in  market  value 
of  lumber  after  plaintiff's  refusal  to  deliver  lumber  over  and  above 
the  price  agreed  to  be  paid  to  it  by  defendant,  then,  crediting  plaintiff 
with  the  purchase  price  of  all  lumber  delivered  to  defend^t  in  the 
execution  of  the  contract  so  far  as  deliveries  were  made,  and  charg- 
ing plaintiff  with  all  moneys  paid  to  it  by  defendant  as  advance  pay- 
ment for  lumber  afterwards  to  be  delivered,  and  disposing  of  some 
minor  and  additional  items  of  controversy,  found  a  balance  in  favor 
of  the  defendant  of  $7,263.79,  and,  finding  the  other  issues  joined  in 
favor  of  defendant,  recommended  a  decree  in  its  favor  for  the  amount 
so  found.  Exceptions  filed  to  the  master's  report  were  heard  and  over- 
ruled by  the  court,  the  report  confirmed  and  final  decree  rendered  dis- 
missing plaintiff's  bill  for  want  of  equity,  and  rendering  judgment  for 
defendant  on  its  cross-bill,  as  recommended  by  the  master.  From  this 
decree  plaintiff  alone  appeals. 

The  errors  assigned  are  numerous,  but  the  ones  relied  on  in  the 
briefs  of  counsel,  as  required  by  our  rule  24  (188  Fed.  xvi,  109  C.  C. 
A.  xvi),  and  urged  in  argument,  are  comprehended  within  the  follow- 
ing questions : 

(1)  Was  the  transaction  between  plaintiff  and  defendant,  out  of 
which  the  controversy  between  them  arose,  a  transaction  in  interstate 
commerce  ? 

(2)  If  not,  do  the  facts  of  the  case  permit  the  defendant  to  invoke 
the  aid  of  the  court  as  it  did  in  its  cross-bill? 

(3)  Did  the  conduct  of  the  defendant  in  the  matter  of  making  in- 
spections of  lumber  and  reporting  the  same  to  the  plaintiff  damage 
the  plaintiff  or  justify  it  in  renouncing  the  contract  of  March  14, 
1910,  before  its  full  performance,  and  refusing  further  performance 
thereof? 

(4)  Was  it  of  such  character  as  precluded  the  defendant  from  in- 
voking the  aid  of  a  court  of  equity  in  its  cross-bill  for  redress,  be- 
cause not  approached  with  clean  hands  ? 

(5)  If  these  issues  are  found  for  the  defendant,  was  the  account, 
as  stated  by  the  master  in  his  report  and  the  judgment  as  rendered 
thereon,  for  the  correct  amount? 

There  are  some  other  incidental  issues  affecting  the  accounting  which 
will  be  disposed  of  in  the  course  of  the  opinion. 
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The  facts  bearing  on  the  first  question,  for  our  consideration,  are 
substantially  these :  Plaintiff  was  a  Missouri  and  defendant  an  Arkan- 
sas corporation.  Plaintiff  was  a  manufacturer  of  lumber  at  its  saw- 
mill, located  in  Arbyrd,  Mo.;  defendant  was  a  buyer  of  and  dealer 
in  lumber,  doing  business  in  Memphis,  Tenn.  These  parties  negotiated 
a  contract  in  Missouri,  and  defendant  executed  it  in  Memphis,  Tenn. 
By  it  plaintiff  agreed  to  manufacture,  in  Missouri,  about  2,000,000  feet 
of  lumber  for  defendant,  stack  the  same  in  its  millyard  in  Arbyrd  for 
defendant,  which  act,  it  was  agreed,  should  constitute  a  delivery  of 
the  lumber  to  defendant,  there  to  remain  for  a  period  of  about  six 
months  to  dry,  and  then  be  shipped  by  defendant  to  its  customers  to 
whom  it  might  have  sold  the  same.  Defendant  kept  an  inspector  in 
Arbyrd,  Mo.,  where  the  sawmill  was  operated,  to  inspect  the  lumber 
as  and  when  stacked  by  plaintiff,  for  the  purpose  of  estimating  the 
amount  of  advance  to  be  made  by  defendant  on  the  contract  price  when 
the  lumber  should  be  stacked,  and  for  the  purpose  of  measuring  and 
superintending  the  shipping  of  lumber  when  dried  and  sold  by  defend- 
ant to  its  customers.  Defendant  sent  soliciting  agents  into  Missouri 
and  other  states  to  solicit  orders  for  the  lumber,  and  in  this  way  in- 
tended to  sell,  and  did  sell,  its  lumber.  When  the  contract  was  made 
defendant  had  no  particular  intention  of  selling  lumber  at  St.  Louis, 
Mo.,  or  at  any  other  one  place,  but  did  intend  to  dispose  of  it  where- 
soever it  could  do  so  most  advantageously.  Defendant  had  not,  be- 
fore making  or  executing  this  contract,  secured  a  license  to  do  busi- 
ness in  Missouri  as  required  by  section  3039  of  the  Revised  Statutes. 

Did  the  transaction  in  question,  conducted  in  the  way,  under  the 
circumstances  and  for  the  purposes  just  stated,  constitute  interstate 
commerce?  The  majority  of  the  court  is  of  opinion  that  the  trans- 
action constituted  interstate  commerce,  and,  as  such,  was  exempt  from 
the  operation  of  the  Missouri  statute.  The  minority  thinks  it  was  in 
no  inconsiderable  degree  a  local  or  intrastate  transaction,  constituting 
"doing  business"  in  Missouri  within  the  true  meaning  of  its  statute, 
and,  as  such,  was  not  exempt  from  its  r^uirements.  But  as  we  are 
of  one  opinion  on  the  second  question,  and  as  this  is  controlling  of  the 
judgment  in  the  case,  we  shall  not  rest  our  decision  on  any  definite 
answer  to  the  first  question.  Answers  to  some  of  the  other  questions, 
affecting  the  accounting,  will  first  be  disposed  of. 

[1]  On  February  24,  1911,  the  plaintiff  repudiated  the  contract  of 
March  14,  1910,  and  refused  to  make  further  deliveries  of  lumber 
to  defendant.  (This  is  admitted  in  the  pleadings.)  At  that  time 
less  than  one-half  of  the  lumber  called  for  by  the  contract  had  been 
delivered  to  defendant,  and  700,000  feet  were  stacked  for  defendant 
in  plaintiff's  yard.  On  this  last-mentioned  amount  of  lumber  the  pro- 
visional estimates  had  been  made,  and  about  50  per  cent,  of  its  value 
advanced  by  defendant  to  plaintiff,  as  agreed.  These  facts  are  not 
disputed.  For  the  amount  of  these  advances  and  the  further  sum  of 
$5  per  thousand  feet,  as  damages  occasioned  by  the  increase  in  mar- 
ket value  of  the  lumber  over  and  above  the  price  agreed  to  be  paid,  de- 
fendant sought  recovery  in  its  cross-bill.    This  claim  for  damages  was 
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denied  by  the  master,  and  defendant  not  appealing  relieves  us  from 
further  consideration  of  it. 

Plaintiff  claims  to  have  sustained  damage  in  the  sum  of  $300  by 
reason  of  defendant's  delay  in  shipping  out  some  cottonwood  lum- 
ber within  the  period  of  six  months  fixed  in  the  contract  for  such  ship- 
ment. The  master  found  that  the  proof  fails  to  sustain  this  claim. 
In  this  we  think  he  was  right,  and  the  same  was  properly  disallowed 
to  plaintiff  in  the  accounting. 

[2]  Plaintiff  claims  that  defendant,  in  making  settlements  for  lum- 
ber delivered  to  it,  unlawfully  deducted  2  per  cent,  from  the  gross 
price  of  all  lumber  so  delivered,  instead  of  from  the  balance  due  to 
plaintiff  over  and  above  that  which  had  been  theretofore  paid  on  pre- 
liminary estimates.  This  dispute  calls  for  the  construction  of  one 
of  the  provisions  of  the  contract  of  March  14,  1910.  After  providing 
for  the  stacking  of  the  lumber  as  and  when  sawed  by  plaintiff,  for 
the  estimation  of  its  value  by  inspectors  chosen  by  each  party  (after- 
wards by  supplemental  agreement  by  inspector  chosen  by  Wilson  & 
Co.  alone),  for  the  payment  of  about  50  per  cent,  of  the  purchase  price 
by  the  Wilson  Company  as  an  advancement,  for  the  remaining  of  the 
lumber  in  the  stacks  for  about  six  months,  for  loading  it  on  railroad 
cars  by  plaintiff  and  the  payment  of  the  balance  of  the  contract  price 
due  plaintiff,  the  contract,  in  paragraph  5,  uses  this  language: 
*****  Less  2%  (two  per  cent.),  the  same  to  be  in  full  payment 
thereof."  This  provision  is  ambiguous  and  vague,  and,  taken  by  it- 
self, might  be  unenforceable,  but,  read  in  connection  with  other  pro- 
visions of  the  contract,  discloses,  in  our  opinion,  that  the  parties  un- 
dertook to  finally  conclude  the  question  of  price,  by  making  at  the 
close  of  the  deal  a  uniform  deduction  of  2  per  cent,  upon  the  contract 
price  of  the  entire  amount  of  lumber  sold  and  delivered.  This  con- 
clusion is  reinforced  by  the  conduct  of  the  parties.  In  their  previous 
dealings  they  had  made  similar  contracts  containing  this  same  2  per 
cent,  clause,  and  had  treated  it  as  requiring  a  deduction  upon  final  set- 
tlement of  2  per  cent,  from  the  whole  contract  price.  A  familiar  rule, 
governing  the  construction  of  a  contract,  and  one  frequently  applied 
by  us,  in  cases  of  doubt  requires  us  to  adopt  a  construction  which  the 
parties  themselves,  in  their  regular  course  qf  dealing,  may  have  placed 
upon  it.  This  is  a  reasonable  rule,  and  cannot  work  injustice.  We 
think  there  was  no  error  in  allowing  the  additional  2  per  cent  as 
done. 

[3]  Plaintiff  contends  that  defendant,  upon  whom,  by  supplemen- 
tal agreement  of  the  parties,  the  duty  was  imposed  to  be  solely  re- 
sponsible for  correct  inspections  and  measurements  of  the  lumber 
as  it  was  shipped  out,  made  inaccurate  and  false  inspections  and  meas- 
urements, to  the  injury  of  plaintiff,  and  that  this  misconduct  not  only 
misrepresented  the  actual  amount  of  lumber  received  by  defendant,  for 
which  plaintiff  should  have  credit,  but  justified  it  in  refusing  further 
performance  of  the  contract,  and  was  of  such  deliberate,  intentional, 
and  fraudulent  character  as  should  close  the  portals  of  a  court  of 
equity  against  defendant  on  the  equitable  ground  that  it  does  not  ap- 
proach them  with  clean  hands.    There  is  little,  if  any,  evidence  tend- 
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ing  to  show  that  the  inspector  of  defendant  fraudulently  underesti- 
mated the  amount  of  lumber  actually  received  by  his  company  from 
plaintiff,  or  failed  to  report  to  plaintiff  the  true  amount  of  lumber  so 
received.  If  any  unintentional  errors  were  made,  the  master,  as  he 
says,  corrected  them  in  stating  his  account.  There  is  evidence  tend- 
ing to  show  that  the  amount  of  lumber  billed  and  charged  to  defend- 
ant's customers  as  carloads,  shipped  out  by  the  inspector  of  defend- 
ant from  the  yards  of  plaintiff,  exceeded  the  amount  reported  to  plain- 
tiff as  contained  in  those  cars  and  for  which  it  received  credit  in  its 
account  with  defendant.  Counsel  for  the  latter  earnestly  contend 
that  there  is  no  proof  that  any  false  or  fraudulent  inspectiori  or  any 
false  report  thereof  was  made  to  plaintiff,  but,  conceding  that  there 
is  proof  of  overbilling  carload  shipments  and  of  overcharging  in- 
voices to  defendant's  customers,  seek  to  explain  that  conduct  on  the 
ground  that  there  was  a  common  practice  by  wholesale  dealers  in 
lumber  to  overbill  shipments  to  their  customers  because  of  the  latter's 
disposition  to  raise  unreasonable  and  captious  objections  concerning 
the  quantity  and  quality  of  lumber  invoiced  to  them,  and  claim  that 
whatever  dishonesty  may  have  been  practiced  by  defendant  in  its 
dealings  with  its  vendee  customers  ought  not,  in  any  manner,  to  re- 
dound to  the  credit  of  the  plaintiff,  and,  also,  that  such  dishonesty  is 
not  so  related  to  or  connected  with  the  transaction  between  the  plaintiff 
and  defendant  as  to  bring  it  within  the  clean-hands  doctrine  so  as  to 
affect  defendant's  right  to  seek,  through  a  court  of  equity,  reparation 
for  wrong  and  injury  done  to  it  by  plaintiff. 

These  were  the  views  taken  by  the  master  and  the  court  below. 
They  held  that  there  was  no  such  misconduct  by  defendant  as  justified 
plaintiff  in  rescinding  the  contract.  They  also  held  that  any  such 
errors  made  in  the  invoices  to  customers  only,  however  fraudulent 
they  might  have  been,  cannot,  of  themselves,  close  the  doors  of  a  court 
of  equity  to  the  defendant  for  such  redress  as  its  case  warrants. 
There  was,  in  our  opinion,  no  error  in  these  holdings.  The  improper 
conduct,  which  repels  a  court  of  equity,  must  inhere  in  the  transac- 
tion itself  concerning  which  the  parties  are  litigating,  and  cannot  be 
predicated  of  general  obliquity  or  misconduct  or  inequitable  or  wrong- 
ful treatment  of  others  than  the  parties  litigating.  ^ 

[4]  After  reaching  the  foregoing  conclusions  and  in  accordance 
with  them,  the  master  proceeded  to  state  an  account,  resulting  in  a 
credit  balance  due  defendant  for  money  advanced  on  preliminary  esti- 
mates and  for  some  other  incidental  expenses  and  charges,  not  ques- 
tioned by  plaintiff,  over  and  above  the  contract  price  for  all  the  lum- 
ber received  from  the  plaintiff,  of  $7,263.  79.  This  result  was  reached 
by  the  master  after  a  long  hearing  of  the  proof  bearing  on  the  sev- 
eral issues  already  disposed  of  by  us,  most  of  which  were  essential  to 
the  statement  of  the  account  between  the  parties.  The  conclusions 
so  reached  by  him  were  afterwards  approved  by  the  district  judge 
on  exceptions  taken,  and  are  presumptively  correct.  The  rule  is  well 
settled,  and  of  frequent  application  in  this  court,  that  the  findings  of 
a  master,  concurred  in  by  the  court  on  exceptions  taken,  are  presump- 
tively correct,  and  will  not  be  disturbed  by  an  appellate  court  imless 
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some  obvious  error  of  law  or  serious  mistake  in  considering  the  evi- 
dence has  occurred.  After  a  careful  review  of  the  l^;al  questions  in- 
volved, as  already  made,  we  have  found  no  error  in  their  determination, 
and,  after  giving  as  patient  and  thorough  consideration  to  the  proof 
as  we  are  able  to  give,  we  have  been  unable  to  discover  any  serious 
mistake  in  the  consideration  of  it  by  the  master  or  court.  A  case  like 
this,  involving  the  taking  of  a  long  account  and  the  consideration  of 
great  detail  of  facts  necessary  to  do  so  correctly,  is  peculiarly  appropri- 
ate for  reference  to  a  master,  and  in  view  of  the  manifestly  careful  and 
exhaustive  work  done  by  the  master  in  this  case,  and  its  approval 
thereof  by  the  court,  we  are  constrained  to  apply  the  general  rule  just 
stated,  and  sustain  the  accounting  as  made. 

[5]  Assuming,  but  not  deciding,  that  the  transaction  between  the 
plaintiff  and  defendant  amounted  to  "doing  business"  in  the  state 
of  Missouri  and  subjected  defendant,  a  foreign  corporation,  to  the 
necessity  of  securing  a  license  therefor,  and  that  its  failure  to  do 
so  rendered  the  contract  of  March  14,  1910,  void  (Tri-State  Amuse- 
ment Co.  V.  Amusement  Co.,  192  Mo.  404,  90  S.  W.  1020,  4  L.  R.  A. 
(N.  S.)  688,  111  Am.  St.  Rep.  511,  4  Ann.  Cas.  808),  do  these  facts 
prevent  recovery  by  defendant  of  the  sum  of  money  found  due  it  by 
the  court  below  ?  We  think  not.  Defendant,  as  disclosed  in  the  plead- 
ings and  indisputable  facts  found  by  the  master  and  court  below,  ad- 
vanced a  large  sum  of  money  to  plaintiff  in  partial  payment  for  lumber 
purchased  from  plaintiff  pursuant  to  the  terms  of  the  void  contract. 
Plaintiff,  with  this  money  in  its  possession,  repudiated  the  contract, 
refusing  to  deliver  the  lumber  to  defendant,  and  converted  the  money 
to  its  own  use.  Every  principle  of  justice  and  fair  dealing  requires 
that  it  should  pay  back  this  money  to  defendant;  and  this  the  law 
demands,  notwithstanding  the  fact  that  the  contract  was  void.  One 
cannot  make  a  shield  of  a  void  contract  to  rob  an  associate.  Defend- 
ant's right  of  action,  as  asserted  in  its  cross-bill,  does  not  spring  from 
or  rest  upon  the  void  contract.  It  does  not  invoke  the  contract  for 
the  assertion  of  its  rights.  It  seeks  recovery  notwithstanding  the 
contract.  Its  action  is  properly  classified  as  one  in  assumpsit  for  money 
had  and  received  by  plaintiff  to  defendant's  use.  Plaintiff's  counsel 
argue  that  defendant's  cross-bill  is  based  on  the  contract,  because,  as 
they  say,  defendant  'does  not  concede  that  the  contract  was  void,  and 
for  that  reason  that  it  does  not  state  a  cause  of  action.  We  think  this 
is  a  mistake.  The  cross-bill  states  the  facts  of  the  case,  among  other 
things,  that  defendant  was  a  foreign  corporation,  and  had  not  secured 
a  license  to  do  business  in  Missouri.  (These  facts,  according  to  plain- 
tiff's contention,  render  the  contract  void,  and  constitute  a  sufficient 
averment  of  that  fact  for  the  purposes  of  this  case.)  Our  conclusion 
is  that  the  defendant  may  recover  the  money  advanced  to  plaintiflf 
in  execution  of  the  contract,  even  if  it  was  void.  This  conclusion  is 
supported  by  abundant  authority.  See  United  Shoe  Machinery  Co. 
V.  Ramlose,  231  Mo.  508,  132  S.  W.  1133,  and  cases  therein  cited. 

[8]  For  another  reason  also  defendant  may  recover  notwithstand- 
ing its  failure  to  secure  a  license  to  do  business  in  Missouri.  Plain- 
tiff instituted  this  suit  in  equity.    At  the  outset  it  secured  an  order 
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restraining  defendant  from  prosecuting  its  replevin  suit,  and  a  further 
order  appointing  a  receiver  to  take  possession  of  and  sell  the  proper- 
ty replevied.  Thereby  the  entire  controversy  became  merged  in  the 
equitable  suit.  Plaintiff  first  appealed  to  the  court  of  equity  to  take 
cognizance  of  and  gjant  the  relief  to  which  it  might  be  entitled  in  view 
of  all  the  facts  of  the  case.  The  court  responded  to  the  appeal  by  en- 
joining an  effort  defendant  had  made  at  law  to  that  end,  and  took 
full  possession  of  the  corpus  of  the  controversy  upon  which  defendant 
claimed  a  lien  for  money  advanced,  and  sold  the  same.  By  this  pro- 
ceeding plaintiff  voluntarily  subjected  itself  to  the  jurisdiction  of  the 
court  and  to  such  orders  and  decrees  as  it  might  make  in  the  case. 
The  court,  if  it  had  known  the  true  facts  of  the  case  as  ultimately 
disclosed,  doubtless  would  not  have  entertained  plaintiff's  bill  and  made 
the  orders  it  entered  in  the  case  without  at  least  an  offer  of  plaintiff 
to  pay  to  defendant  any  sums  of  money  ultimately  found  due  to  it. 
The  rule  is  universal  that  he  who  seeks  equity  must  do  equity.  Much 
more,  in  our  opinion,  is  it  true  that  an  applicant  for  equitable  relief 
must  submit  himself  to  the  requirement  to  do  equity. 

In  view  of  these  last-mentioned  conclusions,  it  is  quite  unimportant 
to  decide  the  first-mentioned  question,  whether  the  transaction  between 
plaintiff  and  defendant  was  one  in  interstate  commerce  or  not. 

The  decree  of  the  District  Court  is  affirmed. 


(236  Fed.  331) 

ALVBBSON  V.  OBEGON-WASHINGTON  R.  &  NAV.  0O.» 

(Circuit  (3oart  of  Appeals,  Ninth  Circiiit    September  5,  1916.) 

No.  2703. 

1.  Appeal  awd  Ebbob  ^=»272(2),  601(4)— Exceptions  to  Instbuotions— Time 

POB  Takiito— Recobd. 

In  the  federal  courts,  exceptions  to  instructions  given,  or  to  the  refusal 
to  give  instructions  requested,  to  be  considered  by  an  appeUate  court,  must 
be  taken  at  the  trial,  and  while  the  jury  is  at  the  bar,  and  such  fact 
must  aflirmatively  appear. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Gent.  Dig.  §  2304 ; 
Dec.  Dig.  «S=»272(2),  601(4) ;  Trial,  CJent.  Dig.  §§  254,  680.] 

2.  Appeal  and  Ebbob  ^=»216(1),  263(1) — Review— Instbuction&— Exceptions. 

The  construction  placed  upon  a  contract  by  a  trial  court  in  its  instruc- 
tions cannot  be  reviewed,  where  no  different  instructions  on  the  point 
were  requested,  and  no  exceptions  taken  to  those  given. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and  Error,  CJent  Dig.  §§  1516, 
1518;  Dec.  Dig.  «&=>216(1),  263(1);  Trial,  CJent.  Dig.  §  627.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  North- 
em  Division  of  the  Eastern  District  of  Washington;  Frank  H.  Rud- 
kin.  Judge. 

Action  at  law  by  J.  L.  Alverson  against  the  Oregon- Washington 
Railroad  &  Navigation  Company  and  others.  Judgment  for  defend- 
ant named,  and  plaintiff  brings  error.    Affirmed. 

Alverson,  plaintiff  below  (and  plaintiff  in  error  here),  sued  the  Oregon- 
Washington  Railroad  &  Navigation  Company  and  J.  A.  CJaughren,  Carlos  N. 

^=»For  otber  coses  see  same  topic  ft  KET-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
•Rehearing  denied  October  9,  1916. 
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Boynton,  H.  W.  Church,  S.  A.  McCJoy,  and  Martin  Woldson,  partners  under 
the  name  of  Caughren,  Boynton  &  Co.,  to  recover  damages  for  lost  profits 
resulting  from  an  alleged  breach  by  defendant  in  error  railroad  company  of 
a  contract  for  the  performance  of  certain  railroad  construction  work.  In  the 
course  of  the  litigation  all  parties  defendant  were  dismissed,  and  the  action 
was  carried  on  as  against  the  railroad  company,  sole  defendiant  and  defend- 
ant in  error  herein.  Defendant  company  answered,  denying  any  liability.  The 
case  was  tried  before  a  Jury,  verdict  was  rendered  in  favor  of  the  defendant 
railroad  company,  and  after  Judgment  was  entered  on  verdict,  writ  of  error 
to  this  court  was  sued  out  by  plalntifT.    The  case  Is  as  follows: 

At  some  time  in  1911  the  Oregon- Washington  Railroad  &  Navigation  Com- 
pany entered  into  a  contract  with  the  partnership  firm  of  Caughren,  Boyn- 
ton &  Co.  involving  the  construction  by  that  firm  of  certain  concrete  struc- 
tures required  In  the  building  of  a  railroad  line  into  the  city  of  Spokane, 
Wash.  Caughren,  Boynton  &  Co.  sublet  that  portion  of  their  construction 
work  involving  the  concrete  structures  in  question  to  a  partnership  firm  of 
Alverson  &  Koeper  by  a  subcontract  dated  May*  11,  1911.  While  the  sub- 
contract was  in  existence,  Alverson  &  Koeper  dissolved,  and  Alverson  be- 
came the  subcontractor,  as  the  successor  of  the  firm  of  Alverson  &  Ko^>er. 
Caughren,  Boynton  &  Co.  went  ahead  with  the  work  called  for  in  their  con- 
tract with  the  railroad  company.  During  the  progress  of  the  work  contro- 
versies arose,  however,  between  them  and  the  railroad  company,  which  were 
submitted  to  arbitration  in  accordance  with  an  arbitration  agreement  entered 
into  on  April  25,  1912,  between  the  railroad  company  and  the  Caughren  firm. 
This  arbitration  agreement  referred  to  the  contract  of  June,  1911,  between 
the  firm  and  the  railroad  company,  and  after  provisions  that  matters  of  dif- 
ference should  be  settled  between  them  by  arbitrators,  there  appears  the  fol- 
lowing provision:  '*In  event  that  the  railroad  company  does  not  elect,  within 
30  days  from  the  date  hereof,  to  have  the  contractor  complete  the  struc- 
tures, the  construction  of  which  has  not  at  this  date  been  commenced,  then 
and  in  that  event  the  railroad  company  shall  assume  all  obligations  of  the 
contractor  to  the  party  or  parties  holding  subcontracts  for  the  construction 
thereof,  and  said  arbitrators  shall  determine  the  amount  of  profit  which  the 
contractor  might  reasonably  have  made  upon  said  portions  of  said  work,  and 
make  an  award  thereof,  which  shall  be  paid  by  the  railroad  company  in  con- 
sideration of  the  cancellation  of  said  contract  as  to  said  work.*'  In  a  letter 
dated  February  1,  1912,  Caughren,  Boynton  &  Co.  wrote  to  Alverson,  referring 
to  the  original  contract  dated  May  15,  1911,  between  themselves  and  Alverson 
&  Koeper,  and  further  referring  to  the  release  or  assignment  of  that  con- 
tract dated  January  23,  1912,  and  expressing  the  wish  that  Alverson  proceed 
with  the  work  In  accordance  with  the  prices  set  forth  in  the  contract  between 
Caughren,  Boynton  &  Co.  and  Alverson  &  Koeper,  dated  May  16,  1911,  with 
the  understanding  that  the  work  was  to  be  dependent  upon  the  action  of  the 
railroad  company  as  to  the  time  they  would  desire  it  to  be  done.  The  rail- 
road company  did  not  elect  to  have  the  contractors  (the  Caughren  firm)  com- 
plete the  structures  yet  to  be  constructed,  and  it  is  to  be  accepted  that  the 
company  was  bound  to  recognize  Alverson  with  respect  to  his  subcontract. 

The  plaintiff  charges  that  the  railroad  company,  after  its  failure  to  elect  to 
proceed  with  the  work,  entered  Into  a  contract  with  other  contractors  to  per- 
form the  work  and  furnish  the  material  called  for  in  the  contract  theretofore 
entered  into  between  the  railroad  company  and  Caughren,  Boynton  &  Co.  and 
between  Caughren,  Boynton  &  Co.  and  plaintiff,  and  refused  to  allow  plain- 
tiff to  go  ahead  with  the  work  and  complete  the  same.  The  defendant  an- 
swers that  It  tendered  the  performance  of  the  work  to  the  plaintiff  and  that 
he  refused  to  perform  In  accordance  with  the  terms  of  his  subcontract,  but 
that  he  Imposed  upon  the  defendant  as  a  condition  of  performance  that  the 
defendant  finance  him  and  furnish  him  sand  and  gravel  required  for  the  con- 
struction work  under  consideration. 

At  the  conclusion  of  the  evidence  the  court  charged  the  Jury,  in  effect,  that 
the  plaintiff  was  limited  to  the  terms  and  provisions  of  the  contract  l)etween 
Caughren,  Boynton  &  Co.  and  Alverson  &  Koeper,  and  that  the  terms  of  that 
contract  could  not  be  modified  by  reference  to  any  other  contract  introduced  in 
the  case,  and  that  the  contract  between  the  railroad  company  and  Caugliren, 
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Boynton  &  Co.,  called  the  "arbitration  agreement,"  was  admitted  to  assist  in 
determining  the  subject-matter  and  limits  of  the  work  contemplated  in  the 
Alverson  &  Koeper  contract.  The  court  then  charged  that  the  main  contract 
between  Caughren,  Boynton  &  Co.  and  Alverson  &  Koeper,  under  which  plain- 
tiff claimed,  did  not  require  the  railroad  company  to  furnish  sand  without 
cost  to  the  plaintifT,  and  that,  if  the  jury  found  from  the  evidence  that  the 
plaintiff  imposed  that  condition  upon  the  defendant,  then  the  plaintiff,  in  effect, 
broke  and  abandoned  the  contract,  and  that  under  such  circumstances  the 
defendant  should  recover.  And  again  the  court  said,  in  effect,  that  if  the 
plaintiff  imposed  upon  the  defendant  as  a  condition  for  the  doing  of  the  work 
that  the  defendant  furnish  sand  or  gravel  without  cost  upon  the  work,  or 
imposed  the  condition  of  financing  him,  then  and  in  either  of  said  contingen- 
cies the  plaintiff,  in  making  such  demand  and  imposing  such  conditions,  thereby 
abandoned  and  broke  the  contract,  and  that  the  defendant* would  be  excused 
from  the  performance  of  the  contract  by  it. 

At  the  conclusion  of  the  charge  the  court,  in  the  presence  of  the  jury,  and 
before  the  jury  retired,  inquired  of  counsel  for  both  parties  as  follows :  "Any- 
thing further,  gentlemen?"  Ck>rmsel  for  the  plaintiff  then  and  there  an- 
swered: "I  don't  think  of  anything,  your  honor."  The  record  continues: 
"Whereupon  counsel  for  the  defendant  then  and  there  in  the  presence  of  the 
jury,  and  before  the  jury  retired,  reserved  and  took  exceptions  to  certain  in- 
structions given  by  the  court,  and  to  the  refusal  of  the  court  to  submit  to  the 
jury  certain  instructions  requested  by  defendant.  But  no  exceptions  to  the 
charge  of  the  court  were  taken  by  plaintiff  before  the  jury  retired,  or  at  any 
other  time,  excepting  those  taken  after  the  return  of  the  verdict,  pursuant  to 
the  stipulation  hereinafter  set  forth."  It  appears  that  the  jury  retired  April 
22,  1915,  and  returned  a  verdict  in  favor  of  the  defendant  on  April  23,  1915. 
Thereafter,  on  May  1,  1915,  the  parties  entered  into  and  filed  with  the  clerk 
of  the  court  the  following  stipulation :  "It  is  hereby  stipulated  and  agreed  by 
the  parties  hereto,  by  their  respective  counsel,  that  plaintiff  may  have  30 
days  in  which  to  take  and  file  exceptions  to  the  court's  instructions,  and  for 
the  preparation  and  service  of  a  bill  of  exceptions  in  the  above-entitled  case." 
It  further  appears  that  thereafter,  pursuant  to  the  stipulation,  on  the  20th 
of  May,  1915,  plaintiff,  by  his  attorney,  took  exceptions  to  and  filed  with  the 
clerk  of  the  court  exceptions  to  the  instructions  of  the  court  and  assigned  the 
following  errors:  That  the  court  erred  in  instructing  the  jury  that,  should 
it  find  from  the  evidence  that  plaintiff  demanded  that  the  defendant  furnish 
sand  and  gravel  without  cost,  or  that  plaintiff  required  as  a  condition  for 
the  prosecution  and  performance  of  its  contract  that  the  railroad  company 
finance  the  plaintiff,  then  plaintiff,  in  effect,  broke  and  abandoned  his  con- 
tract 

Plummer  &  Lavin  and  O.  C.  Moore,  all  of  Spokane,  Wash.,  for 
plaintiff  in  error. 

W.  W.  Cotton  and  A.  C.  Spencer,  both  of  Portland,  Or.,  and  Ham- 
blen &  Gilbert,  of  Spokane,  Wash.,  for  defendant  in  error. 

Before  GILBERT,  ROSS,  and  HUNT,  Circuit  Judges. 

HUNT,  Circuit  Judge  (after  stating  the  facts  as  above).  [1]  The 
points  urged  by  counsel  for  the  plaintiff  in  error  relating  to  the  giv- 
ing of  certain  instructions  to  the  jury  are  not  for  consideration  by  this 
court  The  record  affirmatively  shows  that  after  the  court  had  deliv- 
ered the  charge  to  the  jury  the  judge  inquired  of  counsel  for  both  par- 
ties whether  there  was  anything  further  to  present,  and  that  counsel 
for  the  plaintiff  replied  that  he  did  not  think  of  anything  further. 
Counsel  for  the  defendant,  in  accord  with  the  proper  practice,  in  the 
presence  of  the  jury,  and  before  the  jury  retired,  took  exceptions  to 
certain  instructions  given  by  the  court  and  to  the  refusal  of  the  court 
to  submit  to  the  jury  certain  instructions  requested  by  defendant. 
149C.C.A.— 50 


Digitized  by  VjOOQIC 


466  149  0.  C.  ▲.  REPORTS 

Plaintiff  IS  not  aided  by  the  stipulation  of  May  1st,  because  not  only 
did  he  fail  to  take  exceptions  to  the  instructions  which  the  court  gave 
before  the  jury  retired,  but  his  express  statement  to  the  court  was  to 
the  effect  that  he  had  none  to  present.  Under  such  circumstances  the 
subsequent  stipulation  is  to  be  construed  as  having  been  made  with  the 
purpose  of  giving  to  the  parties,  not  a  right  to  take  exceptions  as  of 
the  time  when  the  jury  was  at  the  bar,  but  as  affording  the  plaintiff 
such  rights  as  might  attach  under  the  law  and  the  practice  of  the  fed- 
eral courts,  namely,  drawing  out  the  exceptions  in  form  and  present- 
ing them  for  signature. 

The  question  involved  was  squarely  decided  by  this  court  before  the 
present  case  was  tried.  Beatson  Copper  Company  v.  Pedrin,  217  Fed. 
43,  133  C.  C.  A.  29.  In  that  case  there  was  a  stipulation  made  in  the 
presence  of  the  jury,  and  before  it  retired,  that  plaintiff  and  defend- 
ant have  until  a  certain  time  "to  make  and  take  exceptions  to  in- 
structions given  and  refused" ;  but  this  court,  citing  the  earlier  cases 
of  Arizona  &  New  Mexico  Railway  Company  v.  Clark,  207  Fed.  817, 
125  C.  C.  A.  305,  and  Western  Union  Telegraph  Company  v.  Baker, 
85  Fed.  690,  29  C.  C.  A.  392,  declined  to  consider  the  assignments  of 
error  in  respect  to  giving  and  refusing  to  give  certain  instructions, 
because  exceptions  were  not  taken  in  open  court  while  the  jury  were 
at  bar.  In  Star  Company  v.  Madden,  188  Fed.  910,  110  C.  C.  A.  652, 
the  Court  of  Appeals  of  the  Second  Circuit  quoted  the  language  of  the 
Supreme  Court  in  Phelps  v.  Mayer,  15  How.  160,  14  L.  Ed.  643,  hold- 
ing that  it  must  appear  by  the  transcript,  not  only  that  the  instruc- 
tions were  given  or  refused  at  the  trial,  but  also  that  the  party  who  com- 
plains of  them  excepted  to  them  while  the  jury  were  at  tne  bar.  In 
Johnson  v.  Garber  et  al.,  73  Fed.  523,  19  C.  C.  A.  556,  Judge  Taft, 
speaking  for  the  Circuit  Court  of  Appeals  of  the  Sixth  Circuit,  held 
to  the  same  effect  and  cited  many  decisions,  going  back  to  Walton  v. 
Uqited  States,  9  Wheat.  651,  6  L.  Ed.  182,  ruling  that  an  exception  to 
be  of  any  avail  must  be  taken  at  the  trial,  and  that,  although  it  may  be 
reduced  to  form  and  signed  afterwards,  the  fact  that  it  was  seasonably 
taken  must  appear  affirmatively  in  the  record  or  bill  of  exceptions  duly 
allowed,  or  otherwise.  The  matter  was  regarded  as  one  of  law,  not- 
withstanding the  fact  that  a  practice  at  variance  with  the  rule  had  ob- 
tained and  was  recognized  and  acquiesced  in  by  the  trial  judge.  Greene 
et  al.  V.  United  States,  154  Fed.  401,  85  C.  C.  A.  251 ;  Montana  Minuig 
Company  v.  St.  Louis  Mining  &  Milling  Company,  147  Fed.  897,  78 
C.  C.  A.  33 ;  Merchants'  Exchange  Bank  v.  McGraw,  76  Fed.  930,  22 
C.  C.  A.  622;  St.  Louis,  I.  M.  &  S.  Railway  Company  v.  Spencer,  71 
Fed.  93,  18  C.  C.  A.  114;  Price  v.  Pankhurst  et  al.,  53  Fed.  312,  3  C. 
C.  A.  551. 

[2]  Paragraph  4  of  the  agreement  made  between  Caughren,  Boynton 
&  Co.,  designated  in  the  agreement  as  the  "railroad  company,"  and 
Alverson  &  Koeper,  which  may  be  called  Alverson's  contract,  provided 
that  if  the  contractor,  in  the  opinion  of  the  engineer,  communicated 
in  writing  by  the  engineer  to  the  contractor,  should  fail  to  comply  with 
the  provisions  of  the  contract  to  be  performed  by  the  contractor,  of 
should  neglect  to  prosecute  the  work  with  a  sufficient  force  to  insure 
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completion  within  the  time  specified,  the  railroad  company,  at  its  op- 
tion, could,  "after  the  expiration  of  10  days  from  the  mailing  of  such 
notice  to  the  contractor  at  his  post  office  address,  cancel  this  contract 
and  declare  the  same  void,  and  a  notice  in  writing  mailed  to  the  con- 
tractor at  his  post  office  address,  signed  by  the  railroad  company,  shall 
be  sufficient  for  that  purpose."  It  was  further  provided  tiiat  in  the 
event  the  contract  was  canceled,  as  therein  provided,  the  contractor 
should  have  no  claim  against  the  railroad  company  for  damages,  and 
the  compensation  or  percentage  unpaid  should  be  retained,  etc.,  "and 
the  railroad  company  may,  at  its  option,  employ  other  parties  to  com- 
plete said  work,  or  any  part  thereof,  and  any  loss  occasioned  by  reason 
of  such  default  to  be  chargeable  against  the  contractor,  the  amount  of 
such  loss  to  be  estimated  by  the  engineer,  whose  decision  shall  be  final 
and  binding  on  the  parties  hereto." 

The  argument  of  plaintiflF  is  that  a  full  compliance  by  the  railroad 
company  with  the  requirements  of  this  provision  of  the  contract  was 
necessary  as  a  condition  precedent  to  a  rescission  by  the  railroad 
company,  even  had  Alverson  given  sufficient  cause  for  a  declaration 
of  forfeiture,  and  it  is  urged  that,  inasmuch  as  the  railroad  company 
did  not  give  the  required  notice  nor  pretend  to,  its  failure  in  that  re- 
gard shows  that  its  officers  fully  understood  that  no  sufficient  grounds 
for  forfeiture  existed,  and  that  letting  the  work  to  other  contractors 
was  done  with  full  knowledge  and  a  deliberate  violation  of  the  rights 
of  Alverson.  But  as  the  bill  of  exceptions  nowhere  shows  that  plain- 
tiff requested  the  District  Court  to  charge  the  jury  in  respect  to  the 
effect  of  paragraph  4  of  Alverson's  contract,  or  that  plaintiff  asked 
the  attention  of  the  trial  court  to  the  point  now  urged,  and  as  no  error 
was  assigned  in  respect  to  the  matter,  there  is  no  ground  for  complaint. 
Phoenix  Railway  Company  v.  Landis,  231  U.  S.  578,  34  Sup.  Ct.  179, 
58  Lr.  Ed.  377;  Humes  v.  United  States,  170  U.  S.  210,  18  Sup.  Ct. 
602,  42  L.  Ed.  1011 ;  Goldsby  v.  United  States,  160  U.  S.  70,  16  Sup. 
Ct.  216, 40  L.  Ed.  343 ;  Isaacs  v.  United  States,  159  U.  S.  487,  16  Sup. 
Ct  51,  40  L.  Ed.  229;  Texas  &  Pacific  Railway  Companv  v.  Volk, 
151  U.  S.  73,  14  Sup.  Ct.  239,  38  L.  Ed.  78;  Schultz  v.  United  States, 
200  Fed.  234,  118  C.  C.  A.  420.  We  do  not  look  upon  the  point  as 
presenting  an  instance  of  "plain  error"  which,  under  rule  11  of  the 
court  (150  Fed.  xxvii,  79  C.  C.  A.  xxvii),  may  be  noticed  at  the  option 
of  the  court. 

Finding  no  reason  to  disturb  the  action  of  the  District  Court,  its 
judgment  is  affirmed. 
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(236  Fed.  336) 

CISCO  et  al.  ▼.  LOOPBR. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    September  18,  1916.) 

No.  4632. 

L  Appeal  and  Ebrob  ^=»728(1) — ^Revikw — Questions  Presented. 

Assignments  of  error  complaining  of  the  admission  or  exclusion  of  evi- 
dence, but  not  quoting  the  evidence  as  required  by  rule  24  (150  Fed.  xxxlli, 
79  C.  C.  A.  xxxlll),  and  unsupported  by  argument  or  reasons  in  the  brief, 
will  not  be  considered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  |  3010 ; 
Dec  Dig.  «S=»728(1).] 

2.  Assault  and  Battery  ^s»18 — Civil  Acjtion — Persons  Liable. 

Where  defendants  participated  in  a  scheme  to  terrorize  the  laborers  of  a 
mine  into  joining  the  union,  and  defendants  were  present  when  plaintiff, 
an  employ^  of  the  mine,  was  assaulted,  defendants  are,  where  they  en- 
couraged the  assault  by  words,  gestures,  or  signs,  liable  as  principals, 
though  they  did  not  actually  commit  it 

[Ed.  Note. — For  other  cases,  see  Assault  and  Battery,  Cent  Dig.  H 
17,  18;  Dec.  Dig.  «=>18.] 

3.  Appeal  and  Error  ^=>273(6) — Exceptions— Sufficienct. 

An  exception  to  a  charge,  which  Is  general,  and  fails  to  specify  the 
particular  part  claimed  to  be  erroneous,  is  insufficient  though  where  the 
excerpt  quoted  showed  the  contention  made,  and  it  was  raised  by  motions 
for  an  Instructed  verdict  It  will  be  considered. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and  Error,  C!ent  Dig.  {  1621; 
Dec.  Dig.  <g=>273(6) ;   Trial,  Cent  Dig.  §  256.] 

4.  Limitation  of  Aotions  ^=»118(2) — Running  of  Statute— Institution  of 

Suit. 

Where  within  the  year  allowed  by  KIrby's  Dig.  Ark.  §  6065,  for  com- 
mencement of  actions  for  assault  and  battery,  plaintiff  fil^  his  first 
amended  petition,  on  which  day  sununous  was  issued  to  the  marshal  for 
service  on  defendant,  but  was  subsequently  returned,  because  no  deposit 
for  costs  had  been  made,  the  action,  though  because  of  plaintHTs  inability 
to  find  security  for  costs,  service  of  summons  was  delayed,  was  ciHumenced 
within  time;  the  filing  of  the  petition  and  delivery  of  the  summons  for 
service  marking  the  conmiencement  of  an  action. 

[Ed.  Note. — For  other  cases,  see  Limitation  of  Actions,  Cent  Dig.  { 
528;   Dec.  Dig.  «&=>118(2).l 

In  Error  to  the  District  Court  of  the  United  States  for  the  West- 
em  District  of  Arkansas ;  Frank  A.  Youmans,  Judge. 

Action  by  O.  T.  Looper  against  Mike  Cisco  and  others.  There  was 
a  judgment  for  plaintiff,  and  defendants  bring  error.    Affirmed. 

John  Goolsby,  of  Hartford,  Ark.,  and  George  W.  Dodd,  Holland  & 
Holland,  Thomas  B.  Pryor,  and  Covington  &  Grant,  all. of  Ft  Smith, 
Ark.,  for  plaintiffs  in  error. 

Daniel  Hon,  of  Ft.  Smith,  Ark.  (John  P.  Woods,  of  Ft.  Smith,  Arlc, 
on  the  brief),  for  defendant  in  error. 

Before  SANBORN,  ADAMS,  and  GARLAND,  Circuit  Judges. 

ADAMS,  Circuit  Judge.  This  was  an  action  at  law,  brought  by 
Looper  against  Cisco  and  17  other  named  defendants,  in  which  plain- 

^soFor  oUier  cases  see  same  topic  ft  KEY-NUMBER  Id  all  Key-Numbered  Digests  ft  Indexet 
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tiff  sought  recovery  of  damages  alleged  to  have  been  sustained  by 
him  by  an  assault  and  battery  committed  on  him  by  the  defendants. 
At  the  close  of  all  the  evidence,  the  court  instructed  a  verdict  for 
some  of  the  defendants,  and  submitted  the  case  to  the  jury  as  to  the 
Others.  The  trial  resulted  in  a  verdict  and  judgment  against  Cisco  and 
the  others  for  |1,250.  To  reverse  this  judgment  they  prosecute  this 
writ  of  error. 

The  amended  complaint,  on  which  the  case  went  to  trial,  is  substan- 
tially this:  That  defendants  on  the  6th  day  of  April,  1914,  while  plain- 
tiff was  at  work  in  the  employ  of  the  Bache-Denman  Coal  Company,  as 
foreman  at  one  of  its  coal  mines  located  in  Sebastian  county.  Ark., 
known  as  mine  No.  4,  with  other  persons  unknown  to  plaintiff,  marched 
in  a  large  body  to  the  mine,  fell  upon  and  beat  the  plaintiff,  and  com- 
pelled him  to  draw  the  fire  from  the  furnace  under  the  boilers  of  the 
mine,  and  while  he  was  so  doing  continued  to  beat  and  ill-treat  him, 
so  that  he  was  seriously  hurt  and  suffered  great  bodily  pain  and  in- 
jury. 

Defendants,  in  due  course,  appeared  and  filed  their  answer,  deny- 
ing the  allegations  of  the  complaint,  pleading  specially  that  the  suit 
was  not  brought  within  one  year  after  the  cause  of  action '  accrued, 
and  was  therefore  barred  by  the  statute  of  limitations  of  the  state  of 
Arkansas. 

At  the  trial  evidence  was  produced  showing  that  on  the  6th  day 
of  April,  1914,  a  body  of  several  hundred  men,  including  the  de- 
fendants, by  prearrangement,  assembled  at  a  schoolhouse  not  far 
distant  from  the  mine,  for  the  purpose  of  devising  a  scheme  for  union- 
izing that  mine,  which  before  then  had  been  operated  by  nonunion 
men ;  that  after  some  speech-making  they  proceeded,  with  band  play- 
ing, flag  flying,  and  with  much  noisy  demonstration,  to  the  mine ;  that 
on  arriving  there  they  kept  up  their  noise,  and  in  the  midst  of  much 
confusion  created  thereby  some  person  or  persons  among  them  ordered 
plaintiff  to  draw  the  fire  from  the  furnace  under  the  boilers,  by  which 
the  mine  was  operated,  and  thus  stop  its  working,  and  simultaneously 
fell  upon  and  beat  the  plaintiff  and  other  employes  of  the  coal  com- 
pany there  at  work. 

The  plaintiff  was  compelled  to  rely  largely  upon  the  testimony  of 
the  defendants,  and  others  associated  with  them,  for  evidence  to  sus- 
tain his  complaint.  These  witnesses  testified  with  manifest  indisposi- 
tion to  make  any  full,  frank,  or  fair  statement,  but  admitted,  in  effect, 
that  an  assault  was  made  upon  the  plaintiff,  that  a  large  crowd  was 
present  at  the  time  of  the  assault,  that  they  did  their  work  with 
much  shouting,  noise,  and  confusion,  and  that  the  defendants  were 
present.  But  each  and  every  one  of  them  denied  any  participation  in 
the  assault,  and  testified  that  they  could  not  identify  any  one  who 
actually  committed  it.  There  was,  however,  abundant  testimony  to 
the  effect  that  the  crowd  present,  which  consisted  of  hundreds  of  men 
and  women,  generally  joined  in  abusing  the  plaintiff  and  his  cowork- 
ers, and  in  encouragement  of  the  assault  made  upon  them,  and  there 
was  evidence  tending  to  show  a  state  of  facts,  including  language,  con- 
duct, and  behavior  of  the  defendants,  which,  by  themselves  or  by  fair 


Digitized  by  VjOOQIC 


470  149  G.  C.  A.  RBP0BT8 

and  reasonable  inferences  deducible  from  them,  tended  to  show  that 
defendants  themselves  encouraged  and  abetted  the  assault 

During  the  progress  of  the  trial  plaintiff  dismissed  his  suit  as  against 
defendants  Jim  Lee,  A.  Y.  Reed,  Will  Johnston,  George  Struth,  and 
Andy  Zaccanti,  and  the  case  proceeded  to  final  hearing  against  the 
defendants  Mike  Cisco,  John  Kiger,  Tom  Kiger,  Chas.  McCowen, 
Louis  Fioretti,  James  Slankard,  Vergil  Stroud,  Pete  Clements,  John 
Bumpass,  W.  P.  Fitzgerald,  W.  C.  Chambers,  Clint  Burns,  and  Joe 
Overman.  At  the  close  of  the  evidence  the  court  declined  to  instruct  a 
verdict  in  favor  of  any  of  the  remaining  defendants,  as  requested  by 
them,  and  charged  the  jury  fully  as  to  the  law  governing  the  case — 
amongst  other  things,  as  follows : 

**There  Is  no  direct  testimony,  I  may  say  there  Is  no  testimony  at  all,  tend- 
ing to  show  that  any  one  of  these  defendants  struck  the  plaintiff,  or  threw 
any  missile  at  him.  You  are  then  to  determine  whether  they  were  connected 
In  any  way  with  the  assault.  In  conformity  with  the  rules  that  I  now  give  you. 

''A  person  who  Is  present  at  the  commission  of  an  assault  and  battery,  and 
encourages  and  Incites  by  words,  gestures,  looks,  or  signs,  or  by  any  other 
means.  Is  'aiding  and  abetting*  the  same,  and  Is  liable  as  a  prlncipaL  You 
are  then  to  determine,  from  all  the  facts  and  circumstances  In  the  testimony, 
whether  these  defendants,  or  any  of  them,  encouraged  and  Incited  by  words, 
gestures,  looks,  or  signs,  or  by  any  other  means,  the  assault  upon  this  plain- 
tiff. The  fact  that  a  person  Is  present  at  the  commission  of  an  assault  and 
battery,  or  within  a  reasonable  distance,  so  that  he  knows  what  is  going  on, 
without  disapproving  or  opposing  It,  is  evidence  on  which,  in  connection  with 
other  circumstances,  it  is  competent  for  the  Jury  to  infer  that  he  aided  and 
abetted  the  same.    •    •    • 

"Mere  presence  without  participation  will  not  suffice,  if  no  act  whatever  is 
done  in  concert,  and  no  confidence  intentionally  imparted  by  such  presence  to 
the  perpetrators.  In  other  words,  if  these  defendants  were  present  through 
idle  curiosity,  with  no  intention  that  their  presence  should  Inspire  confidence 
in  those  who  made  the  assault  upon  Looper,  then  such  defendants  are  not  lia- 
ble in  this  action.  They  must  have  been  there  with  a  conscious  purpose  that 
their  presence  would  inspire  confidence  in  those  who  perpetrated  the  assault. 
If  they  were  there  for  that  purpose,  and  you  are  to  take  aU  the  facts  and 
circumstances  in  this  case  to  determine  that  question,  then  they  are  liable 
In  this  action." 

Defendants  assign  for  error  that  the  court  erred  (1)  in  ruling  on 
the  admission  and  exclusion  of  evidence ;  (2)  in  denying  their  several 
motions  for  an  instructed  verdict  in  their  favor;  (3)  in  giving  to  the 
jury  the  charge  above  quoted ;  and  (4)  in  ruling  that  plaintiff's  cause 
of  action  was  not  barred  by  the  statute  of  limitations. 

[1]  Counsel  for  plaintiffs  in  error  have  failed  to  quote  the  evi- 
dence alleged  to  have  been  improperly  admitted  or  excluded,  as  re- 
quired by  our  rule  24  (150  Fed.  xxxiii,  79  C.  C.  A.  xxxiii),  or  to  pre- 
sent any  argument  or  reasons  in  support  of  their  first  assignment  of 
error  concerning  admission  and  rejection  of  evidence.  We  therefore 
refrain  from  any  special  consideration  of  it. 

[2]  In  support  of  their  second  assignment,  they  contend  that  there 
was  no  evidence  tending  to  show  that  defendants,  or  either  of  them, 
committed  the  assault  upon  plaintiff,  or  aided  or  abetted  any  other  per- 
son in  so  doing.  We  have  carefully  read  the  evidence  of  every  wit- 
ness produced,  either  for  plaintiff  or  defendant,  and  agree  with 
counsel  for  defendants  that  there  is  no  direct  evidence  to  the  effect 
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that  either  of  Ae  defendants  actually  assaulted  the  plaintiff.  But  we 
find  beyond  any  reasonable  doubt  that  the  defendants  were  with 
the  body  of  men  and  women  who  accompanied  the  persons  who  did 
commit  the  assault  to  the  mine,  and  remained  with  them  while  the 
assault  was  being  made.  In  addition  to  this,  we  are  advised  by 
the  necessary  intendment  of  the  verdict  of  the  jury,  in  the  light  of 
the  charge  of  the  court,  that  the  defendants  themselves  "encour- 
aged and  incited  the  assault  upon  the  plaintiff,"  by  whomsoever  made. 

But  counsel  say  that  the  finding  of  the  jury  in  thfs  particular  was 
brought  about  by  an  erroneous  charge  of  the  court  to  the  effect,  as 
already  appears  in  the  part  of  the  charge  quoted,  that  a  person  pres- 
ent at  the  commitment  of  an  assault  and  battery,  encouraging  its 
commission  by  words,  gestures,  looks,  or  signs,  is  an  aider  and  abettor, 
and  liable  as  a  principal.    Was  this  charge  erroneous  ? 

We  cannot  read  the  record  of  this  case  without  feeling  a  deep  in- 
dignation at  the  method  adopted  by  those  who  proposed  to  unionize 
the  mine  in  question.  No  one  now  doubts  the  right  of  any  or- 
ganized or  unorganized  body  of  men  to  seek  to  persuade  in  a  peaceful 
and  orderly  way  their  fellow  men  to  join  their  ranks;  but  violence 
and  lawlessness,  as  arguments  to  that  end  or  as  means  of  coercing 
others,  cannot  be  tolerated.  Any  persons  who  resort  to  violence  to  ac- 
complish their  purposes  fall  under  the  condemnation  of  the  law,  and 
cannot  escape  responsibility  therefor  by  any  subterfuge  adopted  to  con- 
ceal or  mystify  their  identity.  To  make  the  law  effectual  as  against 
any  such  practices,  it  must,  in  our  opinion,  be  held  that  any  one  who 
consciously  participates  in  the  creation  of  a  state  of  confusion,  in- 
tended to  prevent  identification  of  the  wrongdoer,  or  to  safeguard  him 
from  detection  or  screen  him  from  the  consequences  of  his  act,  is  an 
aider  and  abettor  in  the  accomplishment  of  the  wrong,  and  should 
be  held  as  a  principal  in  its  perpetration.  Such,  we  thiiiJc,  is  the  sub- 
stance of  the  charge  complained  of.  A  careful  reading  of  it,  with  its 
modifications  and  limitations,  shows  that  it  is  fully  as  favorable  to  the 
defendants  as  they  were  entitled  to. 

[3]  The  exception  to  the  charge  was  general,  and  failed  to  properly 
specify  the  particular  part  of  it  claimed  to  be  erroneous ;  but  in  view 
of  the  fact  that  the  excerpt  quoted  presents  the  question  of  law  in- 
volved in  the  case,  and  of  the  further  fact  that  the  same  question  is 
p^:esented  by  the  motions  for  an  instructed  verdict,  we  have  consid- 
ered the  question  as  if  properly  raised  by  the  exception  to  the  charge. 

[4]  Was  the  action  barred  by  the  statute  of  limitations?  By  sec- 
tion 5065,  Kirby's  Digest  of  the  Statutes  of  Arkansas,  it  is  provided 
that  actions  for  assault  and  battery  must  be  conmienced  within  one 
year  after  the  cause  of  action  accrues.  The  cause  of  action  in  this 
case  accrued  April  6,  1914.  The  first  amended  petition,  which  brought 
in  as  defendants  jdl  the  persons  now  plaintiffs  in  error  here,  was 
filed  May  25,  1914,  and  on  that  day  summons  was  issued  to  the  mar- 
shal for  service  on  them.  The  siunmons  was  received  by  the  mar- 
shal prior  to  June  22,  1914,  for  on  that  day  he  made  a  return  that  the 
summons  was  not  served  because  no  deposit  for  costs  had  been 
:niade.    Afterwards  some  amendments  to  the  petition  were  made  and 
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some  other  proceedings  had,  from  which  defendants'  counsel  argue 
that  the  summons  was  not  delivered  to  the  marshal  with  any  intention 
that  it  should  be  served  by  him.  They  claim  that  the  law  of  Arkansas 
governing  this  matter  is  declared  by  the  Supreme  Court  of  that  state  in 
the  case  of  ^ilkins  v.  Worthen,  62  Ark.  406,  36  S.  W.  22,  wherein  the 
court  said : 

*The  statute  provides  that  *a  civil  action  Is  commenced  by  filing  in  the  of- 
fice of  the  proper  court  a  complaint  and  causing  a  summons  to  be  issued  there- 
on.' ♦  ♦  ♦  But  the  mere  signing  and  sealing  a  summons  by  the  clerk  is  not 
sufficient  It  must  be  delivered  to  the  sheriff,  or  to  some  one  for  him,  and 
with  the  intention  and  purpose  of  pladng  it  in  the  hands  of  the  sheriff  to  be 
served." 

Claiming  this  to  be  a  correct  exposition  of  the  law,  which,  for 
the  purposes  of  this  case,  we  may  concede,  coimsel  argue  that  the 
proof  discloses  that  no  bona  fide  intent  or  purpose  was  made  by  the 
plaintiff  or  his  counsel  to  have  the  summons  served  on  the  defendants, 
and  as  a  result  that  the  action  was  not  commenced  when  it  purports 
to  have  been. 

After  a  careful  reading  of  the  proof,  we  are  unable  to  agree  with 
this  contention  of  counsel.  We  think  it  clearly  appears  from  several 
indisputable  facts  disclosed  in  the  record  that,  although  plaintiff  had 
some  difficulty  in  finding  security  for  costs,  he  made  an  honest  effort  to 
have  his  summons  served  by  the  marshal  within  due  time,  and  that  it 
was  ultimately  so  served. 

Finding  no  error  in  the  proceedings  below,  the  judgment  is  af- 
firmed. 


(236  Fed.  340) 

BABCOCK  &  WILCOX  et  al.  ▼.  AMERICAN  SURETY  CO.  OF  NEW  YORK. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    September  4,  1916.) 

No.  4477. 

1.  Appeal  anp  Ebrob  ^=:»184 — ^Waiver  of  Ebrobs — Objections. 

Where  a  case  was  tried  by  the  court  as  one  in  equity  without  objection^ 
the  point  that  the  case  was  an  action  at  law  cannot  be  raised  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  SI  1149, 
1150,  1179-1183 ;  Dec.  Dig.  «S=»184.] 

2.  United   States  ^=»67(2) — Contractobs'   Bonds — ^Liability  of  Subett— 

constbuction  of  liability. 

An  agreement  for  the  erection  of  a  building  for  an  Indian  school  pro- 
vided that  the  contractor  should  comply  with  Act  Feb.  24,  1905,  c.  778,  3a 
Stat.  811  (Comp.  St.  1913,  §  0923),  for  the  protection  of  persons  furnishing 
materials  and  labor.  The  act  referred  to  declares  that  any  i)erson  enter- 
ing into  a  formal  contract  with  the  United  States  for  the  construction  of 
any  public  building  shall  execute  the  usual  penal  bond,  with  the  obligation 
that  such  contractor  shall  promptly  make  payments  to  all  persons  supply- 
ing him  with  labor  and  materials,  and  that,  if  no  suit  be  brought  by  the 
United  States  within  six  months  from  the  completion  of  the  contract  then 
those  supplying  the  contractor  with  labor  and  materials  may  sue.  The 
bond  furnished  by  the  contractor  was  conditioned  that  he  should  keep, 
observe,  and  perform  all  covenants,  conditions,  and  agreements  men- 
tioned in  the  articles  of  agreement  for  the  erection  of  the  building.    HeH 

^=»For  other  cases  s«e  same  topic  &  KEY-NUMBER  in  aU  Key-Numbwed  DigtsU  &  lnd«z« 
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that,  though  the  contract  required  the  contractor  to  furnish  lahor  and 
materials  for  the  erection  of  the  building  and  to  give  bond  for  the  pro- 
tection of  laborers  and  materialmen,  yet  as  payment  of  their  claims  was 
not  made  a  condition  of  the  bond,  the  liability  of  the  surety  cannot  by 
construction  be  extended,  so  as  to  include  them,  on  the  theory  that  the 
agreement  to  furnish  the  labor  and  materials  was  equivalent  to  an  agree- 
ment to  pay  therefor. 

[Ed.  Note.— For  other  cases,  see  United  States,  Gent.  Dig.  |  50;   Dec. 
Dig.  <&=>67(2).] 

Appeal  from  the  District  Court  of  the  United  States  for  the  District 
of  South  Dakota;  Jas.  D.  Elliott,  Judge. 

Action  by  Babcock  &  Wilcox  against  Silas  N.  Opdahl  and  the  Amer- 
ican Surety  Company  of  New  York.  From  a  judgment  for  defend- 
ant Surety  Company,  plaintiffs  appeal.    Affirmed. 

Karl  Goldsmith,  of  Pierre,  S.  D.  (A.  E.  Boyesen  and  H.  H.  Flor, 
both  of  St.  Paul,  Minn.,  and  Henry  R.  Homer  and  Glenn  W.  Martens, 
both  of  Pierre,  S.  D.,  on  the  brief),  for  appellants. 

C.  O.  Bailey,  of  Sioux  Falls,  S.  D.,  and  Charles  R.  Fowler,  of  Min- 
neapolis, Minn.,  for  appellee. 

Before  GARLAND,  Circuit  Judge,  and  MUNGER,  District  Judge. 

GARLAND,  Circuit  Judge.  The  appellants  brought  this  action  as 
an  action  in  equity  against  Opdahl  and  the  surety  company,  to  recover 
the  value  of  materials  sold  by  appellants  to  Opdahl  and  used  in  the 
construction  of  the  dormitory  hereinafter  mentioned.  The  complaint 
contained  two  causes  of  action.  The  first  cause  of  action  was  an  ac- 
tion at  law  upon  a  bond  given  by  Opdahl  and  the  surety  company  to 
secure  the  faithful  performance  of  a  contract  which  Opdahl  had  en- 
tered into  with  the  United  States  for  the  construction  and  completion 
of  a  brick  dormitory  at  the  Pierre  Indian  School,  Pierre,  S.  D.,  dated 
July  26,  1911.  The  second  cause  of  action  after  pleading  the  facts 
substantially  as  in  the  first  cause  of  action,  with  the  added  allegation 
that  Opdahl  and  the  surety  company  had  not  executed  such  a  bond  as 
the  law  required  prayed  for  damages.  The  case  was  heard  by  the 
court  and  it  was  ruled  that  the  appellants  and  other  intervening  claim- 
ants should  elect  upon  which  cause  of  action  they  would  proceed.  They 
elected  to  proceed  on  the  first. 

[  1  ]  We  do  not  think  there  was  any  error  in  the  ruling  of  the  court 
compelling  an  election.  Whether  the  case  ought  to  have  been  tried 
as  a  case  in  equity  or  at  law  is  not  now  important,  as  it  was  tried  by 
the  court  as  an  equity  action,  and  no  objection  was  made  as  to  the 
form  of  trial.  At  the  close  of  the  trial  the  court  ruled  that  there  could 
be  no  recovery  upon  the  bond,  as  it  nowhere  contained  a  condition  that 
Opdahl  would  pay  the  claims  of  the  appellants  and  other  interveners. 

[2]  A  decree  having  been  entered  for  the  appellee,  the  appellants 
appeal.  Article  8  of  the  contract  between  Opdahl  and  the  United  States 
reads  as  follows : 

"It  is  further  covenanted  and  a^eed  that  in  the  execution  of  the  said  work 
the  party  of  the  second  part  will  comply  strictly  with  the  provisions  of  the 
act  of  Congress  approved  August  1,  1892,  relating  to  the  limitation  of  the 
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hours  of  dally  service  of  laborers  and  meohanlcs  employed  upon  the  public 
works  of  the  United  States  and  the  District  of  Columbia,  and  the  act  of 
Congress  approved  February  24,  1005,  for  the  protection  of  persons  fur- 
nishing materials  and  labor  In  the  construction  of  public  works.** 

The  condition  of  the  bond  signed  by  the  surety  company  is  as  fol- 
lows: 

"The  nature  of  this  obligation  is  such  that.  If  the  said  Silas  N.  Opdahl,  his 
heirs,  executors,  administrators,  and  assigns,  or  any  of  them,  shall  well  and 
truly  observe,  perform,  and  keep  all  the  covenants,  conditions,  and  agreements 
mentioned  in  certain  articles  of  agreement,  bearing  date  the  26th  day  of  July, 
1911,  between  the  Commissioner  of  Indian  Affairs  and  Silas  N.  Opdahl,  con- 
tractor, for  erection  and  completion  of  a  brick  dormitory  building  at  the 
Pierre  Indian  School,  Pierre,  South  Dakota,  according  to  the  true  intent  and 
meaning  of  said  agreement,  then  the  above  obligation  to  be  void ;  otherwise,  to 
remain  In  full  force  and  virtue." 

The  act  of  Congress  of  February  24,  1905,  amending  the  act  of 
August  13,  1894  (28  Stat.  278,  c.  280),  contains  the  following  language: 

"That  hereafter  any  person  or  persons  entering  into  a  formal  contract  with 
the  United  States  for  the  construction  of  any  public  buUdlng,  or  the  prosecu- 
tion and  completion  of  any  public  work,  or  for  repairs  upon  any  public  build- 
ing or  public  work,  shall  be  required  before  commencing  such  work,  to  execute 
the  usual  penal  bond,  with  good  and  sufficient  sureties,  with  the  additional 
obligations  that  such  contractor  or  contractors  shall  promptly  make  payments 
to  all  persons  supplying  him  or  them  with  labor  and  materials  in  the  prosecu- 
tion of  the  work  provided  for  in  such  contract  •  •  •  If  no  suit  should  be 
brought  by  the  United  States  within  six  months  from  the  completion  and  final 
settlement  of  said  contract,  then  the  person  or  persons  supplying  the  con- 
tractor with  labor  and  materials  shall,  upon  ai^lication  therefor,  and  fur- 
nishing affidavit  to  the  department  under  the  direction  of  which  said  work  has 
been  prosecuted  that  labor  or  materials  for  the  prosecution  of  such  work 
has  been  supplied  by  him  or  them,  and  payment  for  which  has  not  been 
made,  be  furnished  with  a  certified  copy  of  said  contract  and  bond,  upon 
which  he  or  they  shall  have  a  right  of  action,  and  shall  be,  and  are  hereby, 
authorized  to  bring  suit  in  the  name  of  the  United  States  in  the  Circuit  Court 
of  the  United  States  in  the  district  in  which  said  contract  was  to  be  per- 
formed and  executed,  irrespective  of  the  amount  in  controversy  in  sudi  suit, 
and  not  elsewhere,  for  his  or  their  use  and  benefit,  against  said  contractor  and 
his  sureties,  and  to  prosecute  the  same  to  final  Judgment  and  execution." 

The  bond,  as  will  be  seen,  did  not  contain  the  additional  obligation 
required  by  the  statute ;  but  it  is  argued  for  appellants  that,  as  the 
contract  required  Opdahl  to  furnish  all  the  materials,  this  was  equiv- 
alent to  an  agreement  on  Opdahl's  part  to  pay  for  the  same,  and  that 
the  bond  having  been  given  to  secure  the  faithful  performance  of  the 
contract  the  surety  company  can  be  held  liable  for  the  amotmt  due  for 
materials  furnished  to  Opdahl  by  appellants. 

The  word  "furnish"  in  the  contract  would  in  a  settlement  between 
the  United  States  and  Opdahl,  of  course,  be  given  its  full  significance, 
but  we  cannot  hold  that  as  against  the  Surety  Company,  the  word 
**furnish"  shall  be  given  the  broad  meaning  contended  for  by  counsel 
for  appellants.  No  case  has  been  cited  by  counsel  for  the  appellants 
parallel  in  all  its  facts  to  the  case  at  bar.  When  all  is  said  the  case 
is  simply  this :  That  Opdahl  by  his  contract  agreed  to  give  a  bond  ob- 
ligating himself  to  pay  the  claims  of  materialmen,  but  he  failed  to  give 
any  such  bond.    The  surety  company  signed  the  bond  which  was  ex- 


Digitized  by  VjOOQIC 


SHEINBERG  V.  HOFFMAN  475 

«cuted,  and  no  other.  The  bond  itself  did  not  provide  for  the  payment 
of  materialmen,  nor  did  the  contract  contain  any  such  provision. 

The  case  is  not  difficult,  unless  we  try  to  make  it  different  from 
iw^hat  it  really  is.  We  have  examined  the  cases  cited  by  appellants, 
especially  Peake  v.  United  States,  16  App.  D.  C.  415,  and  Speir  v. 
United  States,  31  App.  D.  C.  476,  and  find  that  in  those  cases,  while 
the  bonds  were  defective,  the  contracts  did  provide  that  the  contractor 
should  pay  for  the  material  that  went  into  the  work.  The  cases  which 
give  the  word  "furnish"  the  broad  signification  contended  for  were 
cases  brought  by  the  obligee  of  the  bond,  such  as  the  United  States 
in  the  present  action.  Such  cases  as  Scott-GraflF  Lumber  Co.  v.  In- 
dependent School  District,  No.  1,  112  Minn.  474,  128  N.  W.  672,  Un- 
ion Sewer  Pipe  Co.  v.  Olson,  82  Minn.  187,  84  N.  W.  756,  Greenfield 
Lumber  &  Ice  Co.  v.  Parker,  159  Ind.  571,  65  N.  E.  747,  and  Electric 
Appliance  Co.  v.  United  States  Fidelity  &  Guaranty  Co.,  110  Wis. 
434,  85  N.  W.  648,  S3  L.  R.  A.  609,  illustrate  the  true  rule.  It  is  un- 
fortunate for  the  materialmen  that  the  case  stands  as  it  does,  but  we 
may  not  by  construction  make  other  and  different  contracts  than  those 
made  by  the  parties.  The  conclusion  which  we  have  reached  on  this 
branch  of  the  case  renders  it  unnecessary  to  consider  whether  or  not 
the  suit  was  premature. 

Judgment  affirmed. 


(236  Fed.  343) 

SHEINBERG  et  aL  v.  HOFFMAN. 

(Circuit  CV>art  of  Appeals,  Third  Olrcult    October  26, 1916.) 

No.  2162. 

1.  Bawkruptot  ^=»414(1) — ^Dischaboe — Riairr  to — Failubb  to  Keep  Books. 

Where  a  bankrupt's  discharge  Is  oinM)sed  under  Bankruptcy  Act  July  1, 
1S96,  c  541,  §  14b,  30  Stat  550  (Comp.  St  1913,  {  9598),  on  the  ground  of 
his  failure  to  keep  books  and  his  destruction  of  memoranda,  a  creditor 
has  the  burden,  not  only  of  showing  the  bankrupt's  failure,  or  his  destruc- 
tion of  memoranda,  but  of  showing  that  the  bankrupt  Intended  thereby 
to  conceal  his  financial  condition. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Oent  Dig.  §  720;  Dec. 
Dig.  «=»414(1).] 

2.  Bankruptcy  ^=»467 — Dischaboe — Review. 

Findings  of  fact  by  a  master  approved  by  the  court  are  presumptively 
correct,  and  will  be  upheld  on  appeal,  If  supported  by  substantial  evi- 
dence, unless  a  clear  mistake  is  shown. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent.  Dig.  {  929;  Dec.  Dig. 
«=»467.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  West- 
ern District  of  Pennsylvania ;  W.  H.  Seward  Thomson,  Judge. 

In  the  matter  of  the  bankruptcy  of  Abraham  Hoffman.  Benjamin  Shelnberg 
and  Jacob  Welsberg,  trading  as  Shelnberg  &  Welsberg,  creditors,  objected  to 
the  bankrupt's  petition  for  a  discharge,  and  from  an  order  of  discharge  they 
appeal.    Affirmed. 

Lowrle  C.  Barton  and  Harry  M.  Stein,  both  of  Pittsburgh,  Pa.,  for  appellants. 
W.  C.  Pentz  and  John  J.  Pentz,  both  of  Du  Bols,  Pa.,  for  appellee. 

Before  BUFFINGTON,  McPHERSON,  and  WOOLLBY,  Circuit  Judges. 

J-  —  I 
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WOOLLEY,  Circuit  Judge.  The  bankrupt  petitioned  for  a  dis- 
charge. The  appellant  creditors,  having  demanded  of  the  bankrupt 
the  payment  of  their  claim  in  full  and  being  refused,  opposed  the  dis- 
charge upon  specifications  under  section  14b  (2)  (4)  of  die  Bankruptcy 
Act  (30  Stat,  at  Large,  544),  as  follows : 

That  the  bankrupt,  with  intent  to  conceal  his  financial  condition,  (1) 
failed  to  keep  certain  books  of  account,  and  (2)  destroyed  certain  rec- 
ords, from  which  such  condition  might  be  ascertained;  and  (3)  con- 
cealed a  part  of  his  property  with  intent  to  hinder,  delay  and  defraud 
his  creditors. 

The  master  found  (1)  that  the  bankrupt  failed  to  keep  certain 
books  but  not  with  intent  to  conceal  his  financial  condition,  and  that 
from  the  records  kept,  his  financial  condition  could  be  ascertained; 
and  (2)  that  the  bankrupt  destroyed  certain  loose  slips  on  which  he  had 
entered  memoranda  of  personal  and  business  expenses,  which  after 
bankruptcy  he  classified  and  copied  into  a  book;  that  the  book  was 
produced  with  full  explanation  of  the  entries,  and  that  the  slips  were 
not  destroyed  with  intent  to  conceal  his  financial  condition.  And  finally 
the  master  found,  (3)  in  the  entire  absence  of  evidence  upon  the  sub- 
ject, that  the  bankrupt  had  concealed  no  part  of  his  property  with  in- 
tent to  hinder,  delay  and  defraud  his  creditors ;  and,  therefore,  recom- 
mended his  discharge. 

The  District  Court  affirmed  the  report  of  the  master  and  ordered  die 
discharge  of  the  bankrupt.    This  is  an  appeal  from  that  order. 

[1J  In  determining  whether  the  bankrupt  had  offended  against  the 
provisions  of  the  Bankruptcy  Act  in  failing  to  keep  certain  books  and 
in  dcstro)dng  certain  slips,  the  master  found  that  the  objecting  cred- 
itors had  failed  to  prove  the  essential  element  of  the  offense  that  the 
acts  done  and  omitted  by  the  bankrupt  were  with  intent  to  conceal  his 
financial  condition,  and  accordingly  recommended  the  discharge  of  the 
bankrupt  under  authority  of  the  cases  which  hold  that: 

"Where  a  creditor  seeks  to  prevent  a  discharge,  on  such  ground  (failing  to 
keep  books),  the  burden  is  on  liim,  not  only  to  show  that  the  bankrupt  failed 
to  keep  books  of  accounts,  but  that  his  omission  was  with  intent  to  conceal 
his  financial  condition."  In  re  Garrison,  149  Fed.  178,  79  O.  C.  A.  126;  In 
re  Marcus  (D.  C.)  192  Fed.  743 ;  In  re  Mmer,  212  Fed.  920.  129  O.  C.  A.  440; 
In  re  Brockman  (D.  C)  168  Fed.  1015;  In  re  Burateln  (D.  C.)  160  Fed.  765; 
In  re  HaskeU  (D.  C.)  164  Fed.  301. 

The  District  Court  cannot  be  charged  with  error  of  law  in  affirming 
the  finding  of  the  master  based  upon  this  rule. 

[2]  The  findings  of  fact  bv  the  master  and  affirmed  by  the  court 
are  presumptively  correct  and  will  be  upheld  on  appeal,  if  supported 
by  substantial  evidence,  or  unless  a  clear  mistake  is  shown.  Epstein 
V.  Steinfeld,  210  Fed.  236,  127  C.  C.  A.  54;  Coder  v.  Arts,  152  Fed. 
943,  946,  82  C.  C.  A.  91,  15  L.  R.  A.  (N.  S.)  372;  Ohio  Valley  Bank 
v.  Mack,  163  Fed.  155,  89  C.  C.  A.  605,  24  L.  R.  A.  (N.  S.)  184; 
Wilson  V.  Continental  B.  &  L.  Asso.,  232  Fed.  824,  147  C.  C.  A.  18. 
We  discern  no  mistake  in  the  findings  of  fact.  As  they  are  substantially 
supported  by  the  evidence,  we  are  not  inclined  to  disturb  them. 

The  decree  below  is  affirmed. 
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(236  Fed.  846) 

REED  ▼.  ANDERSON  et  aL 

(Gircait  Ck)art  of  Appeals,  Eighth  Circuit    October  5,  1916.) 

No.  4607. 

Appeaii  and  Ebbob  ^s»744— Pebfection  of  Appeal— Fiuno  Assioivment  ot 
Ebbob. 

Where  an  appeal  was  granted  on  August  17th,  and  the  supersedeas 
bond  approved  and  filed  August  27th,  but  no  assignment  of  error  was  filed 
until  September  25th,  the  appeal  will  be  dismissed  for  noncompliance 
with  rule  11  of  the  Circuit  Court  of  Appeals,  Eighth  Circuit  (91  B'ed.  vi, 
82  C.  C.  A.  Ixxxviii),  declaring  that  plaintiff  in  error  or  appellant  shall 
file  with  the  derk  of  the  court  below,  with  his  petition  for  a  writ  of  error 
or  appeal,  an  assignment  of  errors;  the  assignment  of  errors  not  being 
filed  with  or  before  the  supersedeas  bond,  so  as  to  come  in  time. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  {{  3043- 
8048;   Dec.  Dig.  <8=s»744.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  New  Mexico ;  Wm.  H.  Pope,  Judge. 

Action  between  Mary  A.  Reed  and  Lucy  M.  Anderson  and  others. 
From  a  judgment  for  the  latter,  the  former  appeals.    Appeal  dismissed. 

Homer  S.  Hurst,  of  Oklahoma  City,  Okl.,  E.  P.  Davies,  of  Santa 
Fe,  N.  M.,  and  Victor  A.  Sniggs,  of  Oklahoma  City,  Okl.,  for  appel- 
lant. 

Reed  Holloman,  of  Santa  Fe,  N.  M.,  for  appellees. 

Before  SANBORN,  Circuit  Judge,  and  TRIEBER  and  VAN 
VALKENBURGH,  District  Judges. 

TRIEBER,  District  Judge.  The  appeal  in  this  case  was  granted  and 
filed  in  the  office  of  the  clerk  of  the  District  Court  on  August  17,  1915. 
The  supersedeas  bond  was  approved  and  filed  August  27,  1915,  but  no 
assignment  of  errors  was  filed  until  September  25,  1915.  On  that  day 
counsel  for  appellant  filed  a  motion  to  have  the  assignment  of  errors 
filed  nimc  pro  tunc  as  of  August  17,  1915,  the  day  the  appeal  was 
granted.    A  hearing  was  had  on  this  motion,  and  by  the  court  denied. 

In  view  of  the  settled  rule  of  this  court  the  merits  of  this  case  are 
not  before  us.  In  Webber  v.  Mihills,  124  Fed.  64,  59  C.  C:  A.  578, 
this  court  held : 

"Attention  has  been  sharply  caUed  to  this  rule  (Rule  11,  C.  C.  A,,  Eighth 
Circuit  [91  Fed.  vi,  32  C.  C.  A.  Ixxxviii])  and  the  announcement  has  been 
plainly  made  that  it  would  be  enforced,  although  in  the  earUer  cases  the 
errors  assigned  were  carefuUy  examined,  that  no  Injustice  might  result  from 
an  unexpected  application  of  the  rule  [citing  cases].  But  in  the  later  cases 
the  rule  has  been  steadily  and  uniformly  enforced  [citing  cases].  •  •  ♦ 
The  assignment  of  errors  in  this  case  was  not  filed  until  seven  days  after 
the  allowance  of  the  appeal,  and  the  appeal  must  be  dismissed  under  rule  11." 

This  rule  has  been  steadily  enforced  by  this  court  ever  since.  Lock- 
man  V.  Lang,  128  Fed.  279,  62  C.  C.  A.  550;  Simpson  v.  First  Na- 
tional Bank,  129  Fed.  257,  68  C.  C.  A.  371.  The  same  practice  pre- 
vails in  other  circuits.    Mutual  Life  Ins.  Co.  v.  Conoley,  63  Fed.  180, 

^=9For  oUier  casM  see  same  topic  Sk  KBT-NUMBER  In  all  Kej-Numbered  DigesU  &  Indexes 
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11  C.  C.  A.  116  (Fourth  Circuit);  Mast  &  Co.  v.  Superior  Drill  Co., 
154  Fed.  45,  83  C.  C.  A.  157  (Sixth  Circuit). 

Had  the  assignment  of  errors  been  filed  on  or  before  the  filing  of 
the  supersedeas  bond,  it  would  have  been  sufficient  Simpson  v.  First 
National  Bank,  supra.  But  it  was  not  filed  until  29  days  after  the 
bond  had  been  approved  and  filed. 

The  appeal  must  be  dismissed ;  and  it  is  so  ordered. 


(236  Fed.  346) 

WATSON  FIREPROOF  WINDOW  00.  v.  BIERSACH  &  NIEDERMEYEB  CO. 
(Circuit  CJourt  of  Appeals,  Seventh  Circuit    June  7, 1916.) 
No.  2299. 
Patents  ^=>328 — ^VAunmr — Anticipation. 

The  Watson  patent,  No.  702,754,  for  improvements  In  windows,  the 
distinctive  feature  of  wliich  was  that  the  fixed  part  of  the  bar  or  muntin 
against  which  rest  adjacent  panes  of  glass  is  a  flat  surface,  so  that  in 
glazing  either  pane  can  be  slid  across  the  same,  and  when  both  are  in 
place  are  held  apart  by  a  rib  along  the  middle  of  the  movable  part  of  the 
bar  or  muntin  which,  when  in  position,  holds  the  panes  in  their  relative 
and  proper  places,  held  not  to  show  invention,  being  anticipated  by  dis- 
closures of  other  patents  shown  in  the  prior  art 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
em  EHstrict  of  Wisconsin ;  Ferdinand  A.  Geiger,  Judge. 

Bill  by  the  Watson  Fireproof  Window  Company  against  the  Biersach 
&  Niedermeyer  Company.  From  a  decree  for  defendant,  complainant 
appeals.     Affirmed. 

The  following  is  the  opinion  of  Geiger,  District  Judge,  in  the  trial 
court: 

Complainant  filed  its  bill,  charging  defendant  with  infringement  of  letters 
patent  No.  702,754,  granted  June  17,  1902,  to  Watson,  and  assigned  to  it  The 
invention  relates  to  "improvements  in  windows,"  and  "more  particularly  to 
fireproof  windows  of  that  class  which  have  their  frames  and  casings  made  of 
sheet  metal,"  and  its  object  is  'to  provide  an  improved  construction  for  se- 
curing the  glass  in  place  in  the  windows  of  this  character."  The  invention  is 
thus  descrit>ed  in  the  drawings  and  specifications,  omitting  therefrom  matters 
of  detail: 

"In  the  drawings.  Figure  1  Is  a  front  elevation  of  a  metal  window  con- 
structed in  accordance  with  my  invention  and  comprising  a  lower  stationary 
and  an  upper  pivoted  or  swinging  sash,  to  both  of  which  my  improvements 
are  appUed.  Fig.  2  is  a  sectional  side  elevation  thereof.  Fig.  3  is  a  top  plan 
section  taken  through  the  stationary  sash  on  line  S  S  ot  Fig.  1.  Fig.  4  is  a 
top  plan  section  taken  through  the  swinging  sash  on  line  '^  '^  of  Fig.  1.  Fig.  5 
is  a  fragmentary  perspective  view,  indicating  the  manner  of  inserting  the  glass 
in  the  sash.  Figs.  6,  7,  8,  and  9  are  top  plan  sections  further  showing  the 
manner  of  inserting  the  glass  in  the  sash. 

"In  said  drawings,  A  designates  the  rectangular  outer  casing  of  the  window 
which  is  designed  to  be  buUt  into  the  wall  of  the  building  B  in  the  usual  man- 
ner. This  casing  is  herein  shown  as  divided  by  a  transverse  bar  a  into  upper 
and  lower  sections,  of  which  the  upper  section  is  in  this  instance  provided  with 
a  swinging  sash  C7,  while  the  sash  D  of  the  lower  section  is  made  fixed  or 
stationary.  It  will,  however,  be  understood  that  in  so  far  as  the  present  in- 
vention is  concerned  it  is  immaterial  whether  the  window  casing  comprises 
one  or  more  sections,  or  whether  the  sash  of  any  section  is  fixed  or  is  arranged 
to  slide  or  swing,  my  improvements  being  equally  applicable  in  either  case. 

^s>For  othsr  casM  see  same  topic  &  KEY-NUMBER  in  all  Key-Nnmbered  DlgeeU  4k  iDdexet 
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''Extending  around  the  inner  margin  of  esjch  sash  is  a  groove  i,  made  of 
suitable  width  to  receive  the  edges  of  the  panes  of  glass  G  and  of  a  depth 
desirably  about  equal  to  its  width,  except  along  the  upper  edge  of  the  sash,  . 
where  the  groove  takes  the  form  of  an  open  slot  2,  into  which  the  glass  may 
be  thrust  considerably  farther  than  the  distance  which  it  normally  occupies 
when  in  place,  Figs.  2  and  5. 

*'The  glass  G  for  each  sash  1&  provided  in  a  plurality  of  panes — in  this  in- 
stance two — ^the  aggregate  width  of  which  is  made  somewhat  less  than  the 
extreme  inner  width  of  the  sash  from)  the  bottom  of  the  groove  1  on  one 
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side  to  the  bottom  of  the  same  groove  on  the  other.  This  permits  the  glass  to 
be  Inserted  by  proceeding  in  the  manner  Indicated  in  Figs.  5  to  9,  incInsiTe. 
.  The  upper  edge  of  the  first  pane  Is  slipped  angularly  up  through  the  slot  t,  as 
shown  in  Fig.  5,  and  the  whole  pane  is  then  swung  into  a  vertical  position  and 
slipped  down  until  its  lower  edge  enters  the  groove  1  at  the  bottom  of  the 
sash.    The  pane  then  occupies  a  position  such  as  is  indicated  in  Fig.  6  and 
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can  be  slipped  sldewlse  antll  one  of  Its  lateral  edges  enters  the  groove  1  at  the 
side  of  the  sash,  as  shown  In  Fig.  7.  This  leaves  a  space  between  Its  other 
lateral  edge  and  the  other  side  of  the  sash  v^de  enough  to  receive  the  second 
pane,  which  Is  then  Inserted  In  the  same  manner  as  the  first  pane  until  it 
occupies  the  position  shown  In  Fig.  8,  whereupon  It  Is  moved  sldewlse  away 
from  the  first  pane  until  Its  lateral  edge  enters  the  groove  1  on  the  other 
side  of  the  sash,  as  shown  In  Fig.  9.  The  glass  Is  then  secured  In  this  position, 
as  follows:  Midway  between  Its  sides  the  sash  Is  provided  with  a  vertical  bar 
S,  located  In  front  of  the  groove  i,  with  Its  rear  face  In  the  same  plane  as  the 
front  edge  of  said  groove  or  In  line  with  the  front  surface  of  the  Inserted 
glass.  This  bar  covers  the  adjacent  edges  of  the  two  panes  of  glass  on  their 
front  sides  and  affords  a  ledge  against  which  these  Inner  edges  of  the  glass  rest. 
Operating  In  conjunction  with  this  middle  sash  bar  5  Is  a  clamping  bar  4, 
having  forwardly  projecting  flanges  5,  which  enter  between  the  panes,  so  as  to 
prevent  their  lateral  movement,  and  lateral  flanges  6,  which  project  back  to 
the  glass  and  hold  It  firmly  against  the  front  bar  S.  This  clamping  bar  Is  here- 
in shown  as  secured  In  place  by  screws  7,  which  extend  through  the  bar  Into 
screw  plates  8  In  the  front  bar  9  and  by  turning  up  which  the  glass  may  be 
held  between  the  clamping  bar  and  front  plate  as  tightly  as  desired.  This 
clamping  bar  Is  put  In  place  after  the  panes  have  been  Inserted  and  moved 
laterally  Into  their  final  positions,  as  shown  In  Fig.  9,  and  the  tightening  of  Its 
screws  7  completes  the  glazing  operation. 

"One  great  advantage  of  the  construction  described  Is  that  It  enables  the 
window  to  be  glazed  from  the  Inside  of  the  building  and  does  not  require  any 
attention  or  manipulation  from  without,  as  Is  commonly  necessary  In  fireproof 
windows  of  this  character.  Windows  so  constructed  may,  furthermore,  be  made 
of  any  desired  width  and  arranged  to  contain  as  many  panes  of  glass  aa 
may  be  necessary  to  glaze  the  desired  width  of  the  sash,  without  regard  to 
the  width  of  the  panes^^  since  It  Is  only  necessary  to  provide  as  many  additional 
bars  3  and  4  as  arc  needed  In  clamping  the  adjacent  edges  of  each  pair  of 
panes.  Obviously  many  changes  may  be  made  In  the  details  of  the  construc- 
tion shown  without  departure  from  the  broad  spirit  of  the  Invention  claimed." 

There  has  been  much  discussion  of  the  question  whether  Watson  Invented  a 
••fireproof*  window — complainant  asserting  that  he  did;  defendant  that  he 
did  not.  Of  course  the  problem  of  defining  a  fireproof  window,  the  Inclusion 
of  features  necessary,  and  the  exclusion  of  those  xmnecessary,  to  constitute 
such  a  structure,  Is  not  before  the  court  for  solution.  Common  observation 
teaches  us  that,  after  all,  structures  are  ''fireproof'  as  a  matter  of  degree  only. 
The  term  expresses  the  quality  of  one  structure  to  withstand  the  stress  of  fire 
relatively  to,  or  by  comparison  with,  those  which  are  deemed  flammable  or 
not  so  capable  to  withstand  It.  Therefore,  In  the  present  case.  It  may  be  con- 
ceded that  a  metal  sash  window  with  wire  glass  Is,  acceptably,  a  "fireproof 
window,"  simply  because  the  materials  are  nonlnfiammable.  But  upon  the 
Issues  here  the  question  Is  of  Importance,  because  upon  Its  answer  may  de- 
pend the  scope  of  the  art  to  which  reference  may  be  had  In  determining  the 
quality  of  Watson's  endeavors — whether  he  Invented  anything,  or  merely 
selected  and  adapted  to  his  structure  well-known  features.  Upon  the  specifica- 
tions and  drawings  Watson's  Invention  Is  thus  embodied  In  the  first  of  the 
four  claims  of  the  patent: 

•*In  a  window,  the  combination  of  a  plurality  of  panes  of  glass,  of  a  sash 
grooved  to  Inclose  said  panes  of  glass,  a  bar  fixed  to  and  extending  across  the 
sash  In  front  of  the  plane  of  the  groove  and  past  which  the  panes  may  be  slid 
lateral  portions  of  the  groove,  a  clamping  bar  Interposed  between  the  panes 
when  slid  Into  the  side  grooves  and  bearing  against  their  adjacent  edges 
opposite  to  the  fixed  bar,  and  means  for  detachably  securing  the  clamping  bar 
In  place,  substantially  as  described." 

The  second  claim  differs  only  In  narrowing  the  "means  for  detachably  secur- 
ing the  clamping  bar"  to  "clamping  %crew%*'  while  the  third  and  fourth  claims 
differ  substantially  from  the  first  and  second.  In  respectively  Incorporating  a 
"metal"  sash.  The  five  elements  of  the  combination  are  therefore:  (1)  The 
plurality  of  the  panes  of  glass ;  (2)  the  grooved  sash  fcr  their  Inclosure ;  (3) 
the  bar  fixed  to  and  extending  across  the  sash  In  front  of  the  plane  of  groove, 
149C.C.A.— 31 
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past  which  the  panes  may  be  slid  laterally  to  introduce  or  withdraw  them; 
(4)  the  clamping  bar  interposed  between  the  panes;  (5)  the  means  for  se- 
curing the  clamping  Imr. 

In  determining  the  scope  of  the  art  to  which  Watson  must  be  held,  there 
are  several  considerations  which  are,  I  believe,  controlling,  in  support  of  the 
conclusion  that  the  invention,  as  claimed,  is  not  a  "fireproof  window":  First, 
his  statement  that  his  invention  relates  "to  Improvements  in  windows,"  and 
"more  particularly  to  fireproof  windows  of  that  class  which  have  their 
frames  made  of  sheet  metal,"  with  the  object  of  providing  **improved  construc- 
tion for  securing  the  glass  in  place  in  windows  of  this  character" ;  secondly, 
the  fact  that  a  "metal"  sash  appears  as  an  element  in  claims  3  and  4  and  not 
in  claims  1  and  2,  taken  in  connection  with  the  substantial  Identity  of  the 
claims  as  to  other  elements,  as  already  indicated,  shows,  no  matter  what  may 
be  said  of  their  validity,  that  the  claimed  improvement  relates  to  an  extended 
art ;  third,  the  rejection  by  the  Patent  Office  of  a  claim  for  a  fireproof  window, 
for  which  no  substitute  claim  now  appears  in  the  patent. 

It  may  be,  as  contended  by  plaintiff,  that  Watson  had  in  view  the  adapta- 
bility of  his  structure  to  the  use  of  wire  glass  through  wliich  the  fireproof 
quality  would  be  greatly  strengthened  and  more  nearly  approach  perfection; 
that  any  expectation  of  its  utility  in  such  combined  use  has  been  realized 
through  the  advent  and  extensive  use  of  that  kind  of  glass.  But  his  real 
invention  is  neither  more  nor  less  than  he  has  declared — an  improvement  In 
windows — and  there  is  open  for  consideration  the  entire  art  relating  to  sash 
for  windows  or  window  structure.  Therefore  the  references  dted  by  defend- 
ant, hereafter  referred  to,  are  deemed  relevant. 

Now  in  taking  this  view,  defendant  refers  us  to  numerous  structures  of  tlie 
prior  art,  ranging  from  simple  forms  of  wooden  sash  structures  of  doors  and 
windows  to  rather  complex  forms  of  fireproof  windows  and  of  sash  in  use  in 
sky  windows.  No  reason  is  perceived  why  these  referepces  are  not  pertinent,  or 
why  the  more  fundamental  art  of  glazing  joinery  should  not  be  consulted  to 
determine  the  fund  of  information  presumably  possessed  by  mechanics  in 
that  art,  in  order  to  answer  the  question  respecting  Watson's  alleged  in- 
vention. Therefore  the  Sheldon  patent,  though  for  a  screen  door  disclosing  the 
form  and  arrangement  of  grooves  for  panels,  and  Short's  disclosure,  in  a  wood- 
en window  sash,  of  a  removable  muntin,  are  not  to  be  discarded,  in  considering 
Watson's  structure  as  one  not  necessarily  fireproof.  But  an  examination  of 
the  Hayes,  the  Biekelhoupt,  the  Rendle,  and  the  Coulson  patents  shows,  in 
my  judgment,  that  Watson  really  does  no  more  than  to  select  from  them, 
respectively,  elements  now  found  in  his  claims.  Certainly  the  muntin  of 
Watson  differs  from  Short  only  in  the  fact  that  in  the  one  the  rib  is  upon  the 
fixed,  in  the  other  upon  the  removable,  part  The  grooves  are  alike,  both  in 
arrangement  and  shape,  in  Watson,  Sheldon,  and  Hayes.  Watson's  feature 
of  deepening  one  groove  to  receive  the  pane  and  to  enable  its  being  lifted,  then 
lowered,  into  the  opposite  groove,  is  disclosed  and  expressly  claimed  by  Hayes. 

With  respect  to  the  clamping  bar  and  the  means  for  securing  it,  and  which 
is  chained  "substantially  as  described,"  I  am  unable  to  find  any  difference  in 
the  disclosure  shown  by  Watson  in  Figure  8,  supra,  and  Figures  17  and  18* 
viz. : 


^ 


Digitized  by  VjOOQIC 


WATSON  FIREPROOF  W.  CO.  V.  BIERSAGH  A  NIEDERMEYER  CO.        483 

and  those  made  by  Gonlson,  patent  429,375,  and  Bendle,  No.  1,372  (British),  viz.: 

(1)  Figure   8,    Coulson    Patent,    No.      (2)  Figures  1,  6,  and  7  of  the  Rendle 
429,375.  Patent,  No.  1,372  (British). 

Tig.  8, 


Fig.  6. 


Bvery  element  found  in  Watson's  structure  appears  in  one  or  more  of 
these  references ;  and  while  Rendle's  adaptation  is  limited  to  a  "structure  for 
horticultural  purposes,"  and  Coulson  describes  his  as  a  "glazed  structure," 
their  pertinency,  as  already  Indicated,  must  be  accepted  if  we  regard  Watson's 
efforts  to  have  been  exerted  in  the  glazing  art,  rather  than  limited  to  such 
windows  as  are  found  on  the  sides  of  ordinary  dwellings  or  buildings.  To 
my  mind,  one  seeking  to  perfect  a  structure  wherein  the  mullion  or  the 
panes  are  easily  removable  would  at  once  be  referred  to  that  branch  of  the 
art  wherein  that  kind  of  structure  was  in  greater  demand,  irresi)ective  of 
the  fireproof  quality,  and  skylight  and  horticultural  structures  are  in  that 
branch.  The  contention  of  defendant,  that  the  patent  in  suit  is  void  for 
want  of  invention,  must  be  upheld.  It  may  be  that  Short  and  Sheldon,  upon 
reproduction  of  their  respective  structures,  are  far  from  Watson  in  physical 
appearance ;  but,  when  the  numerous  later  structures  are  added  thereto,  there 
is  a  siun  total  of  mechanical  elements  in  the  art  which  forbids  Watson's 
claims  upon  any  theory  except  that  of  aggregation  or  selection.  Every  feature 
is  not  only  suggested,  but  worked  out;  and  even  if  Watson's  precise  com- 
bination is  not  disclosed  in  any  one  alone  of  the  many  references,  its  pro- 
duction is,  in  my  judgment,  attained  through  the  exercise  of  mechanical 
skill,  and  has  not  the  quality  of  inventive  novelty. 

The  third  and  fourth  claims,  in  adding  the  element  of  a  "metal"  sash,  must 
fall  with  the  first  two. 

The  conclusion  is  that  the  patent  is  void,  and  that  a  decree  in  favor  of 
the  defendant  be  entered  accordingly. 

W.  Clyde  Jones  and  Albert  H.  Graves,  both  of  Chicago,  111.,  for  ap- 
pellant. 

John  G.  Elliott,  of  Chicago,  111.,  for  appellee. 

Before  BAKER,  MACK,  and  ALSCHULER,  Circuit  Judges. 

ALSCHULER,  Circuit  Judge.  This  is  an  appeal  from  a  decree  of 
the  District  Court  holding  void  letters  patent  No.  702,754  to  Watson, 
granted  June  17,  1902,  for  certain  "improvements  in  windows,"  and 
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dismissing  bill  of  appellant  charging  infringement  thereof.  A  descrip- 
tion of  the  patent,  with  cuts  showing  its  illustrative  drawings,  appears 
in  the  opinion  of  the  District  Court,  which  is  found  on  pages  211- 
221  inclusive  of  the  printed  transcript  of  record  herein  [see  above]. 
That  opinion  considers  the  disclosures  of  various  patents  shown  in  the 
prior  art,  notably  the  Short,  Sheldon,  Hayes,  Rendle,  and  Coulson  pat- 
ents, and  from  careful  examination  of  tfiese  and  of  all  the  evidence 
we  are  satisfied  that  the  District  Court  properly  reached  its  stated  con- 
clusion that  the  patent  in  issue  "has  not  the  quality  of  inventive  nov- 
elty." 

One  of  the  distinctive  features  of  the  Watson  patent  is  that  the  fixed 
part  of  the  bar  or  muntin,  against  which  rest  adjacent  panes  of  glass, 
is  a  flat  surface,  so  that,  in  glazing,  either  pane  can  be  slid  across  the 
same,  and,  when  both  are  in  place,  are  held  apart  by  a  rib  along  the 
middle  of  the  movable  part  of  the  bar  or  muntin,  which,  when  in  posi- 
tion, holds  the  panes  in  their  relative  and  proper  places.  Distinguish- 
ing the  Watson  from  the  Short  structure  in  this  regard,  it  is  said  in 
the  opinion: 

"Certainly  the  muntin  of  Watson  differs  from  Short  in  the  fact  that  In 
the  one  the  rib  is  upon  the  fixed,  and  In  the  other  upon  the  movable,  part" 

In  this  respect  the  opinion  fails  to  point  out  the  full  disclosure  of 
the  Short  patent,  which  was  granted  for  improvements  in  setting  glass, 
and  in  the  sash  therefor;  for,  while  it  might  possibly  be  concluded 
from  its  drawings  that  the  rib  is  on  the  fixed  part,  the  specification 
of  that  patent  discloses  it  may  be  upon  either — ^ihe  language  there  cm- 
ployed  being: 

"The  inner  face  of  the  binding  pieces  has  a  rib  down  through  the  center 
to  separate  the  glass,  or  instead  thereof  there  may  be  a  rib  on  the  station- 
ary part" 

^  Barring  only  the  raised  center  rib  on  the  fixed  part  of  the  muntin 
shown  in  the  Sheldon  patent,  it  shows  the  entire  novelty  claimed  by 
Watson.  It  has  the  slots  or  grooves  in  the  three  sides,  that  on  the 
upper  side  being  abnormally  deepened  for  projecting  the  panel  therein 
and  dropping  it  into  the  lower  slot.  It  shows,  also,  some  pfay  or  slid- 
ing space  on  the  fixed  part  of  the  muntin,  on  either  side  of  the  rib 
thereon,  so  that  the  panel,  being  inserted  in  the  upper  and  lower 
grooves,  may  then  be  slid  into  3ie  groove  on  the  side  opposite  the 
muntin. 

It  is  claimed  that  the  Sheldon  patent,  being  for  a  combined  screen 
and  storm  door,  is  not  in  an  analogous  art.  It  would  be  entirely  feasi- 
ble to  have  glass  panes  for  the  solid  or  storm  panels  of  such  doors; 
but  whether  of  glass  or  of  any  other  weather  resisting  material,  trans- 
parent or  opaque,  means  for  conveniently  inserting  and  holding  in 
place  the  panels  of  such  doors  cannot  be  said  to  be  irrelevant  to  the 
art  of  inserting  and  holding  in  place  the  glass  panes  of  windows. 

For  the  reasons  set  forth  in  the  opinion  of  the  District  Court,  sup- 
plemented by  what  is  here  said,  the  decree  is  aflSrmed. 
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(236  F^  433) 

GREAT  NORTHERN  RY.  CO.  ▼.  UNITED  STATES. 

(Circuit  Coait  of  Appeals,  Eighth  Circuit.    October  2,  1916.) 

No.  4583. 

1.  Post  Office  ^=>21(1) — Contbacts  fob  Cabbyino  Maiub— Mods  of  Enteb- 

ING  INTO  Contbacts. 

Where  a  railroad  company,  which  had  been  carrying  the  malls,  accept- 
ed a  distance  circular  relating  to  the  carrying  of  malls,  providing  that  It 
should  carry  the  malls  subject  to  the  acts  of  Congress  and  regulations  of 
the  Post  Office  Department,  a  contractual  relation  was  established,  and 
the  rights  of  the  parties  are  to  be  measured  by  the  distance  circular. 

[Ed.  Note.— For  other  cases,  see  Post  Office,  Cent.  Dig.  {§  27-29;  Dec. 
Dig.  «=»21(1).] 

2.  Post  Office  ^=s>21(1) — Contbacts  fob  Cabbtino  Mails— Modification. 

Where  a  contract  for  the  carrying  of  the  malls  was  embodied  in  a  dis- 
tance circular  furnished  by  the  Post  Office  Department,  the  contract  as 
made  was  binding  on  the  United  States,  and  a  modification  by  it  was  un- 
authorized. 

[Ed.  Note.— For  other  cases,  see  Post  Office,  Cent  Dig.  §|  27-29;   Dec. 
Dig.  «=»21(1).] 
8.  Post  Office  C=»21(4) — Cabbting  of  Mails— Po web  of  Posthasteb  Gen- 

EBAL. 

The  power  of  the  Postmaster  General  to  Impose  fines  upon  carriers  of 
the  mails  for  delinquencies,  conferred  by  Rev.  St  §  3962  (Comp.  St.  1913,  § 
7450),  not  being  known  to  the  common  law,  cannot  be  enlarged  by  in- 
ference or  intendment 

[Ed.  Note.— For  other  cases,  see  Post  Office,  Cent  Dig.  §§  32-39;  Dec. 
Dig.  <©=s>21(4).] 

4.  Post  Office  c=»21(1) — Contbacts— Constbuction. 

Where  for  a  long  time  a  railroad  company  acquiesced  in  postal  regula- 
tions applicable  to  contracts  and  statutes  relating  to  the  carrying  of  the 
malls,  such  acquiescence  will  not  be  disregarded  without  the  most  persua- 
sive  reasons. 

[Ed.  Note. — F<*  other  cases,  see  Post  Office,  C«it  Dig.  §§  27-29;  Dec. 
Dig.  <&=s>21(1).] 

6.  Contbacts  ^=»147(1)— Constbuction— Duty  of  Coubt. 

The  prima  facie  duty  of  a  court  in  construing  a  contract  is  to  ascertain 
and  effectuate  the  intention  of  the  parties,  as  shown  by  the  language  of 
the  Instrument,  their  relation  to  each  other,  and  the  subject-matter  of 
the  contract 

[Ed.  Note.— For  other  cases,  see  Contracts,  Cent  Dig.  {  730;  Dea  Dig. 
«=>147(1).] 

6.  Post  Office  ^=5>21  (4)— Contbacts  fob  Cabbting  of  the  Matus— Authobitt 
OF  Postmasteb  Genebal  to  Impose  Fines. 

a  contract  for  the  carrying  of  the  malls  was  entered  into  by  a  railroad 
company's  acceptance  of  a  distance  circular  furnished  by  the  Postmaster 
General,  which  declared  that  the  company  should  perform  mall  service 
upon  the  conditions  prescribed  and  the  regulations  of  the  department 
applicable  to  railway  mail  service.  Rev.  St.  §  3962,  ^declares  that  the 
Postmaster  General  may  make  deductions  from  the  pay  of  contractors  for 
failure  to  perform  services  according  to  contract,  and  impose  fines  upon 
them  for  other  delinquencies,  and  may  deduct  the  price  of  the  trip  in  all 
cases  where  the  trip  is  not  performed,  and  not  exceeding  three  times  the 
price  if  the  failure  be  occasioned  by  the  fault  of  the  carrier.  It  had  been 
the  custom  of  the  parties  in  relation  to  such  contracts  to  allow  the  Post 
Office  Department  to  make  payments  of  sums  due  as  they  accrued,  and  to 

'or  other  cases  see  same  topic  &  KET-NUMBER  In  aU  Kej-Numbered  Digests  &  Indexes 
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deduct  from  earnings  tinder  subsequent  contracts  the  amount  of  fines  Im- 
posed for  delinquencies.  After  the  contract  was  entered  into  the  Post 
Office  Department  deducted  from  earnings  under  such  contract  the  amount 
of  a  fine  for  a  delinquency  occurring  under  an  earlier  contract.  Held,  in 
view  of  the  long  acquiescence  of  the  railroad  company  and  the  obvious 
intention  of  the  parties  that  they  should  be  governed  by  the  rules  and 
regulations  of  the  Post  Office  Department,  such  deduction  was  justified. 

[Ed.  Note.— For  other  cases,  see  Post  Office,  Cent.  Dig.  Si  32-39;  I>ec. 
Dig.  «=»21(4).] 

7.  Post  Office  ^=»21(4)— Oabbiagb  of  Mails— Pines  fob  Deunquenct. 

Under  such  statute,  the  Postmaster  General  is  not,  where  the  delin- 
quency resulted  in  the  destruction  of  mails,  restricted  to  a  fine  in  three 
times  the  amount  earned  by  the  railway  company  <m  the  trip  on  which 
the  delinquency  occurred,  but  may  make  deduction  commensurate  with 
the  loss  sustained ;  public  policy  requiring  that  the  mails  shall  be  carried 
subject  to  postal  regulations,  and  the  statute  authorizing  the  imposition 
of  fines  for  delinquencies  other  than  the  failure  to  perform  services  ac- 
cording to  the  contract 

[Ed.  Note.— For  other  cases,  see  Post  Office,  Gent.  Dig.  H  22-39 ;  Dec 
Dig.  «=s>21(4).] 

8.  Post  Office  C=»21(4) — Oarbiaqe   of  Mahjs — ^Authomtt  of  PoffncASTEB 

Genebal. 

Under  Rev.  St  §  3962,  the  Postmaster  General  may  impose  on  mall  car- 
riers fines  for  delinquencies  without  limitation,  and  his  determination  is 
not  subject  to  review,  unless  he  manifestly  abuses  or  exceeds  the  power 
conferred. 

[Ed.  Note.— For  other  cases,  see  Post  Office,  Cent  Dig.  §|  32^39;  Dec 
Dig.  «=s>21(4).] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Minnesota. 

Action  by  the  Great  Northern  Railway  Company  against  the  United 
States.  There  was  a  judgment  for  the  United  States,  and  plaintiflF 
brings  error.    Affirmed. 

Sanford  H.  E.  Freund,  of  St  Paul,  Minn.  (E.  C.  Lindley,  of  St 
Paul,  Minn.,  on  the  brief),  for  plaintiff  in  error. 
Alfred  Jaques,  U.  S.  Atty.,  of  Duluth,  Minn. 

Before  HOOK  and  ADAMS,  Circuit  Judges,  and  ELLIOTT,  Dis- 
trict Judge. 

ELLIOTT,  District  Judge.  This  is  an  action  prosecuted  by  the 
plaintiff  in  error  (hereinafter  referred  to  as  the  plaintiff)  to  recover 
of  the  defendant  in  error  (hereinafter  referred  to  as  the  defendant),  the 
sum  of  $400,  with  interest  thereon  from  November  7,  1911,  the  same 
being  the  amount  deducted  by  the  Postmaster  General  from  sums  due 
the  plaintiff  under  an  agreement  for  carrying  the  United  States  mail 
on  the  route  named  in  the  pleadings,  for  a  period  of  four  years,  com- 
mencing July  1,  1911,  and  ending  June  30,  1915,  the  same  being  a  fine 
imposed  by  the  Postmaster  General,  on  October  23,  1911,  for  and  on 
account  of  a  wreck  of  the  railway  company's  train  at  Clontarf,  Minn., 
a  point  on  said  route,  November  25,  1908.  It  is  admitted  on  the  face 
of  the  record  that  the  relation  of  the  parties,  plaintiff  and  defendant, 
with  reference  to  the  carrying  of  mail  on  said  route,  and  the  ri^t  of 
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the  plaintiff  to  recover  herein,  was  and  is  controlled  by  the  following 
state  of  facts : 

That  for  a  number  of  years  immediately  preceding  July  1,  1911, 
*the  plaintiff  had  been  transporting  the  mails  of  the  United  States  over 
its  line  of  railway  over  the  said  route,  designated  as  No.  141,006,  au- 
thorized thereto  by  the  Postmaster  General  and  in  accordance  with  the 
postal  laws,  regulations,  and  practices  of  the  Post  Office  Department. 
That  the  four-year  term  for  which  the  compensation  for  such  services 
had  theretofore  been  adjusted  in  accordance  with  said  laws,  and  the 
rules  and  practice  of  said  department,  expired  by  limitation  June 
30,  1911.  That  theretofore,  February  17,  1911,  the  Postmaster  Gen- 
eral, in  conformity  with  the  practice  of  the  Post  Office  Department, 
under  the  authority  of  the  statutes  of  the  United  States,  submitted  to 
plaintiff  a  "distance  circular"  proposing  the  continuance  of  the  carrying 
of  said  mails  over  said  route  by  the  plaintiff  for  a  new  term,  begin- 
ning July  1,  1911,  and  to  end  June  30,  1915.  That  thereupon  the 
plaintiff  complied  with  the  terms  and  conditions  required  by  the  said  cir- 
cular and  executed  the  same  under  date  of  February  17,  1911,  and  duly 
transmitted  the  same  to  the  Post  Office  Department.  That  said  circu- 
lar, so  executed  and  forwarded,  contained  the  following  provision : 

"The  cornxmny  named  below  [plaintiff]  agrees  to  accept  and  perform  mail 
service  upon  the  conditions  prescribed  below  and  the  regulations  of  the  de- 
partment applicable  to  railway  mail  seryice." 

That  said  "distance  circular"  was  required,  was  furnished,  executed, 
and  delivered  in  accordance  with  the  plans  theretofore  provided  by  the 
Postmaster  General,  and  readjusted  the  compensation  on  said  route 
in  accordance  with  the  provisions  of  section  4002  of  the  Revised  Stat- 
utes of  the  United  States  (Comp.  St.  1913,  §  7483),  and  Act  July  12, 
1876,  c.  179,  19  Stat.  78,  82,  as  amended  by  Act  June  17,  1878,  c.  259, 
20  Stat  140,  142,  at  the  rate  therein  specified,  and  by  an  order  of  the 
Postmaster  General  dated  October  13,  1911,  and  made  a  part  thereof, 
which  order  provided,  in  addition  to  the  compensation  for  services  to 
be  rendered,  a  specification  of  cars,  and  also  provided : 

"This  adjustment  is  subject  to  future  orders,  and  to  fines  and  deduc- 
tions   •    •    •" 

— which  said  order  was  so  made  in  accordance  with  the  uniform 
practice  of  the  Post  Office  Department,  and  the  provisions  of  the  Re- 
vised Statutes  of  the  United  States,  was  dated  October  13,  1911,  and 
notice  of  such  order  on  that  date  given  to  the  plaintiff.  That  thereto- 
fore, during  the  period  preceding  the  term  beginning  July  1,  1911,  on, 
to  wit,  November  28,  1908,  a  wreck  occurred  on  the  line  of  the  plain- 
tiff, at  Clontarf ,  a  station  on  said  route,  and  a  large  quantity  of  mail  and 
mail  equipment  was  destroyed,  and  which  wreck  was  caused  by  plain- 
tiff's negligent  operation  of  its  train  on  which  said  mail  was  being 
transported.  That  thereafter,  and  before  the  expiration  of  the  four- 
year  period  ending  June  30,  1911,  on  November  7,  1910,  the  plain- 
tiff was  notified  by  the  defendant,  through  the  Second  Assistant  Post- 
master General,  to  show  cause  why  a  fine  should  not  be  imposed  for 
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the  loss  of  said  mail  and  equipment  in  accordance  with  the  provisions 
of  section  3962  of  the  Revised  Statutes  of  the  United  States. 

After  the  expiration  of  the  term  ending  June  30,  1911,  and  after 
the  beginning  of  the  new  term,  to  wit,  October  23,  1911,  the  Post 
Office  Department,  in  accordance  with  the  terms  of  said  section  3962 
of  the  Revised  Statutes  of  the  United  States,  imposed  a  fine  of  $400  on 
the  plaintiff  for  and  on  account  of  the  said  "delinquency"  in  the  trans- 
portation of  the  mails,  and  at  once  notified  plaintiff  ot  the  imposition 
of  said  fine,  and  thereupon  the  defendant  did  withhold  and  deduct  the 
said  $400  from  the  compensation  earned  by  the  plaintiff  under  its  agree- 
ment with  the  defendant  for  and  during  the  term  beginning  July  1, 
1911.  Defendant's  Exhibit  A  was  a  certified  copy  of  certain  files  and 
records  of  the  Post  Office  Department,  and  was  a  notice  to  defendant 
of  the  imposition  of  certain  fines  by  the  Post  Office  Department  for  de- 
linquencies during  the  first  term  above  referred  to,  amounting  to  $13^ 
witi  a  notice  as  follows: 

"October  30,  1907. 

"Sir:  The  amount  noted  on  reverse  side  of  this  notice  has  been  ordered 
deducted  from  the  pay  of  your  company  on  the  route  and  for  the  quarter 
named.  This  action  Is  taken  In  pursuance  of  authority  conferred  by  section 
3962,  Revised  Statutes  of  the  United  States.  The  right  is  reserved  to  make 
disallowances  from  future  payments  for  other  failures  or  delinquencies,  if 
any  have  heretofore  occurred,  and  to  correct  errors  and  omissions. 
**Very  respectfully,  J.  T.  McCleary, 

"Second  Assistant  Postmaster  GeneraL* 

Another  portion  of  Exhibit  A  referred  to  a  diflferent  page  of  the 
same  record  and  contained  a  list  of  seven  delinquencies,  amounting  to 
$36,  was  dated  April  31,  1908,  with  notice  and  reservation  of  right 
to  make  disallowances  for  delinquencies,  if  any  had  theretofore  oc- 
curred in  the  language  above  noted,  and  as  a  part  of  said  Exhibit  A, 
same  being  another  page  of  said  exhibit,  was  a  further  notation  of 
five  delinquencies,  amounting  to  $8,  dated  October  4,  1909,  with  the 
same  notice.  Page  5  of  said  exhibit  was  a  notice  of  three  delinquencies, 
dated  August  4,  1910,  with  the  same  notice  as  the  exhibit  last  above 
named.  Page  6  of  said  Exhibit  A  was  a  notice  of  assessment  of  fine 
for  two  delinquencies,  dated  April  4,  1911,  with  the  same  notice. 

Upon  the  acceptance  of  the  distance  circular  the  plaintiff  agreed  to 
perform  the  service  of  carrying  the  mail  *'upon  the  conditions  pre- 
scribed by  law  and  the  regulations  of  the  department  appHcable  to  rail- 
way mail  service,"  but  takes  exception  to  Postmaster  General's  order 
No.  412,  dated  June  7,  1907.  Thereupon  the  Second  Assistant  Post- 
master General,  under  date  of  July  6,  1911,  wrote  the  plaintiff  as  fol- 
lows: 

"Sir:  This  office  is  in  receipt  of  a  distance  circular  for  route  Na  141,006, 
from  Minneapolis  to  Moorhead,  Minn.,  signed  by  you,  for  the  term  beginning 
July  1,  1911,  and  ending  Jime  30,  1915,  for  railroad  mail  service  by  your 
company.  Note  is  taken  of  the  modification  made  by  you  in  the  agreement 
clause,  in  which  you  except  order  No.  412  issued  by  the  Postmaster  General 
June  7,  1907.  In  regard  to  this  I  have  to  advise  you  that  the  depcLrtment 
will  not  enter  into  contract  with  any  railroad  company  by  which  it  may  be 
excepted  from  the  operation  or  effect  of  any  postal  law,  regulation,  or  order 
of  the  Postmaster  General,  and  it  must  be  understood  that,  in  the  perform- 
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ance  of  the  service,  from  tile  beginning  of  the  contract  term  aboTe  named  and 
during  the  continuance  of  such  performance  of  service,  your  company  will 
be  subject,  as  In  the  past,  to  all  the  postal  laws,  regulations,  and  orders  of 
the  Postmaster  General,  which  are  now  or  may  become  applicable  during  the 
term  of  this  service." 

November  2,  1911,  the  Postmaster  General  approved  the  orders 
and  regulations  originating  claims  and  affecting  the  accounts  of  the 
Post  Office  Department  and  postal  service,  including,  among  others^ 
the  following:   First  identifying  the  route  in  question;   then: 

"From  July  1,  1911,  to  June  30.  1915,  pay  the  Great  Northern  Railway  Com- 
pany, monthly,  for  the  transportation  of  the  mails  between  Minneapolis  and 
Moorhead,  Minn.,  at  the  rate  [rate  and  specifications  of  cars,  etc.,  omittedj 
In  accordance  with  agreement.  This  adjustment  is  subject  to  future  orders, 
and  to  fines  and  deductions.    •    ♦    •" 

And  notice  of  said  adjustment  was  on  October  13,  1911,  trans- 
mitted by  defendant  to  plaintiff,  which  notice .  included  the  follow- 
ing: 

"This  adjustment  is  subject  to  future  orders,  and  to  fines  and  deduc- 
tions.   ♦    ♦    ♦»» 

Judgment  below  was  for  defendant.  PlaintiflF  brings  writ  of  error,, 
and  contends,  first,  that  the  distance  circular  above  named,  and  its  ac- 
ceptance, constitute  a  contract.  Defendant  insists  that  tmder  the  facts 
above  set  forth  that  the  contract  between  the  plaintiflF  and  defendant 
was  one  not  reduced  to  one  form  or  instrument  of  writing,  but  was 
evidenced  by  the  agreement  of  the  railway  company  to  perform  serv- 
ices in  accordance  with  the  postal  laws  and  regulations  on  its  part,  and 
by  the  readjustment  of  the  compensation  under  Revised  Statutes,  § 
4002,  and  the  act  of  July  12,  1876  (19  Stat.  82),  and  supplemental  acts, 
by  the  Postmaster  General,  on  the  part  of  the  United  States,  that  the 
contract  was  a  continuing  one  which  had  been  entered  into  long  prior 
to  July  1,  1911. 

[1,2]  These  contracts  were  for  four  years  and  were  expressly  au- 
thorized by  law.  They  were  therefore  valid  and  binding  on  the  United 
States,  as  well  as  upon  the  railroad  company,  for  that  leng^  of  time. 
They  contained  within  themselves  a  mode  for  lessening  or,  if  deemed 
best,  for  discontinuing  entirely  the  described  service,  and  provided  for 
a  proportionate  reduction  of  the  stipulated  compensation.  In  no  other 
mode  could  the  contract  be  changed,  except  by  the  mutual  assent  of 
the  parties.  Any  change  attempted  by  either,  otherwise,  would  have 
been  merely  a  breach  of  the  agreement,  and  the  United  States  would 
have  been  liable  to  damages  for  its  breach  in  the  same  manner  and  to 
the  same  extent  as  a  private  party,  for  which  a  suitable  remedy  was 
provided  by  law  in  the  jurisdiction  conferred  upon  the  Court  of  Claims. 
C.  &  N.  W.  Ry.  Co.  V.  United  States,  104  U.  S.  680,  26  L.  Ed.  891. 

Contractual  relation  is  established  by  the  distance  circular  and  its 
acceptance,  and  is  uniformly  assumed  and  recognized  by  the  courts. 
Where  the  service  is  performed  under  such  distance  circular  and  ac- 
ceptance, it  is  performed  under  a  contract  between  the  government  and 
the  company  doing  the  service.  United  States  v.  Atlantic  Coast  Line 
R.  R.  Co.  (C.  C.)  189  Fed.  779.  In  speaking  of  a  contract  of  this  kind, 
Justice  Lamar  said,  in  delivering  the  opinion  of  the  Supreme  Court 


Digitized  by  VjOOQIC 


490  149  C.  C.  A.  REPORTS 

in  Atchison,  Topeka  &  Santa  Fe  Railway  Co.  v.  United  States,  225  U. 
S.  640,  32  Sup.  Ct  702,  56  L.  Ed.  1236: 

**Thls  contract  was  to  expire  June  30,  1907,  by  Umltatlon ;  and,  with  a  view 
of  obtaining  data,  and  proposing  terms  for  a  new  arrangement  to  begin  July 
1,  1907,  the  postal  authorities,  in  February,  maUed  to  the  company  a  'dis- 
tance circular,'  which,  among  other  things,  stated  that  the  company  was  to 
accept  and  perform  mail  service  under  the  conditions  prescribed  by  law  and 
the  regulations  of  the  department'" 

In  Jacksonville,  Pensacola  &  Mobile  Ry.  Co.  v.  United  States,  118 
U.  S.  626,  7  Sup.  Ct.  48,  30  L.  Ed.  273,  plaintiff  had  a  written  contract 
with  the  government  for  the  transportation  of  the  mails  between  cer- 
tain designated  points  from  July,  1871,  to  July,  1875,  at  prescribed 
rates.  After  the  termination  of  the  contract,  the  plaintiff  continued 
to  carry  the  mail,  as  previously,  without  notice  from  the  Postmaster 
General  that  the  price  to  be  allowed  for  the  service  would  be  in  any 
respect  different,  until  March,  1876,  when  he  fixed  the  rate  of  com- 
pensation at  a  less  sum  for  the  service  until  June  30,  1876.  Plaintiff 
performed  the  service  notwithstanding  this  reduction  and  the  reduced 
price  was  received.  From  July,  1876,  to  June,  1880,  the  same  service 
was  performed  by  the  plaintiff,  but  further  reductions  from  the  com- 
pensation previously  allowed,  were  made,  under  the  acts  of  Cong^ress 
of  July,  1876,  and  June,  1878.  Notice  was  given  to  the  company,  but 
the  service  was  continued.  A  suit  was  brought  by  the  railway  com- 
pany to  recover  the  difference  between  the  price  thus  allowed  and  the 
price  paid  previous  to  July,  1876,  at  which  time  the  original  contract 
terminated.  It  was  contended  that  by  the  continuance  of  the  service 
of  the  plaintiff  after  June  30,  1876,  without  objection  by  the  Post- 
master General,  a  contract  was  implied  that  the  same  compensation 
should  be  subsequently  allowed.  This  contention  was  denied,  and  it 
was  held  that : 

"All  that  the  plaintiff  could  ask  or  expect  under  the  law  was  that  the 
Postmaster  General  should  prescribe  a  reasonable  compensation  for  its 
services,  and  that  the  service  would  be  continued  so  long  as  the  public  Inter- 
est should  require.    No  impUcation  of  law  could  extend  further  than  this." 

It  was  further  held  that: 

"It  would  be  against  all  analogies  to  hold  that  a  continuance  of  service 
after  the  termination  of  a  written  contract  for  years  creates  an  obUgation 
of  a  renewed  contract,  not  merely  upon  a  like  compensation  but  for  the  same 
duration  of  time.    There  is  no  principle  that  could  Justify  the  impUcation." 

Neither  the  railway  company  nor  the  United  States  w«re  bound  to 
continue  the  indefinite  relation  begun  with  the  contract  representing 
the  first  four  years'  service  above  referred  to,  and  under  which  the 
rights  and  liabilities  of  each  arose  from  day  to  day,  as  the  services  were 
performed  by  one  and  for  the  benefit  of  the  other.  Atchison,  Topeka 
&  Santa  Fe  Ry.  Co.  v.  United  States,  225  U.  S.  649,  32  Sup.  Ct.  702, 
56  L.  Ed.  1236.  Instances  might  be  multiplied  where  different  courts 
have  recognized  the  contractual  relation  between  the  government  and 
its  mail  carriers,  and  we  are  therefore  of  the  opinion  that  a  distance 
circular  and  its  acceptance  constitute  a  contract  for  a  separate  and  dis- 
tinct term  of  four  years.    That  the  Postmaster  General  himself  recog- 
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nizes  this  fact  is  shown  by  the  admission  in  the  answer  and  counter- 
claim filed  herein,  wherein  it  is  said  that  the  Postmaster  General  **en- 
tered  into  a  certain  agreement  with  the  plaintiff  for  the  transportation 
of  the  mail,"  referring  to  this  same  distance  circular  and  its  acceptance. 
[8-1]  Having  found  that  this  distance  circular  and  its  acceptance 
constitutes  a  separate  contract,  it  is  the  contention  of  the  plaintiff  that 
the  Postmaster  General  is  without  authority  to  satisfy  a  fine  imposed 
for  a  delinquency  under  a  previous  contract,  fully  completed.  It  is  ad- 
mitted that  the  four-year  term  within  which  the  "delinquency"  occurred 
expired  by  limitation  June  30,  1911,  that  the  damage  to  defendant's 
mails  and  equipment  resulted  from  the  plaintiff's  negligence,  and  that 
the  defendant  imposed  a  fine  of  $400  therefor  and  retained  the  same 
from  the  moneys  due  and  earned  during  the  term  beginning  July  1, 
191 1.    Section  3962  of  the  Revised  Statutes  provides : 

"The  Postmaster  General  may  make  deductions  from  the  pay  of  contractors, 
for  failure  to  perform  service  according  to  contract,  and  impose  fines  upon 
them  for  other  delinquencies.  He  may  deduct  the  price  of  the  trip  In  all  cases 
where  the  trip  Is  not  performed ;  and  not  exceeding  three  times  the  price  If 
the  failure  be  occasioned  by  the  fault  of  the  contractor  or  carrier." 

It  will  be  observed  that  the  power  to  fix  and  make  deductions  is 
conferred  upon  the  Postmaster  General,  subject  to  the  limitation  that 
he  may  deduct  the  price  of  the  trip  in  all  cases  where  the  trip  is  not 
made,  and  not  exceeding  three  times  the  price  if  the  failure  be  occa- 
sioned by  the  fault  of  tiie  contractor  or  carrier  aAd  "he  may  impose 
fines  for  other  delinquencies."  This  power  to  impose  a  fine  is  one  that 
is  not  known  to  the  common  law  and  cannot  be  enlarged  by  inference 
or  intendment.  Its  remedy  must  be  found  in  the  specific  contract  which 
authorizes  it.  United  States  v.  Atlantic  Coast  Line  R.  R.  Co.  (D.  C.) 
206  Fed.  190-196.  It  is  a  fair  and  reasonable  conclusion  that,  in  fix- 
ing the  rate  of  compensation  for  carrying  the  mail,  due  regard  was  had 
to  the  provisions  of  section  3962  of  the  Revised  Statutes,  and  the  con- 
struction theretofore  put  upon  it  by  the  department  in  fixing  the  ex- 
tent of  the  carrier's  liability  for  defaults  and  delinquencies,  and  that 
such  construction  was  in  the  contemplation  of  both  plaintiff  and  de- 
fendant at  the  time  of  making  the  contract. 

The  regulation  of  a  department  of  the  government  is  not,  of  course, 
to  control  the  construction  of  an  act  of  Congress  when  its  meaning  is 
plain ;  but  the  record  in  this  case  discloses  that  plaintiff,  at  the  time 
of  entering  into  the  contract  that  became  operative  July  1,  1911,  un- 
derstood the  interpretation  that  had  been  placed  upon  contracts  of  this 
character,  and  the  authority  under  the  provisions  of  section  3962  to 
deduct  the  amount  of  fines  for  delinquencies  in  a  prior  term  from 
the  earnings  of  a  subsequent  term,  and  consented  thereto  in  other  ad- 
justments. This  acquiescence  in  this  regulation  and  rule  of  the  de- 
partment is  not  to  be  disregarded  without  the  most  cogent  and  per- 
suasive reasons.  United  States  v.  Atlantic  Coast  Line  R.  R.  Co.  (D. 
C.)  206  Fed.  199;  Robertson  v.  Downing,  127  U.  S.  607,  8  Sup.  Ct. 
1328,  32  L.  Ed.  269.  In  addition  to  this,  the  defendant,  through  its 
Postmaster  General,  gave  notice  to  plaintiff,  at  the  time  of  each  sep- 
arate adjustment,  that  the  same  was  made  subject  to  future  orders  and 
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to  fines  and  deductions.  There  is  neither  record  of  protest  nor  of  any 
expression  of  dissatisfaction  with  this  reservation  on  the  part  of  the 
defendant,  and  it  is  undisputed  that  the  contract  for  service  b^^inning 
July  1,  1911,  was  made  with  knowledge  of  this  reservation,  of  this  rule 
and  regulation,  and  of  the  intent  and  purpose  on  the  part  of  the  gov- 
ernment to  deduct  from  future  earnings  the  amount  of  any  fine  for  past 
delinquencies  that  had  not  been  adjusted.  It  appears  from  the  record 
that  specific  written  notice  was  given  by  the  defendant  to  plaintiflF  at 
the  time  of  notice  of  acceptance  of  this  contract  of  service,  to  begin 
July  1,  1911,  that: 

"It  must  be  understood  that  in  the  performance  of  the  service  from  the  be- 
ginning of  the  contract  term  above  named  and  during  the  continuance  of  sudi 
performance  of  service,  your  company  will  be  subject,  as  in  the  past,  to  all  the 
postal  laws,  regulations  and  orders  of  the  Postmaster  General  which  are 
now  or  may  become  appUcable  during  the  term  of  this  service.** 

No  question  of  public  policy  can  be  invoked  to  control  tfie  court  in 
placing  a  fair,  reasonable  construction  on  the  language  of  the  con- 
tract, or  to  disturb  the  application  of  rules  and  interpretations  founded 
upon  reason  and  justice.  The  primary  duty  of  a  court,  in  determining 
the  rights  of  the  parties,  is  to  ascertain  and  effectuate  the  intention  of 
the  parties.  This  must  be  done  by  examining  the  language  used  and 
looking  to  the  relation  which  the  parties  bear  to  each  oAer  and  the 
subject-matter  of  the  contract.  United  States  v.  Atlantic  Coast  L4ne 
R.  R.  Co.  (D.  C.)  206  Fed.  200.  We  think,  clearly,  the  assessment  of 
the  fine  for  past  delinquencies  and  the  deduction  thereof  from  the 
amounts  earned  under  the  contract  to  begin  July  1,  1911,  were  within 
the  contemplation  of  both  the  plaintiflF  and  defendant  at  the  time  this 
contract  was  made. 

This  authority  has  been  claimed  to  be  within  the  terms  of  these  con- 
tracts for  the  carrying  of  the  United  States  mails,  and  the  benefits  of 
the  exercise  of  such  authority  have  been  claimed  by  railway  companies^ 
and  recognized  by  the  decisions  of  this  and  other  courts.  It  affirma- 
tively appeared  by  the  stipulation  of  facts  in  Union  Pacific  Railroad 
Co.  V.  United  States,  219  Fed.  427,  134  C.  C.  A.  325,  that  the  contract 
between  the  government  and  the  company  in  that  case  was  for  the 
period  July  1,  1902,  to  June  30,  1906,  and  that  at  the  expiration  of  that 
contract  another  contract,  over  the  same  route,  was  entered  into  by 
and  between  the  parties  thereto  for  the  carriage  of  mail  over  that  route 
from  July  1,  1906,  to  June  30,  1910,  and  thereafter  another  contract 
was  entered  into  between  the  same  parties  for  the  carriage  of  mail  over 
the  same  route  from  July  1,  1910,  to  June  30,  1914.  The  wreck  in 
that  case  occurred  on  the  7th  day  of  December,  1905,  the  same  being 
within  the  period  of  the  first  of  the  three  contracts  above  named.  The 
entire  period  of  the  first  contract  expired ;  then  the  second  period  f  rc«n 
July  1,  1906,  to  June  30,  1910,  expired;  the  company  entered  upon 
the  third  four-year  period  of  carrying  the  mail,  July  1,  1910.  On  July 
1,  1910,  a  notice  was  received  by  the  company  tfiat  the  sum  of  $3,000 
for  said  delinquency  occurring  December  7,  1905,  had  been  deducted 
from  the  pay  of  the  company  accruing  for  the  month^  of  June,  1910. 
The  railway  company  there  received  the  advantage  of  its  position  that 
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ithad  agreed  to  accept  and  perform  the  service  upon  the  conditions  pre- 
scribed by  law  and  the  regulations  of  the  department,  including  Postal 
Regulation  1335,  which  was  admitted  and  received  as  evidence  in  the 
case  at  bar,  which  provides,  in  substance,  that  fines  will  be  imposed  un- 
less satisfactory  excuse  be  made  in  due  time  for  the  delinquency  there- 
in named,  which  includes  the  delinquency  complained  of  here.  Para- 
graph 2  of  said  section  1335  provides  that: 

•The  toe  will  In  each  case  be  such  sum  as  the  Postmaster  General  may 
Impose  In  view  of  the  gravity  of  the  deUnquency  and  will  be  deducted  from 
the  contractor's  pay  for  the  service  on  the  route  on  which  the  delinquency 
-occurred.** 

The  United  States  sought  to  recover  the  value  of  the  registered 
mail  which  was  destroyed,  and  a  right  of  recovery  was  denied  by 
the  opinion  of  this  court,  for  the  reason  that,  under  the  agreed  facts 
presented  in  the  record,  it  had  exhausted  the  remedy  provided  by  law 
for  whatever  damages  resulted  from  the  railroad  wreck  in  question, 
prior  to  the  commencement  of  the  suit,  thus  placing  a  construction  upon 
the  rights  of  the  parties  binding  the  government  of  the  United  States 
to  a  contemplation,  at  the  time  that  contract  was  entered  into,  of  doing 
just  what  is  complained  of  in  the  case  at  bar,  and  in  that  case  the  ac- 
tion of  the  Postmaster  General  in  the  assessment  of  the  fine,  protected 
the  carrier  from  the  larger  damage  sought  to  be  recovered  in  that  ac- 
tion. It  does  not  appear,  however,  that  the  question  now  insisted  upon 
in  the  case  at  bar,  was  raised  in  that  case ;  the  defendant  relying  upon 
the  fact  that  the  fine  had  been  imposed,  and  the  government  admitting, 
not  only  that  the  fine  had  been  imposed,  but  that  it  had  been  imposed 
under  the  authority  of  section  3962  of  the  Revised  Statutes,  section 
1335  of  the  Postal  Regulations,  and  in  conformity  with  the  provisions 
of  the  contract  under  which  the  mails  were  being  carried. 

In  United  States  v.  Atlantic  Coast  Line  Railroad  Co.  (D.  C.)  206 
Fed.  190,  it  appears  from  the  statement  of  facts  that  the  Postmaster 
General  on  February  13,  1900,  entered  into  a  contract  with  defendant 
(presumably  for  a  period  of  four  years  from  July  1,  1900,  to  June 
30,  1904) ;  that  on  the  8th  day  of  April,  1904,  a  registered  package  was 
transmitted  through  the  mail  and  was  placed  in  the  mail  car  attached 
to  defendant's  train  April  18,  1904.  On  the  night  of  that  day  there 
was  a  wreck  and  the  package  was  lost.  The  collision  was  caused  by 
the  negligence  of  the  defendant.  Pursuant  to  the  provisions  of  section 
3962  the  Postmaster  General  on  October  2,  1906,  deducted  from  the 
amount  due  the  defendant  for  mail  service,  under  a  contract  "because 
of  the  destruction  of  mail  and  equipment  in  the  wreck  of  train  35  near 
Lucama  April  18,  1904,  $500."  Thereafter  the  United  States  brought 
an  action  for  damages  for  loss  of  the  mail  equipment  and  registered 
mail  matter  while  in  transit  over  its  line  of  railroad.  Under  these  cir- 
cumstances the  defendant  company  relied  for  one  of  its  defenses  upon 
accord  and  satisfaction  by  reason  of  the  imposition  of  the  fine  by  the 
government  for  such  delinquency,  under  section  3962  of  the  Revised 
Statutes.  This  statute  was  referred  to  by  the  court  as  throwing  light 
upon  the  interpretation  of  the  contract  and  ascertaining  the  intention  of 
the  parties  in  respect  to  the  liability  of  the  defendant,  and  the  remedy  for 
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breach  of  its  obligation.  No  question  was  there  raised  that  the  deduc- 
tions had  not  been  made  from  the  earnings  within  the  term  of  four 
years  that  included  the  date  of  the  accident,  but  wafe  actually  deducted 
from  the  earnings  of  a  subsequent  term.  The  defendant  there  claimed 
the  benefit  of  the  interpretation  of  the  contract  and  the  action  of  the 
Postmaster  General  identical  with  that  complained  of  in  the  case  at 
bar.  It  was  there  held  that  the  fine  imposed  by  the  Postmaster  Gen- 
eral operated  as  an  accord  and  satisfaction  of  all  claims  accruing  to 
plaintiff  by  reason  of  the  destruction  of  the  mail  car.  206  Fed.  212, 
citing  United  States  v.  Oliver  (C.  C.)  36  Fed.  758. 

The  record  in  this  case  discloses  that  certain  delinquencies,  other 
than  the  one  in  question,  occurred  in  the  term  which  began  July  1,  1903, 
and  ended  June  30,  1907,  and  the  Postmaster  General  directed  the 
amounts  of  the  fines  to  be  withheld  from  moneys  earned  by  the  plain- 
tiff, under  a  readjustment  made  subsequent  to  the  time  of  the  occur- 
rence of  the  delinquency,  for  which  they  were  imposed.  It  does  not 
appear  that  any  objection  was  ever  made  by  plaintiff  to  this  practice 
and  custom  of  the  department  under  its  interpretation  of  its  au- 
thority under  the  statutes,  rules,  and  regulations  and  provisions  of  the 
contract,  though  known  to  the  plaintiff,  and  the  moneys  earned  were 
paid  regularly  at  stated  periods,  regardless  of  charges  or  fines  to  be 
imposed  for  past  occurrences,  to  the  advantage  of  the  plaintiff.  A 
different  interpretation  of  the  contract,  rules,  and  regulations  would 
have  necessitated  the  government  retaining  in  its  hands  the  moneys 
earned  by  the  plaintiff  beyond  the  time  upon  which  payments  fell  due, 
by  the  terms  of  the  contract,  until  such  time  as  adjustments  could  be 
made  for  all  delinquencies  occurring  during  the  period  named  in  the 
particular  contract. 

We  are  of  the  opinion  that  the  action  of  the  Postmaster  General, 
complained  of  in  the  case  at  bar,  was  predicated  upon  an  interpretation 
of  the  contract,  statutes  of  the  United  States,  and  rules  and  regulations 
of  the  department,  a  construction  of  long  standing,  acquiesced  in  by  the 
plaintiff,  was  in  contemplation  of  both  parties,  and  was  specifically 
provided  for  in  the  distance  circular  and  its  acceptance,  constituting 
the  contract  for  service  by  the  plaintiff  beginning  July  1,  1911,  and  the 
plaintiff  cannot  be  heard  to  question  defendant's  right  to  make  the  de- 
ductions complained  of  in  this  action. 

[7]  The  plaintiff,  however,  insists  that,  even  if  the  Postmaster  Gen- 
eral had  the  right  to  make  the  proper  deduction  for  the  delinquency 
complained  of  herein,  he  could  not  in  any  event  impose  as  a  fine  more 
than  three  times  the  amount  earned  by  the  railway  company  on  the 
trip  on  which  the  delinquency  occurred.  He  cites  section  3962  of  the 
Revised  Statutes,  which  reads : 

"Tbe  Postmaster  General  may  make  deductions  from  the  pay  of  con- 
tractors, for  failure  to  perform  service  according  to  contract,  and  impose  fines 
upon  them  for  other  delinquencies.  He  may  deduct  the  price  of  the  trip  in 
all  cases  where  the  trip  is  not  performed,  and  not  exceeding  three  times  the 
price  if  the  failure  &e  occasioned  hy  the  fault  of  the  contractor  or  carrier." 

Public  policy  requires  that  the  mail  shall  be  carried  subject  to  Postal 
Regulations.     The  plaintiff  in  carrying  the  mails  was  not  hauling 
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freight,  nor  was  it  acting  as  a  common  carrier,  with  corresponding 
rights  and  liabilities,  but  in  this  respect  was  serving  as  an  agency  of 
government  and  as  much  subject  to  the  laws  and  regulations  as  every 
other  branch  of  the  post  office.  Atchison,  Topeka  &  Santa  Fe  Ry.  Co. 
V.  United  States,  225  U.  S.  640-649,  32  Sup.  Ct.  702,  56  L.  Ed.  1236. 
This  view  of  the  plaintiff  entirely  overlooks  the  provision  of  the  above 
statute,  as  follows : 

'^And  impose  fines  upon  them  for  other  delinquencies.*' 

For  such  delinquencies  no  limitation  is  attempted  to  be  placed,  and 
pursuant  to  that  provision  of  statute,  paragraph  2  of  section  1335  of  the 
Postal  Rules  and  Regulations  was  enacted,  and  it  is  provided  that: 

The  "fine  will  in  each  case  be  such  sum  as  the  Postmaster  General  may 
Impose  in  view  of  the  gravity  of  the  deUnquency." 

This  court,  in  considering  the  right  of  the  United  States  to  recover 
of  a  carrier  damages  for  losses  sustained  by  reason  of  a  "delinquency'* 
such  as  is  contemplated  by  this  statute,  said : 

"This  view  of  the  case  ought  not  to  be  objected  to  by  the  United  States, 
as  it  leaves  with  them  a  fuU  and  complete  remedy  at  all  times  by  the  im- 
position of  such  penalties  and  deductions  against  any  contractors,  as  will  fully 
reimburse  the  government  for  whatever  loss  it  may  have  sustained."  Union 
Pacific  R.  B.  Co.  v.  United  States,  219  Fed.  427-437,  134  O.  O.  A.  325,  335. 

It  is  further  there  stated  that : 

"Congress  by  section  3962,  supra,  has  authorized  the  Postmaster  General  to 
make  deductions  from  the  nay  of  any  contractors  for  failures  to  perform 
service  according  to  contract,  and  to  impose  fines  upon  them  for  other  de- 
linquencies, and  the  fact  that  the  Postmaster  General  by  regulation  No.  1335, 
above  quoted,  has  specified  the  acts  for  which  penalties  may  be  imposed  and 
deductions  made,  and  the  loss  of  mail  in  question  being  within  the  terms  of 
said  regulation,  and  the  fact  that  heretofore,  during  the  existence  of  the 
government,  no  case  Uke  the  one  at  bar  has  been  instituted,  except  United 
States  V.  Atlantic  Coast  Line  Railroad  Co.,  supra,  leads  irresistibly  to  the  con- 
clusion that  the  remedy  of  the  United  States  for  the  loss  of  mail  through  the 
default  of  contractors  Is  through  the  imposition  of  fines  and  the  making  of 
deductions,  as  provided  for,  in  said  section  above  quoted." 

We  have  no  difficulty  therefore  in  determining  that  the  Postmaster 
General  had  the  right  to  make  a  deduction  for  the  delinquency  under 
this  provision  of  statute,  commensurate  with  the  loss  sustained  by  the 
government  by  reason  of  such  delinquency,  and  that  the  provisions  of 
said  statute  do  not  limit  or  attempt  to  limit  or  control  tiie  action  of 
such  officer  or  measure  the  amount  of  the  fine  by  the  value  of  the  trip 
of  the  mail  train  wrecked. 

[8]  Objection  is  made  by  the  plaintiff  that  this  interpretation  of  sec- 
tion 3962  of  the  Revised  Statutes  places  the  power  of  imposing  a  fine 
within  the  Postmaster  General  of  the  United  States,  without  limitation. 
We  are  of  the  opinion  that,  unless  the  Postmaster  General  manifestly 
abuses  or  exceeds  the  power  thus  conferred  upon  him,  his  action  is 
the  exercise  of  the  power  conferred  upon  him  by  the  statutes  and  rec- 
ognized by  the  terms  of  the  contracts  to  be  within  his  discretion,  and  is 
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not  subject  to  review  by  the  courts.    AlUnan  v.  United  States,  131  U.  S. 
31-35,  9  Sup.  Ct  632,  33  L.  Ed.  51. 

The  order  of  the  trial  court,  directing  the  entry  of  judgment  in  favor 
of  the  defendant  and  against  the  plaintiff,  is  affirmed. 


(236  Fed.  444) 

LOBWB  V.  SAVINGS  BANK  OP  DANBUBY. 

(Circuit  Ck>urt  of  Appeals,  Second  Circuit    July  3,  1916w) 

No.  286. 

1.  Ck>nBTB  ^=»366(10) — Fbdebai*  Courts — State  1/A.ws  as  Bulbs  of  DBCisioif 

— Attachment. 

The  remedy  by  attachmeDt  being  statutory,  the  rights  of  an  attacking 
creditor  in  a  federal  court  are  govemedi  by  the  state  law,  as  de<dared 
by  the  highest  court  of  the  state. 

[Ed.  Note. — ^For  other  cases,  see  Courts,  Cent  Dig.  {  965;  Dec  Dig. 
«=>366(10).] 

2.  Gabnishment    ^s»115 — Lien    of    Gabnishment — Intebest    on    Sa vinos 

Bank  Depostt. 

Although  by  the  law  of  Connecticut  an  attachment  creditor  acquires 
only  the  rights  ^hich  the  debtor  had  at  the  time  of  attachment  where 
an  attachment  is  served  by  garnishment  of  a  savings  bank  in  which  the 
debtor  is  a  depositor  and  the  bank  is  bound  by  contract  to  pay  interest 
or  dividends  on  the  deposit  the  interest  accruing  thereafter  is  but  an 
incident  of  the  deposit  and  is  bound  by  the  attachment 

[Ed.  Note. — For  other  cases,  see  Garnishment  Cent  Dig.  {  234;  Dec. 
Dig.  «=>115.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  Connecticut;  Edwin  S.  Thomas,  Judge. 

Action  at  law  by  Dietrich  E.  Loewe,  as  surviving  partner  of  the 
firm  of  D.  E.  Loewe  &  Co.,  against  the  Savings  Bank  of  Danbury. 
From  the  judgment  (226  Fed.  294),  plaintiflf  brings  error.  Modified 
and  affirmed. 

Daniel  Davenport,  of  Bridgeport,  Conn.,  and  Walter  Gordon  Merritt, 
of  New  York  City,  for  plaintiff  in  error. 

John  H.  Light,  of  South  Norwalk,  Conn.,  and  John  R.  Booth  and 
J.  Moss  Ives,  both  of  Danbury,  Conn.,  for  defendant  in  error. 

Martin  J.  Cunningham,  of  Danbury,  Conn.,  and  William  F.  Tam- 
many, of  South  Norwalk,  Conn.,  for  United  Hatters  of  North 
America. 

Before  COXE  and  ROGERS,  Circuit  Judges,  and  AUGUSTUS  N. 
HAND,  District  Judge. 

ROGERS,  Circuit  Judge.  An  action  was  commenced  by  the  pres- 
ent plaintiff  and  othet*s  in  the  Circuit  Court  of  the  United  States  for 
the  District  of  Connecticut  13  years  ago  to  recover  damages  from  the 
members  of  a  trade  union  charged  with  conspiracy  in  restraint  of  in- 
terstate commerce.     The  questions  involved  were  before  that  court 

^s»For  oUier  cases  see  same  topic  Ik  KET-NUMBBR  in  all  Key-Numbered  Digests  *  Indexes 
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at  various  times,  and  were  before  this  court  on  several  occasions, 
and  were  three  times  before  the  Supreme  Court  of  the  United  States. 
The  plaintiffs  were  manufacturers  of  hats  at  Danbury,  Conn.,  where 
they  maintained  a  factory.  The  defendants  in  the  original  suit  were 
members  of  a  combination  called  the  United  Hatters  of  North  Amer- 
ica, and  they  were  charged  with  being  in  a  conspiracy  to  compel  the 
plaintiffs  to  unionize  their  factory.  The  Supreme  Court  in  Loewe  v. 
Lawlor,  208  U.  S.  274,  28  Sup.  Ct.  301,  52  L.  Ed.  488,  13  Ann.  Cas. 
815  (1908),  sustained  the  right  to  maintain  the  action.  In  1912  the 
Supreme  Court  refused  a  writ  of  certiorari,  and  in  235  U.  S.  522,  35 
Sup.  Ct.  1170,  59  L.  Ed.  341  (1915),  that  court,  affirming  the  decision 
of  this  court  in  209  Fed.  721,  126  C.  C.  A.  445  (1913),  sustained  a 
judgment  rendered  against  the  defendants  in  that  action  in  the  sum 
of  $353,130.90. 

When  the  action  above  referred  to,  known  as  the  Danbury  Hatter's 
Case,  was  commenced,  a  writ  of  attachment  was  issued  dated  August 
31,  1903,  demanding  $240,000  damages  and  costs.  The  writ  directed 
the  United  States  marshal  for  the  district  of  Connecticut  to  attach 
to  the  value  of  $250,000  the  goods  and  estate  of  over  150  named  de- 
fendants, and  it  was  duly  served  upon  them  and  upon  the  Savings 
Bank  of  Danbury,  defendant  herein,  "as  agent,  trustee,  and  debtor 
of  and  to  each  of  the  aforesaid  persons  named  therein  as  defendants." 

The  process  under  which  the  money  deposited  in  the  Savings  Bank 
was  attached  was  issued  under  section  880  of  the  General  Statutes 
of  Connecticut,  Revision  of  1902,  which  reads  as  follows : 

"When  the  effects  of  the  defendant  in  any  dvil  action  in  which  a  judgment 
or  decree  for  the  payment  of  money  may  be  rendered,  are  concealed  in  the 
hands  of  his  agent  or  trustee  so  that  they  cannot  be  found  or  attached,  or 
where  a  debt  is  due  from  any  person  to  such  defendant,  or  where  any  debt, 
legacy,  distributive  share,  is  or  may  become  due  to  such  defendant  from 
the  estate  of  any  deceased  person  or  insolvent  debtor,  the  plaintiff  may  in- 
sert in  his  writ  a  direction  to  the  officer  to  leave  a  true  and  attested  copy 
thereof  and  of  the  accompanying  complaint,  at  least  twelve  days  before  the 
session  of  the  court  to  which  it  is  returnable,  with  such  agent,  trustee,  or 
debtor  of  the  defendant,  or,  as  the  case  may  be,  with  the  executor,  adminis- 
trator, or  trustee  of  such  estate,  or  at  the  usual  place  of  abode  of  such  gar- 
nishee; and  from  the  time  of  leaving  such  copy,  all  the  effects  of  the  de- 
fendant in  the  hands  of  any  such  garnishee,  and  any  debt  due  from  any 
such  garnishee  to  the  defendant,  and  any  debt,  legacy,  or  distributive  share, 
due  or  that  may  become  due  to  him  from  such  executor,  administrator,  or 
trustee  in  insolvency,  not  exempt  from  execution,  shall  be  secured  in  the 
hands  of  such  garnishee  to  pay  such  Judgment  as  the  plaintiff  may  recover." 

When  the  judgment  was  obtained  in  the  main  action,  an  execution 
was  taken  out  and  put  into  the  hands  of  the  marshal,  who,  acting  by 
the  direction  of  the  plaintiffs,  made  demand  upon  the  Savings  Bank 
of  Danbury,  the  defendant  herein,  as  agent,  trustee,  and  debtor  of 
and  to  each  of  the  judgment  debtors  severally  of  the  sums  named  in 
the  execution  and  of  any  estate  of  each  of  the  several  judgment  debt- 
ors severally.  This  demand  the  Savings  Bank  refused  to  comply  with, 
although  at  the  time  it  was  served  it  was  indebted  to  each  of  the 
defendants  severally  in  various  amounts  which  it  refused  at  the  time 
to  disclose.  At  the  time  the  marshal  made  his  demand,  the  Savings 
149C.CJL— 32 
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Bank  had  on  deposit  $18,461.54  to  the  credit  of  various  of  the  de- 
fendants.   The  execution  was  returned  wholly  unsatisfied. 

An  action  in  scire  facias  was  then  brought  pursuant  to  section  931 
of  the  General  Statutes  of  Connecticut,  Revision  of  1902,  to  recover 
attached  Savings  Bank  accounts  levied  upon  by  the  writ  of  attach- 
ment above  mentioned.    Section  931  reads  as  follows: 

"If  Judgment  be  rendered  in  favor  of  the  plaintiff  in  any  action  by  foreign 
attachment,  all  the  effects  in  the  hands  of  the  garnishee  at  the  time  of  the 
attachment,  or  debts  then  due  from  him  to  the  defendant,  and  any  debt,  legacy, 
or  distributive  share,  due  or  to  become  due  to  the  defendant  from  any  gar- 
nishee as  an  executor,  administrator,  or  trustee,  shall  be  Uable  for  the  pay- 
ment of  such  Judgment;  and  the  plaintiff,  on  prasring  out  an  execution,  may 
direct  the  officer  serving  the  same  to  make  demand  of  such  garnishee  for 
the  effects  of  the  defendant  in  his  hands,  and  for  the  payment  of  any  debt  due 
to  the  defendant,  and  such  garnishee  shall  pay  said  debt  or  produce  said 
effects,  to  be  taken  and  applied  on  said  execution ;  and  if  he  shall  have,  in 
any  manner,  disposed  of  the  effects  of  the  principal  in  his  hands  when  the 
copy  of  the  writ  was  left  with  him,  or  shall  not  expose  and  subject  them  to 
be  taken  on  the  execution,  or  shall  not  pay  to  the  officer,  when  demanded,  the 
debt  due  to  the  defendant  at  the  time  the  copy  of  the  writ  was  left  with  him. 
such  garnishee  shall  be  liable  to  satisfy  such  judgment  out  of  his  own  estate, 
aB  his  proper  debt,  if  the  effects,  or  deb(,  be  of  sufficiait  value  or  amount; 
if  not,  then  to  the  value  of  such  effects,  or  to  the  amoimt  of  such  debt  A 
scire  facias  may  be  taken  out  from  the  derk  of  the  court  where  the  judgment 
was  rendered,  to  be  served  upon  such  [court]  garnishee,  requiring  him  to 
appear  before  such  court  and  show  cause,  if  any  he  have,  to  the  contrary; 
and  the  plaintiff  may  require  the  defendant,  and  the  defendant  shall  have  the 
right,  to  disclose,  on  oath,  whether  he  has  any  of  the  effects  of  the  debtor  in 
his  hands,  or  is  indebted  to  him ;  and  the  parties  may  introduce  any  other  prop- 
er testimony  respecting  such  facts.  If  it  be  found  that  the  defendant  has  the 
effects  of  such  debtor  in  his  hands,  or  is  indebted  to  him,  or  if  he  makes  default 
of  appearance,  or  refuses  to  disclose  on  oath,  judgment  shall  be  rendered 
against  him,  as  for  his  own  debt,  to  be  paid  out  of  his  own  estate  with  costs; 
but  if  it  appear  on  the  trial  that  the  effects  are  of  less  value,  or  the  debt  of 
less  amount  than  the  judgment  recovered  against  the  debtor,  judgment  shall  be 
rendered  to  the  value  of  the  goods,  or  to  the  amount  of  the  debt ;  and  if  it 
appear  that  the  defendant  has  no  effects  of  such  debtor  in  his  hands,  or  is 
not  indebted  to  him,  he  shall  recover  costs." 

And  Congress  in  1872  provided  as  follows : 

"In  common-law  causes  in  the  Circuit  and  District  Courts  •  •  •  the 
plaintiff  shall  be  entitled  to  similar  remedies,  by  attachment  or  other  process 
against  the  property  of  the  defendant,  which  are  now  provided  by  the  laws 
of  the  state  in  which  such  court  is  held"  for  the  courts  thereof;  "and  sudi 
circuit  or  district  courts  may,  from  time  to  time,  by  general  rules,  adopt  such 
state  laws  as  may  be  in  force  in  the"  states  where  they  are  held  **in  relation  to 
attachments  and  other  process:  ♦  ♦  ♦  Provided,  that  similar  preliminary 
affidavits  or  proofs,  and  similar  security  as  required  by  such"  state  "laws, 
shall  be  first  furnished  by  the  party  seeking  such  attachment  or  other  reme- 
dy."   Act  June  1,  1872,  c.  255,  §  6.  17  Stat.  197. 

No  question  has  been  raised  but  that  the  action  is  one  which  the 
plaintiff  is  entitled  to  bring  under  the  laws  of  Connecticut  and  of 
the  United  States. 

It  appears  that  in  December,  1903,  after  the  attachment  of  the 
deposits  in  the  Savings  Bank  and  before  the  rendition  of  final  judg- 
ment in  the  original  action,  the  defendants  in  that  action  assigned  to 
the  United  Hatters  of  North  America,  a  voluntary  association  having 
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an  office  or  principal  place  of  business  in  the  city  and  state  of  New 
York,  the  dividends  or  interest  accruing  on  said  deposits  and  which 
were  declared  after  the  attachment. 

The  United  Hatters  of  North  America  was  given  notice  of  the  pen- 
dency of  the  proceeding  according  to  the  terms  of  the  Connecticut  stat- 
ute under  which  the  proceeding  was  instituted,  and  it  appeared  and  filed 
an  answer  in  which  it  alleged  that  the  dividends  or  interest  accruing 
and  declared  subsequent  to  the  original  attachment  were  not  held 
by  the  attachment  but  passed  to  it  and  became  its  property  by  virtue 
of  the  assignments.  The  United  Hatters  notified  the  Savings  Bank 
that  it  claimed  to  own  the  dividends  declared  or  the  interest  due  on 
such  accounts  and  demanded  paymejit  of  the  same  which  payment 
was  refused. 

It  is  admitted  that  at  the  time  of  the  attachment  the  amount  held 
in  the  Savings  Bank  account  to  the  credit  of  the  various  defendants 
in  the  original  action  amounted  to  $18,461.54.  And  the  District  Judge 
has  found  that  subsequent  to  the  commencement  of  the  present  pro- 
ceeding the  defendant  with  the  consent  of  the  United  Hatters  paid 
to  the  plaintiff  $17,558.37,  on  June  26,  1915,  and  the  further  sum  of 
$474.65  on  account  of  the  principal  of  said  deposits. 

The  important  question  involved  is  whether  the  interest  or  divi- 
dends which  have  accumulated  in  the  hands  of  the  defendant,  and 
which  would  belong  to  the  depositors  but  for  the  assignment,  belong 
to  the  judgment  creditor  by  virtue  of  the  original  attachment,  or  to 
the  assignee  of  the  fund  by  virtue  of  the  assignment  made  after  the 
attachment. 

It  is  understood  that  similar  actions  are  pending,  brought  by  the 
plaintiff  against  other  savings  banks  in  Connecticut,  involving  the 
same  issue,  and  that  the  parties  have  stipulated  that  the  judgment 
in  those  actions  is  to  be  controlled  by  the  decision  in  this  suit.  The 
accumulated  dividends  on  the  various  deposits  in  the  various  actions 
are  said  to  amount  to  about  $20,000. 

The  District  Judge  came  to  the  conclusion  that  the  attaching  cred- 
itor was  not  entitled  to  the  interest  or  dividends,  but  that  the  same 
belonged  to  the  United  Hatters  as  assignee.  He  accordingly  gave 
judgment  to  the  plaintiff  in  the  sum  of  $428.52 ;  that  being  the  amount 
of  the  principal  which  it  is  admitted  remained  unpaid  in  the  hands 
of  the  Savings  Bank  of  Danbury,  the  defendant  in  the  action. 

The  attachment  of  deposits  in  a  savings  bank  is  a  proceeding  un- 
known to  the  common  law.  In  Haber  v.  Nassitts,  12  Fla.  589,  608, 
the  Supreme  Court  of  Florida  declares  that : 

"No  such  process  was  known  at  common  law,  and  the  proceeding  is  traced 
to  a  custom  of  London  whereby,  'if  a  plaint  was  affirmed  and  returned  nihil,* 
the  plaintiff  had  a  garnishment  against  debtors  of  the  defendant,  and  after 
certain  proceedings  was  entitled  to  judgment" 

However  that  may  be,  the  remedy  by  attachment  in  this  country 
owes  its  existence  entirely  to  statutory  enactment.  In  Penoyar  v. 
Kelsey,  150  N.  Y.  77,  44  N.  E.  788,  34  L.  R.  A.  248  (1896)  the; 
New  York  Court  of  Appeals  in  speaking  of  the  remedy  by  attaclunent 
says: 
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"It  exists,  as  a  provisional  remedy,  only  when  authorized  by  statnte,  and, 
as  such,  is  comparatively  recent  in  its  origin." 

And  see  Cause  v.  Cone,  73  Tex.  241,  11  S.  W.  162  (1889);  Hubbell 
V.  Kingman,  52  Conn.  19  (1884);  Kittredge  v.  Bellows,  7  N.  H.  399; 
Baldwin  v.  Flagg,  43  N.  J.  Law,  495.  But  in  Mack  v.  Parks,  74  Mass. 
(8  Gray)  517,  69  Am.  Dec.  267  (1858),  the  court  said: 

"Our  system  of  attachment  on  mesne  process  was  derived  from  the  ancient 
rule  of  the  common  law,  by  which,  as  part  of  the  service  of  dvil  process,  goods 
which  were  properly  subject  to  distress  were  allowed  also  to  be  taken  by  a 
species  of  distress,  and  held  as  vadii  or  pledges  to  compel  the  appearance  of 
the  defendant" 

[1]  As  the  remedy  by  attachment  is  statutory,  the  rights  of  an 
attaching  creditor  are  governed  by  the  state  law  as  declared  by  the 
highest  court  of  the  state  enacting  the  statute,  and  the  decisions  of 
that  court  will  be  followed  by  a  court  of  the  United  States  having 
jurisdiction  of  the  proceedings.  Wolf  v.  Cook  (C.  C.)  40  Fed.  432 
(1889);  Rice  v.  Alder-Goldman  Commission  Co.,  71  Fed.  151,  18  C. 
C.  A.  15  (1895);  L.  Bucki  &  Son  Lumber  Co.  v.  Fidelity  &  Deposit 
Company  of  Maryland,  109  Fed.  393,  48  C.  C.  A.  436  (1901). 

And  as  the  remedy  by  attachment  is  regarded  as  being  in  deroga- 
tion of  the  common  law,  the  courts  have  sometimes  construed  strictly 
the  statutes  giving  the  remedy.  Ritchie  v.  Sayers  (C.  C)  100  Fed. 
520 ;  Brigham  v.  Avery,  48  Vt.  602 ;  Penoyar  v.  Kelsey,  supra.  But 
in  a  number  of  the  states  the  statutes  themselves  expressly  provide 
that  they  are  not  to  be  strictly  construed.  See  C.  J.  37.  In  other 
states  the  courts,  having  regard  to  the  intention  of  the  L^slatures, 
have  been  inclined  to  adopt  a  liberal  construction  independently  of 
express  statutory  provision.  Hannibal,  etc.,  R.  Co.  v.  Crane,  102  111. 
249,  40  Am.  Rep.  581;  Gunby  v.  Porter,  80  Md.  402,  31  Atl.  324; 
Best  V.  British,  etc.,  Co.,  128  N.  C.  351,  38  S.  E.  923;  Strock  v. 
Little,  45  Pa.  416;  Cole  v.  Utah  Sugar  Co.,  35  Utah,  148,  99  Pac. 
681.  The  Connecticut  statute,  once  construed  strictly  (Hubbell  v. 
Kingman,  supra),  is  now  liberally  construed  (Ransom  v.  Bidwell,  89 
Conn.  137,  93  Atl.  134  [1915]).  The  policy  of  the  state  of  Connecti- 
cut is  declared  by  its  highest  court  in  the  case  last  cited  to  be  that: 

"All  the  property  of  a  debtor  not  exempt  from  execution  shall  be  made  sub- 
ject to  the  payment  of  his  debts,  and  that  every  facility  consistent  with  the 
reasonable  immunity  of  the  debtor  should  be  afforded  to  subject  such  proper- 
ty to  legal  process." 

[2]  Under  such  statutes  as  that  in  Connecticut,  it  is,  of  course, 
not  questioned  but  that  a  creditor  of  a  depositor  in  a  savings  bank 
can  attach  the  deposit.  A  bank  is  bound  to  respect  such  process,  and 
the  courts  do  not  permit  it  to  apply  the  fund  attached  to  the  pay- 
ment of  any  debt  due  from  the  depositor  to  any  one.  Belles  on 
Modern  Law  of  Banking,  vol.  2,  p.  778.  The  difficulty  arises  when 
the  fund  so  deposited  is  upon  interest  and  it  becomes  necessary  to 
determine  whether  the  attachment  binds  interest  thereafter  accruing. 
The  District  Judge  thought  it  did  not.  He  fully  recognized  the  prin- 
ciple that  the  question  should  be  governed  by  the  decisions  of  the 
Connecticut  court  so  far  as  those  decisions  throw  light  upon  the 
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subject.  He  reviewed  at  some  length  the  decisions  in  that  state. 
There  are  a  number  of  cases  in  which  the  Connecticut  court  has  de- 
cided that  attaching  creditors  acquire  no  more  or  greater  rights  than 
the  depositors  had  at  the  time  of  the  attachments,  and  he  therefore 
concluded  that  all  interest  accruing  after  the  attachment  belonged 
to  the  assignee  by  virtue  of  the  assignment  and  not  to  the  attaching 
creditors. 

But  the  exact  question  presented  in  this  action  has  never  been 
presented  to  the  Supreme  Court  of  the  state  of  Connecticut.  That  court 
has  held  that  under  the  foreign  attachment  statute  of  that  state  there 
is  no  right  to  attach  unless  there  is  an  existing  obligation  or  debt  due, 
and  that  where  there  is  a  condition  precedent  to  the  liability  there 
is  not  an  existing  indebtedness  which  can  be  garnished.  See  Fitch 
V.  Waite,  5  Conn.  117  (1823);  Cobum  v.  City  of  Hartford,  38  Conn. 
290  (1871) ;  Holcomb  v.  Town  of  Winchester,  52  Conn.  447,  52  Am. 
Rep.  609  (1885);  Sand  Blast  File  Sharpening  Co.  v.  Parsons,  54 
Conn.  310,  7  Atl.  716  (1886);  Cunningham  Lumber  Co.  v.  N.  Y., 
N.  H.  &  H.  R.  R.  Co.,  71  Conn.  628,  60  Atl.  107  (1905).  These  de- 
cisions, however,  are  not  conclusive  of  the  question  involved  in  the 
present  action.  Not  only  is  the  question  one  upon  which  the  Connecti- 
cut courts  have  not  passed,  but  it  is  one  upon  which  there  seems  to 
be  little  authority.  While  it  is  true  that  under  the  Connecticut  de- 
cisions it  is  the  existing  obligation  or  the  debt  due  which  is  bound 
by  the  attachment,  and  that  at  the  time  the  attachment  was  served 
the  dividends  in  question  had  not  been  declared  and  were  not  in  exist- 
ence, nevertheless  they  would  be  subject  to  the  attachment  if  they  are 
to  be  considered  a  necessary  incident  of  the  deposits.  For  what- 
ever binds  the  principal  binds  that  which  is  inseparable  from  the 
principal.  An  attachment  of  a  freehold,  for  example,  gives  a  lien  on 
the  timber  trees  and  on  the  building  attached  thereto.  In  Coke  on 
Littleton,  151b,  it  is  said  that  a  thing  is  "incident  to  another  when 
it  appertains  to,  or  follows  on  that  other  which  is  more  worthy  or 
principal."  The  lexicographers  say  that  an  "incident"  is  a  thing  that 
is  necessarily  or  inseparately  connected  with  another.  That  it  is 
something  characteristically,  naturally,  or  legally  depending  upon,  con- 
nected with,  or  contained  in  another  thing  as  its  principal.  Webster 
says  that  it  is  something  necessarily  appertaining  to  or  depending  on 
another,  which  is  termed  the  principal.  So  that  the  question  is  wheth- 
er the  "dividends"  on  these  deposits  so  appertained  to  and  were  so 
connected  with  the  latter  that  the  attachment  of  the  deposits  created 
a  lien  on  the  deposits  and  the  dividends  including  those  subsequently 
declared.  In  Shinn  on  Attachment  and  Gamishmient  (1896)  vol.  1, 
§  316,  pp.  609,  610,  the  writer  says: 

"Whether  or  not  the  rents  and  profits  accruing  upon  the  attached  property 
are  subject  to  the  attachment  Uen  cannot  be  said  to  be  Judicially  ascertained." 

In  Cook  on  Corporations  (7th  Ed.  1913)  vol.  2,  §  484,  p.  1359,  that 
writer  says  that: 

''Dividends  on  the  stock  which  is  attached  follow  the  stock  and  are  covered 
by  the  attachment." 
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In  Jacobus  v.  Monongahela  National  Bank  (C.  C.)  35  Fed.  395 
(1888),  a  case  in  a  United  States  District  Court,  a  creditor  attached 
shares  of  stock  in  a  railroad  company,  the  shares  standing  in  the 
name  of  Jacobus,  and,  when  the  railroad  company  and  Jacobus  were 
summoned  as  garnishees.  Jacobus  pleaded  nulla  bona  and  the  railroad 
company  pleaded  that  the  stock  belonged  to  Jacobus.  The  original 
case  was  decided  in  1883  by  the  Supreme  Court  of  the  United  States 
(109  U.  S.  275,  3  Sup.  Ct.  219,  27  L.  Ed.  935)  in  favor  of  the  gar- 
nishees. It  appears  that,  at  the  time  the  attachment  was  seized,  the 
railroad  company  had  in  its  hands  a  dividend  of  $264  on  said  stock, 
and  from  time  to  time  thereafter  21  other  dividends  of  $264  each 
were  declared  and  all  said  dividends  were  retained  by  said  railroad 
company  until  the  decision  by  the  Supreme  Court,  when  the  railroad 
company  paid  the  money  to  Jacobus  without  interest.  Suit  was  then 
brought  on  the  recognizance  furnished  by  the  bank  to  pay  damages 
caused  by  the  attachment,  and  the  question  arose  as  to  whether  the 
attachment  compelled  the  railroad  company  to  withhold  the  payment 
of  subsequent  dividends.  The  court  held  that  the  attaching  creditor 
was  entitled  to  the  dividends  and  said : 

''The  dividends  were  but  an  incident  to  tlie  stock — ^the  mere  fruits  thereof 
— and  were  as  much  witliin  the  grasp  of  the  attachment  as  the  corpus  of 
the  stock  was.'* 

In  Moore  v.  Gennett,  2  Tenn.  Ch.  375  (1875),  Chancellor  Cooper 
in  an  attachment  case  said  that : 

'^Dividends  are  as  much  an  incident  to  the  stock  as  rent  is  to  the  reversion 
of  land,  or  interest  to  a  debt." 

He  added: 

"Besides,  the  increase  or  income  of  property,  after  the  levy  of  an  attach- 
ment, is  given  to  the  creditor  by  Code,  §  3536." 

The  connection  clearly  shows  that  in  his  opinion  the  provision  of 
the  Code  was  merely  declaratory  of  what  the  law  would  have  been 
without  the  Code. 

In  Syracuse  City  Bank  v.  Coville,  19  How.  Prac.  (N.  Y.)  385  (1860), 
the  court  held  that,  where  an  attachment  issued  and  was  levied  on  a 
money  bond  payable  in  installments  and  at  the  time  only  one  install- 
ment was  due,  the  creditor  only  acquired  a  lien  on  the  amount  actually 
due  upon  the  bond  at  the  time  of  service  of  the  writ.  The  case  is 
distinguishable  from  the  case  of  Jacobus  v.  Monongahela  National 
Bank,  supra,  and  is  not  to  be  regarded  as  controverting  it  in  the  least 
What  was  attached  in  the  Syracuse  City  Bank  Case  was  the  debt  due 
at  the  time  of  the  levy.  The  debts  due  on  the  subsequent  installments 
were  not  incidents  of  the  debt  attached,  but  were  wholly  independent 
thereof. 

In  the  case  under  consideration  the  property  attached  was  not  stock, 
but  deposits  in  the  Savings  Bank.  Now  a  savings  bank  is  conducted 
solely  for  the  benefit  of  its  depositors.  It  receives  deposits  and  loans 
them  for  their  benefit ;  and  a  savings  bank,  which  is  conducted  solely 
for  the  benefit  of  the  depositors  and  in  which  the  profits  after  deduct- 
ing necessary  expenses  inure  wholly  to  the  benefit  of  the  depositors, 
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does  not  stand  in  the  relation  of  a  debtor  to  a  creditor  as  does  an  ordi- 
nary bank  to  its  depositors.  Its  relation  is  more  nearly  that  of  trustee 
and  cestui  que  trust.  State  v.  People's  National  Bank,  75  N.  H.  27, 
70  Atl.  542,  21  Ann.  Cas.  1204.  The  depositors  intrust  their  money 
to  the  bank  as  their  trustee  to  keep  and  invest  the  same  according  to 
the  charter  and  the  laws.  If  there  is  a  profit,  they  receive  it ;  if  there 
is  a  loss,  they  share  it  according  to  the  amount  of  their  deposits.  In 
Gary  v.  Savings  Union,  22  WaU.  38,  28  L.  Ed.  779  (1874),  the  Supreme 
Court  held  that  the  share  of  profits  paid  by  a  savings  bank  to  its  de- 
positors constituted  "dividends."  Chief  Justice  Waite  wrote  the  opin- 
ion, in  the  course  of  which  he  said : 

"The  Interest  received  for  the  loan  of  each  deposit  was  not  kept  by  itself, 
and  paid  to  the  depositors  after  deducting  a  charge  to  cover  expenses,  but  all 
was  placed  in  a  common  fund,  and,  when  the  net  result  of  the  business  was 
ascertained,  that  was  divided  among  the  several  contributors  according  to 
the  value  of  their  contributions.  Such  a  division  clearly  produces  a  dividend 
according  to  the  common  understanding  of  that  term." 

The  question  in  the  case  was  whether  the  share  of  the  profits  paid  a 
depositor  was  to  be  considered  as  "interest"  or  as  "dividends."  But 
that  was  a  case  where  the  Savings  Bank  had  a  capital  stock  and  a 
reserve  fund,  and  under  its  charter  the  directors  at  the  expiration  of 
every  six  months,  after  deducting  certain  salaries  and  expenses,  would 
set  apart  a  certain  proportion  of  the  profits,  not  exceeding  one-tenth, 
to  the  stockholders  as  a  compensation  for  furnishing  the  capital.  "Al- 
though a  bank  may  be  called  a  savings  bank,  if  it  is  really  a  stockhold- 
ers' bank,  where  the  capital  is  owned  by  the  shareholders,  the  name 
will  amount  to  nothing."  2  Morse  on  Banks,  §  618.  The  mere  desig- 
nation of  a  bank  as  a  savings  bank  does  not  make  it  one.  To  deter- 
mine its  true  character,  its  organization,  powers,  and  mode  of  doing 
business  must  be  considered.  3  R.  C.  L.  p.  694.  And  the  record  in 
this  case  does  not  disclose  the  organization,  powers,  and  mode  of  do- 
ing business  of  the  Danbury  Savings  Bank.  We  do  not  know  whether 
it  had  a  capital  stock  or  not.  If  it  did  not  have  but  held  the  deposits 
as  a  trustee  and  not  as  a  debtor,  the  plaintiff  could  still  attach  them. 
The  law  is  clear  that,  if  a  trustee  has  funds  in  his  hands  belonging  to 
a  cestui  que  trust,  they  are  liable  to  foreign  attachment.  Easterly  v. 
Keney,  36  Conn.  18  (1869).  Whether  the  income  funds  so  held  pro- 
duce "dividends"  in  a  technical  sense  is  not  important  to  the  decision 
of  this  case,  such  income  being,  in  our  opinion,  an  incident  of  the  de- 
posits in  either  case. 

The  matter  may  be  considered  from  another  viewpoint.  In  Matting- 
ly  V.  Boyd,  20  How.  128,  15  L.  Ed.  845  (1857),  the  Supreme  Court 
said  that : 

"As  a  general  rule,  a  garnishee  is  not  bound  to  pay  interest,  because  he  is 
liable  to  be  called  on  to  pay  at  all  times.  11  Sargent  &  Rawle,  188 ;  Drake, 
Pr.  725;    1  Washington  V.  B.  149." 

Undoubtedly  what  the  court  referred  to  was  not  the  interest  due 
from  a  debtor  to  a  creditor  at  the  time  of  the  service  of  the  process, 
but  interest  on  the  money  thereafter ;  and  in  that  case,  while  acknowl- 
edging the  general  rule  to  be  as  stated,  the  garnishee  was  charged  with 
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interest  from  the  time  when  the  attachment  process  was  served  for 
the  reason  that  he  had  used  the  money,  and  interest  was  charged  from 
October  23,  1827,  when  process  was  served  to  August  25,  1851. 

In  Woodruff  v.  Bacon,  35  Conn.  97  (1868),  the  Supreme  Court  of 
Connecticut  applied  the  same  principle  to  a  case  in  which  the  garnishee 
had  used. the  fund.    The  court  said : 

"But  we  cannot  recognize  the  principle  that  should  allow  the  plaintilFs  to 
recover  the  debt  and  not  allow  them  to  recover  the  interest  which  is  the  mere 
incident  to  the  debt  arising  from  the  defendant's  use  of  it." 

So  in  Cox  V.  Cronan,  82  Conn.  176,  72  Atl.  927,  135  Am.  St.  Rep. 
268  (1909),  the  same  court  said : 

"When  money  belonging  to  a  defendant  is  attached  In  the  hands  of  a  third 
party  by  process  of  foreign  attachment,  the  garnishee  cannot  safely  jmy  it 
over  to  either  party  pending  the  continuance  of  the  suit  in  which  it  is  at- 
tached, but  must  hold  it  to  abide  the  result  of  the  action.  K  he  is  not  un- 
der contract  to  pay  interest  and  makes  no  use  of  the  money,  but  retains  it  aa 
a  mere  stakeholder,  he  wiU  not  be  Uable  for  interest  until  the  result  of  the 
suit  determines  to  which  party  he  shall  pay  it.  Candee  v.  Skinner,  40  Conn- 
464 ;  Phoenix  Ins.  Co.  v.  Carey,  80  Conn.  426,  432,  68  AtL  993.  But  when  he 
mingles  the  money  attached  with  his  own  and  lias  the  use  of  it,  he  is  liable 
for  the  Interest  on  it." 

In  American  &  English  Encyclopedia  of  Law,  837,  838,  the  rule  is 
laid  down  as  follows : 

"It  is  well  settled  that  a  garnishee  is  liable  to  the  plcdntiff  for  interest  on 
the  amount  of  his  indebtedness  to  the  defendant  during  the  pending  of  the 
garnishment  proceedings  if  he  had  promised  the  defendant  to  pay  interest 
or  if  he  received  interest  or  used  the  money  during  that  time." 

In  22  Cyc.  1559,  1560,  the  rule  is  stated  as  follows: 

"Attachment  or  Garnishment. — (1)  In  General.  Where  interest  upon  a 
debt  is  recoverable  as  damages,  and  not  by  reason  of  a  ccmtract  to  pay  it, 
the  debtor  is  not  usually  liable  for  interest  during  a  period  in  which  he  is 
prevented  from  making  payment  by  reason  of  the  debt  being  attached  or 
garnished  in  his  hand  by  some  third  person,  or  by  the  debtor  being  summoned 
as  a  trustee  of  the  creditor  under  trustee  process.  But  if  the  contract  on 
which  the  debt  is  founded  draws  interest  during  the  time  payment  Is  thus 
delayed  interest  wiU  not  be  suspended.  If  a  debtor  against  whom  trustee  or 
garnishment  proceedings  are  issued  causes  unreasonable  delay  in  making  his 
answer  thereto  or  otherwise  for  the  purpose  of  obtaining  a  longer  use  of 
the  money,  or  falsely  denies  his  indebtedness,  he  will  be  Uable  for  interest 
during  the  pendency  of  the  proceedings.  (2)  Use  of  Funds  by  Garnishee.  If  a 
garnishee,  during  the  pendency  of  the  proceedings,  employs  the  funds  in 
his  hands  so  as  to  derive  a  profit  therefrom,  he  will  generally  be  held  to 
account  for  interest" 

In  Bassett  v.  Kinney,  24  Conn.  267,  63  Am.  Dec.  161  (1855),  the 
court  held  that  a  person  to  whom  money  is  intrusted  to  be  paid  over 
to  a  designated  recipient,  and  who  deposits  the  money  in  bank  for 
some  time,  afterward  paying  it  over  to  the  person  entitled  to  receive 
it,  is  liable  to  such  person  for  the  interest  paid  to  him,  on  the  money 
while  deposited  in  the  bank,  although  such  interest  is  paid  after  the 
money  has  been  turned  over.  Where  it  affirmatively  appears  that  the 
funds  have  been  profitably  employed  and  the  principal  has  been  aug- 
mented by  virtue  of  such  profitable  employment,  the  principal  and  the 
increment  are  inseparable  and  belong  to  the  attaching  creditor.     If 
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the  attached  fund,  in  this  case  the  deposits,  produces  earnings  during 
the  period  of  the  attachment,  those  earnings  are  an  incident  of  the  at- 
tached fund  and  subject  to  the  Hen.  It  makes  no  difference  by  what 
name  the  earnings  may  be  called,  whether  interest  or  dividends.  As 
long  as  the  attached  fund  is  used  for  profit,  the  profit,  whether  earned 
for  the  benefit  of  the  garnishee  or  the  debtor,  is  impounded  for  the 
benefit  of  the  attaching  creditor  and  is  subject  to  the  same  ultimate 
disposition  as  the  principal  of  which  it  is  the  incident.  Is  it  said  that 
in  this  case  the  Savings  Bank  was  not  using  the  funds  for  its  own 
benefit  but  for  the  benefit  of  the  depositors?  But  surely  that  cannot 
help  the  case,  for  if  the  argument  be  sound  then  this  extraordinary 
result  would  follow:  That  a  person  gamisheed  could  not  use  the  at- 
tached funds  for  his  own  benefit  without  being  chargeable  with  in- 
terest, but  he  could  use  them  for  the  benefit  of  the  debtor  defendant 
who  is  being  pursued  by  the  attaching  creditor  and  if  he  did  the  de- 
fendant and  not  tlie  attaching  creditor  would  be  entitled  to  the  accumu- 
lated interest.  A  principle  leading  to  such  an  unjust  and  irrational 
result  cannot  be  sound  and  need  not  be  further  considered. 

That  the  deposits  attached  were  used  and  earned  a  profit  during  the 
period  of  litigation  is  conceded.  The  court  below  made  the  following 
finding  of  fact  which  was  embodied  in  the  judgment: 

"That  since  that  attachment,  the  defendant  herein  has,  in  accordance 
with  the  terms  of  its  charter,  used  and  improved  the  moneys  so  deposited 
with  it  and  has  regularly  declared  dividends  upon  said  several  deposits  pay- 
able from  the  income  and  profits  earned  by  the  defendant  from  these  and  its 
other  deposits,  and  that  the  aggregate  amount  of  dividends  so  declared  upon 
the  several  deposits,  levied  upon  by  said  writ  of  attachment,  Is  $11,278.13." 

The  plaintiff  contends  that  he  is  entitled  to  recover  6  per  cent,  in- 
terest from  the  date  of  the  demand  made  by  the  marshal  after  final 
judgment  on  December  24,  1912.  The  General  Statutes  of  Connecti- 
cut, Revision  of  1902,  section  3440,  provide  that  the  net  income  of 
savings  banks  in  excess  of  one-eighth  of  1  per  cent,  of  its  deposits, 
actually  earned  during  the  six  months  last  preceding,  and  no  more, 
may  be  semiannually  divided  among  its  depositors.  It  is  then  added 
that  no  dividend  shall  exceed  a  rate  of  4  per  cent,  per  annum  except 
as  provided  in  section  3441.  The  plaintiff's  claim  to  6  per  cent,  does 
not  rest  upon  anything  in  that  section,  but  upon  the  principle  that  the 
refusal  to  comply  with  the  marshal's  demand  was  wrongful,  and,  when 
one  wrongfully  withholds  moneys,  he  is  chargeable  with  the  legal  rate 
of  interest,  which  in  Connecticut  is  6  per  cent.  At  the  time  the  mar- 
shal made  his  demand,  the  interest  or  dividends  were  claimed  by  tlie 
United  Hatters  of  North  America  under  the  assignment,  and  the  pro- 
ceeding now  under  review  was  instituted  to  determine  the  rights  of 
the  respective  parties.  A  withholding  by  the  defendant  under  such  cir- 
ctunstances  cannot  be  regarded  as  unlawful,  and  the  interest  to  be 
allowed  must  be  limited  to  the  savings  bank  rate. 

The  judgment  below  must  be  modified  so  as  to  include  the  dividends 
declared  by  the  defendant  according  to  law.  Those  dividends  the 
plaintiff  is  entitled  to  recover  in  addition  to  the  balance  of  the  deposits 
$428.52,  and  his  costs  in  both  courts. 

The  judgment,  so  modified,  is  affirmed 
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STAATS  V.  BIOGRAPH  CO. 

(Circuit  Court  of  Appeals,  Second  Circuit    July  8,  1916.) 

No.  281. 

1.  COBPOBATIONS  ^=»152 — DECLARATION  OF  DIVIDENDS — ^POWEB  OF  DiBECTOBS. 

It  Is  the  general  rule  that,  when  a  corporation  has  a  surplus,  whether 
a  dividend  shall  he  made  rests  on  the  fair  and  honest  discretion  of  the 
directors,  which  cannot  be  controlled  by  the  courts. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  ff  564-567; 
Dec.  Dig.  «=>152.] 

2.  CoBPOBATioNS  ^=»155(2) — ^Dbolabation  of  Dividend— Poweb  of  Dibbctobs 

TO  Rescind. 

If  a  cash  dividend  is  declared  by  a  board  of  directors  and  is  announced 
to  the  stockholders  and  the  corporation  has  a  sufficient  surplus  to  pay 
the  same,  a  debt  is  created,  and  the  board  has  no  power  to  rescind  its 
action ;  but  in  case  of  a  stock  dividend,  to  be  paid  by  an  additional  issue 
of  stock,  the  board  may  rescind  its  action  In  good  faith  at  any  time  before 
the  stock  is  issued. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  |  561;  Dec. 
Dig.  «=>156(2).] 

3.  COBPOBATIONS  ^=s>155(2) — Deolabation  of  Dividend — ^Rescission  of  Ac- 

tion BT  DiBECTOBS. 

The  directors  of  defendant  corporation  declared  a  dividend  to  be 
evidenced  by  scrip  certificates  redeemable  by  defendant  on  or  before  a 
certain  date  at  par  in  cash,  stock,  or  evidences  of  indebtedness  at  its 
option.  It  had  sufficient  surplus  to  warrants  the  dividend.  The  certifi- 
cates were  not  issued,  and,  the  European  War  having  seriously  affected 
defendant's  business,  its  directors  rescinded  the  resolution  declaring  the 
dividend.    Held,  that  such  action  was  still  within  their  power. 

[Ed.  Note. — For  other  cases,  see  C!orporations,  Cent  Dig.  |  561;  Dec 
Dig.  <8=>155(2).] 

In  Error  to  District  Court  of  United  States  for  Southern  District 
of  New  York. 

Action  at  law  by  Richard  H.  Staats  against  the  Biograph  Company. 
Judgment  for  defendant,  and  plaintiff  brings  error.    >^rmed. 

The  defendant  is  a  corporation  organized  In  1895  pursuant  to  the  laws  of 
the  state  of  New* Jersey.  It  has  an  authorized  capital  of  $2,000,000,  and  of 
this  amount  $1,999,0(X>  is  outstanding,  and  is  engaged  in  the  moving  picture 
business. 

The  plaintiff  is  a  citizen  of  the  state  of  New  York  and  is  the  record  owner 
of  550  shares  of  the  par  value  of  $55,000  of  the  stock  of  the  defendant  com- 
pany, and  has  been  since  prior  to  January  1,  1913. 

On  December  28,  1914,  the  board  of  directors  of  defendant  declared  a  divi- 
dend of  50  per  cent,  on  its  outstanding  capital  stock,  payable  February  1, 
1915,  to  the  stockholders  of  record  of  January  18,  1915.  The  dividend  as 
declared  was  payable  February  1,  1915.  It  was  to  be  paid  in  registered  scrip 
certificates  containing  upon  their  face  an  agreement  by  the  defendant  that 
they  might  be  converted  on  or  before  December  31,  1916,  at  par,  without  in- 
terest, wholly  or  partly  in  cash,  wholly  or  partly  at  par,  or  wholly  or  partly 
in  such  form  of  interest-bearing  obligation  as  might  be  deemed  by  the  directors 
to  the  best  interests  of  the  company.  Announcement  of  this  action  was  maae 
in  a  circular  to  the  stockholders,  dated  December  28,  1914. 

Without  authorization  from  the  stockholders  and  on  August  10,  1915,  and 
without  the  plaintiff's  consent,  the  directors  passed  a  resolution  rescinding  the 
declaration  of  the  dividend  previously  declared,  and  this  action  was  announced 
in  a  circular  to  the  stockholders  dated  August  26,  1915. 

^s»For  other  cases  see  same  topic  ft  KEY-NUMBER  In  all  Key-Numbered  Digests  ft  Indexes 
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On  September  14,  1915,  the  plaintiff  made  a  demand  on  the  defendant  for 
the  delivery  of  the  registered  scrip  certificates  which  he  claimed  pursuant  to 
the  resolution  of  December  28,  1914.  The  demand  was  not  complied  with, 
and  this  action  is  brought  to  recover  $27,500 ;  that  being  the  face  amount  of 
the  scrip  certificates  which  were  issuable  to  him  in  respect  of  the  $55,000  par 
value  of  the  stock  held  by  him.  At  the  close  of  the  trial  of  the  action  a 
motion  was  made  to  dismiss  the  complaint  That  motion  was  denied.  Both 
sides  asked  the  court  to  direct  a  verdict,  and  a  verdict  was  directed  for  the 
U3f endant ;  an  exception  being  reserved  for  the  plaintiff. 

Van  Vorst,  Marshall  &  Smith,  of  New  York  City  (Alexander  B. 
Siegel,  of  New  York  City,  of  counsel),  for  plaintiff  in  error. 
David  Gerber,  of  New  York  City,  for  defendant  in  error. 

Before  COXE,  WARD,  and  ROGERS,  Circuit  Judges. 

ROGERS,  Circuit  Judge  (after  stating  the  facts  as  above).  The 
question  involved  herein  concerns  the  power  of  a  board  of  directors 
of  a  corporation  to  rescind  a  resolution  declaring  a  scrip  dividend,  after 
the  resolution  declaring  the  dividend  has  been  announced,  and  notwith- 
standing the  existence  of  a  surplus  at  the  time  of  the  adoption  of  both 
resolutions. 

It  is  conceded  that  no  dispute  as  to  the  facts  exists.  The  decision 
below  was  limited  by  its  terms  to  a  decision  against  the  plaintiff  on 
questions  of  law  alone. 

Prior  to  1913  the  defendant  company  had  paid  cash  dividends  at 
the  rate  of  12  per  cent,  annually ;  but  on  February  28,  1913,  the  direc- 
tors decided  to  reduce  the  rate  to  6  per  cent,  annually. 

The  company  had  purchased  land  in  the  Bronx  borough  in  New 
York  City,  upon  which  it  proposed  to  construct  a  new  plant.  The  re- 
duction in  the  dividend  was  for  the  purpose  of  facilitating  the  com- 
pletion and  equipment  of  this  new  plant.  On  December  31,  1912,  the 
company  had  a  surplus  of  $831,149  after  deducting  a  reserve  for  de- 
preciation. All  of  this  surplus  was  profit  earned  by  the  company  in 
excess  of  dividends  paid  to  the  stockholders.  The  balance  sheet  of  the 
company  on  June  30,  1915,  shows  that  there  was  on  that  day  a  profit 
and  loss  surplus  of  $1,101,696.83.  The  evidence  shows  that  at  the 
end  of  every  month  during  the  year  of  1915  the  surplus  always  was  in 
excess  of  $1,000,000.  Nevertheless  on  August  10,  1915,  the  board 
adopted  the  following  resolution : 

"Resolved,  that  the  action  taken  at  the  meeting  of  the  board  of  directors 
held  December  28,  1914,  declaring  a  scrip  dividend  of  fifty  (50)  per  cent,  be 
and  the  same  Is  hereby  rescinded." 

It  is  not  claimed  that  the  corporation  had  between  the  time  of  the 
declaration  of  the  dividend  and  its  rescission  suffered  any  unforeseen 
or  material  loss.  All  the  surplus  which  existed  when  the  resolution 
declaring  the  50  per  cent,  scrip  dividend  was  passed  still  existed  when 
the  revoking  resolution  was  adopted,  and  in  fact  at  the  time  the  latter 
resolution  was  passed  the  surplus  had  been  somewhat  increased  above 
what  it  was  when  the  original  declaration  was  made,  and  at  no  time 
since  has  it  fallen  below  $1,000,000. 

But  it  appears  that  intermediate  the  passage  of  the  resolution  de- 
claring the  dividend,  December  28,  1914,  and  its  rescission,  August 
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10,  1915,  the  business  of  the  company  was  seriously  affected  by  the 
European  War.  Conditions  had  so  changed  that  the  officers  of  the 
company  voluntarily  consented  that  their  salaries  should  be  reduced. 
On  his  own  request  the  president's  expense  allowance  of  $7,500  per 
annum  was  discontinued,  and  his  salary,  which  had  been  $18,750  a 
year,  was  reduced  to  $15,000.  The  company  had  to  borrow  cash  from 
its  directors  to  meet  its  needs.  The  operating  expenses  of  the  company 
were  about  $50,000  a  week.  A  few  days  prior  to  the  adoption  of  the 
rescinding  resolution,  it  borrowed  from  its  president  $27,000,  who  with 
others  accepted  the  notes  of  the  company  imsecured  by  any  collateraL 
The  president  testified  that : 

''At  the  time  the  dividend  was  declared,  the  business  had  fallen  off  consider- 
ably, but  it  was  believed  from  the  best  information  obtainable  that  it  would 
be  only  temporary  shrinkage.  Early  in  the  foUowing  year,  oi*  say  in  the  spring^ 
of  the  following  year,  the  business  fell  off  very  rapidly,  until  it  now  amounts 
to  practically  nothing.  There  was  also  at  the  same  time  a  very  serious  change 
in  the  business  of  this  country  and  Canada.  There  were  certain  facts  which 
the  directors  considered  at  their  meeting  of  December  28,  1914,  which  were 
very  encouraging  and  looked  Uke  a  substantial  diange  for  the  better.  But 
within  a  very  few  months  the  reverse  began  to  take  place.** 

He  was  asked: 

"You  had  difficulty  in  getting  your  films  across  into  countries  that  are  in 
war?" 

And  he  replied: 

"Well,  we  had  more  difficulty  in  getting  orders.  Formerly  we  would  send  a 
small  positive  print  abroad  of  each  production.  That  would  be  shown  to 
the  buyers  on  the  other  side,  not  only  for  European  markets,  but  also  for 
Australia.  They  would  order  on  samples  and  on  a  certain  day  they  would 
cable  to  ship  so  many  positives.  That  meant  that  they  ordered  two  or  more 
weeks  in  advance  of  the  time  required.  Later  on  conditions  changed  to  such 
an  extent  that  the  various  buyers  would  not  place  their  orders  more  than 
a  few  days  in  advance  of  the  time  required  for  delivery,  and  we  were  obUged 
to  ship  machinery  to  the  other  side  and  hold  our  negatives  here  until  we  made 
all  the  positives  we  could  sell  or  lease  in  the  American  and  Canadian  markets. 
Then  we  shipped  the  negatives  to  the  other  side,  and  had  the  positive  prints 
made  there,  so  that  we  could  accept  orders  up  to  leaving  less  than  24  hours 
before  the  time  required  for  deUvery.  That  was  a  very  serious  change.  Fur- 
thermore, the  duty  Imposed  was  so  great,  the  duty  requirements  put  in  force 
by  the  Canadian  government,  that  our  agent,  the  man  who  represents  us  in 
all  foreign  countries,  cabled  us  to  suspend  all  shipments  even  of  positives.  By 
that  time  the  business  ceased  entirely." 

The  resolution  of  rescission  was  adopted  after  many  hours  of  dis- 
cussion of  the  American  and  of  the  foreign  market. 

No  scrip  dividend  has  been  paid  to  a  single  stockholder,  and  appar- 
ently all  the  stockholders  with  the  exception  of  this  plaintiff  have  ac- 
quiesced in  the  action  of  the  directors.  If  this  action  can  be  maintained 
and  the  plaintiff  can  recover  the  damages  he  sues  for  and  other  stock- 
holders insist  on  like  payrnents  to  them,  it  will  require  approximately 
$1,000,000,  an  amount  which  probably  could  only  be  realized  by  con- 
verting this  company's  fixed  assets  into  cash  and  winding  up  its  busi- 
ness. The  question  presented  is  one  of  considerable  importance,  and 
has  received  careful  consideration. 

[  1  ]  This  seems  to  be  an  attempt  on  the  part  of  a  single  stockholder 
to  dictate  to  a  directorate  and  to  compel  it  against  its  will  and  honest 
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judgment  to  pay  a  dividend  to  him  in  cash  or  stock.  The  general  rule 
is  well  established  that,  when  a  corporation  has  a  surplus,  whether  a 
dividend  shall  be  made  rests  in  the  fair  and  honest  discretion  of  the 
directors,  uncontrollable  by  the  courts.  Williams  v.  Western  Union 
Telegraph  Co.,  93  N.  Y.  162;  Gibbons  v.  Mahon,  136  U.  S.  549,  565, 
10  Sup.  Ct.  1057,  34  L.  Ed.  525  (1890). 

There  have  been  numerous^  attempts  to  induce  courts  to  interfere 
with  directors  in  the  exercise  of  their  discretion,  but  they  have  quite 
uniformly  refused  to  do  so,  unless  it  appeared  that  the  directors  had 
willfully  abused  their  discretion  and  acted  in  bad  faith  and  in  neglect 
of  duty.  It  takes  a  very  strong  case  to  induce  a  court  to  order  direc- 
tors to  declare  a  dividend.  *A  court  has  no  jurisdiction  to  do  so  unless 
fraud  or  a  breach  of  trust  is.  involved.  Cook  on  Corporations  (7th 
Ed.)  vol.  2,  §  545,  p.  1588. 

In  the  case  at  bar  there  is  nothing  to  lead  us  to  doubt  the  perfect  hon- 
esty and  good  faith  of  this  board  of  directors,  and  the  soundness  of 
their  judgment  in  this  matter.  But  this  plaintiff  is  not  in  this  court 
asking  us  to  compel  the  board  of  directors  to  declare  a  dividend.  He 
is  here,  he  asserts,  because  the  board  has  declared  the  dividend  and 
announced  it,  and  then  recalled  its  action  and  rescinded  the  vote. 

In  proper  cases  courts  protect  minorities,  even  minorities  of  one, 
against  the  oppression  of  tfie  majority  of  stockholders  and  of  boards 
of  directors.  It  sometimes  happens,  however,  that  a  minority  institute 
"strike"  suits  and  seek  to  oppress  majorities  and  to  involve  the  cor- 
poration itself  in  disaster  for  purposes  of  their  own  and  for  reasons 
not  always  revealed.  So  that  there  are  cases  in  which  courts  are  com- 
pelled to  protect  minorities  against  majorities  and  majorities  against 
minorities. 

In  this  case  it  does  not  escape  observation  that  the  plaintiff's  right 
to  a  stock  dividend,  if  he  has  such  a  right  and  can  enforce  it,  would 
gain  him  nothing.  We  say  it  would  gain  him  nothing,  because,  while 
a  stock  dividend  would  increase  the  number  of  his  shares,  it  propor- 
tionately diminishes  the  value  of  each  of  his  shares,  leaving  the  aggre- 
gate value  as  it  was  before.  He  acquires  the  ownership  of  more  shares, 
but  he  adds  nothing  to  his  proportionate  ownership  of  the  assets  of  the 
corporation.  Green  v.  Bissell,  79  Conn.  547,  555,  65  Atl.  1056,  8  L. 
R.  A.  (N.  S.)  1011,  118  Am.  St.  Rep.  156,  9  Ann.  Cas.  287  (1907). 
What  he  expects  through  this  suit  is  not  the  stock  but  the  cash  value 
of  the  stock.  But  the  question  which  this  court  must  pass  upon,  what- 
ever the  consequences  in  this  particular  case  may  be,  is  whether  a 
board  of  directors,  having  declared  the  dividend  in  the  form  already 
stated,  had  the  power  to  rescind  its  action. 

We  may,  however,  remark  in  passing  that  while  it  might  be  very  dis- 
astrous to  the  welfare  of  the  defendant,  under  the  circumstances  in 
which  it  now  finds  itself,  if  any  large  number  of  its  stockholders  could 
come  into  a  court  of  law  as  this  plaintiff  has  done  and  enforce  the  de- 
mand that  they  receive  the  value  of  the  stock  dividend  as  declared,  yet 
the  corporation  might  easily  have  avoided  any  such  situation.  For  we 
confess  our  inabiHty  to  see  how  the  corporation  or  its  stockholders 
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could  in  the  least  degree  have  been  prejudiced  if  the  scrip  dividend 
had  been  issued  as  originally  voted,  and  the  corporation  had  then 
elected  to  pay  it  in  stock.  The  property  of  the  corporation  would  not 
have  been  impaired  in  the  slightest  extent. 

The  right  to  reconsider  the  declaration  of  a  dividend  would  seem 
to  depend  upon  the  circumstances  under  which  the  dividend  was  de- 
clared, as  well  as  upon  the  character  of  the  dividend  itself. 

1.  If  a  board  of  directors,  for  example,  should  declare  a  dividend, 
and,  before  any  public  announcement  of  the  action  has  been  made, 
should  reconsider  the  vote  and  rescind  the  action,  its  right  to  do  so, 
perhaps,  could  not  successfully  be  challenged. 

2.  If  a  board  of  directors  should  declare  a  dividend  when  there  are 
at  the  time  the  declaration  is  made  no  profits  to  divide,  and  if  public 
announcement  of  the  declaration  of  the  dividend  should  be  made,  it 
may  be  that  the  right  to  reconsider  and  rescind  would  not  be  denied. 
Until  such  a  dividend  is  paid  there  would  seem  to  be  a  locus  poenitentiae, 
and  the  directors  might  recall  their  ultra  vires  act.  They  would  not 
be  under  any  obligation  to  consummate  an  illegal  act  which  is  merely 
in  fieri.    Thompson  on  Corporations,  vol.  2,  §  2l35. 

[2]  3.  But  if  a  board  of  directors  should  declare  a  cash  dividend 
and  make  a  public  announcement  of  the  fact,  the  courts  have  held 
that  thereafter  the  board  has  no  right  to  reconsider  and  rescind  its 
action.  The  reason  seems  to  be  that  the  declaration  of  the  dividend 
sets  apart  from  the  profits  of  the  corporation  a  sum  which  is  to  be 
paid  to  the  stockholders  in  proportion  to  their  shares,  and  that  it  cre- 
ates a  debt  due  from  the  corporation  to  each  shareholder,  resulting  in 
the  relation  of  debtor  and  creditor.  A  dividend  divides  the  property 
which  belongs  to  the  corporation  into  that  which  the  corporation  re- 
tains and  that  which  the  corporation  agrees  to  pay  to  the  stockholders, 
and  which  it  is  thereby  bound  to  pay.  That  which  one  person  is 
bound  to  pay  to  another  is  a  debt.  Lockhart  v.  Van  Alstyne,  31  Mich. 
76,  78,  18  Am.  Rep.  156  (1875).  Such  a  dividend  cannot  be  rescinded 
because  a  debtor  does  not  have  it  within  his  power  to  "rescind"  his 
debt.  Beers  v.  Bridgeport  Spring  Co.,  42  Conn.  17  (1875) ;  McLaren 
V.  Planing  Mill  Co.,  117  Mo.  App.  40,  50,  93  S.  W.  819  (1906);  King 
V.  Patterson,  etc.,  R.  Co.,  29  N.J.  Law,  82,  87  (1860);  Ford  v.  East- 
hampton  Rubber  Thread  Co.,  158  Mass.  84,  32  N.  E.  1036,  20  L.  R. 
A.  65,  35  Am.  St.  Rep.  462  (1893) ;  Cook  on  Corporations  (7th  Ed.) 
vol.  2,  §  541,  p.  1580.  And  sometimes  the  corporation  becomes  not 
merely  a  debtor,  but  is  a  trustee,  as  where  the  corporation  has  not 
only  declared  a  dividend,  but  has  deposited  a  fund  out  of  which  the 
dividends  are  to  be  paid.  Le  Roy  v.  Globe  Insurance  Co.,  2  Edw. 
ch.  657  (N.  Y.)  (1836) ;  Van  Dyck  v.  McQuade,  86  N.  Y.  38,  52  (1881). 
A  trust  relation,  having  been  established,  cannot  be  terminated  at  the 
pleasure  of  the  board  of  directors  by  a  vote  rescinding  its  former  ac- 
tion. 

In  Taylor  on  Corporations  (5th  Ed.)  §  568,  it  is  said  that: 

"The  discretion  of  the  corporate  management  is  exhausted  in  declaring  tbe 
dividend;   thereupon  their  only  function  is  to  pay  it  to  the  stockholders.'* 
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So  in  Machen  on  Modern  Law  of  Corporations,  vol.  2,  §•  1358,  that 
writer  says: 

"As  a  dividend  when  declared  becomes  a  debt  of  ttae  company,  it  follows  that 
a  dividend  once  properly  declared,  cannot  be  revoked." 

Morawetz,  in  his  book  on  Corporations  (volume  1,  §  445),  says  that: 

"A  dividend  properly  declared  by  the  directors  of  a  corporation  cannot  sub- 
sequently be  revoked ;  those  persons  who  were  shareholders  on  the  books  of 
the  company  at  the  time  when  the  dividend  was  declared  have  a  legal  claim 
against  the  company  for  the  payment  of  the  amount  of  the  dividend." 

And  in  Marshall  on  Corporations,  §  283,  it  is  said : 

"Since  the  right  of  the  stockholders  of  a  corporation  to  a  dividend  becomes 
vested  as  soon  as  the  dividend  has  been  fully  declared  by  the  directors,  and 
the  corporation  becomes  their  debtor  for  their  respective  shares,  it  follows 
that  neither  the  same  board  of  directors  nor  their  successors  can  afterwards 
reconsider  their  action  and  revoke  the  declaration  without  the  stockholders* 
consent." 

4.  A  difference  seems  to  exist  between  a  cash  dividend  and  a  stock 
dividend,  so  that,  if  a  board  of  directors  declare  a  stock  dividend,  the 
authorities  appear  to  recognize  the  right  of  the  board  subsequently  to 
rescind  its  action  at  any  time  prior  to  the  actual  issuance  of  the  stock. 

The  leading  case  on  the  subject  is  that  of  Terry  v.  Eagle  Lock  Co., 
47  Conn.  141  (1879).  It  appears  in  that  case  that  at  a  meeting  of  stock- 
holders of  the  defendant  company  held  on  August  5,  1875,  it  was  voted 
to  increase  the  capital  stock  2,000  shares,  and  that  the  said  increase 
be  out  of  the  surplus  earnings  of  the  company.  It  was  at  the  same 
time  voted  that  the  directors  be  authorized  and  directed  to  cause  the 
stock  to  be  issued  to  the  present  stockholders  pro  rata.  On  August 
18,  1875,  a  specially  called  stockholders'  meeting  was  held,  and  a  vote 
was  passed  rescinding  the  vote  of  August  5th  increasing  the  capital 
stock.  The  plaintiff  stockholder  who  had  not  been  present  at  the  meet- 
ing at  which  the  former  vote  was  rescinded  asked  to  have  his  pro 
rata  share  of  the  increase  issued  to  him,  or  the  value  thereof  paid  to 
him,  claiming  that  by  the  first  vote  he  had  a  vested  right  of  which 
he  could  not  be  deprived  by  the  subsequent  rescission.  The  court,  in 
referring  to  the  alternative  prayer  in  the  plaintiff's  petition  asking  for 
a  proportionate  part  of  the  supposed  increase  of  stock  or  the  cash 
value  of  his  proportion  of  the  increase,  declared  it  very  clear  that  the 
alternative  prayer  ought  not  to  be  granted,  as  it  would  in  effect  be 
making  it  a  cash  dividend,  something  "the  company  never  Intended. 
It  would  withdraw  from  the  working  funds  of  the  company  that 
amount  which  would  not  have  been  the  result  had  the  stock  dividend 
been  carried  into  effect.  It  is  in  effect  asking  the  court  to  make  a 
dividend  instead  of  enforcing  one  made  by  the  company."  The  Con- 
necticut court  denied,  also,  the  stockholders'  right  to  compel  the  com- 
pany to  issue  the  stock  certificates,  and  it  clearly  pointed  out  the  dif- 
ference existing  between  a  cash  and  a  stock  dividend.  In  the  course 
of  its  opinion  the  court  said: 

"There  Is  a  difference,  however,  between  a  cash  and  a  stock  dividend.  The 
former  is  created  by  a  simple  vote  of  the  directors,  and  the  amount  thereby 
becomes  severed  from  the  general  fund  and  belongs  to  the  stockholders  pro 
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rata.  The  latter  can  be  initiated  only  by  a  vote  of  the  stockholders.  That 
is  followed  by  issuing  the  stock,  and  the  increase  can  only  be  completed  legally 
by  filing  with  the  town  clerk  and  with  the  secretary  of  the  state  the  certificates 
required  by  law.  Suppose  the  vote  had  been  to  increase,  not  from  the  surplus 
earnings,  but  by  a  sale  of  tlie  newly  created  stock.  In  such  a  case,  it  cannot 
be  said  that  the  capital  is  actually  increased  until  the  new  stock  is  subscribed 
for  at  least  Until  then  there  is  an  element  of  uncertainty  about  it  It  may 
never  be  taken.  It  is  very  clear  that  the  vote  to  increase  is  not  per  se  an 
increase.  Nor  it  is  such  where  the  increase  contemplated  is  from  the  surplus 
earnings. 

"Again,  a  cash  dividend  entitles  the  stockholder  to  so  much  money,  the 
ordinary  way  in  which  he  receives  from  time  to  time  the  fruits  of  his  invest- 
ment. Such  dividends  do  not  materially  affect  the  value  of  the  stock.  A  stock 
dividend  is  exceptional.  It  does  not  add  to  his  ready  cash,  but  it  changes  the 
form  of  his  investment  by  increasing  his  number  of  shares  thereby  diminishing 
the  value  of  each  share,  leaving  the  aggregate  value  of  all  his  stock  substan- 
tially the  same.  It  is  of  no  special  importance  whether  that  value  be  divided 
into  few  or  many  shares. 

"These  differences  are  somewhat  material,  and  serve  to  show  that  the  peti- 
tioner's right,  if  he  has  such  a  right,  to  an  increase  of  the  number  of  his 
shares,  was  at  the  time  a  mere  nominal  right,  and  one  which  possessed  no 
appreciable  pecuniary  value.  It  is  at  least  doubtful  whether  a  court  of  equity 
will  in  any  case  aid  in  enforcing  such  a  right  But  however  this  may  be,  there 
are  other  reasons  of  a  pretty  substantial  character  why  the  prayer  of  the 
petition  should  not  be  granted. 

"The  petitioner's  right,  as  we  have  seen,  was  a  mere  naked  right  which 
he  might  waive  without  losing  anything,  and  might  enforce,  if  it  could  be 
enforced,  without  gaining  anything.  It  became  a  mere  question  of  expediency 
— shall  the  surplus  be  actually  converted  into  capital,  or  remain  surplus  and 
be  used  as  capital?  The  corporation  chose  the  latter;  and  the  petitioner, 
having  nothing  to  gain  or  lose  in  either  case,  acquiesced  in  that  decision." 

In  Dock  V.  Schlichter  Jute  Cordage  Co.,  167  Pa.  370,  379,  31  Atl. 
656  (1895),  a  stock  dividend  was  declared  on  July  16,  1890,  and  on 
March  16,  1891,  it  was  rescinded.  The  court  held  that  a  resolution 
adopted  by  the  directors  of  a  corporation  distributing  among  the 
shareholders  shares  of  stock  of  the  company  which  had  been  pur- 
chased by  the  company  out  of  its  earnings  cannot  be  subsequendy 
rescinded  where  it  is  not  shown  that  such  distribution  would  be  in- 
jurious to  the  business  of  the  company.  It  was  said  that  if,  upon 
the  declaration  of  a  dividend,  the  company  deposited  the  moneys  to 
pay  the  dividends  with  a  banker  and  drew  its  check  to  the  order  of 
each  entitled  on  the  fund  so  deposited,  or,  in  the  case  of  a  stock  divi- 
dend if  the  company  executed  its  power  of  attorney  to  transfer  the 
shares  and  these  awaited  delivery,  the  stockholder's  right  would  be 
a  vested  one  which  could  not  be  taken  from  him  by  a  rescinding  vote 
of  the  directors.    Then  followed  this  statement: 

"It  is  believed  that,  when  there  has  been  no  such  appropriation  as  that  above 
mentioned,  a  company  by  its  board  of  directors  in  a  proper  case  and  for 
cause  may  rescind  a  resolution  declaring  a  dividend;  as  where  owing  to 
destruction  of  a  plant  by  fire  immediately  following  such  resolution.  If  in 
the  business  and  honest  judgment  of  the  board  the  earnings  intended  to  be 
distributed  should  be  recalled  and  used  for  the  restoration  of  the  destroyed 
property,  it  would  be  within  its  power  to  so  deal  with  them;  but,  unless  some 
similar  thing  appear,  the  declaration  of  a  dividend  of  earnings  is  the  announce- 
ment of  an  obligation  due  each  shareholder  for  which  proceedings  may  be 
had  as  legal  methods  indicate,  and  the  burden  of  manifesting  that  tibe  debt  <v 
obUgation  is  not  due  after  such  a  declaration  is  upon  the  company." 


Digitized  by  VjOOQIC 


8TAATS  y.  BIOOBAPH  CO.  613 

In  the  above  case  the  court  wrote  no  opinion,  but  affirmed  "on  the 
dear,  concise  and  convincing  report  of  the  master." 

In  Billingham  v.  Gleason  Mfg.  Co.,  101  App.  Div.  476,  91  N.  Y. 
Supp.  1046,  the  directors  passed  a  resolution  providing  for  a  regular 
cash  dividend  and  for  a  scrip  dividend.  The  scrip  certificates  were 
issued,  and  the  court  held  that  they  constituted  an  indebtedness.  An 
action  was  brought  on  one  of  them  against  the  company,  and  the 
court  held  the  action  maintainable,  and  in  speaking  of  the  certificate 
the  court  said: 

'It  was  so  much  set  apart  and  reserved  for  him  as  undivided  earnings. 
His  share  was  ascertained  and  his  right  to  it  was  fixed.  It  was  a  divided 
share  of  past  earnings,  and,  as  we  tliink,  became  a  severed  indebtedness  of 
the  company,  for  nothing  is  better  understood  than  tliat  a  dividend  when 
declared  is  a  debt  due  absolutely  to  the  sto<^holders." 

In  the  case  at  bar  the  scrip  certificates  were  never  issued. 
In  Machen  on  Modem  Law  of  Corporations,  vol.  1,  §  601,  the  law 
is  stated  as  follows: 

"Rescission  of  Stock  Dividends.  A  stock  dividend  should  also  be  distin- 
guished from  a  cash  dividend,  in  that,  in  the  case  of  cash  dividend,  the  right 
of  the  shareholder  becomes  indefeasible  immediately  upon  the  declaration  of 
the  dividend,  and  the  company  cannot  subsequently  rescind  its  action.  In 
the  case  of  a  stock  dividend,  on  the  other  hanA,  until  the  formalities  re- 
quired by  law  as  conditions  precedent  to  an  increase  of  capital  have  been 
completed,  all  is  in  fieri,  so  that  until  then  the  company  may  revoke  the  divi- 
dend. The  reason  of  this  rule  applies,  however,  only  where  the  stock  divi- 
dend involves  an  increase  of  the  company's  nominal  capital,  and  therefore  a 
dividend  payable  in  shares  which  had  been  purchased  by  the  company  should 
be  in  this  respect  assimilated  to  a  cash  dividend  and  is  irrevocable." 

[3]  It  is  undoubtedly  true  that  directors  may  repeal  any  previous 
resolution  or  rescind  any  previous  action  unless  repeal  or  rescission 
would  involve  a  breach  of  contract  or  disturb  a  vested  right.  The 
resolution  originally  adopted  by  the  directors  certainly  created  no 
debt.  The  declaration  was  not  to  pay  a  cash  dividend  absolutely, 
for  the  directors  had  an  option  which  they  reserved  as  to  whether 
they  would  or  would  not  pay  in  cash.  The  distinguishing  and  nec^ 
essary  feature  of  a  "debt"  is  that  a  fixed  and  specific  amount  is  ow- 
ing by  a  certain  and  express  agreement,  and  that  does  not  exist  un- 
der the  circumstances  we  find  in  this  case.  The  directors  did  not 
bind  themselves  to  pay  a  cash  dividend  absolutely,  and  in  all  events, 
and  if  they  should  ultimately  elect  to  pay  in  cash,  they  were  left  free 
to  determine  how  much  should  be  in  cash  and  how  much  should  be 
in  stock.  And  as  to  the  declaration  as  to  the  stock  dividend  it  should 
be  said  that  the  whole  matter  rested  in  fieri,  and,  not  having  be- 
come obligatory,  was  subject  to  repeal. 

Notwithstanding  the  fact  that  the  resolution  declaring  the  dividend 
reserved  to  the  corporation  an  option  to  pay  in  cash  or  to  pay  in 
stock,  the  plaintiff  demands  $27,500,  the  amount  he  would  be  entitled 
to  receive  if  the  dividend  were  paid  in  cash.  But  the  law  is  well  set- 
tled that  where  one  is  bound  by  covenants  to  do  one  of  two  thihgs, 
and  does  neither,  then,  in  an  action  by  the  covenantee,  the  measure 
of  damages  is  in  general  the  loss  arising  by  reason  of  the  covenantor 
having  failed  to  do  that  which  is  least,  not  that  which  is  most  bene- 
149  O.C.A.-^ 
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ficial  to  the  covenantee;  and  the  courts  of  equity  have  applied  the 
same  principle  to  the  case  of  a  trustee  failing  to  invest  in  either  of 
two  modes  equally  lawful  by  the  terms  of  the  trust  See  Robinson 
V.  Robinson,  1  De  Gex,  M.  &  G.  247. 

It  would  seem  that,  if  the  resolution  declaring  the  dividend  could 
be  held  in  law  to  have  created  a  contractual  obligation,  then  as  an 
option  was  reserved  the  corporation  would  have  the  right  to  insist 
that  its  liability  should  be  restricted  to  damages  for  its  failure  to 
do  that  which  is  least  beneficial  to  the  promisee.  In  this  case  that 
would  be  to  restrict  its  liability  to  the  damages  which  arose  from  the 
failure  to  issue  the  stock  dividend ;  and  according  to  the  decision  in 
Terry  v.  Eagle  Lock  Company,  supra,  the  right  to  the  stock  divi- 
dend is  a  "mere  naked  right  which  he  might  waive  without  losing  any- 
thing, and  might  enforce,  if  it  could  be  enforced,  without  gaining  any- 
thing." At  the  most,  the  damage  would  be  nominal.  If  the  defend- 
ant had  performed,  the  complainant  simply  would  have  had  the 
number  of  his  shares  of  stock  increased  and  the  value  of  each  share 
in  the  same  proportion  decreased. 

The  action  taken  by  the  directors  on  December  28,  1914,  which  de- 
clared the  scrip  dividend  and  which  was  subsequently  repealed,  as  al- 
ready stated,  declared  a  dividend  payable  on  February  1,  1915,  in  regis- 
tered scrip  certificates  containing  upon  their  face  an  agreement  by  the 
company  that  they  should  be  converted  on  or  before  December  31, 1916, 
at  par  without  interest,  wholly  or  partly  in  cash,  wholly  or  partly  in 
stock  at  par,  or  wholly  or  partly  in  such  form  of  interest-bearing  ob- 
ligation as  might  be  deemed  by  the  directors  to  be  for  the  best  in- 
terest of  the  company.  This  is  not  a  suit  in  equity  to  compel  specific 
performance  and  the  issuance  of  the  scrip  certificates,  but  it  is  an 
action  at  law  for  damages  for  the  failure  to  perform  the  agreement 
and  issue  the  registered  scrip  certificates  payable  on  February  1,  1915. 
The  suit  was  not  brought  until  October,  1915.  Nevertheless  the  de- 
fendant claims  that  the  action  was  prematurely  brought.  The  basis 
for  this  contention  is  that  while  the  scrip  certificates  were  to  be  is- 
sued on  February  1,  1915,  the  holders  of  such  certificates  were  not 
entitled  imder  the  express  language  of  the  resolution  to  demand  either 
cash  or  stock  on  them  from  the  corporation  until  December  31,  1916, 
unless  the  corporation  chose  prior  to  that  date  to  honor  them,  and 
that  even  on  the  latter  date  the  corporation  would  have  an  option 
to  pay  in  cash  or  stock  as  it  might  deem  best.  Has  the  corporation 
lost  its  rights  to  determine  whether  to  pay  in  cash  or  stock  on  that 
date  by  its  rescission  of  that  contract  prior  tp  that  time,  assuming 
that  a  contract  existed?  We  shall  not  at  length  review  the  cases  re- 
lating to  anticipatory  breaches  of  executory  contracts.  The  doctrine 
concerning  anticipatory  breaches  was  announced  in  Hochster  v.  De 
La  Tour,  2  Ellis  &  Blackburn,  678,  where  Lord  Campbell  held  that 
the  man  who  wrongfully  renounced  a  contract  into  which  he  had 
entered  could  not  justly  complain  if  he  was  immediately  sued  for  a 
compensation  in  damages  without  awaiting  the  time  when  the  con- 
tract was  by  its  terms  to  be  performed.  And  in  Roehm  v.  Horst,  178 
U.  S.  1,  20  Sup.  Ct.  780,  44  L.  Ed.  953  (1900),  the  cases  in  England 
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and  in  this  country  were  reviewed,  and  the  Supreme  Court  in  an 
opinion  by  Chief  Justice  Fuller  laid  down  the  law  in  similar  terms. 
But  while  the  law  is  undoubted  now  that  the  doctrine  announced  in 
the  cases  above  referred  to  is  applicable  to  certain  classes  of  con- 
tracts, still  the  courts  do  not  agree  that  the  doctrine  is  applicable  to 
all  classes  of  contracts.  In  a  recent  case  in  the  Court  of  Appeals 
in  New  York,  that  court  declares  that  the  rule  that  renunciation  of 
a  continuous  executory  contract  by  one  party  before  the  day  of  per- 
formance giving  the  other  the  right  to  sue  at  once  for  damages  is  usu- 
ally applied  only  to  contracts  of  a  special  character.  Ga  Nun  v. 
Palmer,  202  N.  Y.  483,  493,  96  N.  E.  99,  36  L.  R.  A.  (N.  S.)  922 
(1911).  And  in  Kelly  v.  Security  Mutual  Life  Insurance  Co.,  186  N. 
Y.  16,  19,  78  N.  E.  584,  9  Ann.  Cas.  661  (1906),  the  New  York 
Court  of  Appeals  declared  that  the  doctrine  "is  not  generally  ap- 
plied to  contracts  for  the  payment  of  money  at  a  future  time." 

We  do  not,  however,  pass  on  this  question  as  to  the  right  to  sue 
for  an  anticipatory  breach,  for  in  our  opinion  there  was  in  this  case 
no  contract  to  be  breached. 

Decree  affirmed 


(236  Fed.  463) 

THE  JBANIB. 

ALASKA  COAST  CO.  v.  ALASKA  PACIFIC  FISHERIES. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    September  5,  1916.    Modified 

October  30,  1916.) 

No.  2647. 

1.  Shippino  ^=^106 — ^Damage  to  Cargo— Contract  op  Affreightment. 

Wliere  respondent's  steamer,  pursuant  to  an  oral  agreement,  brought 
out  shipments  of  salmon  from  libelant's  canneries  in  Alaska,  libelant  was 
not  bound  by  the  terms  of  bills  of  lading  delivered  by  the  vessel  to  watch- 
men at  the  canneries,  who  were  not  shown  to  have  authority  to  act  for 
libelant  in  making  the  contracts  of  shipment. 

[Ed.  Note.— For  other  cases,  see  Shipping,  CJent  Dig.  §§  225,  226,  414- 
419;    Dec.  Dig.  <8=>106.] 

2.  Shipping  ^=>142 — Injury  to  Cargo— Suit  fo^  Damages. 

A  stipulation  by  a  vessel  «wner  to  enter  its  appearance  and  give  securi- 
ty for  the  payment  of  any  recovery  in  a  suit  contemplated  by  a  shipper 
against  the  vessel  for  damage  to  cargo,  made  to  prevent  seizure  of  the  ves- 
sel, held  to  have  waived  any  claim  that  the  suit  was  barred  under  the  terms 
of  the  bills  of  lading. 

[Ed.  Note. — For  other  cases,  see  Shipping,  Cent  Dig.  §  496;  Dec.  Dig. 
<@=>142.] 

3.  Shipping  ^=:»121(2) — Damage  to  Cargo— Seaworthiness  of  Ship— "Sea- 

worthy." 

Whether  a  vessel  is  "seaworthy,"  as  between  owner  and  shipper,  de- 
pends on  whether  she  is  reasonably  fit  to  carry  safely  and  without  damage 
the  particular  cargo  which  she  undertakes  to  transport 

[Ed.  Note.— For  other  cases,  see  Shipping,  Cent.  Dig.  §§  450,  451 ;  Dec 
Dig.  <8=»121(2). 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Seaworthy.] 

^s»For  other  cases  see  same  topic  ft  KBT-NUMBER  In  all  Key-Nambered  Digests  &  Indexes 
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4.  Shipping  ^=s>121(2) — ^Damage  to  Gaboo — Seawobthiness  of  Ship. 

A  cargo  of  canned  salmon  in  cases  carried  from  Alaskan  ports  to  Seattle 
by  respondent's  steamer  was  damaged  by  water  and  coal  dust  which 
reached  the  cases  and  soiled  and  rusted  the  cans.  When  the  first  part 
of  the  cargo  was  loaded,  there  was  still  some  coal  In  the  same  hold,  and 
nothing  was  done  to  keep  them  separate.  The  coal  was  afterward  un- 
loaded, but  the  hold  was  not  thoroughly  cleaned,  and  water  also  «itered, 
some  because  of  a  loose  plank,  and  some  because  of  insufficient  tarpaulins 
over  the  hatches.  Held,  that  the  vessel  was  not  put  in  seaworthy  condi- 
tion for  the  cargo  to  be  carried. 

[Ed.  Note.— For  other  cases,  see  Shipping,  Gent.  Dig.  H  450,  451 ;  Dea 
Dig.  <8==>121(2).] 

5.  Shipping    «=»132(3)— Damage    to    Gabgo— Seawobthiness — Bubden    of 

Proof. 

The  burden  of  proving  that  damage  to  cargo  from  seawater  which  en- 
tered the  vessel  was  due  to  perils  of  the  sea  rests  upon  the  vessel. 

[Ed.  Note.— For  other  cases,  see  Shipping,  Gent  Dig.  K  479-481;  Dec 
Dig.  <8=>132(3).] 

6.  Shipping  ^=»137 — ^Damage  to  Gabgo— Habteb  Act. 

Under  the  strict  construction  which  it  is  the  tendency  of  the  courts  to 
apply  to  Barter  Act  Feb.  13,  1893,  c  105,  §  3,  27  Stat  446  [Gomp.  St  1913, 
I  8031],  which  exempts  a  shipowner  who  has  exercised  due  diligence  to 
make  the  vessel  seaworthy  and  properly  manned,  equipped,  and  supplied 
from  liability  for  damage  resulting  from  faults  or  errors  in  navigation  or 
management  of  the  vessel,  such  section  does  not  apply  to  acts  connected 
with  the  stowage  or  handling  of  the  cargo. 

[Ed.  Note.— For  other  cases,  see  Shipping,  Gent  Dig.  |  492;  Dec  Dig. 
«=>137.] 

7.  Shipping  ^=»120-^Damage  to  Gabgo— Liabilitt  of  Ship. 

a  shipowner  is  not  relieved  from  liat^lity  for  loss  or  damage  to  cargo 
from  perils  of  the  sea,  where  his  own  fault  or  negligence  ccmtributed  to 
such  loss  or  damage. 

[Ed.  Note.— For  other  cases,  see  Shipping,  Gent  Dig.  (S  225^  226^  440- 
448,  466;   Dec.  Dig.  «=»120.] 

8.  Shipping  ^=»131 — Surr  fob  Damage  to  Gabgo— Measubx  of  Daicagbs. 

Where  a  shipment  of  salmon  was  damaged  when  delivered  to  such  ex- 
tent that  the  cans  had  to  be  reconditioned  before  marketing,  the  shipper 
is  entitled  to  recover  the  amount  of  his  loss  from  a  decline  in  the  market 
price  during  the  time  necessarily  required  for  such  work. 

[Ed.  Note.— For  other  cases,  see  Shipping,  Cent  Dig.  S  467;  Dec  Dig. 
<e=»131.1 

Appeal  from  the  District  Court  of  the  United  States  for  the  North- 
em  Division  of  the  Western  District  of  Washington;  Jeremiah  Net- 
erer,  Judge. 

Suit  in  rem  by  the  Alaska  Pacific  Fisheries  against  the  steamship 
Jeanie,  the  Alaska  Coast  Company,  claimant,  to  recover  for  damage 
to  a  shipment  of  canned  salmon.  Decree  for  libelant,  and  claimant 
appeals.    Reversed. 

For  opinion  below,  see  225  Fed.  178. 

The  Jeanie  was  a  wooden,  steam  vessel  of  about  1,000  tons  burden  and  abont 
22  years  old.  On  the  voyage  in  question  the  vessel  was  under  charter  to  W. 
F.  Swan  and  W.  G.  Dawson,  for  trade  between  Seattle  and  Alaska  points 
The  vessel  left  Seattle  in  December,  1912,  on  her  north-bound  voyage,  with 
cargo,  including  coal  in  bulk,  under  the  command  of  P.  H.  Karbbe  as  master. 

«=»For  other  cases  see  same  topic  ft  KBT-NUMBBR  In  all  Key-Numbered  Digests  4  Indsxv 
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The  appellee  was  at  that  time  the  owner  of  three  flsh  canneries  In  South- 
eastern Alaska;  one  situated  at  Chllkoot,  on  Chllkoot  Inlet,  another  at  Yes 
Bay,  Behm  CanaV  and  a  third  on  Chomly  Sound,  Prince  of  Wales  Island. 
These  three  canneries  had  been  In  operation  during  the  packing  season  of 
1912,  packing  salmon  1:^  cases.  The  canneries  had  ceased  operations  In  Octo- 
ber, having  on  hand  a  quantity  of  canned  salmon  ready  for  shipment  and 
stored  In  the  warehouses  connected  with  the  canneries.  The  cases  were  left 
iB  charge  of  a  watchman  at  each  of  the  canneries. 

The  Jeanle  sailed  north  In  December ;  was  stranded  overnight  In  the  mud  at 
Wrangell  Narrows,  but  was  pulled  off  by  her  own  power  at  high  tide  on  the 
following  morning,  and  proceeded  to  Juneau,  where  a  portion  of  the  cargo  of 
coal  was  discharged.  In  Alaska  the  master  of  the  Jeanle  received  orders 
from  Charles  A.  Burckhardt,  at  Seattle,  the  appellee's  president  and  manager, 
to  bring  out  the  cases  of  salmon  stored  at  the  canneries  mentioned.  After 
leaving  Juneau,  the  vessel  proceeded  north  to  Chllkoot,  and  on  December  19, 
1912,  took  on  board  from  appellee's  cannery  a  number  of  cases  of  salmon,  for 
which  the  purser  claims  to  have  delivered  to  the  watchman  at  the  cannery  a 
bill  of  lading  or  shipping  receipt  for  10,638  cases.  This  salmon  was  stored 
in  No.  1  hold,  which  contained  b  quantity  of  coal  in  bulk.  After  leaving  Chll- 
koot, the  vessel  returned  south  to  Gypsum,  but  the  weather  and  wharfage 
conditions  were  such  that  no  cargo  could  be  discharged  at  that  port;  and 
the  vessel  proceeded  to  Sitka,  where  a  quantity  of  coal  was  discharged.  An 
attempt  was  then  made  to  proceed  south  to  Sulzer  by  the  outside  passage, 
but  heavy  seas  and  wind  caused  the  captain  to  turn  through  the  inside  pas- 
sage to  Ketchikan,  where  the  remainder  of  the  coal  was  discharged.  Leaving 
Ketchikan,  the  vessel  proceeded  north  and  east  through  the  Behm  Canal  to 
Yes  Bay,  where  the  holds  of  the  vessel  were  cleaned  out,  and  on  December 
80,  1912,  salmon  was  taken  on  board  from  appellee's  cannery  at  that  point 
for  which  the  purser  claims  to  have  delivered  to  appellee's  watchman  a  bill  of 
lading  for  14,027  cases.  The  vessel  then  proceeded  south  and  west  to  Chomly, 
where  on  January  2,  1913,  salmon  was  taken  on  board  from  appellee's  can- 
nery at  that  point,  and  the  purser  claims  to  have  delivered  to  appellee's  watch- 
man a  bill  of  lading  for  5,000  cases,  making  the  total  number  of  cases  taken 
from  appellee's  canneries  at  Chllkoot,  Yes  Bay,  and  Chomly  29,665,  according 
to  the  bills  of  lading  claimed  to  have  been  delivered  by  the  purser.  But  wheth- 
er such  bills  of  lading  were  in  fact  delivered  by  the  purser  Is  a  question  of 
fact  in  the  case.  The  cases  actually  received  on  board  the  vessel  were  in 
I)erfect  good  order  and  condition  for  shipment,  but  were  not  the  number  men- 
tioned in  the  bills  of  lading.  On  January  3,  1913,  the  vessel  sailed  for  Seattle, 
by  the  way  of  Ketchikan,  meeting  with  severe  storms  on  the  way,  and  ar- 
riving at  Seattle  on  January  8,  1913.  Referring  to  this  trip  in  a  protest  exe- 
cuted by  him  at  Seattle  on  January  22,  1913,  P.  H.  Karbbe,  master,  states: 
"During  the  entire  trip  south  vessel  experienced  exceptional  heavy  weather, 
shipping  tremendous  quantities  of  water  over  her  decks  at  times,  the  decks 
never  being  dry,  either  from  the  heavy  seas  or  snow,  and  vessel  leaked  on 
the  trip  south  considerably  more  than  usual,  necessitating  keeping  the  pumps 
going  more  or  less  continuously." 

A  preliminary  survey  of  the  Jeanle  had  been  made  June  22,  1912,  and  a 
thorough  survey  made  July  26,  1912,  in  dry  dock.  Certain  repairs  were  recom- 
mended and  made,  and  the  vessel  certified  to  be  in  good  seaworthy  condition 
and  fit  to  carry  dry  and  perishable  cargo.  No  further  repairs  were  made  until 
September  following,  when  some  calking  was  done  around  the  steam  winches 
on  the  deck,  and  other  minor  repairs  made.  Some  of  the  tarpaulins  in  use 
were  old,  perforated,  and  rotten,  and  did  not  prevent  leakage  of  water  into 
the  Interior  of  the  vessel  where  the  cargo  was  stored.  There  was  no  bulkhead 
between  the  salmon  and  the  coal  remaining  on  the  vessel  when  the  first  sal- 
mon was  taken  on.  During  the  voyage  from  Gypsum  to  Sitka  a  loose  plank 
alongside  the  keelson  was  discovered  in  the  lower  forehold  of  the  ship,  in  the 
middle  of  the  hatch  in  the  clear  space  between  the  salmon  and  the  coal,  that 
had  been  lifted  up  by  the  force  of  the  bilge  water  and  was  lying  to  one  side, 
which  caused  the  water  to  wash  out  of  the  bilges  and  flood  the  salmon.  This 
plank  was  replaced,  and  remained  secure  during  the  remainder  of  the  voyage. 

Upon  the  arrival  ,of  the  vessel  at  Seattle  on  January  8,  1 913,  it  was  found 
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that  the  exterior  of  a  number  of  the  cans  was  damaged  by  water  and  coal 
dust,  and  the  entire  cargo  was  overhauled.  The  number  of  cases  from  Chil- 
koot  was  found  to  be  10,745,  from  Yes  Bay,  14,164,  and  from  Chomly,  4,735, 
or  a  total  of  29,644  instead  of  29,665  as  shown  by  the  bills  of  lading.  It  was 
found  necessary  to  recondition  many  of  the  cases,  some  being  merely  wiped 
off  and  relacquered,  and  some  cleaned,  relacquered,  and  relabeled;  and  the 
whole  cargo,  so  far  as  necessary,  was  put  in  first-class,  marketable  condition, 
at  an  expense  of  $4,283.06. 

The  appellant  having  refused  to  pay  for  such  overhauling,  appellee  settled 
the  bill  therefor  on  April  8,  1913,  and  was  about  to  bring  a  libel  in  rem 
against  the  Jeanie  to  recover  damages  for  the  injury  to  the  shipment,  when 
an  agreement  in  writing  was  entered  into  between  the  parties,  dated  April 
7,  1913,  under  the  terms  of  which  it  was  agreed  that  appellant  would  "stand 
In  the  place  of  and  accept  services  on  behalf  of  the  steamer  Jeanie  in  con- 
nection with  any  claim  against  said  steamer,  and  will  at  any  time  that  the 
party  of  the  second  part  may  desire  to  commence  litigation  appear  in  court  on 
behalf  of  said  steamer,  and  will  give  security  for  the  payment  of  any  claim 
which  may  rightfully  be  due  against  said  steamer,  notwithstanding  the  fact 
that  the  steamer  may  not,  at  the  time  of  the  beginning  of  the  suit,  be  within 
the  Jurisdiction  of  the  court" 

On  September  29,  1913,  the  Alaska  Pacific  Fishertes  filed  its  original  Ubel, 
to  recover  for  damage  to  the  shipment,  alleging:  **That  all  of  said  damages 
were  caused  by  the  unseaworthiness  of  said  vessel  and  by  the  bad  stowage 
and  by  the  want  of  proper  dunnage  thereof  on  board  said  vessel,  and  by  the 
negligence,  carelessness,  improper  conduct,  and  want  of  attention  of  the  mas- 
ter, his  mariners  and  servants,  in  loading  said  salmon  in  the  hold  of  said 
vessel  without  having  removed  therefrom  large  quantities  of  coal  and  coal 
dust,  and  in  failing  and  neglecting  to  keep  the  decks  of  said  vessel  properly 
calked,  the  hatches  properly  battened  down  during  said  voyage  and  in  fail- 
ing to  keep  the  same  covered  with  safe,  adequate,  and  secure  tarpaulins  and 
in  failing  to  maintain  adequate  pumps  on  said  vessel  and  to  operate  the  same 
and  keep  the  water  out  of  the  bilges  of  said  vessel  and  out  of  the  hold  of 
said  vessel  where  said  salmon  was  stowed,  and  in  permitting  the  bilge  water 
negligently  allowed  to  collect  and  remain  in  said  vessel  from  entering  the  hold 
where  said  salmon  were  stowed,  whereby  said  salmon  were  permeated  with 
coal  dust  and  water  and  damaged  as  above  alleged,  and  by  not  having  de- 
livered the  same  in  good  order  and  condition  and  free  from  damage." 

Waiving  formal  seizure  of  the  vessel,  the  Alaska  Coast  CJompany  entered  Its 
appearance  in  the  case  and  filed  its  claim  for  the  vessel,  together  with  stipu- 
lation in  the  sum  of  $15,000,  with  surety,  for  the  release  thereof;  and  later 
filed  its  answer  on  October  16,  1913,  in  which  it  set  up  the  defense  that  prior 
to  and  at  the  time  of  the  commencement  of  the  voyage  **the  then  owner  of 
the  said  steamship  Jeanie  exercised  due  diligence  to  make  said  vessel  in  all 
respects  seaworthy  and  properly  manned,  equipped,  and  supplied,  •  •  • 
that  at  all  the  times  mentioned  In  said  libel  the  said  steamship  Jeanie  was 
seaworthy,  properly  manned,  equipped,  and  supplied,  and  that  the  damage  to 
said  merchandise,  if  any  such  damage  occurred  in  said  merchandise  while  it 
was  aboard  said  vessel,  was  caused  by  extremely  rough  weather  encountered 
on  the  said  voyage,  by  perils  of  the  sea,  and  by  faults  or  errors  in  navigation 
or  in  the  management  of  the  said  vessel  on  the  said  voyage.*' 

On  March  21,  1914,  an  amended  libel  was  filed,  containing  all  the  material 
allegations  of  the  first  libel  and  a  further  allegation,  as  follows:  'That  dur- 
ing said  period  of  delay  and  detention  of  said  merchandise  for  necessary  re- 
conditioning of  the  same,  the  market  price  thereof  declined,  so  that  the  dif- 
ference in  the  market  value  thereof  was  the  sum  of  $7,935.40  less  at  the  time 
the  work  was  completed  than  the  value  thereof  on  January  10,  1913,  the  date 
on  which  said  merchandise  was  discharged  from  said  steamship  Jeanie,  and 
the  libelant  sustained  a  loss,  by  reason  of  such  diminished  value,  to  the 
amount  of  $7,935.40." 

An  amended  answer  was  filed  March  25,  1914,  repeating  all  the  allegations 
and  denials  contained  in  the  previous  answer,  and  pleading,  as  an  affirmative 
defense,  the  issuance  to  libelant  of  bills  of  lading  or  shipping  receipts  for 
the  cargo  and  failure  of  libelant  to  comply  with  their  terms  in  making  (daim 
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for  Its  alleged  damage  and  In  bringing  suit  therefor.  In  Its  amended  answer 
claimant  alleged  that :  "The  said  bills  of  lading  or  shipping  receipts  consti- 
tute the  agreement,  or  contract,  between  the  libelant  and  the  said  steamer 
Jeanle  for  the  carriage  and  delivery  of  said  consignments  of  salmon.  ♦  ♦  ♦ 
That  the  said  shipment  of  said  salmon  was  accepted  and  carried  under  the 
conditions  and  stipulations  contained  in  and  on  the  back  of  said  bills  of  lad- 
ing or  shipping  receipts  and  not  otherwise.  ♦  •  ♦  That  it  is  provided  in 
each  of  said  bills  of  lading  or  shipping  receipts,  among  other  things,  as  fol- 
lows: 'All  claims  for  damage  to  or  loss  of  any  property  to  be  presented  to 
the  carrier,  or  the  nearest  agent  thereof  within  ten  days  from  date  of  notice 
thereof — the  arrival  of  vessel  at  port  of  place  of  discharge,  or  knowledge  of 
the  stranding  or  loss  of  vessel  to  be  deemed  notice — ^and  that  after  sixty  days 
from  such  date,  no  action,  suit  or  proceeding  in  any  court  of  Justice  shall  be 
brought  for  any  damage  to  or  loss  of  said  property,  and  a  failure  to  present 
such  daim  within  said  ten  days  or  to  bring  suit  within  said  sixty  days,  shall 
be  deemed  a  conclusive  bar  and  release  of  all  right  to  recover  against  the 
vessel  or  its  master,  said  carrier  or  any  of  the  stockholders  thereof,  for  any 
damage  or  loss.  The  claim  for  loss  or  of  damage  to  any  of  the  said  prop- 
erty shall  be  restricted  to  the  cash  value  of  same  at  the  port  of  shipment,  at 
the  date  of  shipment.*  That  no  claim  was  presented  by  this  libelant,  or  by 
the  said  consignee,  or  by  any  one  on  their  behalf  to  the  carrier,  or  to  any 
agent  of  the  carrier,  or  to  the  said  charterers,  or  to  the  said  steamship,  within 
10  days  after  the  arrival  of  vessel  at  port  of  discharge,  nor  was  any  action 
brought  against  the  said  steamship  or  her  owners  or  her  master  or  against 
the  said  charterers  for  the  alleged  loss  or  damage  to  the  said  goods  within 
60  days  after  the  arrival  of  said  vessel  at  port  of  discharge." 

By  the  second  amended  libel,  filed  February  17,  1915,  which  in  addition  to 
the  allegations  of  the  former  libels  contained  matter  in  the  nature  of  a  re- 
ply, it  was  alleged:  **That  it  is  not  true  that  the  several  bills  of  lading  set 
forth  in  said  amended  answer,  or  either  of  them,  or  any  other  bill  of  lading  for 
any  of  the  said  shipments  of  salmon,  were  delivered  to  or  accepted  by  this 
libelant;  ♦  *,  *  and  it  is  not  true  that  the  said  shipments  of  salmon,  or 
either  of  them,  were  accepted  or  carried  under  the  conditions  and  stipulations 
contained  in  and  on  the  back  of  said  bills  of  lading.  ♦  ♦  ♦  That  it  is  not 
true  that  no  claim  for  the  damage  to  said  merchandise  was  presented  by  this 
libelant  or  by  the  said  consignee  or  by  any  one  in  their  behalf  to  the  carrier 
or  to  any  agent  of  the  carrier,  or  to  the  said  charterer  or  to  the  said  steam- 
ship within  10  days  after  the  arrival  of  the  vessel  at  the  port  of  discharge." 

The  District  Court  held  that,  as  to  the  particular  cargo  in  question  at  least, 
the  vessel  was  unseaworthy ;  that  there  was  an  oral  understanding  between 
the  parties  with  relation  to  the  shipment  of  this  cargo;  and,  while  no  terms 
appear  to  have  been  detailed  or  specially  understood,  liability  could  not  be 
limited  except  by  mutual  consent ;  that  as  the  bills  of  lading  were  not  issued 
to  any  authoritative  persons  and  there  was  no  understanding  with  relation  to 
them,  the  libelant  could  not  be  boimd  by  their  stipulations;  that  the  master 
and  crew  did  not  use  due  care  in  protecting  the  cargo  from  the  coal  dust  and 
water,  and  claimant  cannot  claim  exemption  under  the  provisions  of  section 
3  of  the  Harter  Act  (27  Stat  445) ;  and  that  libelant  was  entitled  to  recover 
from  claimant  and  United  States  Fidelity  &  Guaranty  Company,  as  surety, 
the  sima  of  $4,283.06  exi)ended  by  the  former  in  having  the  cargo  overhauled 
and  reconditioned,  $7,935.00  for  damage  sustained  as  a  result  of  decline  in 
market  value  during  the  period  during  which  the  cargo  was  reconditioned, 
and  interest  and  costs. 

From  this  decree,  claimant  appeals. 

W.  H.  Bogle,  Carroll  B.  Graves,  P.  T.  Merritt,  and  Lawrence  Bogle, 
all  of  Seattle,  Wash.,  for  appellant. 

C.  H.  Hanford  and  Kerr  &  McCord,  all  of  Seattle,  Wash.,  for  ap- 
pellee. 

Before  GILBERT  and  MORROW,  Circuit  Judges,  and  RUDKIN, 
District  Judge. 
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MORROW,  Circuit  Judge  (after  stating  the  facts  as  above).  1.  It 
IS  contended  by  the  appellant  that  this  suit  cannot  be  maintained  be- 
cause the  appellee  did  not,  as  required  by  the  bills  of  lading,  present 
to  the  appellant  its  claim  for  loss  and  damage  within  10  days  from 
the  date  of  the  arrival  of  the  vessel  at  the  port  of  discharge,  and  did 
not,  within  60  days  from  such  date,  bring  this  suit  for  such  loss  and 
damage. 

[1,2]  We  are  of  the  opinion  that  this  objection  to  the  action  can- 
not be  sustained :  First.  Because  it  does  not  appear  from  the  evidence 
that  such  bills  of  lading,  if  delivered,  were  delivered  to  any  person 
whose  acceptance  of  the  same  bound  the  appellee.  If,  as  claimed  by 
the  appellant,  the  bills  of  lading  were  delivered  to  the  watchmen  at 
the  canneries,  there  is  no  evidence  that  these  watchmen  had,  or  as- 
sumed to  have,  any  authority  from  the  appellee  to  enter  into  any  ship- 
ping contract  with  any  officer  of  the  vessel.  No  one  signed  the  bills 
of  lading  for  or  on  behalf  of  the  appellee,  and  the  order  of  the  ap- 
pellee's president  and  manager  to  the  master  of  the  vessel  to  bring 
out  the  salmon  did  not  bind  the  appellee  to  the  terms  set  forth  in  the 
forms  of  the  bills  of  lading  in  use  by  the  vessel.  The  evidence  is  not 
sufficient  to  establish  an  agreement  with  respect  to  such  a  limitation 
upon  the  carrier's  liability.  Second.  Because  it  appears  that  on  the 
7th  day  of  April,  1913,  and  after  the  appellee  had  by  examination 
ascertained  the  damage  to  its  cargo  and  the  appellee  was  about  to 
bring  a  suit  in  rem  ag:ainst  the  vessel  to  recover  the  loss  and  damage  so 
ascertained,  the  parties  entered  into  a  stipulation,  wherein  it  was 
recited,  among  other  thines,  that  subseauent  to  the  arrival  of  appel- 
lant's vessel  at  Seattle  on  January  8,  1913,  it  was  found  that  the  cargo 
of  salmon  owned  by  the  appellee  had  been  more  or  less  damaged  on 
the  voyage ;  that  to  avoid  all  unnecessary  expenses  in  connection  with 
any  litigation  in  the  determination  of  any  liability  for  the  loss  of  or 
damage  to  said  salmon,  in  consideration  of  the  sum  of  $1,  paid  by  the 
appellant  to  the  appellee,  and  the  premises  mentioned,  the  appellee 
would  refrain  from  taking  any  legal  proceedings  in  the  matter  of  the 
protection  of  its  claim  by  filing  a  libel  against  the  steamer  Jeanie,  and 
the  appellant  on  its  part  undertook  and  agreed  that  it  would  stand 
in  the  place  of  and  accept  services  on  behalf  of  the  Jeanie  in  connec- 
tion with  any  claim  against  said  steamer,  and  would,  at  any  time 
that  the  appellee  might  desire  to  commence  litigation,  appear  in  court 
on  behalf  of  the  said  steamer  and  would  give  security  for  the  pay- 
ment of  any  claim  which  might  rightfully  be  due  against  said  steamer, 
notwithstanding  the  fact  that  the  steamer  might  not,  at  the  time  of 
the  beginning  of  the  suit,  be  within  the  jurisdiction  of  the  court.  This 
stipulation,  as  a  legal  as  well  as  a  practical  business  transaction  en- 
tered into  for  a  valuable  consideration,  is  inconsistent  with  the  terms 
of  limitation  in  the  bills  of  lading  under  consideration,  and  must  be 
deemed  an  admission  that  such  terms  did  not  exist  or  were  waived  by 
the  appellant. 

[3]  2.  Whether  the  Jeanie  was  seaworthy  for  the  transportation 
of  appellee's  cargo  on  the  voyage  under  consideration  depends  upon 
the  question  whether  she  was  "reasonably  fit  to  carry  the  cargo  which 
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she  had  undertaken  to  transport."  The  Silvia,  171  U.  S.  462,  464, 
19  Sup.  Ct.  7,  8  (43  L.  Ed.  241).  "As  seaworthiness  depends,  not 
only  upon  the  vessel  being  staunch  and  fit  to  meet  the  perils  of  the 
sea,  but  upon  its  character  in  referwice  to  the  particular  cargo  to  be 
transported,  it  follows  that  a  vessel  must  be  able  to  transport  the  cargo 
which  it  is  held  out  as  fit  to  carry,  or  it  is  not  seaworthy  in  that  re- 
spect." The  Southwark,  191  U.  S.  1,  9.  24  Sup.  Ct.  1,  4  (48  L.  Ed. 
65).  "A  ship  may  be  seaworthy  as  to  one  sort  of  cargo  and  unsea- 
worthy  as  to  another.  When  a  customary  and  well-known  article  of 
commerce  is  received  on  board  ship  and  carried  on  a  voyage,  the  mas- 
ter guarantees  the  seaworthiness  of  his  ship^  for  taking  charge  of  that 
article.  As  to  her  cargo,  seaworthiness  is  Uiat  quality  of  a  ship  which 
fits  it  for  carrying  safely  the  [particular]  merchandise  which  it  takes 
on  board.  A  ship  is  impliedly  warranted  to  be  seaworthy  quoad  that 
article,  and,  if  damage  occurs  in  consequence  of  the  unfitness  of  the 
ship  for  carrying  that  article,  the  ship  is  liable,  and  cannot  exonerate 
itself  by  proving  the  non  sequitur  that  it  is  capable  of  carrying  safely 
and  without  damage,  some  other  article  of  a  different  character."  The 
Thames,  61  Fed.  1014,  1022,  10  C.  C.  A.  232,  240,  cited  by  the  Su- 
preme Court  in  The  Southwark,  191  U.  S.  11,  24  Sup.  Ct.  1,  48  L. 
Ed.  65.  Whether  a  vessel  is  reasonably  fit  to  carry  her  cargo,  must 
be  determined  upon  all  the  circumstances  and  evidence  in  the  case. 
Int.  Nav.  Co.  v.  Farr,  etc.,  Co.,  181  U.  S.  218,  224,  21  Sup.  Ct.  591, 
45  L.  Ed.  830. 

[4]  The  cargo  which  the  appellant  undertook  to  transport  for  the 
appellee  consisted  of  29,657  cases  of  canned  salmon  (13  short,  leav- 
ing 29,644  cases  delivered),  all  in  good  order  and  condition  when  re- 
ceived on  board  appellant's  vessel;  that  is  to  say,  they  were  in  a 
clean  and  marketable  condition.  When  delivered  at  Seattle,  a  large 
ntunber  of  the  cases  were  found  in  an  imclean,  damaged,  and  unmarket- 
able condition  by  reason  of  having  come  in  contact  with  coal  dust 
mixed  with  water.  This  condition  made  it  necessary  to  overhaul  and 
examine  the  entire  cargo,  clean  the  cans  that  were  covered  with  dirt 
and  coal  dust,  clean  and  remove  the  rust  from  cans  that  had  been 
wet  and  damaged  by  rust,  relacquer  such  cans,  and  relabel  a  large 
number  of  cans  where  the  labels  had  been  damaged  or  removed.  It 
appears  from  the  evidence  that  previous  to  receiving  appellee's  cargo 
for  transportation  Irom  Alaska  to  Seattle,  a  cargo  of  coal  in  bulk  had 
been  carried  in  the  vessel  and  delivered  at  ports  in  Alaska,  but  a  large 
quantity  of  coal  remained  in  the  vessel  when  the  first  shipment  of  ap- 
pellee's cargo  was  received  on  board  at  Chilkoot,  and  between  that 
cargo  and  the  coal  no  bulkhead  or  other  separating  device  was  placed. 
Before  the  next  shipment  was  received  on  board  at  Yes  Bay,  the  coal 
had  been  discharged,  and  some  effort  made  to  clean  the  vessel,  but  that 
this  cleaning  had  not  been  effective  or  thorough  is  evidenced  by  the 
fact  that  shipments  received  on  board  at  Yes  Bay  and  Chomly  were 
also  damaged  by  coal  dust  and  water.  It  appears,  further,  that  wa- 
ter, mixed  with  coal  dust,  accumulated  in  the  hold  of  the  vessel  and, 
coming  in  contact  with  the  cargo,  injured  and  damaged  the  cans  in 
the  manner  stated.     Part  of  this  water  coming  in  contact  with  the 
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cargo  is  accounted  for  bjr  a  plank  alongside  the  keelson  coming  loose 
and  letting  bilge  water  into  the  hold.  The  plank  was  replaced,  but 
the  water,  mixed  with  coal  dust,  had  probably  reached  the  cargo.  The 
wetting  of  the  cargo  is  also  accounted  for  by  the  rotten  and  perforated 
condition  of  some  of  the  tarpaulins  covering  the  hatches,  through  which 
the  water  penetrated,  and,  taking  up  the  coal  dust,  washed  it  upon  the 
cargo. 

To  have  made  this  vessel  seaworthy  to  carry  this  cargo,  it  was  the 
duty  of  the  carrier,  before  receiving  the  cargo,  to  have  effectively  sep- 
arated the  first  shipment  from  the  coal  and  to  have  cleaned  the  vessel 
thoroughly  of  coal  dust,  so  that  none  of  it  would  be  carried  by  either 
air  or  water  and  deposited  on  the  cargo,  and  it  was  the  further  duty 
of  the  carrier  to  furnish  the  vessel  with  sound  and  serviceable  tar- 
paulins, and  make  the  hatches  water-tight  against  seas  that  might  rea- 
sonably be  expected  to  sweep  over  the  vessel.  It  is  contended  on  the 
part  of  the  appellant  that  the  water  entered  the  vessel  through  a  seam 
or  crack  between  the  deck  and  hatch  coaming  and  other  seams  and 
cracks  opened  by  the  strain  upon  the  vessel  caused  by  the  heavy  weath- 
er encountered  on  the  voyage.  In  other  words,  it  is  contended  that 
the  damage  to  the  cargo  was  caused  by  perils  of  the  sea. 

[5]  The  burden  of  proving  seaworthiness  as  against  this  cause  of 
damage  was  upon  the  appellant  (The  Edwin  I.  Morrison,  153  U.  S.  199, 
212, 14  Sup.  Ct.  823,  38  L.  Ed.  688 ;  The  Southwark,  191  U.  S.  1, 16, 24 
Sup.  Ct.  1,  48  L.  Ed.  65 ;  The  Wildcroft,  201  U.  S.  378,  389,  26  Sup. 
Ct.  467,  50  L.  Ed.  794)  with  the  presumption  in  favor  of  the  appellee 
that  it  was  the  fault  of  the  appellant  The  Queen  and  cases  there  cited 
(D.  C.)  78  Fed.  155,  171.  We  do  not  think  that  the  appellant  has  over- 
come this  presumption  or  maintained  the  burden  of  proof  placed  upon 
it.  The  presence  of  coal  dust  in  the  cargo  has  not  been  accounted 
for  as  a  peril  of  the  sea ;  on  the  contrary,  its  presence  is  accounted  for 
by  the  fact  that  the  previous  cargo  was  coal,  from  which  the  first  ship- 
ment of  appellee's  cargo  was  not  sufficiently  separated,  and  the  dust  of 
that  cargo  had  not  been  sufficiently  removed  from  the  interior  spaces 
of  the  vessel  when  the  remainder  of  appellee's  cargo  was  received  on 
board.  In  that  respect  the  vessel  was  not  seaworthy  for  the  transporta- 
tion of  that  cargo.  The  presence  of  water  in  contact  with  the  cai^o 
is  accounted  for,  in  part,  by  the  leaky  condition  of  the  tarpaulins  cover- 
ing the  hatches  and,  in  part,  by  a  plank  alongside  the  keelson  coming 
loose  and  letting  bilge  water  into  tiie  hold.  The  evidence  is  that  this 
plank  was  replaced  and  continued  in  position  during  the  ranainder 
of  the  voyage.  Why,  then,  did  it  come  loose  at  all?  It  was  after  this 
plank  had  come  loose  and  had  been  replaced  that  the  vessel  wicountered 
the  heavy  seas  and  suffered  the  strain  claimed  by  the  appellant  to 
have  been  the  cause  for  the  opened  seams  near  the  hatch  and  other 
places  on  deck,  but  the  heavy  seas  and  strain  did  not  disturb  this  plank. 
If  the  strain  was  so  great,  why  did  this  plank  remain  in  position  after 
having  been  replaced?  Must  we  not  conclude  that  it  was  not  prop- 
erly secured  when  the  first  shipment  of  appellee's  cargo  was  taken  on 
board,  and,  in  this  respect,  that  the  vessel  was  not  seaworthy  for  this 
cargo? 
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[I]  But  the  appellant  contends  that,  even  if  these  charges  be  true, 
the  vessel  is  not  liable  under  the  provisions  of  section  3  of  the  act 
of  February  13,  1893  (Harter  Act,  27  Stat.  445).  That  section  pro- 
vides, in  substance,  that,  if  the  owner — 

''shaU  exercise  due  diligence  to  make  the  said  vessel  in  aU  respects  seaworthy 
and  properly  manned,  equipped,  and  suppUed,  neither  the  vessel,  her  owner  or 
owners,  agent,  or  charterers  shaU  become  or  be  held  responsible  for  damage 
or  loss  resulting  from  faults  or  errors  in  navigation  or  in  the  management  of 
said  vesseL" 

The  trend  of  judicial  decisions  has  been  to  construe  this  act  strictly, 
and  not  to  extend  the  carrier's  exemption  from  liability  to  doubtful 
and  uncertain  cases.  The  tendency  has  been  to  leave  the  liability  of 
the  ship  and  the  owner  as  it  was  defined  and  enforced  by  the  law  mari- 
time and  by  the  common  law,  unless  the  act  plainly  and  unequivocally 
asserts  a  different  liability.  The  Germanic,  124  Fed.  1,  5,  59  C.  C.  A. 
521  (Circuit  Court  of  Appeals,  Second  Circuit),  affirmed  in  Supreme 
Court,  Id.,  196  U.  S.  589,  25  Sup.  Ct.  317,  49  L.  Ed.  610.  Under  this 
rule  of  construction,  it  has  been  held  that  section  3  of  the  act  is  lim- 
ited to  faults  primarily  connected  with  the  navigation  or  the  manage- 
ment of  the  vessel  and  not  with  the  cargo.  Knott  v.  Botany  Mills, 
179  U.  S.  69,  73,  74,  21  Sup.  Ct.  30,  45  L.  Ed.  90;  The  Germanic, 
196  U.  S.  589,  597,  25  Sup.  Ct.  317,  49  L.  Ed.  610. 

In  this  case  the  faults  relate  to  the  unseaworthy  condition  of  the 
vessel  and  the  care  and  custody  of  the  cargo,  and  not  to  the  navigation 
and  management  of  the  vessel.  There  is  no  complaint  that  the  vessel 
was  not  properly  navigated  or  managed;  the  complaint  is  primarily 
that  the  vessel  was  unseaworthy,  and  that  by  the  misconduct  and  neg- 
ligence of  the  master  and  crew  a  large  part  of  the  cargo  was  improperly 
stored  in  the  lower  hold  of  the  vessel  without  being  separated  from 
the  coal,  and  that  the  remainder  was  not  properly  dunnaged  to  pro- 
tect it  from  injury  by  contact  with  bilge  water,  that  they  were  neg- 
ligent in  not  keeping  the  hatches  covered  with  safe,  adequate  and  secure 
tarpaulins  to  prevent  the  water  leaking  through  the  hatches  into  the 
interior  of  the  vessel,  and  were  negligent  and  guilty  of  misconduct  in 
leaving  the  whole  of  the  interior  space  of  the  vessel  in  an  unclean  and 
unfit  condition  for  the  storage  of  the  cargo  by  reason  of  the  presence  of 
coal  dust.  If  we  now  examine  sections  1  and  2  of  the  act,  we  find  that 
liability  for  loss  and  damage  arising  from  such  neglect  and  miscon- 
duct as  is  here  charged  is  a  liability  from  which  the  shipowner  is  not 
relieved,  and  cannot  be  relieved,  by  any  contract  or  agreement.  Sec- 
tion 1  prohibits  the  shipowner  from  inserting  in  any  bill  of  lading 
any  clause,  covenant,  or  agreement  whereby  he  "shall  be  relieved  from 
liability  for  loss  or  damage  arising  from  negligence,  fault,  or  failure  in 
proper  loading,  stowage,  custody,  care  or  proper  delivery  of  any  and 
all  lawful  merchandise  or  property  committed  to  its  or  their  charge ;" 
and  section  2  prohibits  the  shipowner  from  inserting  in  any  bill  of 
lading — 

**any  covenant  or  agreement  whereby  the  obUgations  of  the  owner  or  owners 
of  said  vessel  to  exercise  due  diligence  to  properly  equip,  man,  provision,  and 
outfit  said  vessel,  and  to  make  said  vessel  seaworthy  and  capable  of  per- 
forming her  intended  voyage,  or  whereby  the  obligations  of  the  master, 
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officers,  agents,  or  servants  to  carefully  handle  and  stow  her  cargo  and  to 
care  for  and  properly  deliver  same,  shall  in  any  wise  be  lessened,  weakened, 
or  avoided." 

[7]  This  brings  us  to  the  question  whether,  conceding  all  that  the 
appellant  claims  for  perils  of  the  sea,  the  carrier  is  relieved  from  lia- 
bility for  loss  or  dajnage  from  such  perils  where  the  carrier  has  by  his 
fault  or  uegligence  contributed  to  such  loss  or  damage.  In  Liverpool 
Steam  Co.  v.  Phenix  Ins.  Co.,  129  U.  S.  397,  438,  9  Sup.  Ct.  469,  470 
(32  L.  Ed.  788),  the  Supreme  Court,  commenting  on  the  difference  in 
liability  on  the  part  of  the  insurance  company  and  the  carrier  with  re- 
spect to  loss  and  damage  caused  by  perils  of  the  sea,  said : 

"Collision  or  stranding  is  doubtless  a  peril  of  the  seas;  and  a  policy  of 
insurance  against  perUs  of  the  seas  covers  a  loss  by  stranding  or  collision, 
although  arising  from  the  negUgence  of  the  master  or  crew,  because  the  in- 
surer assumes  to  indemnify  the  assured  against  losses  from  particular  perils, 
and  the  assured  does  not  warrant  that  his  servants  shaU  use  due  care  to 
avoid  them.  ♦  ♦  ♦  But  the  ordinary  contract  of  a  carrier  does  involve  an 
obligation  on  his  part  to  use  due  care  and  skiU  in  navigating  the  vessel  and 
carrying  the  goods ;  and,  as  is  everywhere  held,  an  exception,  in  the  bUl  of 
lading,  of  perils  of  the  sea  or  other  specified  perils  does  not  excuse  him  from 
that  obligation,  or  exempt  him  from  liability  for  loss  or  damage  from  one  ol 
those  perils,  to  which  the  negUgence  of  himself  or  his  servants  has  con- 
tributed." 

This  decision  was  rendered  in  1888,  and  prior  to  the  Harter  Act,  but 
this  act  does  not  touch  the  law  here  declared,  except  in  the  navigation 
and  management  of  the  vessel ;  the  obligation  of  the  carrier  with  re- 
spect to  the  cargo  remains  the  same.  The  Supreme  Court  cites  the 
case  of  The  Xantho,  in  the  House  of  Lords,  12  App.  Cas.  503,  510, 
515.  Lord  Herschell,  in  that  case,  states  that  the  true  view  with  re- 
spect to  the  carrier's  liability  had  been  stated  by  Willes,  J.,  in  Grill  v. 
General  Iron  Screw  Collier  Company,  L.  R.  1  C.  P.  600,  611,  as  fol- 
lows: 

**I  may  say  that  a  poUcy  of  insurance  is  an  absolute  contract  to  indemnify 
for  loss  by  perils  of  the  sea,  and  it  is  only  necessary  to  see  whether  the  loss 
comes  within  the  terms  of  the  contract,  and  is  caused  by  perils  of  the  sea; 
the  fact  that  the  loss  is  partly  caused  by  things  not  distinctly  perils  of  the 
sea  does  not  prevent  its  coming  within  the  contract  In  the  case  of  a  bill  of 
lading  it  is  different,  because  there  the  contract  is  to  carry  with  reasonable 
care,  unless  prevented  by  the  excepted  perils.  If  the  goods  are  not  carried 
with  reasonable  care,  and  are  consequently  lost  by  perils  of  the  sea,  it  be- 
comes necessary  to  reconcile  the  two  parts  of  the  instrument,  and  this  is 
done  by  holding  that  if  the  loss  through  perils  of  the  sea  is  caused  by  the 
previous  default  of  the  shipowner,  he  is  liable  for  this  breach  of  his  cove- 
nant." 

Upon  the  evidence  in  tliis  case,  the  rule  here  stated  fixes  beyond 
question  the  liability  upon  the  appellant  for  the  loss  and  damage  to  ap- 
pellee's cargo. 

[8]  3.  The  court  below  awarded  damages  in  favor  of  the  appellee 
in  the  sum  of  $12,796.26,  with  interest  at  the  rate  of  6  per  cent,  per 
annum  from  the  date  of  the  decree.  The  total  sum  is  made  up  in  part 
by  the  sum  of  $4,283.06,  paid  by  the  appellee  for  the  labor  and  ma- 
terial required  to  recondition  the  cargo,  and  interest  on  the  sum  so  paid 
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amounting  to  $578.20.  This  expense  was  necessary  to  place  the  cargo 
in  as  good  condition  as  when  it  was  received  on  board  the  vessel.  It 
appears  to  have  been  the  usual  and  reasonable  charge  for  such  work, 
and  was  properly  allowed.  The  total  sum  allowed  in  the  decree  in- 
cludes the  further  sum  of  $7,935  for  the  depreciation  in  the  market 
value  of  the  cargo  during  the  period  required  to  place  it  in  a  market- 
able condition.  The  appellee  was  entitled  to  have  its  cargo  delivered 
in  a  marketable  condition  when  the  vessel  arrived  on  January  8,  1913. 
It  appears  from  the  evidence  that  on  January  10,  1913,  the  market 
value  was  $85,630.  It  was  not  in  a  marketable  condition,  with  an 
exception  to  be  hereafter  noticed,  until  March  20th,  when  it  had  been 
overhauled  and  reconditioned,  and  when  the  market  value  of  the 
whole  cargo  had  fallen  to  $77,695.  The  difference  is  the  sum  of  $7,935, 
incorporated  in  the  decfee.  It  appears  from  the  evidence  that  this 
difference  arises  out  of  a  fall  in  the  market  value  of  30  cents  per  case 
on  10,498  cases  of  salmon  designated  as  "Chums,"  making  a  loss  of 
$3,149.40,  and  a  fall  in  the  market  value  of  $1  per  case  on  4,786  cases 
of  salmon  designated  as  "Medium  Reds,"  making  a  loss  in  this  quality 
of  salmon  of  $4,786.00,  and  a  total  of  $7,935.40  for  both  "Chums"  and 
"Medium  Reds."  With  respect  to  the  remainder  of  the  cargo,  consist- 
ing of  14,373  cases  of  salmon  designated  as  "Pinks,"  there  was  no 
fall  in  the  market  value. 

It  appears  that  appellee  sold  to  the  Pacific  Commercial  Company,  at 
Manila,  some  time  in  the  month  of  January,  1913,  5,500  cases  of  salmon 
designated  as  "Chums."  The  shipment  was  made  on  February  8, 
1913,  and  it  was  found  convenient  to  take  this  shipment  from  the  re- 
conditioned part  of  the  cargo  brought  down  by  the  Jeanie,  instead  of 
from  the  stock  on  hand.  This  salmon  was  then  in  a  marketable  con- 
dition, and  delivered  to  the  appellee  for  the  market  What  it  sold 
for,  the  evidence  does  not  disclose.  The  presumption  is  that  it  was  sold 
for  the  price  prevailing  in  January.  In  any  event,  the  burden  was 
clearly  upon  the  appellee  to  prove  the  loss  on  this  particular  lot  of 
salmon,  if  any  there  were,  and  it  is  not  sufficient  to  say  that  this  lot 
was  merely  substituted  for  an  equal  number  of  cases  taken  from  the 
stock  on  hand,  and  that  the  loss  was  upon  the  like  amount  in  stock, 
to  be  estimated  as  of  March  20th.  There  was  a  market  price  for  this 
quantity  of  salmon  as  of  the  date  of  its  sale  in  January,  and,  in  the 
absence  of  proof  as  to  what  that  price  was,  we  are  of  the  opinion  that 
a  loss  on  this  lot  of  salmon  has  not  been  proven,  and  that  the  estimated 
loss  of  30  cents  a  case,  making  $1,650,  should  be  deducted  from  the 
decree. 

We  are  of  the  opinion  that  the  overhauling  of  the  entire  cargo  was 
necessary  under  all  the  circumstances,  and  that  the  expense  incurred 
therefor  was  just  and  reasonable.  The  amount,  $4,283.06,  was 
promptly  paid  by  the  appellee,  and  it  was  entitled  to  interest  charged 
thereon  amounting  to  $578.20,  or  a  total  of  $4,861.26.  For  the  loss  in 
the  market  price  of  the  salmon,  the  lower  court. found  the  loss  and  dam- 
age to  be  the  sum  of  $7,935.  From  this  sum  we  find  there  should 
be  deducted  $1,650,  leaving  the  damage  on  this  account  $6,285.00,  or  a 
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total  of  $11,146.26,^  upon  which  sum  interest  shall  be  allowed  to  the 
date  of  the  final  decree  to  be  entered  herein. 

The  decree  of  the  District  Court  will  therefore  be  reversed,  with 
directions  to  enter  a  decree  in  favor  of  the  appellee  for  $11,146^,  with 
interest  and  costs,  including  costs  on  this  appeal. 


(236  red.  474)  

UNITED  STATES  Y.  WHITMIRE  et  aL 

(Circuit  Ck>urt  of  Appeals,  Eighth  Circuit    October  13,  1916w) 

No.  4699. 

1.  Indians  ^=s»13 — ^Indian  Lands— Axlotment— Cancellation. 

Where  an  aUotment  of  land  was  duly  made  to  a  freedman,  a  member  of 
the  Cherokee  Nation,  neither  the  Secretary  of  the  Interior  nor  any  sub- 
ordinate officer  of  that  department  may  cancel  it. 

[Ed.  Note.— For  other  cases,  see  Indians,  Cent  Dig.  |  30;  Dea  I>i& 
«=>13.] 

2.  Indians  ^s^lS — Indian  Lands— Allotment— Right  to. 

A  freedman,  a  member  of  the  Cherokee  Nation,  secured  an  allotm^it  of 
tribal  lands  on  false  testimony  that  he  was  the  owner  of  the  improvements 
thereon.  The  owner  of  the  improvements,  a  white  woman  who  had  Inter- 
married with  a  member  of  the  Nation,  filed  a  contest  within  nine  months, 
but,  It  being  determined  in  another  case  that  she  was  not  a  member  of  the 
Nation,  transferred  the  improvements  to  her  granddaughter.  The  trans- 
fer was  made  several  years  after  the  allotment.  Act  July  1, 1902,  a  1375, 
32  Stat  716,  relating  to  the  allotment  of  Indian  lands,  gives  the  owner 
of  improvements  the  prior  right,  as  against  other  members  of  the  tribe,  to 
select  the  land  on  which  the  improvements  are  located,  and  provides  for 
contests ;  T>ut  section  69  limits  the  time  for  filing  a  contest  to  nine  uKMitbg 
after  the  allotment  The  freedman,  on  the  day  of  receiving  the  allotment 
transferred  the  land  to  another.  Held  that,  though  Act  March  2,  1907, 
c  2521,  34  Stat  1220,  subsequently  enacted,  authorizes  a  white  person, 
who  had  Intermarried  with  a  Cherokee  citizen  and  had  made  permanent 
improvements  on  tribal  lands,  to  sell  such  Improvements,  the  granddaugh- 
ter of  the  owner  of  the  improvements  could  not  contest  not  having  in* 
stltuted  her  contest  in  time,  and  the  freedman  being  entitled  to  select 
the  land,  save  as  against  the  owner  of  the  Improvements,  and  therefore, 
though  tl)e  freedman  obtained  his  allotment  on  false  testimony,  the  allot- 
ment and  his  conveyance  cannot  be  set  aside  by  the  officials  of  the  Depart- 
ment of  the  Interior,  as  constituting  a  cloud  on  the  title  of  the  Nation. 

[Ed.  Note. — For  other  cases,  see  Indians,  Cent  Dig.  {  30;  Dec.  Dig. 
«=>13.] 

3.  Indians  <5=»22 — Indian  Lands— Improvements— Right  to  Compensation. 

Where  a  white  person,  who  has  Intermarried  With  a  member  of  the 
Cherokee  Nation  and  improved  tribal  property,  transferred  the  improve- 
ments before  the  enactment  of  Act  March  2,  1907,  such  person  lost  the 
right  to  have  the  Improvements  appraised  in  accordance  with  the  act 

[Ed.  Note. — For  other  cases,  see  Indians,  Cent  Dig.  §  47;  Dec.  Dig. 
«S=5>22.] 

4.  Indians  «=»16(1) — Indian  Lands— Allotmeni^Remnquishment. 

Though  the  allottee  of  lands  belonging  to  the  Cherokee  Nation,  who 
had  conveyed  them,  relinquished  his  allotment  in  a  contest  a  proceeding 

^s»For  oilier  casm  m«  same  topic  ft  KEY-NUMBER  in  aU  Key-Numbered  DiseeU  ft  Indexee 
^  As  modified  pursuant  to  order  entered  October  80,  IMLt. 
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to  which  his  grantee  was  not  a  party,  the  rights  of  the  grantee  were  un- 
affected. » 

[Ed.  Note.— For  other  cases,  see  Indians,  Cent  Dig.  SS  37,  40;  Dec.  Dig. 
«»16a)J 

5.  Indians  ^=»15(1) — Indian  Lands— Allotment— Rights  of  Grantee. 

Where  an  allotment  received  by  a  freedman  of  the  Cherokee  Nation  was 
not  subject  to  attack,  though  obtained  on  false  testimony,  the  title  of  the 
freedman's  grantee  could  not  be  attacked,  though  he  knew  the  allotment 
was  obtained  by  such  testimony. 

[Ed.  Note.— For  other  cases,  see  Indians,  Cent  Dig.  §§  34,  37,  40;  Dec. 
Dig.  «g=>15(l).] 

6.  Indians    ^=s»13 — Indian    Lands— Allotment— Fbeedhan's    Cebtiitoatb— 

Conveyance. 

As  Act  July  1,  1002,  §  21.  makes  the  allotment  certificate  Issued  by  the 
Dawes  Conmilsslon  conclusive  evidence  of  the  right  of  the  allottee  to  the 
land  of  the  Cherokee  Nation  described,  a  conveyance  of  the  allottee  before 
the  Issuance  of  the  patent  carries  title. 

[Ed.  Note. — ^For  other  cases,  se0  Indians,  Cent  Dig.  |  30;  Dec  Dig. 
«»13.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
em  District  of  Oklahoma;   Ralph  E.  Campbell,  Judge. 

Suit  by  the  United  States  against  Albert  Whitmire  and  John  O. 
Greenlees.  From  a  decree  for  defendants,  the  United  States  appeals. 
Affirmed. 

William  S.  Rogers,  Sp.  Asst  U.  S.  Atty.,  of  Muskogee,  Okl.  (D.  H. 
Linebaugh,  U.  S.  Atty.,  of  Muskogee,  Okl.,  on  the  brief),  for  the 
United  States. 

W.  A.  Chase,  of  Nowata,  Okl.  (W.  H.  Komegay,  of  Vinita,  Okl., 
on  the  brief),  for  appellee  John  P.  Greenlees. 

Before  SANBORN  and  GARLAND,  Circuit  Judges,  and  TRIEB- 
ER,  District  Judge. 

TRIEBER,  District  Judge.  Judge  Campbell,  in  his  opinion  in  this 
case,  set  out  the  facts  so  fully  and  correctiy  that  we  adopt  his  state- 
ment of  facts.    His  statement  is : 

**On  January  25,  1905,  defendant  Albert  Whitmire  was  a  duly  enrolled  adult 
freedman  citizen  of  the  Cherokee  Nation,  entitled  to  an  aUottable  share  In  tne 
lands  of  said  tribe.  On  that  date  he  applied  to  the  Commission  to  the  Five 
ClvUlzed  Tribes  to  have  allotted  to  him  certain  lands,  a  portion  of  which  was 
lot  4  of  section  31,  township  26  north,  range  17  east,  the  land  In  controversy 
In  this  case.  By  the  act  of  April  21,  1904,  the  restrictions  upon  the  aUenatlon 
of  allotted  lands  other  than  homesteads  of  adult  freedman  citizens  of  the 
Five  Civilized  Tribes  had  been  removed.  After  the  passage  of  this  act,  the 
defendant  Greenlees  engaged  In  the  enterprise  of  securing  certain  of  these 
freedmeu  entitled  to  allotments  to  file  upon  unallotted  lands  of  the  Cherokee 
Nation  which  he  desired  to  acquire,  and  after  such  allotments  were  made  he 
would  take  deeds  therefor  from  the  allottees.  For  some  time  prior  to  Janu- 
ary, 1905,  C.  E.  Holderman  had  been  employed  by  Greenlees  to  assist  him  in 
the  procurement  of  such  freedmen  to  file  upon  such  tracts  of  unallotted  land 
as  he  desired.  Shortly  before  the  land  in  controversy  was  applied  for  by 
Whitmire,  Greenlees  met  Holderman  and  said  to  him,  *Now  you  know  that 
Relnhardt  farm  up  there;'   and  Holderman  said,  *Yes,  I  know  the  farm;    1 

^=9For  oUier  cases  see  vame  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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have  been  over  the  farm  and  know  the  land;'  to  which  Gre^Heee  respondedt 
'If  you  look  on  the  plat  when  you  go  back  to  Tahlequah,  you  will  find  40 
acres  of  vacant  land  on  the  Belnhardt  farm  In  section  31,  and  that  Is  exces- 
sive holdings;  he  cannot  hold  It,  and  1*  want  you  to  get  a  negro  on  It  as 
quick  as  you  can,  and  buy  It.'  Holderman  answered,  'Now,  I  don't  know 
exactly  what  Is  on  that  land,  but  there  Is  some  worm  fences  on  there,  or  old 
rail  fences,  and  if  my  recollection  Is  right  It  has  got  a  growth  of  this 
water  oak  timber  on  it.'  And  Greenlees  says,  *That  is  the  land;  that  is 
what  I  want;  you  file  up  and  buy  It  for  me  as  quick  as  you  can.'  There- 
upon Holderman  got  In  touch  with  Whltmlre,  who  agreed  to  apply  for  the 
land  as  a  portion  of  his  allotment,  and,  when  secured,  to  sell  It  to  Greenlees 
for  $450.  Holderman  then  took  Whltmlre  to  the  oflSce  of  the  Ck>mml8sion, 
and  on  the  date  first  mentioned  Whltmlre  made  his  formal  application  for 
the  land.  Whltmlre  had  never  been  on  the  land  and  did  not  own  the  Im- 
provements thereon.  Holderman  was  sworn  by  the  Ck)mmission  as  a  witness 
In  support  of  the  application,  and  testified  that  he  had  been  over  the  land, 
as  to  the  character  of  the  improvements,  and  that  Whltmlre  was  the  owner 
thereof,  and  that  no  one  else  owned  the  improvements  or  any  part  Uiereof, 
which  was  false,  and  known  by  him  at  the  time  to  be  false.  Thereupcm  the 
land  was  set  apart  to  Whltmlre  by  the  Commission,  as  a  portion  of  his  al- 
lotment selection,  and  certificate  of  allotment  Issued  to  him.  Thereafter  and 
on  the  same  day  Whltmlre  executed  to  Greenlees  a  warranty  deed  covering  the 
land  In  controversy. 

''On  May  3, 1905,  James  M.  Goker  applied  to  the  Commission  to  select  an  al- 
lotment of  the  land  In  controversy  for  his  wife,  Mary  E.  Coker,  who  was 
and  had  been  for  a  long  time  the  owner  of  the  Improvements  thereon,  whlcdi 
was  refused  on  account  of  the  prior  selection  by  Whltmlre ;  and  on  the  same 
day  he  Instituted  for  his  wife,  Mary  E.  Coker,  a  contest  against  Whltmlre, 
asserting  her  right  to  allot  the  land  by  virtue  of  her  ownership  of  the  im- 
provements upon  the  land.  Mary  E.  Coker's  dalm  to  citizenship  in  the 
Cherokee  Nation  was  then  pending  before  the  Department  of  the  Interior, 
she  being  an  Intermarried  Cherokee  citizen.  Her  right  to  sudi  citizenship 
was  determined  adverse  to  her  by  the  Supreme  Court  of  the  United  States  in 
Cherokee  Intermarriage  Cases,  203  U.  S.  76,  27  Sup.  Ct  29,  51  U  Ed.  96, 
decided  November  5,  1906,  and  her  right  to  such  citizenship  was  finally  denied 
by  the  Department  on  January  26,  1907.  On  January  1,  1907,  Mary  B.  Coker 
executed  to  Charles  H.  Belnhardt,  as  guardian  of  Alma  Faj  Belnhardt,  a 
bill  of  sale  covering  the  Improvements  upon  the  land  in  controversy.  No  fur- 
ther steps  seem  to  have  been  taken  in  the  matter  of  tills  contest  until  April 
13,  1907,  when  Mary  A.  Belnhardt,  mother  and  natural  guardian  of  Alma  Fay 
Belnhardt,  filed  with  the  Commission  in  the  contest  case  a  petition  to  be 
allowed  to  substitute  the  name  of  Alma  Fay  Belnhardt  as  party  contestant  in 
lieu  of  the  name  of  Mary  E.  Coker,  the  original  contestant,  which  motion 
recites  the  above-mentioned  bill  of  sale  and  that  Alma  Fay  Belnhardt  has  tak- 
en possession  of  the  Improvements  and  is  the  owner  thereof.  This  motion  was 
denied  by  the  Commission  as  appears  from  the  opinion  and  order  of  the  Com- 
missioner of  the  Five  Civilized  Tribes  of  date  May  22,  1907,  and  made  part 
of  the  record  in  this  case.    The  Commissioner  says: 

"  *As  will  be  seen  from  the  above  petition,  the  said  Mary  E.  Coker  did  not 
attempt  to  dispose  of  the  improvements  located  upon  the  land  in  controversy 
until  January  1, 1907,  on  which  date  she  attempted  to  assign  the  same  to  Alma 
Fay  Belnhardt,  who,  by  reason  of  said  assignment,  acquired  no  preferential 
right  to  take  the  land  In  allotment  as  against  a  citizen  of  the  Cherokee  Nation 
entitled  to  an  allotment  and  who  had,  prior  thereto,  filed  on  same.  Mullen  v. 
Vawter,  Chickasaw,  No.  1677,  and  cases  cited.  Furthermore,  the  records  in 
the  possession  of  thi^  otBce  show  that  Albert  Whltmlre,  the  contestee,  filed  on 
the  land  in  controversy  on  January  25,  1905,  while  the  petition  on  behalf  of 
Alma  Fay  Belnhardt  to  have  her  substituted  in  place  of  Mary  E.  Coker,  the 
original  contestant  in  Cherokee  Allotment  Contest  No.  3202,  was  not  filed 
imtil  April  13,  1907,  or  over  two  years  subsequent  to  the  time  that  the  said 
Albert  Whitmire  filed  on  said  controverted  land,  and  under  the  provisions  of 
section  2  of  the  act  of  April  26,  1906  (34  Stat  137,  c.  1876),  to  the  effect  that 
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contests  must  be  Instituted  within  nine  months  after  the  orl^dnal  filing  thereon 
by  the  adverse  party,  the  said  Alma  Fay  Keinhardt  would  be  barred  from 
Instituting  contest  on  her  own  behalf  by  reason  of  the  expiration  of  the  nine 
months  limitation  in  such  cases  made  and  provided,  and  it  being  a  general  rule 
of  law  that  the  substitution  of  parties  to  a  cause  of  action  will  not  be  per- 
mitted for  the  purpose  of  defeating  the  statute  of  limitations,  the  Commission- 
er is  of  the  opinion  that  the  petition  filed  by  Mary  A.  Reinhardt  as  mother  and 
natural  guardian  of  Alma  Fay  Reinhardt,  to  substitute  the  name  of  the  latter 
as  party  contestant  in  Cherokee  Allotment  Contest  No.  3202,  in  lieu  of  the 
name  of  Mary  E.  Coker,  the  name  of  the  original  contestant  therein,  should 
be  denied.'  4 

"From  this  order  Alma  Fay  Reinhardt  appealed  to  the  Commissioner  of 
Indian  Affairs,  and  the  papers  were  duly  transmitted  to  that  office  on  De- 
cember 14,  190T.  Whitmire,  having  disposed  of  the  land  on  the  day  that  he 
allotted  it,  took  no  further  interest  in  the  matter  of  the  contest,  but,  at  the 
solicitation  of  Greenlees,  authorized  Riddle  &  Clapham,  attorneys  at  Vinita, 
and  Howe  &  Wright,  attorneys  at  Washington,  to  represent  him  in  the  matter 
before  the  Commissioner  of  Indian  Affairs,  and  the  appearance  of  Howe  & 
Wright  was  entered  in  the  Department  on  December  19,  1907.  Later,  at  the 
solicitation  of  relatives  of  Alma  Fay  Reinhardt,  he  authorized  James  K. 
Jones,  of  Washington,  to  represent  him  before  the  Department,  and  on  March 
2,  1908,  Jones  filed  with  the  Commissioner  of  Indian  Affairs  a  paper,  signed  by 
Whitmire,  declaring  his  desire  to  relinquish  all  right  to  the  land  in  contest 
and  requesting  that  hia  allotment  be  canceled,  so  far  as  it  related  to  this 
land.  On  March  4,  1908,  this  relinquishment  was  allowed,  and  the  appeal 
dismissed.  In  the  meantime,  at  the  solicitation  of  Greenlees,  Whitmire  was 
induced  to  attempt  to  repudiate  the  so-called  relinquishment,  and  executed  an 
instrument  to  the  effect  that  this  relinquishment  had  been  secured  from  him 
under  a  misconception  induced  by  misrepresentations  made  to  him  by  J.  L. 
Allen,  attorney  for  Alma  Fay  Reinhardt.  This  instrument  was  filed  with  the 
Depari:ment  on  March  9,  1908.  On  March  20,  1908,  Whitmire  appeared  in 
Washington,  evidently  having  been  induced  to  go  there  by  relatives  of  Alma 
Fay  Reinhardt  in  the  interests  of  her  claim  to  the  land,  and  with  his  at- 
torney, Jones,  appeared  at  the  office  of  the  Commissioner  of  Indian  Affairs, 
and  there  stated  under  oath  that  Jones  was  the  only  attorney  authorized  to 
represent  him  in  the  contest,  and  that  the  papers  filed  by  other  parties  were 
signed  by  him  in  ignorance  of  the  allegations  therein,  and  that  he  deslrea 
to  withdraw  from  the  contest,  since  he  had  never  seen  the  land  and  did  not 
desire  to  deprive  the  true  owner  of  the  Improvements  of  the  right  to  select 
the  land  in  controversy. 

"Thereafter,  on  April  2,  1908,  the  papers  were  returned  to  the  Commissioner 
of  the  Five  Civilized  Tribes,  with  directions  to  thoroughly  investigate  and 
report  the  circumstances  attending  the  execution  of  the  application  to  re- 
linquish, and,  if  he  thought  the  application  to  relinquish  should  be  al- 
lowed, to  report  whether  the  land  should  be  awarded  to  Alma  Fay  Rein- 
hardt. An  investigation  was  made,  and  on  June  24,  1908,  the  Commis- 
sioner to  the  Five  Civilized  Tribes  made  a  report  in  which  he  found 
that  Holderman,  as  agent  for  Greenlees,  committed  a  fraud  on  the  Commis- 
sion to  the  Five  Civilized  Tribes,  by  reason  of  the  false  testimony  given  oy 
him,  as  above  stated,  as  to  the  ownership  of  the  improvements  when  Whitmire 
made  his  selection  of  the  land;  that  Whitmire  was  trying  in  good  faith  to 
relinquish  his  rights  to  the  land,  and  that  his  relinquishment  should  be  ac- 
cepted; that  the  ownership  of  the  improvements,  having  been  transferred 
January  1,  1907,  to  Alma  Fay  Reinhardt,  who  took  possession  thereof  at  the 
time,  her  application  to  select  said  land  in  allotment  should  be  accepted.  The 
Commissioner  of  Indian  Affairs  concurred  in  the  finding  of  the  Commissioner 
of  the  Five  Civilized  Tribes,  relative  to  the  testimony  of  Holderman,  as  agent 
of  Greenlees,  at  the  time  of  Whitmire's  selection,  that  the  improvements  be- 
long to  the  latter.  The  Commissioner  further  found  that,  when  Whitmire 
made  his  selection  of  the  land,  Greenlees,  a  noncitizen,  was  the  real  party  in 
interest,  who,  through  his  agent,  Holderman,  secured  an  alleged  warranty 
deed  to  the  land  from  Whitmire  for  a  consideration  of  $450,  in  a  tew  minutes 
149  C.C.A.--34 


Digitized  by  VjOOQIC 


530  149  0.  C.  A.  REPORTS 

after  Its  selection  by  Whitmire;  tbat  the  attorneys,  Riddle  &  Clapbam  and 
Howe  &  Wright,  had  represented  only  the  interest  of  Greenlees,  claiming  sole- 
ly as  a  grantee  of  Whitmire,  a  Cherokee  freedman,  whose  title  to  the  land 
was  incomplete  when  the  alleged  conveyance  was  made,  and  that  Whitmire's 
application  to  relinquish  should  be  accepted,  and  that  Alma  Fay  Reinhardt 
had  a  preferential  right  to  select  the  land,  being  the  owner  of  the  improve- 
ments. 

"October  16,  1908,  Greenlees,  through  his  counsel,  filed  with  the  Department 
an  appeal  as  intervener,  alleging  that  the  Commissioner  of  Indian  Affairs 
erred  in  holding  that  he  was  not  a  party  to  the  contest  and  not  entitled  to 
prosecute  any  right  therein,  and  that  Alma  Fay  Reinhardt  had  any  rights  In 
the  premises.  On  October  23,  1908,  attorneys  appearing  ostensibly  for  Whit- 
mire, the  contestee,  filed  a  motion  to  dismiss  Greenlees*  appeal  on  the  ground 
that  he  had  no  such  Interest  as  entitled  him  to  be  heard  on  appeal.  On  Oc- 
tober 30,  1908,  Greenlees  through  his  counsel  filed  with  the  Department  a 
petition  for  the  exercise  of  its  supervisory  authority,  praying  that  the  record 
in  the  case  be  reviewed  generally,  so  that  his  right  might  receive  considera- 
tion, and  a  decision  be  rendered  on  the  merits,  stating  that  under  the  rulings 
of  the  Department  a  noncitizen  may  not  prosecute  an  appeal  from  a  decision 
in  a  properly  instituted  contest,  and  for  that  reason  he  Invoked  the  super- 
visory action  of  the  Department  to  protect  his  interests.  In  the  final  decision 
of  the  Secretary  of  the  Interior,  which  was  rendered  on  November  20,  1908.  by 
Jesse  E.  Wilson,  Assistant  Secretary,  after  reviewing  the  case  as  above  set 
forth,  it  is  said: 

'*  'A  careful  examination  of  the  whole  record  shows  that  the  findings  of 
fact  by  the  Commissioner  and  your  office  are  sustained  by  pr^>onderance  of 
evidence.  The  testimony  given  by  Holderman,  as  agent  for  said  Greenlees 
when  he  induced  said  Whitmire  to  select  the  land  in  question,  was  untrue; 
and  the  fact  that  said  Holderman  secured  from  said  Whitmire  a  warranty 
deed  of  said  land  to  said  Greenlees,  In  consideration  for  $450,  immediately 
after  the  selection  by  Whitmire,  gave  Greenlees  no  vested  right  to  the  land ; 
and  if  he  has  been  injured  by  the  action  of  Whitmire  in  the  premises,  he 
must  rely  upon  his  warranty  in  said  deed  for  his  remedy.  ♦  ♦  ♦  Since  it 
Is  shown  that  said  Greenlees,  by  his  agent,  did  not  act  In  good  faith  In  pro- 
curing said  tract  to  be  allotted  to  said  Whitmire,  as  above  set  forth,  no  good 
reason  Is  shown  why  the  petition  for  the  exercise  of  the  supervisory  authority 
should  be  granted.  The  petition  of  said  Greenlees  should  remain  in  the 
record,  and  not  be  returned  to  the  petitioner,  as  recommended  by  the  Com- 
missioner. The  petition  for  the  supervisory  authority  of  the  Department  is 
accordingly  denied,  and  the  motion  to  dismiss  said  appeal  is  hereby  granted.' 

**This  action  was  begun  by  the  United  States  in  October,  1909,  against  the 
defendants  Whitmire  and  Greenlees.  The  bill  alleges  that  Whitmire  is  a 
duly  enrolled  freedman  of  the  Cherokee  Nation,  and  as  such  was  entitled  to 
take  an  allotment  under  the  provisions  of  the  Cherokee  Allotment  Act  of 
July  1,  1902.  It  alleges  the  selection  by  him  of  the  land  in  controversy  <m 
January  25,  1905,  f^nd  the  issuance  to  him  of  an  allotment  certificate  therefor 
on  that  date.  It  alleges  the  false  statement  made  to  the  Commission  by 
Holderman  relative  to  Whitmire's  ownership  of  the  improvements,  and  that 
the  allotment  certificate  was  procured  to  be  issued  to  Whitmire  by  reason  of 
this  false  statement  with  regard  to  the  ownership  of  the  improvements,  and 
was  therefore  issued  under  a  mistake  of  fact  as  to  the  ownership  of  the  im- 
provements. The  bill  then  alleges  an  attempt  on  the  part  of  Mary  E.  Coker  to 
select  the  land  as  her  allotment  and  the  institution  of  her  contest  against 
Whitmire,  her  subsequent  sale  of  the  improvements  to  Alma  Fay  Reinhardt, 
and  the  relinquishment  by  Whitmire  of  any  interest  in  the  land,  and  the 
cancellation  and  annulment  of  his  certificate  of  allotment  by  the  Department* 

"The  bill  charges  the  taking  of  the  deed  from  Whitmire  by  Greenlees  on 
January  25,  1905,  within  nine  montlis  from  the  date  of  allotment,  and  that 
Greenlees  at  the  time  knew  that  Whitmire  was  not  the  owner  of  the  improve- 
ments, and  that  they  belonged  to  Mary  E.  Coker,  and  that  Whitmire  was 
wholly  without  power  or  authority  to  make  a  valid  conveyance  of  the  lands 
to  Greenlees ;   that  Greenlees  had  full  notice  of  the  contest  proceedings,  and 
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appeared  therein  and  attempted  to  present  an  appeal  therefrom;  that  said 
deed  from  Whltmire  to  Greenlees  Is  void,  and  constitutes  a  cloud  upon  the 
title  to  the  lands  in  controversy.  It  further  appears  from  the  bill  that  in 
October,  1909,  in  a  sxiit  in  the  district  court  of  Craig  county,  Okl.,  in  which 
Alma  Fay  Reinhardt  was  plaintiff  and  the  defendant  Greenlees  was  defend- 
ant, Greenlees  obtained  a  decree  adjudging  liim  to  be  the  owner  of  and  en- 
titled to  the  possession  of  the  land  in  controversy;  that  neither  the  United 
States  nor  the  Cherokee  Nation  had  notice  of  or  was  a  party  to  this  action; 
and  that  the  District  Court  of  Craig  Coiuity  was  without  Jurisdiction  to  ren- 
der such  decree.  Prayer  that  the  allotment  certificate  issued  to  Whltmire  and 
the  deed  from  Whltmire  to  Greenlees  be  canceled  as  clouds  upon  the  title  of 
the  Cherokee  Nation,  and  that  defendant  Greenlees  be  enjoined  from  exercis- 
ing any  rights  in  and  to  said  land  under  said  state  court  decree." 

Did  the  fact  that  the  selection  of  the  land  in  controversy  by  Whit- 
mire  was  made  upon  false  representations  as  to  the  ownership  of  the 
improvements  upon  the  land  justify  the  Department  in  canceling  it 
by  reason  of  the  consent  of  Whitmire? 

[1-8]  The  contest  of  Mary  E.  Coker,  which  was  instituted  within 
the  nine  months  required  by  law,  was  abandoned.  There  was,  there- 
fore, no  contest  pending  before  the  Department,  which  was  instituted 
within  the  proper  time.  Unless  the  jdlotment  to  Whitmire  in  Jan- 
uary, 1905,  was  absolutely  void  by  reason  of  the  false  testimony  re- 
garding the  ownership  of  the  improvements,  his  right  to  select  the  land 
in  allotment  could  not,  under  section  69  of  the  act  of  Congress  of 
July  1,  1902  (32  Stat.  716,  726,  c.  1375)  be  contested.  Ballinger  v. 
Frost,  216  U.  S.  240,  30  Sup.  Ct.  338,  54  L.  Ed.  464.  As  Mrs.  Coker 
was  a  noncitizen  of  the  Cherokee  Nation,  and  denied  enrollment  as  a 
citizen,  Whitmire,  who  was  a  duly  enrolled  adult  freedman  citizen  of 
the  Nation,  had  the  right  to  select  the  land,  and  unless  successfully 
contested,  on  a  contest  instituted  within  nine  months,  his  title  became 
perfect  and  as  of  the  date  of  the  selection  (Thomason  v.  Wellman  & 
Rhoades,  206  Fed.  895,  124  C.  C.  A.  555),  and  neither  the  Secretary  of 
the  Interior,  nor  any  subordinate  officer  of  the  Department  had  the 
right  thereafter  to  cancel  the  allotment  (United  States  v.  Dowden,  220 
Fed.  277,  136  C.  C.  A.  293).  The  action  of  the  Department  cancel- 
ing Whitmire's  allotment  was  without  authority  of  law  and  void. 

Was  the  fraud  practiced  by  Whitmire  and  Greenlees,  the  latter  acting 
by  his  agent,  Holderman,  of  such  a  nature  as  to  authorize  a  court  of 
equity  in  a  direct  proceeding  to  cancel  it?  By  the  provisions  of  Act 
July  1,  1902,  c.  1375,  the  owner  of  the  improvements,  who  was  entitled 
to  an  allotment,  had  the  prior  right  as  against  any  other  citizen  to 
select  the  land  upon  which  the  improvements  were  located,  and  where 
any  other  citizen  first  selected  such  land,  the  owner  of  the  improve- 
ments, being  entitled  to  an  allotment,  could  within  nine  months  contest 
such  selection.  This  clearly  applied  only  to  those  who  under  the  law 
were  entitled  to  allotments,  by  reason  of  being  enrolled  citizens  of  the 
Cherokee  Nation.  Mrs.  Coker  was  not  such  a  citizen,  and  therefore 
was  not  entitled  to  make  a  selection,  and  Whitmire,  or  any  other  en- 
rolled citizen  of  the  Nation,  had  a  perfect  right  to  select  the  land  and 
have  it  allotted  to  him,  although  he  was  not  the  owner  of  the  improve- 
ments. 
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By  Act  March  2, 1907,  c.  2521,  34  Stat.  1220,  white  persons  who  had 
intermarried  with  Cherokee  citizens  prior  to  December  16,  1895,  and 
made  permanent  and  valuable  improvements  on  land  belonging  to  the 
Nation,  prior  to  the  decision  of  the  Cherokee  Intermarriage  Cases,  203 
U.  S.  76,  27  Sup.  Ct.  29,  51  L.  Ed.  96,  the  class  Mrs.  Coker  belonged 
to,  were  given  the  right  to  sell  such  improvements,  but  only  to  a  citi- 
zen of  the  Cherokee  Nation  entitled  to  select  an  allotment  This  act 
contains  a  proviso  which  reads : 

"That  where  citizens  of  the  Cherokee  Nation  entitled  to  allotments  have 
heretofore  appUed  for  lands  on  which  intermarried  white  persons  own  im- 
provements, such  citizens,  entitled  to  allotments,  shall  have  Uie  prior  right  to 
purchase  such  improvements  as  herein  provided." 

From  this  it  clearly  appears  that  Congress  recognized  the  right  of  a 
citizen  of  the  Nation,  who  was  not  the  owner  of  the  improvements,  to 
make  formal  selection  of  the  lands  on  which  they  were  situated,  sub- 
ject only  to  make  compensation  for  the  improvements  to  the  white  per- 
son, who  had  intermarried  with  a  citizen  before  December  16,  1895. 
As  was  held  by  Judge  Campbell,  all  that  Mrs.  Coker's  ownership  of 
the  improvements  would  have  entitled  her  to,  had  she  not  conveyed 
them  to  her  granddaughter,  would  have  been  compensation  for  the  im- 
provements, but  she  could  not  have  deprived  Whitmire  of  the  allot- 
ment. As  her  conveyance  to  her  granddaughter  was  made  prior  to 
the  enactment  of  this  act,  she  had  lost  her  right  to  have  the  land  ap- 
praised, in  order  to  obtain  the  benefits  of  the  provisions  of  that  act 
Boudinot  v.  Morris,  26  Okl.  768,  110  Pac.  894. 

The  fact  that  Whitmire  relinquished  this  allotment  on  March  2, 
1908,  cannot  affect  the  rights  of  his  vendee,  Greenlees,  as  Whitmire, 
at  that  date,  had  nothing  to  relinquish,  and  Greenlees  was  not  a  party 
to  the  proceedings  pending  before  the  Department.  Garfield  v.  Golds- 
by,  211  U.  S.  249,  29  Sup.  Ct.  62,  53  L.  Ed.  168.  As  Whitmire^s  title 
was  good,  it  is  immaterial  that  Greenlees  had  knowledge  of  Whitmire's 
false  statement  as  to  the  ownership  of  the  improvements.  There  was 
no  restriction  on  the  right  of  Whitmire  to  sell  the  land  as  soon  as  his 
allotment  had  been  n^ade,  and  his  deed  conveyed  a  perfect  title. 

Section  21  of  Act  July  1,  1902,  c.  13-75,  makes  the  allotment  cer- 
tificate issued  by  the  Dawes  Commission  conclusive  evidence  of  the 
right  of  allottee  to  the  land  described  therein.  The  fact  that  no  pat- 
ent had  been  issued  to  Whitmire  when  he  made  the  conveyance  to 
Greenlees  is  immaterial.  When  the  right  to  a  patent  has  once  become 
vested  under  the  law,  it  is  equivalent,  so  far  as  the  government  is  con- 
cerned, to  a  patent  actually  issued.  Simmons  v.  Wagner,  101  U.  S. 
260,  25  L.  Ed.  910;  Deffeback  v.  Hawke,  115  U.  S.  392,  6  Sup.  Q.  95, 
29  L.  Ed.  423 ;  Hedrick  v.  Railroad  Co.,  167  U.  S.  673,  17  Sup.  Ct 
922,  42  L.  Ed.  320;  Wallace  v.  Adams,  143  Fed.  716,  74  C.  C.  A.  540; 
affirmed  Id.,  204  U.  S.  415,  27  Sup.  Ct.  363,  51  L.  Ed.  547.  An  allot- 
ment certificate  has  the  same  effect  as  the  action  of  the  Land  Depart- 
ment in  the  disposition  of  the  public  lands  within  its  control.  Wallace 
V.  Adams,  supra;   United  States  v.  E>owden,  supra. 

Counsel  for  the  plaintiff  in  error  rely  and  lay  great  stress  on  what 
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has  been  determined  by  the  Supreme  Court  of  Oklahoma  in  Abbott  v. 
Perry,  149  Pac.  202,  and  other  cases  similar  to  that  case.  But  they 
can  have  no  possible  application  to  the  facts  of  the  instant  case.  In 
those  cases  a  contest  had  been  properly  instituted  before  the  depart- 
ment, within  the  time  prescribed  by  law,  and  after  a  hearing  determined 
upon  conflicting  evidence,  and  the  court  followed  the  well-established 
rule  of  law  that  the  findings  of  facts  made  by  the  proper  officials,  con- 
stituted by  law  to  determine  such  facts,  when  sustained  by  substantial 
evidence,  are  conclusive  and  binding  on  the  courts.  Howe  v.  Parker, 
190  Fed.  738,  746,  111  C.  C.  A.  466,  474. 

In  the  case  at  bar  there  was  no  determination  of  a  legal  contest  pend- 
ing before  the  Department  when  the  allotment  was  canceled.  The 
contest  of  Alma  Fay  Reinhardt  was  dismissed  by  the  Indian  Commis- 
sion, and  upon  appeal  to  the  Commissioner  of  Indian  Affairs  the  cancel- 
lation was  made  by  the  Commissioner,  not  because  the  Commission 
had  erred  in  its  decision,  but  solely  upon  the  ground  that  Whitmire  had 
filed  a  relinquishment. 

Whether  Greenlees  could  have  maintained  an  action  to  recover  this 
land  as  a  plaintiff,  in  view  of  the  fact  that  he  did  not  come  into  court 
with  clean  hands,  is  not  involved  in  this  case,  and  therefore  cannot  be 
determined. 

The  decree  of  the  court  below  was  right  and  is  affirmed. 


(236  Fed.  481) 

UNITED  STATES  Y.  GRASS  CREEK  OIL  A  GAS  CO.  et  aL* 

(Circuit  CJourt  of  Appeals,  Eighth  Circuit    October  13,  1916.) 

No.  4704. 

1.  Appeal  and  Ebbob  <S=>1009(4)— Review— Findings  op  Fact— Equity  Cases. 

Findings  of  fact  by  the  chancellor,  though  not  conclusive  upon  appeal, 
are  presumptively  correct,  and  unless  clearly  against  the  weight  of  the 
evidence,  will  not  be  disturbed,  particularly  where  the  testimony  was 
given  orally. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  §  3974: 
Dec.  Dig.  «=»1009(4).] 

2.  Mines  and  Minebals  «=»38(17)— Public  Minebal  Lands— Rights  of  Oc- 

cupants—Evidence. 

In  a  suit  to  oust  defendants  from  possession  of  land,  which  had  been 
withdrawn  from  entry  under  Pickett  Act  June  25,  1910,  c.  421,  36  Stat. 
847  (Comp.  St.  1913,  §§  4523,  4524),  evidence  held  to  warrant  a  finding  that 
at  the  time  of  the  withdrawal  defendants  were  in  possession  of  the  land. 

[E(|.  Note. — For  other  cases,  see  Mines  and  Minerals,  Cent.  Dig.  §  103 : 
Dec.  Dig.  <g=>38(17).] 

3.  Mines  and  Minebals  ^=»2 — Public  Minebal  Lands— Right  of  Entby— 

Bona  Fide  Claimants— ''Diligent  Pbosecution." 

Pickett  Act  June  25,  1910,  authorizing  the  withdrawing  of  lands  from 
mineral  exploration  and  entry,  provides  that  the  right  of  any  person,  who 
at  the  date  of  any  order  of  withdrawal  is  a  bona  fide  occupant  or  claim- 
ant of  oil  or  gas  bearing  lands,  and  who  at  such  date  is  in  diligent  prose- 
cution of  work  to  the  discovery  of  gas  or  oil,  shall  not  be  impaired  by  such 
order.    Prior  to  the  n^-ithdrawal  of  land  from  entry,  a  geologist  and  min- 


^s>For  other  ctrnm  see  same  topic  ft  KBY-NUMBBR  in  all  Key-Numbered  DlKests  ft  Indexes 
*Rebearing  denied  December  14,  1916. 
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ing  engineer,  as  attorney  in  fact,  had  located  claims  thereon  after  doing 
some  preliminary  prospecting,  and  at  the  time  the  order  was  made  de- 
fendants had  possession  of  the  land  under  a  contract  of  lease,  and  were 
making  preparations  to  drill  for  oil  for  commercial  purposes,  bringing 
their  equipment  thereon  and  holding  possession  of  the  land  through  a 
caretaker.  Held,  that  where  defendants  continued  In  possession,  drilled 
wells,  and  produced  oil  in  commercial  quantities,  their  rights  in  the  land 
were  not  affected  by  the  order  of  withdrawal,  for  they  had  possession 
while  preparing  their  equipment,  and  were  bona  fide  occupants  In  diligent 
prosecution  of  the  work  of  discovery. 

[Ed.  Note. — For  other  cases,  see  Mines  and  Minerals,  Cent.  Dig.  S  2; 
Dec.  Dig.  <3=»2.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Wyoming ;  John  A.  Riner,  Judge. 

Suit  by  the  United  States  against  the  Grass  Creek  Oil  &  Gas 
Company  and  another.  From  a  decree  for  defendants,  the  United 
States  appeals.    Affirmed. 

This  is  an  appeal  from  a  decree  in  favor  of  the  appellees,  who  were  defend- 
ants in  the  court  below.  The  complaint  made  a  number  of  others  than  the 
appellees  parties  defendant,  but  the  appellees  were  the  only  defendants  who 
contested  the  action.  The  complaint  seeks  to  oust  the  defendants  from  the 
possession  of  the  northwest  quarter  and  the  east  half  of  the  southwest  quarter 
of  section  18,  township  46  north  of  range  98  west,  in  the  state  of  Wyoming. 

It  is  charged  that  the  lands  are  a  part  of  the  pubUc  domain  and  the  title 
is  in  the  United  States ;  on  May  6,  1914,  the  President  of  the  United  States, 
under  the  authority  vested  in  him  by  the  act  of  Congress  of  June  25,  1910  (36 
Stat.  847,  c.  421  [Comp.  St.  1913,  §§  4523,  4524]),  known  as  the  "Pickett  Act." 
withdrew  these  lands  from  mineral  exploration  and  from  all  forms  of  location, 
settlement,  selection,  filing,  entry,  patent,  or  disposal  under  the  public  land 
laws  of  the  United  States ;  that  since  then  these  lands  have  not  been  subject 
to  occupation  or  exploration  for  petroleum,  or  mineral  oil,  or  gas,  under  the 
public  land  laws  of  the  United  States ;  that  on  or  about  the  20th  day  of  July, 

1913,  one  Thomas  S.  Harrison,  styling  himself  attorney  In  fact  for  a  number 
of  parties,  joined  as  defendants,  caused  to  be  filed  for  record  and  recorded 
upon  the  records  of  Hot  Springs  county,  Wyo.,  the  county  in  which  these  lands 
are  situated,  certain  paper  writings  In  the  names  of  these  parties,  purporting 
to  be  location  certificates,  evidencing  the  claim  and  location  by  them  of  said 
lands,  as  petroleum  placer  mining  claims,  under  and  pursuant  to  the  mining 
laws  of  the  United  States ;  that  on  the  5th  day  of  May,  1914,  one  C.  O.  Wor- 
land  caused  to  be  filed  similar  papers  for  certain  parties  named  and  j<^ed 
as  defendants  In  this  action,  also  covering  the  lands  In  controversy,  as  did 
the  Harrison  location  papers;  that  by  certain  Instruments  of  writing  these 
Harrison  claims  were  transferred  and  assigned  to  the  defendants;  that  none 
of  the  defendants,  nor  any  other  person,  had  discovered  petroleum  or  mineral 
oil  or  gas  or  other  minerals  in  or  on  said  lands,  or  any  part  thereof,  on  or 
before  the  6th  day  of  May,  1914 ;  that  none  of  the  defendants,  nor  any  other 
person,  was  on  or  prior  to  the  said  6th  day  of  May,  1914,  the  bona  fide  occu- 
pant or  claimant  of  said  lands,  and  that  none  of  said  defendants,  nor  any 
other  person,  was  on  said  6th  day  of  May,  1914,  In  the  diligent  prosecution  of 
work  leading  to  the  discovery  of  oil  or  gas  on  said  lands,  or  continuing  thereon 
in  diligent  prosecution  of  such  work ;  that  on  or  about  the  24th  day  of  July, 

1914,  and  24th  day  of  August,  1914,  the  defendant  Ohio  Oil  CJompany  was  a 
trespasser  on  said  lands,  engaged  In  drilling  wells  thereon,  produced  petroleum 
or  mineral  oil  thereon,  and  since  then  has  extracted  petroleum  or  mineral 
oil  and  gas,  the  exact  amount  whereof  is  to  the  plaintiff  unknown ;  that  sub- 
sequent to  said  6th  day  of  May,  1914,  the  defendants,  and  particularly  the 
Ohio  Oil  Company,  In  defiance  of  said  order  of  withdrawal,  and  in  violation 
of  the  proprietary  and  other  rights  of  plaintiff,  unlawfully  entered  and  tres- 
passed upon  said  lands  and,  continuing,  asserted  title  thereto ;  that  the  said 
Ohio  Oil  Company  has  wells,  together  with  certain  mining  property,  machinery. 
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tools,  and  fixtures  necessary  to  the  operation  of  said  oil  wells  on  said  land 
and  drilled  as  alleged;  that  the  other  defendants  claim  some  right  or  title 
to  the  said  lands ;  that  all  of  said  pretended  petroleum  placer  mining  claims 
are  null  and  void,  and  of  no  effect.  The  prayer  of  the  bill  is  that  said  lands 
be  declared  to  have  been,  from  and  after  the  said  6th  day  of  May,  1914,  law- 
fully withdrawn  from  mineral  exploration  and  all  forms  of  location,  settle- 
ment, etc. ;  that  the  defendants  he  adjudged  to  have  no  estate,  right,  title,  or 
interest  thereto;  that  they  be  enjoined  from  asserting  or  claiming  any  right, 
title  or  interest  in  and  to  said  lands,  and  from  trespassing  thereon ;  that  an 
accounting  be  had ;  and  that  the  plaintiff  have  a  decree  for  tl^e  value  of  the 
oil  thus  unlawfully  taken. 

The  answer  of  the  Ohio  Oil  Ck)mpany  alleges  that  on  the  27th  day  of  Au- 
gust, 1913,  the  said  Thomas  S.  Harrison,  as  attorney  in  fact  for  the  parties 
named  in  the  bill,  caused  to  be  filed  and  recorded  on  the  records  of  the  county 
of  Hot  Springs,  in  the  state  of  Wyoming,  notices  of  locations,  showing  the 
locations  to  have  been  made  on  the  20th  of  July,  1913,  by  the  said  locators; 
that  it  was  done  in  accordance  with  the  mining  laws  of  the  United  States, 
for  placer  mining  claims  then  and  there  located  and  claimed  for  mineral  oil ; 
that  this  defendant  and  its  codefendant,  the  Grass  Greek  Oil  &  Gas  Company, 
claim  title  to  said  lands ;  that  this  defendant  has  thereon  two  wells,  together 
with  certain  mining  property,  machinery,  tools,  and  fixtures,  for  the  operation 
of  said  oil  wells  so  drilled.  It  then  denies  all  other  allegations  of  the  bill, 
and  sets  up  as  further  defense  that  prior  to  the  20th  day  of  July,  1913,  the 
lands  in  controversy  were  public  lands,  imoccupied,  vacant,  and  unclaimed, 
and  subject  to  location  and  sale  under  the  mining  laws  of  the  United  States ; 
that  on  said  day  said  lands  were  taken  possession  of,  and  located  under  the 
said  mining  laws,  as  petroleum  oil  placer  mining  claims,  by  S.  L.  Wiley,  S.  A. 
I^ne,  R.  W.  Harrison,  D.  A.  Ehrlich,  R.  S.  Green,  Ed.  M.  Harrison,  W.  O. 
Sanzenbacher,  and  Pauline  Harrison,  all  of  whom  were  then  and  there  citizens 
of  the  United  States  and  duly  qualified  under  the  mining  laws  to  Ideate  and 
purchase  lands  of  the  United  States  containing  minerals ;  that  the  northwest 
quarter  of  section  18  was  so  located  as  the  "Meeteetse  No.  4  Oil  Placer  Mining 
Claim,"  and  the  east  half  of  the  southwest  quarter  of  said  section  18  as  the 
''Meeteetse  No.  15  Oil  Placer  Mining  Claim";  that  immediately  after  these 
persons  had  taken  possession  of  these  lands  they  caused  work  to  be  done  and 
performed  upon  each  of  the  said  mining  locations  for  the  purpose  of  discover- 
ing and  developing  the  mineral  upon  each  thereof;  that  by  reason  of  such 
work  petroleum  mineral  oil  was  discovered  on  each  of  said  claims  prior  to 
October  1, 1913 ;  that  for  some  time  prior  to  and  on  the  6th  day  of  May,  1914, 
and  continuously  thereafter,  the  defendant  was  on  said  lands  in  diligent  prose- 
cution of  work  leading  to  the  discovery  of  oil  in  commercial  quantities,  being 
then  and  there  a  bona  fide  occupant  and  claimant  of  said  lands,  and  that  such 
subsequent  work  and  labor,  done  by  the  defendant  on  behalf  of  said  locators 
and  as  their  lessee,  developed  petroleum  oil  on  each  of  said  claims  in  com- 
mercial quantities;  that  the  said  locators  have  transferred  their  interest  in 
full  compliance  with  the  local  laws,  the  laws  of  the  United  States  and  of 
the  state  of  Wyoming,  as  hereinafter  more  fully  stated;  that  on  the  16th 
day  of  June,  1914,  in  pursuance  of  an  oral  contract  previously  entered  into 
by  and  between  the  owners  and  the  Ohio  Oil  Company,  under  which  it  had 
taken  possession  before  May  6,  1914,  made  a  written  lease  for  the  northwest 
quarter  of  section  18,  located  as  the  "Meeteetse  No.  4  OH  Placer  Mining  Claim," 
and  said  Ohio  Oil  Company  has  been  in  possession  ever  since  the  oral  contract 
for  said  lease  was  made;  that  on  the  16th  day  of  June,  1914,  the  locators 
executed  a  lease  to  one  B.  H.  Hopkins  for  the  east  half  of  the  southwest  quar- 
ter of  said  section  18,  which  is  known  as  the  *'Meeteetse  No.  15  Oil  Placer 
Mining  Claim,"  which  lease  was  on  the  17th  day  of  June,  1914,  assigned  by 
said  Hopkins  to  the  Midwest  Refining  Company,  and  op  August  27,  1914,  the 
Midwest  Refining  Company,  for  value  assigned  and  transferred  all  its  right, 
title  and  interest  to  this  tract  to  the  Ohio  Oil  Company,  that  on  July  24,  1914, 
said  locators  by  deed  conveyed  all  their  right,  title  and  interest  to  its  co-de- 
fendant, the  Grass  Creek  Oil  &  Gas  Company,  which  now  is  the  owner  there- 
of, and  this  defendant  its  lessee. 
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The  anst«rer  of  the  Grass  Creek  Oil  &  Gas  Company  Is  practically  the  same 
as  that  of  the  Ohio  Oil  Company. 

The  final  hearing  was  on  oral  testimony,  and  the  court  found  both  Issues 
In  favor  of  the  defendants,  that  of  the  discovery,  and  that  the  defendants  on 
May  6,  1914,  were  bona  fide  occupant^  and  claimants  of  these  lands.  In  the 
diligent  prosecution  of  work  leading  to  the  discovery  of  oil,  and  continuini? 
thereafter  in  diligent  prosecution  of  said  work.  From  this  decree  the  United 
States  prosecutes  this  appeal. 

F.  P.  Hobgood,  Jr^  Sp.  Asst.  Atty.  Gen.  (C.  L.  Rigdon,  U.  S. 
Atty.,  of  Cheyenne,  Wyo.,  on  the  brief),  for  the  United  States. 

William  A.  Riner,  of  Cheyenne,  Wyo.  (Timothy  F.  Burke,  of 
Cheyenne,  Wyo.,  on  the  brief),  for  appellees. 

Before  SANBORN  and  CARLAND,  Circuit  Judges,  and  TRIE- 
BER,  District  Judge. 

TRIEBER,  District  Judge  (after  stating  the  facts  as  above).  Un- 
der the  issues  and  proofs  two  questions  arise.  First  Was  there  a 
discovery  of  mineral  oil  by  the  defendants  or  those  under  whom 
they  claim,  on  the  lands  in  controversy,  on  or  before  the  6th  day 
of  May,  1914,  when  the  withdrawal  order  of  the  lands  was  made 
by  the  President?  Second.  Were  the  defendants  at  the  date  of  said 
order  of  withdrawal  bona  fide  occupants  or  claimants  of  these  lands, 
engaged  in  diligent  prosecution  of  work  leading  to  the  discovery  of 
oil,  and  continuing  thereafter  in  diligent  prosecution  of  said  work^ 
until  oil  was  discovered? 

[  1  ]  In  view  of  the  conclusions  reached,  we  deem  it  unnecessary  to 
determine  the  first  issue,  as  a  finding  in  favor  of  the  defendants  on 
either  issue  must  result  in  the  affirmance  of  the  decree.  It  is  a  well- 
settled  rule  governing  appellate  courts  that  the  findings  of  fact  by  a 
chancellor,  although  not  conclusive  upon  appeal  in  equity,  are  pre- 
sumptively correct  and  persuasive.  Unless  an  error  has  occurred  in 
the  application  of  the  law,  or  a  serious  mistake  has  been  made  in 
the  application  of  the  evidence,  or  the  finding  is  clearly  against  the 
weight  of  the  evidence,  such  findings  will  not  be  disturbed.  And  this 
rule  is  especially  applicable  when  the  evidence  was  heard  orally  by 
the  chancellor,  and  he  thus  had  the  opportunity  to  see  the  witnesses, 
observe  their  demeanor  while  testifying,  judge  of  their  candor  and 
intelligence,  and  thus  be  able  to  determine  their  credibility  and  the 
weight  to  be  given  to  their  testimony.  Harrison  v.  Fite,  148  Fed. 
781,  78  C.  C.  A.  447;  Coder  v.  McPherson,  152  Fed.  951,  82  C. 
C.  A.  99;  Mastin  v.  Noble,  157  Fed.  506,  85  C.  C.  A.  98;  Harper 
V.  Taylor,  193  Fed.  944,  113  C.  C.  A.  572;  United  States  v.  Marshall, 
210  Fed.  595,  127  C.  C.  A.  231;  Tobey  v.  Kilbourne,  222  Fed.  760, 
138  C.  C.  A.  308.  The  new  equity  rules  have  made  no  change  in  these 
respects.  American  Rotary  Valve  Co.  v.  Moorehead,  226  Fed.  202,  141 
C.  C.  A.  129. 

[2,3]  The  act  of  Congress  under  which  the  withdrawal  of  these 
lands  was  made  by  the  President  on  May  6,  1914,  is  known  as  the 
"Pickett  Act,"  passed  June  25,  1910  (36  Stat.  847,  c.  421).  That 
act,  so  far  as  it  applies  to  the  issues  in  this  case,  contains  the  follow* 
ing  proviso : 
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"Provided,  that  the  rights  of  any  person  who,  at  the  date  of  any  order  of 
withdrawal  heretofore  or  hereafter  made.  Is  the  bona  fide  occupant  or  claim- 
ant of  oil  or  gas  bearing  lands,  and  who,  at  such  date,  Is  In  diligent  prosecu- 
tion of  work  leading  to  discovery  of  oil  or  gas,  shall  not  be  affected  or  Impaired 
by  such  order,  so  long  as  such  occupant  or  claimant  shall  continue  In  diligent 
prosecution  of  said  work." 

As  it  IS  claimed  on  behalf  of  the  appellant  that  the  finding  of  the 
trial  judge  was  not  warranted  by  the  evidence,  and  that  he  commit- 
ted obvious  errors  in  the  application  of  the  law,  it  becomes  necessary 
to  review  the  evidence.  As  we  deem  it  unnecessary  to  determine  the 
correctness  of  the  finding  on  the  first  issue,  that  of  the  discovery  of 
oil  in  1913,  we  shall  confine  ourselves  to  the  statement  and  consid- 
eration of  the  evidence  relating  to  the  other  issue.  Most  of  the  facts 
on  this  issue  are  undisputed  and  not  questioned  by  either  party. 

As  early  as  April,  1913,  Mr.  Harrison,  a  geologist  and  mining 
engineer,  visited  this  section,  now  known  as  the  "Grass  Creek  oil 
field";  that  in  July,  1913,  he  employed  a  civil  engineer  to  locate  the 
lands  according  to  the  government  surveys;  that  thereupon  he  lo- 
cated a  number  of  mineral  claims  as  attorney  in  fact  for  certain 
parties,  all  of  whom  were  qualified  to  make  the  locations,  among 
them  the  lands  in  controversy.  He  placed  proper  location  notices  on 
the  land,  had  the  location  notices  properly  recorded  in  conformity 
with  the  laws  of  the  United  States,  of  the  state  of  Wyoming,  and 
the  rules  of  miners  in  that  section.  He  established  camps,  and  drilled 
for  oil  on  these  lands,  continuing  until  September,  1913,  when  it  is 
claimed  oil  was  discovered.  He  thereupon  sought  to  obtain  the  nec- 
essary capital  to  develop  these  locations.  In  April,  1914,  he  showed 
these  lands  to  representatives  of  the  defendant  the  Ohio  Oil  Com- 
pany, with  a  view  of  leasing  them  to  it,  indicating  to  them  what  he 
called  the  "discovery  holes,"  which  he  had  caused  to  be  drilled  in 
1913.  On  April  19,  1914,  he  entered  into  an  oral  contract  for  the 
lease  of  these  lands  to  the  Ohio  Oil  Company,  the  agreement  being 
made  with  Mr.  McFadyen,  who  was  field  superintendent  of  the  Ohio 
Oil  Company.  This  agreement  was  made  subject  to  the  approval  of 
the  officers  of  the  company.  A  few  days  thereafter,  in  April,  1914, 
this  approval  was  obtained  by  telegraphic  communication,  whereupon 
Mr.  McFadyen  at  once  entered  upon  the  lands  and  placed  in  charge 
thereof,  as  caretaker,  one  Virgil  Jackson,  who  remained  on  the  land 
as  the  employe  of  the  Ohio  Oil  Company  as  caretaker  from  that  time 
until  after  May  6,  1914.  On  May  4,  1914,  Mr.  McFadyen  ordered 
the.  lumber  and  material,  which  was  owned  by  the  Ohio  Oil  Company 
and  suitable  for  developing  the  land  for  oil,  which  was  then  in  the 
town  of  Casper,  to  be  sent  immediately  to  Kirby,  which  is  the  nearest 
railroad  station  to  these  lands.  On  May  5,  1914,  Mr.  Harrison  re- 
turned to  these  lands,  bringing  with  him  tent  equipments  for  the 
accommodation  of  the  workmen,  and  which  were  immediately  put 
up.  On  the  same  day.  May  5,  1914,  Mr.  McFadyen,  for  the  Ohio 
Oil  Company,  entered  into  a  verbal  contract  with  Mr.  Good,  at  Ther- 
mopolis,  to  drill  wells  on  these  lands,  and  to  proceed  at  once.  Mr. 
Good  shipped  the  drilling  tools  to  the  land  on  May  9,  1914,  for  the 
purpose  of  doing  the  work,  and  continued  uninterruptedly  until  Oc- 
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tober  1,  1914.  He  began  actual  drilling  operations  on  the  northwest 
quarter  on  July  1,  1914,  as  soon  as  the  drilling  apparatus  had  been 
erected  and  was  in  working  order,  finishing  the  well  on  July  24,  1914, 
when,  having  drilled  to  a  depth  of  1,047  feet,  oil  in  commercial  quan- 
tities was  discovered.  Actual  drilling  on  the  east  half  of  the  south- 
west quarter  was  begun  by  him  on  July  31,  1914,  and  continued  until 
August  20,  1914,  when  oil  was  discovered  in  commercial  quantities 
at  the  depth  of  965  feet. 

On  May  6,  1914,  Mr.  Harrison  fotmd  some  persons  on  these  lands, 
who  claimed  to  be  locators  under  what  is  known  as  the  Worland 
locations ;  but  he  treated  them  as  trespassers  and  compelled  them  to 
leave,  which  they  did.  In  this  connection  it  is  proper  to  state  that 
these  Worland  locators,  although  made  parties  defendant  to  this  action, 
made  no  defense  whatever,  nor  any  claim  to  the  lands  by  cross-com- 
plaint against  appellees,  thus  abandoning  any  claim  which  they  may- 
have  had  to  the  land  in  controversy,  and  by  implication,  at  least,  recog- 
nizing the  superior  rights  of  the  Harrison  locators,  under  whom  ap- 
pellees claim.  On  the  same  day  Mr.  Harrison  made  contracts  for 
supplies  to  be  used  in  connection  with  the  work  of  drilling  for  oil. 
An  engineer  of  the  Ohio  Oil  Company  arrived  on  that  day  with  a 
carpenter,  who  started  the  work  of  building  the  camps  on  that  day  and 
continued  imtil  they  were  completed.  Tents  were  also  put  up  on 
that  day.  In  the  meantime  Mr.  McFadyen  was  looking  after  the 
prompt  loading  and  forwarding  of  the  Ohio  Company's  rigs,  which 
had  been  ordered  to  be  forwarded  to  the  land. 

Prior  to  May  6,  1914,  the  Ohio  Oil  Company  had  expended  in  mon- 
ey and  assumed  liabilities  under  its  contracts  for  work  on  the  land, 
amounting  to  $2,000.  The  material  and  lumber  for  the  camps  ar- 
rived on  May  7,  1914,  and  work  was  begun  at  once.  On  May  10,  1914, 
the  cook  house  had  been  completed,  and  the  car  containing  the  equip- 
ment reached  the  railroad  station  nearest  to  these  lands,  and  was 
placed  on  the  siding  for  unloading.  Knowledge  of  the  withdrawal  or- 
der did  not  reach  the  parties  until  May  14,  or  15,  1914.  Since  then  the 
Ohio  Oil  Company  has  expended  for  the  development  of  these  two 
tracts  of  land  large  sums  of  money;  on  the  northwest  quarter  $11,- 
157.92,  and  on  the  other  tract  $10,152.97.  Thereafter  and  before  the 
institution  of  this  suit  there  was  spent  by  the  Ohio  Oil  CcMnpany 
$629.36  in  operating  the  wells  and  $15,000  for  the  construction  of  a 
37,500-barrel  steel  storage  tank.  These  sums  do  not  include  the  ex- 
penditures made  by  Mr.  Harrison  prior  to  his  contract  with  the  Ohio 
Company. 

There  was  evidence  introduced  on  the  part  of  the  government  that 
on  May  5,  1914,  a  Mr.  Walker  went  on  the  land  with  a  party  of  pros- 
pectors, and  he  did  not  see  any  work  under  way,  that  at  a  few  points 
he  found  some  three-inch  pieces  of  pipe  and  a  drill  hole  on  each  of 
the  quarters.  A  Mr.  Orchard,  another  witness  for  the  government, 
testified  that  he  went  on  these  lands  March  25,  1914,  and  saw  no  im- 
provements, except  a  few  pieces  of  pipe  sticking  out  of  the  ground. 
Mr.  Valentine,  another  witness  for  the  government,  testified  that  he 
was  on  these  lands  on  May  5,  1914,  and  saw  no  one  there,  but  saw  a 
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piece  of  pipe  sticking  out  of  the  ground  on  the  southeast  quarter,  but 
nothing  on  the  northwest  quarter. 

In  our  opinion  the  evidence  clearly  justified  the  finding  by  the  chan- 
cellor that,  from  the  time  Jackson  was  employed  and  placed  on  the 
land  as  caretaker  for  the  defendant,  the  Ohio  Oil  Company  was  an  oc- 
cupant of  the  land.  •  But  it  is  claimed  that,  even  if  that  is  true,  the 
defendant  the  Ohio  Oil  Company  was  not  a  bona  fide  occupant  or 
claimant  of  these  lands,  in  the  diligent  prosecution  of  woilc  leading  to 
the  discovery  of  oil  or  gas  on  May  6,  1914,  when  the  order  of  with- 
drawal was  made.  It  is  claimed  that  actual  drilling  operations  were 
not  commenced  until  July  1,  1914,  on  the  northwest  quarter,  and  on 
July  31,  1914,  on  the  east  half  of  the  southwest  quarter,  and  that  until 
the  actual  drilling  was  begun  there  was  no  prosecution  of  work  within 
the  meaning  of  the  act  of  Congress. 

We  are  of  the  opinion  that  this  is  too  narrow  a  view  to  take  of  this 
statute.  The  enactment  of  this  proviso  by  Congress  could  have  had 
but  one  object  in  view,  and  that  was  to  protect  the  rights  of  all  per- 
sons who,  at  the  date  of  an  order  of  withdrawal,  are  occupying  or 
claiming  oil-bearing  lands  in  good  faith,  for  the  purpose  of  acquiring 
them  under  the  laws  of  the  United  States,  and  are  diligently  prosecut- 
ing the  work  leading  to  the  discovery  of  oil.  Before  the  enactment 
of  this  statute  discovery  of  the  mineral  was  essential  to  make  a  loca- 
tion. As  frequently,  in  fact  in  most  instances,  prospecting  was  neces- 
sary in  order  to  determine  whether  oil  or  gas  are  on  the  public  lands, 
and  large  sums  of  money  were  necessarily  expended  to  ascertain  this 
fact.  Congress  by  this  proviso  in  the  act  of  1910  extended  its  protect- 
ing arm  to  those  acting  in  good  faith  in  an  effort  to  ascertain  whether 
there  was  oil  or  gas  under  them.  In  our  opinion,  when  a  citizen  of 
the  United  States,  in  good  faith  enters  upon  public  land  for  the  pur- 
pose of  discovering  oil  or  gas,  takes  possession  of  the  land  by  placing 
a  caretaker  thereon  while  he  is  taking  proper  steps  to  obtain  the  ma- 
terial necessary  for  the  work  of  constructing  the  camps,  enters  into 
contracts  for  drilling,  acting  as  expeditiously  as  possible  in  erecting 
camps  and  preparing  for  the  drilling,  spends  money  and  enters  into 
contracts  whereby  he  becomes  liable  for  sums  of  money  to  prosecute 
the  work  leading  to  the  discovery  of  oil  or  gas,  and  as  soon  as  it  is 
possible,  by  the  exercise  of  proper  diligence,  begins  the  work  of  drilling, 
and  continues  it  diligently  and  expeditiously  until  oil  is  discovered  in 
commercial  quantities,  he  is  within  the  protection  of  this  proviso.  As 
was  stated  in  Borgwardt  v.  McKittrick  Oil  Co.,  164  Cal.  650,  130  Pac. 
417,  although  that  case  did  not  involve  this  act  of  Congress,  but  was  a 
contest  between  claimants: 

"We  do  not  mean  to  hold  that  such  diligent  prosecution  of  the  work  may 
not  include  such  actunl  preparation  for  the  same  as  the  bringing  to  the  claim 
of  the  materials  necessary  therefor.'* 

The  learned  counsel  for  the  government  in  fact  concedes  the  correct- 
ness of  this  proposition.    In  his  brief  he  says : 

"It  is  not  contended  by  the  government  that  the  construction  of  a  camp 
might  not  be  a  part  of  such  work,  but  that,  imless  such  camp  is  for  the  purpose 
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of  furnishing  a  base  for  drilling  operations  upon  the  claims  In  controversy.  Its 
construction  is  not  diligent  prosecution  of  work,  so  far  as  the  claims  in  con- 
troversy are  concerned." 

The  evidence  clearly  shows  that  the  defendants  brought  themselves 
within  this  rule.  Everything  they  did  was  "for  the  purpose  of  fur- 
nishing a  base  for  drilling  operations  on  the  lands  in  controversy." 
For  what  other  purpose  did  Uiey  make  these  expenditures,  and  enter 
into  contracts  for  erecting  the  camps,  and  the  drilling  by  Mr.  Good? 
The  learned  trial  judge  committed  no  error  in  the  application  of  the 
law  to  the  facts,  as  shown  by  the  evidence,  and  the  evidence  sustains  his 
findings  beyond  question. 

The  decree  of  the  District  Court  is  affirmed. 


(236  Fed.  488) 

OKLA  OIL  CO.,  Appellants,  et  al.  v.  BARTLETT,  Appellee. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    September  8,  1916.) 

No.  4561. 

1.  Indians  ^=»16(1) — Lands— Conveyance  bt  Heirs  of  Deceased  Aixottee. 

Under  Act  May  27,  1908,  c.  109,  §  9,  35  Stat.  315,  which  provides  that 
"the  death  of  any  allottee  of  the  Five  Civilized  Tribes  shall  operate  to 
remove  all  restrictions  upon  the  alienation  of  said  allottee's  land,  provid- 
ed that  no  conveyance  of  any  interest  of  ai.y  full-blood  Indian  heir  in 
such  land  shall  be  valid  unless  approved  by  the  court  having  Jurisdic- 
tion of  the  settlement  of  the  estate  of  the  deceased  allottee,"  and  the 
Probate  Ck)de  of  Oklahoma,  providing  that  "wills  must  be  proven  and 
letters  testamentary  or  of  administration  granted  (1)  in  the  county  of 
which  the  decedent  was  a  resident  at  the  time  of  his  death,  in  whatever 
place  he  may  have  died,"  the  county  court  of  such  county  is  the  only 
one  having  authority  to  approve  such  a  deed  by  a  full-blood  heir,  and 
its  approval  by  the  county  court  of  another  county,  in  which  no  Judicial 
proceeding  for  the  settlement  of  the  estate  has  been  instituted,  is  a  nulli- 
ty, and  the  deed  Is  void  and  subject  to  collateral  attack. 

[Ed.  Note. — For  other  cases,  see  Indians,  Cent  EHg.  |  39;  Dec  Dig. 
«S==>15(1).] 

2.  Indians  ^s»15(1) — Lands— Conveyance  bt  Heibs  op  Deceased  Allottee, 

The  doctrine  of  estoppel  cannot  be  invoked  against  the  Indian  grantor 
in  such  a  deed,  to  validate  the  same,  since  both  he  and  the  property  are 
under  the  control  of  the  government,  which  has  by  the  statute  prescribed 
the  only  method  by  which  a  valid  conveyance  may  be  made. 

[Ed.  Note. — For  other  cases,  see  Indians,  Cent  Dig.  §  37;  Dec.  Dig. 
<S=>15(1).] 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
ern District  of  Oklahoma ;  Ralph  E.  Campbell,  Judge. 

Suit  in  equity  by  H.  U.  Bartlett  against  the  Okla  Oil  Company  and 
others.    Decree  for  complainant,  and  defendants  appeal.    Affirmed. 

For  opinion  below,  see  218  Fed.  380. 

A.  A.  Davidson,  of  Tulsa,  Okl.  (R.  S.  Sherman  and  J.  A.  Veasey, 
both  of  Tulsa,  Okl.,  on  the  brief),  for  appellants. 

George  S.  Ramsey,  of  Muskogee,  Okl.  (Edgar  A.  De  Meules  and 
Malcolm  E.  Rosser,  both  of  Muskogee,  Okl.,  on  the  brief),  for  ap- 
pellee. 

^s»For  other  cases  see  same  toplo  ft  KEY-NUMBER  in  all  Key-Numbered  DisesU  ft  Indexes 
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Before  ADAMS,  Circuit  Judge,  and  REED  and  ELLIOTT,  Dis- 
trict Judges. 

ELLIOTT,  District  Judge.  This  is  an  appeal  from  the  rulings  and 
decree  of  the  United  States  District  Court  for  the  Eastern  District  of 
Oklahoma,  in  favor  of  appellee  and  against  appellant,  in  an  action  by 
appellee  against  appellant,  in  which  appellee,  hereinafter  referred  to 
as  plaintiff,  claimed  title  to  the  premises  therein  described,  under  and 
by  virtue  of  a  certain  deed  executed  to  plaintiff,  by  Jack  Gouge,  Betty 
and  Big  Jack,  dated  May  13,  1912,  which  deed  was  approved  by  the 
county  court  of  Mcintosh  county,  Okl.,  on  that  date,  and  thereafter 
duly  recorded.  Appellant,  hereinafter  referred  to  as  deifendant,  claimed 
title  to  the  same  premises  under  and  by  virtue  of  a  certain  deed  exe- 
cuted to  defendant's  grantor,  by  said  Jack  Gouge,  on  April  18,  1910, 
which  deed  was  approved  by  the  county  court  of  Hughes  county,  Okl., 
on  that  date,  and  thereafter  duly  recorded. 

The  agreed  statement  of  facts  upon  which  the  case  was  tried,  in  so 
far  as  they  are  material  here,  show :  That  Chunna  Gouge  was  a  citi- 
zen of  the  Creek  Nation  and  enrolled  by  the  Dawes  Commission  as  a 
full-blood  Creek  Indian ;  enrollment  duly  approved.  That  she  died  in 
Mcintosh  county,  Okl.,  intestate  and  unmarried,  about  November  17, 

1907,  and  at  the  time  of  her  death  was  a  resident  and  citizen  of  Mcin- 
tosh county,  Okl.  That  she  left  no  issue  surviving  her,  but  did  leave, 
surviving  her,  her  father,  Jack  Gouge,  her  mother,  Lucinda,  both  of 
whom  were  citizens  of  the  Creek  Nation  and  enrolled  as  full-blood 
Creek  Indians  by  said  Commission,  enrollment  duly  approved,  which  en- 
rollment showed  said  deceased  and  her  said  father  and  mother  to  be 
full-blood  Creek  Indians.     That  Lucinda,  the  mother,  died  January, 

1908,  in  said  Mcintosh  county,  left  no  issue,  but  left  her  said  husband, 
Jack  Gouge,  and  her  father  and  mother.  Big  Jack  and  Betty,  who 
were  also  full-blood  Creek  Indians.  That  no  courl  having  jurisdic- 
tion to  appoint  an  administrator  or  executor  of  the  estate  of  either  of 
said  deceased  ever  exercised  any  jurisdiction  to  appoint  an  adminis- 
trator of  the  estate  of  either  Chunna  Gouge  or  Lucinda,  and  the  es- 
tates of  neither  were  ever  administered  or  settled  by  administration 
proceedings  in  any  court.  That  the  land  in  controversy  in  this  action 
was  set  apart  to  Chunna  Gouge,  during  her  lifetime,  as  an  allotment 
from  the  Creek  Nation  by  the  Commission  to  the  Five  Civilized  Tribes, 
and  after  her  death,  during  the  month  of  March,  1909,  patents  confirm- 
ing the  title  to  said  allotment  were  executed  by  the  Principal  Chief  of 
the  Creek  Nation  and  approved  by  the  Secretary  of  the  Interior,  nam- 
ing therein  Chunna  Gouge  as  the  grantee.  That  on  the  13th  day  of 
May,  1912,  said  Jack  Gouge,  father  of  Chunna  Gouge,  and  husband  of 
Lucinda,  with  Big  Jack  and  Betty,  who  were  the  father  and  mother  of 
Lucinda,  for  a  valuable  consideration,  executed,  acknowledged,  and  de- 
livered to  the  plaintiff  their  certain  warranty  deed  to  the  land  in  contro- 
versy, the  same  being  the  said  allotment  of  said  Chunna  Gouge,  which 
on  that  date  was  duly  approved  by  the  county  court  in  and  for  Mcin- 
tosh county,  state  of  Oklahoma,  under  the  authority  of  section  9  of  the 
act  of  Congress  of  May  27,  1908  (35  Stat.  312),  and  plaintiff's  deed 


Digitized  by  VjOOQIC 


542  149  O.  C.  A.  REPORTS 

was  filed  in  the  office  of  the  register  of  deeds  of  Creek  county,  where 
the  land  was^  situated,  May  IS,  1912.  That  the  plaintiflF  was  at  the 
time  the  suit  was  commenced,  and  is  now,  in  the  possession  of  the 
premises  in  controversy.  That  on  the  18th  day  of  April,  1910,  said 
Jack  Gouge  executed  and  delivered  to  Edwin  R.  Nix  a  warranty  deed 
to  the  premises  in  controversy,  which  deed  was  approved  by  order  of 
the  county  court  in  and  for  Hughes  county,  Okl.  Said  deed  was  ex- 
ecuted for  a  valuable  consideration,  and  the  county  court  of  Hughes 
county  approved  said  deed  on  the  verified  petition  of  Jack  Gouge,  a  copy 
of  which  is  attached  to  the  agreed  statement  of  facts.  That  there- 
after, June  20,  1911,  Edwin  R.  Nix  and  wife  duly  deeded  said  prem- 
ises to  the  defendant,  Okla  Oil  Company,  and  the  Okla  Oil  Company 
on  April  26, 1913,  executed  and  delivered  to  defendant  Dixon  Q.  Brown 
a  deed  to  said  premises. 

It  is  further  admitted  that  the  plaintiff  acquired  the  deed  of  May 
13,  1912,  with  actual  notice  that  Jack  Gouge  had  executed,  on  April 
18,  1910,  the  deed  to  Edwin  R.  Nix,  and  with  actual  notice  that  the 
county  court  of  Hughes  county,  Okl.,  had  approved  the  said  deed 
relied  upon  by  the  defendant.  Copies  of  the  two  petitions  for  ap- 
proval of  the  two  deeds  above  referred  to  were  submitted — the  one 
for  the  approval  of  the  deed  under  which  plaintiff  claims  being  to  the 
county  court  of  Mcintosh  county,  signed  by  Jack  Gouge,  Big  Jack,  and 
Betty ;  the  other  petition  to  confirm  the  deed  under  which  defendant 
claims  being  to  the  county  court  of  Hughes  county,  Okl.,  and  signed 
by  Jack  Gouge.  On  the  petition  second  above  named,  the  county  court 
of  Hughes  county,  Okl.,  on  the  18th  day  of  April,  1910,  duly  entered 
its  order,  in  substance  reciting  the  filing  of  the  petition  on  that  date, 
and  that  the  court  after  a  full  investigation  and  examination,  and 
after  taking  testimony  of  the  petitioner  and  other  witnesses,  found  that 
the  premises  in  cpntroversy  were  allotted  to  Chunna  Gouge  as  her 
distributive  share  of  the  lands  held  in  common  by  the  Muskogee  or 
Creek  Tribe  of  Indians,  being  in  the  state  of  Oklahoma,  describing 
them ;  that  Chunna  Gouge  appeared  on  the  roll  as  a  full-blood  Creek 

Indian,  roll  No.  478;    that  she  died  on  the  day  of  January, 

1908,  intestate,  in  Hughes  county,  in  the  state  of  Oklahoma,  and  was 
a  resident  of  the  said  county  and  state ;  that  she  left  surviving  her,  as 
her  sole  and  only  heir  at  law,  her  father.  Jack  Gouge,  a  full-blood 
Creek  Indian,  and  that  he  was  of  the  age  of  33  years ;  that  he  resided 
in  that  county  and  that  Chunna  Gouge  resided  and  was  domiciled  in 
that  county  at  the  time  of  her  death.  Thereupon  the  court  found  that 
Jack  Gouge  executed  and  delivered  to  Edwin  R.  Nix  the  warranty  deed 
above  referred  to,  on  the  18th  day  of  April,  1910,  conveying  to  Nix 
all  of  his  title  thereto,  for  a  consideration  of  $200,  and  further  found 
that  said  consideration  was  just  and  adequate,  that  the  same  had  been 
fully  paid,  and  that  the  deed  should  be  approved.  Thereupon  it  was 
therefore  considered,  ordered,  adjudged,  and  decreed  that  said  deed 
be  and  the  same  was  thereby  approved.  On  the  petition  first 
above  named,  the  county  court  of  Mcintosh  county,  Okl.,  made  its 
order  confirming  said  deed,  in  substance  and  effect  as  above  recited 
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with  reference  to  the  confirmation  of  the  deed  by  defendant's  grantor 
by  the  county  judge  of  Hughes  county,  except  that  the  court  found 
that  Chtmna  Gouge,  deceased,  at  the  time  of  her  death,  resided  in  Mc- 
intosh county,  Okl.  (which  is  now  conceded  to  be  the  fact),  and  the 
court  further  found  in  the  latter  that  the  plaintiff  had  paid  to  the  peti- 
tioner the  sum  of  $400,  subject  to  the  approval  of  the  court,  and  the 
court  found  said  consideration  was  the  fair  market  value  of  said  con- 
veyance, and  thereupon  ordered,  adjudged,  and  decreed  that  the  con- 
veyance be  fully  confirmed  and  approved. 

Prior  to  the  joining  of  issue,  the  plaintiff  having  set  up  the  facts 
substantially  as  thereafter  stipulated,  the  defendant  moved  the  court 
to  dismiss  plaintiff's  bill  of  complaint  for  the  reason  that  the  same  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action  in  favor  of 
plaintiff  and  against  the  defendant,  and  also  filed  an  answer  denying 
that  the  plaintiff  was  the  legal  and  equitable  owner  in  fee  simple  of 
said  premises,  pleading  the  facts  substantially  as  above  set  forth,  and 
averring  that  the  defendant,  by  virtue  of  the  conveyance  under  which 
it  claimed,  acquired  the  valid  title  to  the  lands  in  controversy,  and  also 
averred  that  prior  to  the  13th  day  of  May,  1912,  at  which  time  the 
plaintiff  acquired  the  conveyance  relied  upon  by  him,  the  plaintiff  had 
constructive  notice  of  the  warranty  deed  executed  by  said  Jack  Gouge 
to  defendant's  grantor,  and  that  said  Jack  Gouge,  in  the  petition  which 
he  had  filed,  affirmatively  alleged  that  said  Chunna  Gouge  died  a  resi- 
dent of  Hughes  county ;  that  in  said  order  said  county  court  of  Hughes 
county  found  as  a  fact  that  she  did  die  a  resident  of  said  Hughes  coun- 
ty, Okl. ;  that  defendant  paid  a  good  and  valuable  consideration  for 
the  deed  relied  upon  by  him,  and  that  said  deed  was  taken  in  reliance 
upon  the  order  of  the  county  court  for  Hughes  county,  Okl.,  approv- 
ing said  deed.  Defendant  averred,  further,  that  the  plaintiff  as  the 
grantee  of  said  Jack  Gouge,  and  for  the  further  reason  that  he  acquired 
his  said  deed  with  full  notice  and  knowledge  of  the  matters  above  set 
forth,  was  estopped  to  dispute  the  title  of  the  defendant,  and  prayed 
a  dismissal  of  the  complaint. 

[  1  ]  Plaintiff  claims  title  to  the  premises  in  controversy  under  deed 
dated  May  13,  1912,  executed  by  Jack  Gouge,  and  others,  approved  by 
the  county  court  of  Mcintosh  county,  which  court,  it  is  admitted,  had 
"jurisdiction  of  the  settlement  of  the  estate  of  said  deceased  allottee," 
Chunna  Gouge.  Defendant  claims  title  under  a  deed  to  his  grantors 
executed  by  said  Jack  Gouge  on  April  18,  1910,  approved  by  the  county 
court  of  Hughes  county,  which  court,  it  is  now  admitted,  had  no  "ju- 
risdiction of  the  settlement  of  the  estate  of  said  deceased  allottee." 
It  is  further  admitted  by  both  plaintiff  and  defendant  that  only  the 
estate  inherited  by  Jack  Gouge  is  claimed  by  the  defendant  herein,  and 
that  either  of  the  two  deeds  to  plaintiff  and  defendant,  respectively,  are 
sufficient  to  convey  the  entire  interest  of  said  Jack  Gouge,  if  otherwise 
valid. 

The  first  question  presented  is:  Which  of  the  two  deeds  given  by 
Jack  Gouge  is  valid,  and  therefore  operated  to  transfer  his  title  to  the 
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premises  in  controversy?    By  the  act  of  Congress  approved  May  27, 
1908  (35  Stat.  312),  it  is  provided: 

''Sec.  9.  That  the  death  of  any  allottee  of  the  Five  Giylllzed  Tribes  shall 
operate  to  remove  all  restrictions  upon  the  alienation  of  said  allottee's  land: 
Provided,  that  no  conveyance  of  any  interest  of  any  full-blood  Indian  heir  in 
such  land  shall  be  valid  unless  approved  by  the  court  having  jurisdiction  of 
the  settlement  of  the  estate  of  said  deceased  allottee." 

The  first  inquiry  is  as  to  what  county  court  had  "jurisdiction  of  the 
settlement  of  the  estate  of  said  deceased  allottee,"  Chunna  Gouge. 
There  is  no  controversy  upon  that  proposition.  The  Probate  Code  of 
Oklahoma  provides : 

"Wills  must  be  proven  and  letters  testamentary  or  of  administration 
granted:  (1)  In  the  county  of  which  the  decedent  was  a  resident  at  tbe 
time  of  his  death,  In  wliatever  place  he  may  liave  died.    •    •    ♦  '^ 

It  is  admitted  that  decedent,  Chunna  Gouge,  was  not  a  resident,  at 
the  time  of  her  death,  of  Hughes  county,  Okl.,  but  was  a  resident  of 
Mcintosh  county,  Okl.,  and  therefore,  under  such  admitted  facts,  the 
county  court  of  Mcintosh  county,  Okl.,  had  "jurisdiction  of  the  set- 
tlement of  the  estate  of  said  deceased  allottee." 

But  it  is  contended  by  defendant  that  the  order  of  the  county  court 
of  Hughes  county,  Okl.,  approving  the  deed  upon  which  he  relies,  is 
conclusive  upon  the  question  that  Chunna  Gouge  died  a  resident  of 
Hughes  county,  Okl.,  when  such  order  of  approval  is  sought  to  be 
avoided  in  a  collateral  proceeding.  In  support  of  this  contention  of 
the  defendant,  it  is  insisted  that  the  approval  of  the  deed  of  Jack  Gouge, 
by  the  county  court  of  the  county  of  Hughes,  was  an  act  of  a  tribunal 
exercising  judicial  power,  and  as  the  approval  was  necessarily  pred- 
icated upon  a  determination  of  the  court's  jurisdiction  to  act — ^that  is, 
a  determination  that  Chunna  Gouge  died  a  resident  of  Hughes  county, 
Okl. — that  such  finding  by  said  county  court  is  conclusive  when  attacked 
in  this  way. 

Counsel  for  both  plaintiff  and  defendant  have  cited  numerous  deci- 
sions where  courts  have  reviewed  the  acts  of  different  tribunals  and 
determined  whether  or  not  such  acts  were  the  exercise  of  judicial 
power.  A  review  or  analysis  of  these  various  decisions  can  serve  no 
good  purpose  here.  The  jurisdiction  of  the  county  court  of  Hughes 
county  was  only  that  expressed  in  the  act  of  Congress  above  quoted, 
and,  while  our  attention  is  called  to  the  fact  that  it  has  been  held  by 
the  Supreme  Court  of  Oklahoma,  in  re  Mullen  v.  Short,  38  Okl.  333, 
133  Pac.  230,  that  the  county  court  of  the  county  of  which  the  deceased 
allottee  of  the  Five  Civilized  Tribes  was  a  resident  at  the  time  of  his 
death  is  authorized  by  the  above-quoted  section  of  the  act  of  Congress 
to  approve  conveyances  of  any  interest  of  any  full-blood  Indian  heir 
to  lands  inherited  from  such  deceased  allottee,  whether  a  regular  pro- 
ceeding for  the  settlement  of  the  estate  of  such  decedent  has  been  in- 
stituted or  not,  there  is  no  intimation  in  this  decision  that  a  county 
court  of  any  other  county  than  that  in  which  the  decedent  resided  at 
the  time  of  his  death,  has  such  jurisdiction. 
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The  test  of  the  jurisdiction  of  the  county  court  of  Hughes  county 
is  not  right  decision,  but  the  right  to  enter  upon  the  inquiry  and  make 
some  decision.  Only  one  county  court  in  Oklahoma,  under  the  pro- 
visions of  this  statute,  had  the  right  to  discharge  the  duty  imposed  by 
this  statute  of  the  United  States.  There  was  no  general  jurisdiction 
of  the  estates  of  deceased  allottees  given  to  all  county  courts  in  the  dif- 
ferent counties  of  the  state  of  Oklahoma,  and  therefore  there  was  no 
power  to  deal  with  the  question  of  jurisdiction,  or  to  hear  the  par- 
ticular facts  in  any  case  relating  to  the  question  of  residence  at  the  time 
of  the  death  of  the  allottee,  and  to  determine  whether  or  not  they 
were  sufficient  to  invoke  the  exercise  of  that  power.  The  determination 
by  the  Hughes  county  court  of  the  question  of  its  jurisdiction  under 
this  statute  of  the  United  States  to  perform  the  duty  herein  prescribed 
was  not  the  determination  of  a  court  of  general  jurisdiction,  vested  with 
judicial  power  to  determine  all  the  issues  in  the  proceeding,  including 
the  question  of  its  own  jurisdiction. 

Doubtless  Congress  had  the  power  to  prescribe  rules  and  regula- 
tions for  the  determination  of  this  issue.  No  such  provision  is  con- 
tained in  the  statute  of  the  United  States  creating  the  authority.  Con- 
gress, instead  of  such  provision,  did,  however,  condition  the  right  and 
duty  to  approve  such  deed  to  the  "court  having  jurisdiction  of  the 
settlement  of  the  estate  of  said  deceased  allottee."  This  left  the  deter- 
mination of  that  issue  to  the  statutes  of  the  state  of  Oklahoma.  Such 
statute  is  as  above  quoted,  and  therefore  "the  court  having  jurisdiction 
of  the  settlement  of  the  estate  of  said  deceased  allottee"  was  the  only 
court  given  the  right  to  approve  such  deed.  The  duty  to  approve  the 
deed  of  this  heir  of  said  deceased  allottee,  by  the  terms  of  said  act, 
vested  in  the  county  court  of  Mcintosh  county  alone,  because  it  was 
the  county  in  which  Chunna  Gouge  resided  at  the  time  of  her  death, 
and  therefore  by  the  terms  of  the  statute  of  Oklahoma  the  county  court 
of  that  county  had  jurisdiction  to  settle  her  estate. 

If  a  regular  proceeding  for  the  settlement  of  the  estate  of  Chunna 
Gouge,  deceased,  had  been  instituted  in  the  county  of  Hughes,  alleging 
the  facts  necessary  to  give  that  court  jurisdiction  under  the  provisions 
of  the  Oklahoma  statute  above  referred  to,  and  if  that  court  had  found 
such  jurisdiction  and  proceeded  with  the  administration,  and  if  the  ap- 
proval of  defendant's  deed  had  followed  such  regular  proceeding  for 
the  settlement  of  the  estate,  clearly  it  could  not  have  been  attacked  col- 
laterally. The  determination  of  the  conditions  imposed  by  the  act  of 
Congress  would  then  have  been  made  in  the  manner  provided  by  the 
statutes  of  Oklahoma  by  a  county  court  having  jurisdiction  to  make 
such  determination,  both  by  the  laws  and  the  provisions  of  the  Con- 
stitution of  said  state.  It  is  probably  true  that  this  authority  to  ap- 
prove the  deed  of  an  heir  of  a  deceased  allottee  vests  in  the  county 
court  having  jurisdiction  of  the  settlement  of  the  estate  of  a  deceased 
allottee,  and  that  such  authority  is  not  necessarily  dependent  upon  the 
institution  of  a  regular  proceeding  for  the  settlement  of  the  estate 
of  the  deceased  allottee,  because  no  such  requirement  is  provided  in  the 
statute  giving  the  authority. 
149  CCA.— 35 
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We  repeat,  however,  that  it  is  our  judgment  that  the  authority  and 
the  right  to  act  is  conditioned  upon  the  fact,  whether  determined  in 
a  proper  proceeding  or  not,  and  therefore  action  by  a  county  court  other 
than  the  one  having  jurisdiction  of  the  settlement  of  the  estate  of  such 
deceased  allottee  is  without  authority.  The  county  court,  in  approving 
the  conveyance  by  the  heirs  of  deceased  allottees,  under  the  statute  of 
the  United  States  above  set  forth,  does  not  exercise  judicial  power 
conferred  by  the  laws  or  Constitution  of  the  state  of  Oklahoma,  nor 
any  federal  judiciary  power.  Truskett  et  al.  v.  Closser,  198  Fed.  835, 
117  C.  C.  A.  477. 

The  purpose  of  said  act  of  Congress  was  to  permit  lands  to  be  con- 
veyed by  full-blood  Indian  heirs  of  deceased  allottees  with  the  specific 
restriction  that  such  conveyances  were  invalid,  unless  approved  by 
the  county  court  therein  named,  and  was  intended  to  prevent  impru- 
dent sales  by  this  class  of  Indians.  Marchie  Tiger  v.  Western  Invest- 
ment Co.,  221  U.  S.  286,  31  Sup.  Ct.  578,  55  L.  Ed.  738.  That  part  of 
section  9  of  the  act  of  Congress  of  May  27,  1908,  c.  199,  35  Stat.  312. 
which  provides  ''that  no  conveyance  of  any  interest  of  any  full-blood 
Indian  heir  in  such  lands  shall  be  valid  unless  approved  by  the  court 
having  jurisdiction  of  the  settlement  of  the  estate  of  said  deceased  al- 
lottee," does  not  require  of  said  court  the  performance  of  any  judicial 
function.  Tiger  v.  Creek  Co.  Court,  45  Okl.  701,  146  Pac.  912;  Jen- 
nings V.  Wood  et  al.,  192  Fed.  507,  112  C.  C.  A.  657.  We  therefore 
conclude  that  the  deed  by  Jack  Gouge  to  defendant's  grantors,  ap- 
proved by  the  county  court  of  Hughes  cotmty,  Okl.,  which  court,  it  is 
conceded,  did  not  have  jurisdiction  of  the  settlement  of  the  estate  of 
Chunna  Gouge,  deceased,  was  invalid,  and  defendant  has  and  can  claim 
no  interest  in  or  to  the  premises  in  controversy  by  virtue  thereof. 

[2]  The  defendant,  however,  pleads  and  urges  that  Jack  Gouge  and 
his  grantee,  the  plaintiff,  are  estopped  from  asserting  that  Chunna 
Gouge  died  a  resident  of  a  county  other  than  Hughes  county,  in  view 
of  the  representation  as  to  the  fact  of  allottee's  residence,  contained  in 
the  verified  petition  of  Jack  Gouge  filed  by  him  in  the  county  court  of 
Hughes  county,  the  deed  executed  by  Gouge  thereunder,  recorded  prior 
to  the  date  of  his  deed  to  the  plaintiff,  his  acceptance  and  retention  of 
the  consideration  for  such  deed,  and  the  knowledge  of  his  grantee, 
the  plaintiff,  of  the  fact  that  the  county  court  of  Hughes  county  had 
approved  the  deed  of  April  18,  1910.  This  contention  cannot  be  sus- 
tained. The  proceedings  before  the  county  court  of  Hughes  coimty, 
Okl.,  were  void  and  could  not  be  cured  by  ratification  or  waiver.  The 
deed  approved  by  said  county  court,  without  jurisdiction,  was  a  nul- 
lity, and  such  conveyance  was  void.  There  could  be  no  purchaser  in 
good  faith  under  these  proceedings.  No  laches  can  be  imputed  to  Jack 
Gouge.  He  and  his  land  were  under  the  control  of  the  government 
Laughton  v.  Nadeau  et  al.  (C.  C.)  75  Fed.  '789;  Felix  v.  Patrick,  145 
U.  S.  317,  12  Sup.  Ct.  862,  36  L.  Ed.  719. 

The  United  States  statute  prohibited  the  defendant  or  his  grantor 
from  taking  title  to  the  property  in  controversy  without  the  approval 
of  the  county  court  having  jurisdiction  of  the  settlement  of  the  estate 
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of  said  deceased  allottee,  and  defendant  cannot  indirectly  build  a  title 
by  estoppel  or  any  statute  of  limitations.  Sheldon  v.  Donahoe,  40 
Kan.  346,  19  Pac.  901.  Jack  Gouge  attempted  to  convey  and  defend- 
ant's grantor  attempted  to  acquire  the  premises  in  controversy  in  vio- 
lation of  the  provisions  of  the  statute  of  the  United  States  above  set 
forth,  in  that  there  was  no  approval  of  the  county  court  having  juris- 
diction of  the  settlement  of  the  estate  of  the  deceased  allottee,  and 
thereby  acted  contrary  to  the  policy  of  the  law,  and  in  violation  of 
said  United  States  statute,  and  is  not  estopped  to  deny  the  validity  of 
the  deed,  and  defendant's  grantor  acquired  no  rights  by  estoppel  or 
otherwise.  Starr  v.  Long  Jim,  227  U.  S.  613,  38  Sup.  Ct.  358,  57  L. 
Ed.  670;  Franklin  v.  Lynch,  233  U.  S.  269,  34  Sup.-Q.  505,  58  L. 
Ed.  954;  Monson  v.  Simonson,  231  U.  S.  341,  34  Sup.  Ct.  71,  58  L. 
Ed.  260. 

The  decree  entered  by  the  trial  court  herein,  in  favor  of  the  plain- 
tiff and  against  the  defendant,  quieting  the  title  to  the  premises  in  con- 
troversy, is  afiirmed. 


(236  Fed.  496) 

MAY  V.  UNITED  STATES. 

(Circuit  CJourt  of  Appeals,  Eighth  Circuit.    September  4,  1916.) 

No.  4559. 

1.  Cbiminal  Law  ^=»1178— Assignments  op  Ebbob — ^Waivkb. 

Assignments  of  error  abandoned  in  the  brief  will  not  be  considered  on 
appeal. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law,  Cent  Dig.  §§  3011-3013 ; 
Dec  Dig.  «©=>1178.] 

2-  CBnnNAL  Law   ^=>1045 — ^Appeal — ^Mattebs   fob   Considebation. 

An  assignment  of  error  as  to  a  matter  on  which  the  trial  court  did  not 
rule  will  not  be  considered  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  §§  2652,  2685 ; 
Dec.  Dig.  <3=»1045.1 

3.  Indictment  and  Infobmation  ^=»137(3) — Motion  to  Quash. 

The  question  whether  a  person  not  authorized  appeared  before  the 
grand  jury  returning  the  Indictment  may  be  raised  by  motion  to  quash, 
although  plea  in  abatement  is  the  proper  remedy  in  all  cases  of  contested 
fact 

[Ed.  Note. — For  other  cases,  see  Indictment  and  Information,  Cent  Dig. 
§§  482,  484 ;    Dec.  Dig.  €=»137(3).] 

4.  Cbiminal  Law  ^=s>322 — Evidence — ^Pbbsumftions — Official  Action. 

Where  an  Assistant  Attorney  General  signed  a  communication  for 
and  on  behalf  of  the  Attorney  (General,  It  must  be  presumed  that  he 
was  acting  lawfully  and  not  usurping  authority. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law,  CJent  Dig.  §  728 ;  Dec. 
Dig.  <3=»322.] 

5.  Attorney  General  ^=»2 — Gband  Jury  ^s»34 — ^Assistants — ^Appointment. 

Rev.  St  §  161  (Ck)mp.  St  1913,  §  235)  declares  that  the  head  of  each 
department  may  prescribe  regulations  for  his  department,  while  section 
177  (section  259)  provides  that  in  case  of  the  death,  resignation,  absence, 
or  sickness  of  the  head,  the  first  or  sole  assistant  shall,  unless  otherwise 

^=:9For  other  cabm  gee  same  topic  ft  KBY-NUMBER  in  all  Key-Numbered  DigesU  ft  Indexes 
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directed  by  tbe  President  perform  the  duties  of  such  head  of  department. 
Section  348  (section  617)  provides  that  In  the  department  of  justice  there 
shall  be  three  Assistant  Attorneys  General,  who  shall  assist  the  Attorney 
General,  while  section  360  (section  535)  authorizes  the  Attorney  General 
to  require  any  solicitor  or  officer  of  the  department  of  justice  to  perform 
any  duty  required  of  the  department  Act  June  30,  1906,  e.  3935,  34  Stat 
816  (Como.  St.  1913,  (  534),  provides  that  the  Attorney  General,  or  any 
attorney  or  counselor  specially  appointed  by  the  Attorney  Greneral,  may, 
when  specifically  directed  by  the  Attorney  General,  conduct  any  legal  pro- 
ceedings, civil  or  criminal,  Including  grand  jury  proceedings,  whether  he  be 
a  resident  of  the  district  in  which  such  proceeding  Is  brought  or  not.  By  a 
letter  signed  by  an  Assistant  Attorney  General  for  the  Attorney  General 
an  attorney  was  appointed  special  assistant  for  the  purpose  of  assisting  in 
prosecutions. In  a  district  of  which  the  special  assistant  was  not  a  resi- 
dent, and  pursuant  to  the  direction  of  the  Attorney  General  he  appeared 
and  participated  In  the  grand  jury  proceedings  which  culminated  In  the 
return  of  an  indictment  Held,  that  as  It  is  physically  Impossible  for  the 
head  of  an  executive  department  to  himself  sign  every  official  communica- 
tion emanating  from  his  department,  and  as  It  must  be  presumed  that  the 
assistant  was  acting  for  the  Attorney  General,  the  special  attorney  was 
qualified  to  act  and  might  participate  In  the  grand  jury  investigations. 

[Ed.  Note. — For  other  cases,  see  Attorney  General,  Cent  Dig.  §  2 ;  Dec 
Dig.  «=s>2;  Grand  Jury,  Cent  Dig.  J§  73,  85;  Dec  Dig.  «=>34.1 

6.  Attorney  Genb»al  «=»2 — Indictment  and  Infobmation  <3=>137(3) — Spe- 

cial Assistants — De  Facto  Officers. 

In  such  case,  the  special  attorney  so  appointed  by  the  Attorney  Gen- 
eral was  at  least  a  de  facto  officer,  and  his  right  to  participate  In  the 
grand  jury  proceedings  cannot  be  questioned  on  motion  to  quash  the  In- 
dictment returned  by  the  grand  jury. 

[Ed.  Note. — For  other  cases,  see  Attorney  General,  Cent  Dig.  i  2 ;  Dec. 
Dig.  «s=5>2;  Indictment  and  Information,  Cent  Dig.  §{  482-487;  Dec  Dig. 
«=5>137(3).] 

7.  Attorney  General  ^=»2 — Special  Attorneys — ^Appointicent. 

A  specially  appointed  assistant  to  the  Attorney  (General,  not  a  resident 
of  the  district  wherein  a  prosecution  Is  had,  should  present  duly  certified 
copies  of  his  appointment  and  oath  of  office  to  any  court  In  which  he  is 
called  upon  to  act,  so  that  the  same  may  be  recorded. 

[Ed.  Note. — For  other  cases,  see  Attorney  General,  Cent  Dig.  §  2 ;  Dec 
Dig.  €=»2.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Missouri ;  John  C.  Pollock,  Judge. 

Joseph  May  and  another  were  convicted  of  violating  Act  of  Con- 
gress August  2,  1886,  c.  840,  24  Stat.  209,  relating  to  sale  and  man- 
ufacture of  oleomargarine,  and  Joseph  May,  the  named  defendant, 
brings  error.    Affirmed. 

Chester  H.  Krum  and  Walter  N.  Davis,  both  of  St.  Louis,  Mo., 
for  plaintiff  in  error. 

Robert  W.  Childs,  Sp.  Asst.  Atty*.  Gen.  (Arthur  L.  Oliver,  U.  S. 
Atty.,  of  St.  Louis,  Mo.,  on  the  brief),  for  the  United  States. 

Before  HOOK  and  CARLAND,  Circuit  Judges,  and  MUNGER, 
District  Judge. 

CARLAND,  Circuit  Judge.  Joseph  May  with  one  Will  Brown 
was  tried,  convicted,  and  sentenced  to  the  penitentiary  upon  two  in- 
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dictments  consolidated  for  the  purpose  of  trial,  for  violating  the  pro- 
visions of  an  act  of  Congress,  approved  August  2,  1886,  relating  to 
the  sale  and  manufacture  of  oleomargarine.  He  seeks  a  reversal  of 
the  judgment  for  error  committed  by  the  trial  court  in  overruling 
his  motion  to  quash  the  indictments. 

[1-5]  We  thus  limit  the  assignments  of  error  for  the  reason  that 
the  alleged  error  of  the  court  in  ruling  on  the  motion  in  arrest  is 
abandoned  in  the  brief,  and  there  was  no  ruling  of  the  court  on  the 
question  of  whether  the  attorney  for  the  United  States  should  have 
been  required  to  make  an  opening  argument  at  the  close  of  the 
case.    The  motion  to  quash  was  in  the  following  language: 

"Come  now  the  above-named  defendants  Joseph  May,  V^lll  Brown,  et  al.,  by 
their  attorney,  and  move  the  court  to  set  aside  the  indictment  found  herein 
against  them  in  said  cause  for  the  following  reasons: 

"First  Because  Robert  Childs,  who  is  not  a  citizen  or  resident  of  the 
Eastern  District  of  Missouri,  and  who  is  not  the  district  attorney,  nor  an  as- 
sistant district  attorney,  and  who  was  not  a  witness,  was  present  in  the 
grand  jury  room,  examining  witnesses,  and  participating  in  the  proceedings 
herein  against  said  defendants  when  said  ln<Uctment  was  found,  and  that  he 
had  no  right  to  be  there. 

"Second.  That  the  said  Robert  Childs,  not  being  United  States  district 
attorney,  nor  one  of  the  regular  assistants  for  this  district,  failed  to  procure 
the  express  permission  of  the  District  Court  of  Missouri  to  appear  before 
said  grand  jury. 

"Third.  That  the  said  Robert  Childs  failed  to  show  by  what  authority  he 
exercised  the  right  to  appear  before  the  grand  jury,  and  that  he  failed  to  file 
any  appointment  or  permission  issued  to  him  with  the  clerk  of  the  District 
Court  for  this  district,  and  has  failed  to  place  in  the  custody  of  the  clerk  of  the 
District  Court  for  this  district  the  oath  required  by  law  to  be  by  him  taken." 

For  such  irregularity  in  relation  to  the  grand  jury  as  is  complained 
of,  a  motion  to  quash  seems  to  be  made  use  of  in  many  instances 
instead  of  a  plea  in  abatement,  although  the  plea  in  abatement  is 
the  proper  remedy  in  all  cases  of  contested  fact.  United  States  v. 
Gale,  109  U.  S.  65,  3  Sup.  Ct.  1,  27  L.  Ed.  857;  Carter  v.  Texas, 
177  U.  S.  442,  20  Sup.  Ct.  687,  44  L.  Ed.  839;  Agnew  v.  United 
States,  165  U.  S.  36,  17  Sup.  Ct.  235,  41  L.  Ed.  624;  United  States 
V.  Philadelphia  &  Reading  Railway  Co.  (D.  C.)  221  Fed.  683 ;  United 
States  V.  Virginia-Carolina  Chemical  Co.  (C.  C.)  163  Fed.  66;  United 
States  V.  Heinze  (C.  C.)  177  Fed.  770;  I^tham  v.  United  States, 
226  Fed.  420,  141  C.  C.  A.  250. 

No  disputed  question  of  fact  arose  in  the  court  below  in  disposing 
of  the  motion  to  quash.  Mr.  Childs  testified,  when  called  by  counsel 
for  the  defendant  in  support  of  the  motion  to  quash,  as  follows : 

"1  am  an  attorney  at  law.  Between  the  18th  and  23d  days  of  December, 
1914,  I  attended  before  the  grand  jury  at  St.  Louis,  Mo.,  and  questioned  wit- 
nesses In  oleomargarine  cases.  I  am  not  a  resident  of  the  Eastern  DlsMct  of 
Missouri,  nor  am  I  the  United  States  district  attorney  for  said  district,  or 
one  of  the  regularly  appointed  assistants  to  said  attorney.  I  received  no 
authority  from  the  District  Court  of  said  district  to  appear  before  the  grand 
jury ;  neither  my  oath  of  office  nor  my  appointment  was  filed  with  the  court" 

One  of  the  indictments  consolidated  was  returned  March  24,  1913, 
and  with  which  Mr.  Childs  had  nothing  to  do.  The  other  indictment 
was  returned  December  23,  1914,  and  it  is  to  this  indictment  that 
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the  appearance  of  Mr.  Childs  before  the  grand  jury  relates.  Mr. 
Childs,  to  show  his  authority  to  appear  before  the  grand  jury,  in- 
troduced in  evidence  the  following  letters,  and  his  oath  of  oflBce : 

"October  13,  1914. 

"Robert  W.  Cbllds,  Esq.,  %  United  States  Attorney,  Chicago,  niinoiB— 
Sir:  You  are  hereby  appointed  a  special  assistant  to  the  Attorney  General  for 
the  purpose  of  assisting  in  the  preparation  for  trial,  and  in  the  trial  in  the 
District  Court  of  the  Eastern  District  of  Missouri,  of  the  so-called  oleomarga- 
rine cases  there  pending,  or  to  be  pending. 

**Your  compensation  will  be  at  the  rate  of  $25.00  per  day  for  eadi  day  of 
actual  service  in  the  discharge  of  these  duties,  and  you  will  also  be  allowed 
your  actual  and  necessary  expenses  of  travel  and  subsistence,  subject  to  the 
provisions  of  Department  Circular  No.  486,  when  away  from  Chicago,  Illinois, 
which  is  hereby  fixed  as  your  ofiiclal  headquarters,  all  payable  from  the  ap- 
propriation for  *Pay  of  Special  Assistant  Attorneys,  United  States  Courts.' 

'*Thls  appointment  is  subject  to  any  change  which  may  be  made  by  this 
department,  and  may  be  terminated  at  any  time  by  the  Attorney  CreneraL 

'Tlease  execute  and  return  the  enclosed  oath  of  office. 

''Respectfully,  For  the  Attorney  General, 

"Sam'l  J.  Graham,  Assistant  Attorney  GeneraL" 

*'I,  Robert  W.  Childs,  do  solemnly  swear  that)  I  will  support  and  defend 
the  Constitution  of  the  United  States  against  all  enemies,  foreign  and  domes- 
tic ;  tliat  I  will  bear  true  faith  and  allegiance  to  the  same ;  that  I  take  this 
obligation  freely,  without  any  mental  reservation  or  purpose  of  evasion ;  and 
that  I  wiU  well  and  faithfully  discharge  the  dutiee  of  the  office  of  special 
assistant  to  the  Attorney  General  on  wliich  I  am  about  to  enter.  So  help  me 
God.  Robert  W.  Childs. 

"Subscribed  and  sworn  to  before  me  this  14th  day  of  December,  A.  D.  1914. 
"[Seal.]  Esther  A.  Dunshee,  Notary  Public" 

•T^ecember  3.  1914. 
'•Robert  W.  Childs,  Esq.,  %  United  States  Attorney,  Chicago,  Illinois— Sir: 
In  connection  with  your  appointment  dated  Ck!tober  18,  1914,  as  a  special 
assistant  to  the  Attorney  General  for  the  purpose  of  assisting  in  the  prep- 
aration for  trial,  and  in  the  trial,  in  the  District  Court  of  the  Eastern  Dis- 
trict of  Missouri,  of  the  so-called  oleomargarine  cases  there  pending  or  to  be 
pending,  you  are  hereby  authorized  to  go  to  St  Louis  the  week  of  the  14th  In- 
stant for  the  purpose  of  preparing  these  cases  for  trial  and  securing  the  state- 
ments of  witnesses,  and  are  also  authorized  and  directed  to  conduct  grand  jury 
proceedings  in  the  Eastern  District  of  Missouri  in  connection  with  the  investi- 
gation of  these  cases. 

"Respectfully,  T.  W.  Gregory,  Attorney  GeneraL" 

We  do  not  mention  the  letter  written  by  the  Attorney  General 
and  dated  January  22,  1915,  as  we  are  of  the  opinion  that  if  the 
appearance  of  Mr.  Childs  before  the  grand  jury  in  December,  1914, 
was  unauthorized,  the  letter  of  January  22,  1915,  would  not  help 
the  matter.  The  oath  above  mentioned  was  filed  in  the  Department 
of  Justice.  The  act  of  Congress  of  June  30,  1906  (34  Stat  816) 
provides  as  follows: 

"That  the  Attorney  General  or  any  officer  of  •  •  •  justice  or  any  at- 
torney or  counselor  specially  appointed  by  the  Attorney  General  under  any 
provision  of  law,  may,  when  thereunto  spedflcally  directed  by  the  Attorney 
General,  conduct  any  kind  of  legal  proceeding,  civil  or  criminal,  including 
grand  Jury  proceedings,  •  ♦  ♦  which  district  attorneys  now  are  or 
hereafter  may  be  ♦  •  •  authorized  to  conduct,  whether  or  not  he  or  they 
be  residents  of  the  district  in  which  such  proceeding  is  brought" 
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The  contention  that  the  appearance  of  Mr.  Childs  before  the  grand 
jury  was  unauthorized  is  based  principally  upon  the  proposition  that 
the  act  of  Congress  above  quoted  requires  the  appointment  to  be  made 
by  the  Attorney  General,  whereas  the  letter  of  October  13,  1914,  above 
mentioned,  was  signed,  "For  the  Attorney  General,  Sam'l  J.  Graham, 
Assistant  Attorney  General,"  and  therefore  the  appointment  was  not 
made  by  the  Attorney  General.  We  do  not  think  there  is  any  merit  in 
this  contention.  Sections  360,  348,  161,  and  177,  R.  S.  U.  S.,  provide 
as  follows: 

Section  360:  'The  Attorney  General  may  require  any  solicitor  or  officer  of 
the  Department  of  Justice  to  perform  any  duty  required  of  the  department  or 
any  officer  thereof." 

Section  348:  **There  shall  be  in  the  Department  of  Justice  three  officers, 
learned  in  the  law,  called  the  Assistant  Attorneys  General,  who  shall  be  ap- 
pointed by  the  President,  by  and  with  the  advice  and  consent  of  the  Senate, 
and  shall  assist  the  Attorney  General  and  Solicitor  General  in  the  perform- 
ance of  their  duties.    ♦    •    • »» 

Section  161:  "The  head  of  each  department  is  authorized  to  prescribe  regu- 
lations, not  inconsistent  with  law,  for  the  government  of  his  department,  the 
conduct  of  its  officers  and  clerks,  the  distribution  and  performance  of  its 
business,  and  the  custody,  use,  and  preservation  of  the  records,  papers,  and 
property  appertaining  to  it." 

Section  177:  ''In  case  of  the  death,  resignation,  absence,  or  sickness  of  the 
head  of  any  department,  the  first  or  sole  assistant  thereof  shall,  unless  other- 
wise directed  by  the  President,  as  provided  by  section  one  hundred  and 
seventy-nine,  perform  the  duties  of  such  head  until  a  successor  is  appointed,  or 
such  absence  or  sickness  shall  cease." 

It  will  be  seen  by  reference  to  the  foregoing  sections  that  there  is 
such  an  officer  known  to  the  law  as  an  Assistant  Attorney  General,  who 
is  charged  by  the  statute  with  the  duty  of  assisting  the  Attorney  Gen- 
eral. It  will  also  be  seen  that  in  case  of  death,  resignation,  absence,  or 
sickness  of  the  head  of  any  department,  the  first  or  sole  assistant  there- 
of shall,  unless  otherwise  directed  by  the  President,  as  provided  in 
section  179  (Comp.  St.  1913,  §  261),  perform  the  duties  of  such  head 
until  a  successor  is  appointed  or  such  absence  or  sickness  shall  cease. 
Also  that  the  head  of  each  department  is  authorized  to  prescribe  reg- 
ulations not  inconsistent  with  law  for  the  government  of  his  depart- 
ment, the  conduct  of  its  officers  and  clerks,  the  distribution  and  per- 
formance of  its  business,  the  custody,  use,  and  preservation  of  the 
records,  papers,  and  property  appertaining  to  it. 

The  letter  of  October  13,  1914,  signed  by  Mr.  Graham,  appears  up- 
on its  face  to  have  been  from  the  Department  of  Justice  and  from 
the  Attorney  General,  and  that  the  Attorney  General  used  the  hand 
of  his  assistant  in  signing  the  same,  as  it  is  physically  impossible  for 
the  head  of  an  executive  department  to  sign,  himself,  every  official 
communication  that  emanates  from  his  department.  Hannibal  Bridge 
Co.  v.  United  States,  221  U.  S.  206,  31  Sup.  Ct.  603,  55  L.  Ed.  699; 
Causey  v.  United  States,  240  U.  S.  399,  36  Sup.  Ct.  365,  60  L.  Ed.  711, 
Supreme  Court  opinion  filed  March  6,  1916.  We  also  must  pre- 
sume that  the  signature  of  the  Assistant  Attorney  General  to  the  let- 
ter of  October  13,  1914,  was  by  public  and  proper  authority.  We  can- 
not presume  that  hie  used  usurped  authority,  but  a  Intimate  authority 
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previously  given  him  by  the  Attorney  General.  United  States  v.  Per- 
alta,  60  U.  S.  (19  How.)  343,  15  L.  Ed.  678;  United  States  v.  Adams 
(C.  C.)  24  Fed.  351;  Parish  v.  United  States,  100  U.  S.  500,  25  L. 
Ed.  763. 

We  do  not  think  the  act  of  June  30,  1906,  in  conferring  the  power 
of  appointment  upon  the  Attorney  General,  should  be  construed  to 
mean  that  the  Attorney  General  must,  in  all  cases,  sign  the  appoint- 
ment himself,  but  that  the  power  of  appointment  is  conferred  upon 
the  Attorney  General  as  other  powers  are  conferred  to  be  exercised 
by  him  personally  or  through  his  lawful  assistants  when  duly  author- 
ized for  such  purpose.  The  Assistant  Attorney  General  having  acted 
expressly  for  the  Attorney  General,  in  the  absence  of  any  proof  to  the 
contrary,  we  must  presume  that  he  was  duly  authorized  to  sign  the 
letter,  appointing  Mr.  Childs  as  a  special  assistant  to  the  Attorney  Gen- 
eral for  the  purpose  of  performing  the  duties  mentioned  in  the  appoint- 
ment. Paraphrasing  what  was  said  by  the  Supreme  Court  in  Marsh 
V.  Nichols,  Shepard  &  Co.,  128  U.  S.  605,  9  Sup.  Ct  168,  32  L.  Ed. 
538,  we  may  say  that  the  signing  of  the  letter  by  Mr.  Graham  as  As- 
sistant Attorney  General  for  the  Attorney  General  implies  that  one  of 
the  conditions  on  which  he  was  authorized  to  act  in  that  capacity  had 
arisen,  and  that  with  his  signature  added  the  letter  was  complete. 

[8,  7]  There  are  many  technical  reasons  for  affirming  the  order  of 
the  District  Court  in  overruling  the  motion  to  quash,  but  we  have  con- 
sidered the  matter  on  its  merits  as  it  was  suggested  at  the  bar  that  it 
was  desirable  that  this  course  be  taken.  This  is  not  a  proceeding  to 
try  the  title  of  Mr.  Childs  to  the  office  of  special  assistant  to  the  At- 
torney General  for  the  purposes  mentioned  in  the  appointment  It 
is  a  motion  to  quash  an  indictment  for  the  reason  that  an  unauthorized 
person  took  part  in  the  proceedings  of  the  grand  jury  which  resulted 
in  the  indictment.  Such  a  motion  only  attacks  the  authority  of  Mr. 
Childs  in  a  collateral  way,  and  beyond  all  question  he  was  a  de  facto 
officer,  acting  by  color  of  authority,  and  his  acts  are  valid  until  it  is 
judicially  declared  by  a  competent  tribunal  in  a  proceeding  for  that 
purpose  that  he  has  no  right  to  the  office,  the  duties  of  which  he  is 
performing.  McDowell  v.  United  State?,  159  U.  S.  596,  16  Sup.  Ct 
111,  40  L.  Ed.  271 ;  Manning  v.  Weeks,  139  U.  S.  504,  11  Sup.  Ct  624, 
35  L.  Ed.  264.  As  a  matter  of  correct  practice  and  orderly  procedure, 
we  think  duly  certified  copies  of  the  appointment  and  oath  of  office  of 
Special  Assistant  Attorneys  appointed  under  th^  act  of  June  30,  1906, 
should  be  presented  to  any  court  in  which  the  assistant  attorney  is  called 
upon  to  act,  that  the  same  may  be  placed  upon  the  records  of  the 
court. 

No  error  appearing  in  the  proceedings  of  the  court  below,  the  judg- 
ment is  affirmed. 
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(23$  Ved.  M>1) 

In  re  NOVELTY  WEB  CO. 

DAVID  et  aL  v.  NEWMAN  et  aL 

(Circuit  Court  of  Appeals,  Third  Circuit    October  26,  1916.) 

No.  2142. 

1.  Chattel  Mobtgaobs  €=>63 — Statutory  Afpidavits— REQxnsiTEa  and  Suf- 

FICIENCT. 

1  Comp.  St.  N.  J.  1910,  p.  463,  §  4,  makes  chattel  mortgages  void  as 
against  subsequent  purchasers  and  mortgagees  In  good  faith,  unless  the 
mortgage  Is  recorded  and  has  annexed  thereto  an  affidavit  or  affirmation 
by  the  holder  of  the  mortgage  stating  the  consideration  thereof,  and  as 
nearly  as  possible  the  amount  due  and  to  grow  due  thereon.  A  chattel 
mortgage  was  dated  June  17th,  and  an  affidavit  sworn  to  June  20th  stat- 
ed that  the  consideration  was  that  the  ^eponent  had  that  day  loaned  to  the 
mortgagor  a  specified  sum  for  one  year,  with  Interest,  that  the  mortgage 
was  given  to  secure  the  payment  thereof,  and  that  there  was  due  and  to 
grow  due  thereon  the  sums  specified,  with  Interest  from  June  17th.  The 
loan  was  In  fact  made  by  parties  other  thdn  the  mortgagee,  who  held  the 
mortgage  for  their  benefit,  and  no  money  was  loaned  on  June  20th,  though 
the  moneys  were  subsequently  advanced  as  agreed  to  the  amount  specified. 
Held  that,  while  a  substantial  compliance  with  the  statute  is  sufficient, 
yet  that  merely  relieves  a  chattel  mortgage  from  attack  because  the  af- 
fidavit Is  Inartificlally  drawn,  and  not  technically  precise,  and  does  not 
waive  the  command  that  the  affidavit  must  state  fully  and  plainly  the  con- 
sideration on  which  the  mortgage  is  founded,  and  so  the  assertion  of  the 
relation  of  creditor  and  debtor  between  the  mortgagee  and  the  mortgagor, 
when  none  such  existed,  invalidated  the  mortgage. 

[Ed.  Note. — ^For  other  cases,  see  Chattel  Mortgages,  Cent.  Dig.  §{  125- 
135 ;  Dec.  Dig.  <S=>63.] 

2.  Chattel  M0BT04.OES  ^=s>63 — Statutobt  Affidaviteh-Requibites  and  Suf- 

ficiency. 

In  such  case,  the  mortgage  is  Invalid  because  of  the  falsity  of  the 
statement  that  deponent  had  loaned  to  the  mortgagor  a  sum  of  money; 
the  deponent  not  having  then  made  any  loan  to  the  mortgagor,  and  not 
so  doing  subsequently,  though  the  loan  was  made  by  third  persons. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mortgages,  Cent.  Dig.  |g  125- 
135;    Dec.  Dig.  <S=»63.] 

3.  Chattel  Mobtoages  ^=»63 — Statutobt  Affidavits— Requisites  and  Suf- 

ficiency. 

The  mortgage  is  Invalid  because  of  the  falsity  of  the  statement  that 
when  the  affidavit  was  made  there  was  a  sum  due  under  the  mortgage, 
when  no  loan  had  at  that  time  been  made. 

[Ed.  Note. — For  other  cases,  see  Chattel  Mortgages,  Cent.  Dig.  §§  125- 
135 ;   Dec.  Dig.  <S=>63.] 

4.  Chattel  Mobtoaoes  ^=:»63 — Statutobt  Affidavits— Requisites  and  Suf- 

ficiency. 

As  the  affidavit  attached  to  the  mortgage  set  forth  that  there  was  to 
grow  due  on  the  mortgage  the  sum  of  $3,000,  and  it  was  intended  thereby 
to  cover  the  contemplated  loan  by  installments,  the  mortgage  is  invalid, 
because  the  statement  wholly  failed  to  disclose  the  nature  and  to  verify 
the  truth  of  the  consideration. 

[Ed.  Note. — For  other  cases,  see  Cliattel  Mortgages,  Cent.  Dig.  §§  125- 
135;    Dec.  Dig.  «S=5>63.] 

^=9For  other  cases  see  same  topic  A  KEY- NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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5.  Chattel  Mobtoages  ^5>63 — Statutobt  ATnDAViTEH-BsQnisiTBs  aitd  Smr- 

FICIENCT. 

In  such  case,  where  the  moneys  were  to  be  advanced  by  third  persons, 
the  mortgagee  holding  the  mortgage  fo^  their  b^iefit,  the  statements  in  the 
affidavit  as  to  the  debt  due  and  to  grow  due  were  so  indefinite  and  general 
as  to  render  the  mortgage  invalid  for  noncompliance  with  the  act 

[Ed.  Note.— For  other  cases,  see  Chattel  Mortgages,  Cent  Dig.  H  126- 
135;   Dec.  Dig.  «=5>e3.) 

Petition  to  Review  and  Revise  an  Order  of  the  District  Court  of 
the  United  States  for  the  District  of  New  Jersey,  in  Bankruptcy; 
Thos.  G.  Haight,  Judge. 

In  the  matter  of  the  Novelty  Web  Company,  bankrupt  On  peti- 
tion to  review  and  revise  an  order  of  the  District  Court  (228  Fed. 
1007)  adjudging  a  chattel  mortgage,  given  by  the  bankrupt  to  B.  Ed- 
mund David  and  others,  to  be  invalid,  and  not  to  constitute  a  lien  on 
the  assets  of  the  bankrupt,  entitled  to  priority  in  payment  over  a 
claim  of  E.  M.  Guinzburg  for  rent.    Affirmed. 

W.  V.  Rosenkrans,  of  Paterson,  N.  J.,  for  petitioners. 
Jay  C.  Guggenheimer,  of  New  York  City,  for  respondents. 

Before  BUFFINGTON,  McPHERSON,  and  WOOLLEY,  Cir- 
cuit Judges. 

WOOLLEY,  Circuit  Judge.  In  a  controversy  in  bankruptcy  involv- 
ing the  allowance  and  precedence  of  claims  under  a  chattel  mortgage 
and  for  rent,  the  referee  allowed  both  claims  but  awarded  priority  to 
the  claim  under  the  chattel  mortgage.  The  fund  being  insufficient  to 
pay  both,  the  landlord  on  review  by  the  District  Court  attacked  the 
validity  of  the  mortgage  on  the  ground  that  the  affidavit  annexed  to 
it  did  not  conform  to  the  requirements  of  the  statute  of  the  State  of 
New  Jersey  in  that  behalf.  The  District  Court,  sustaining  this  con- 
tention, held  the  mortgage  invalid.  Its  finding  is  before  us  on  a  peti- 
tion to  review  and  revise,  presenting  the  single  question  of  the  valid- 
ity of  the  mortgage  based  upon  the  sufficiency  and  truth. of  the  affi- 
davit. 

The  facts  bearing  upon  the  question  are  these :  The  Novelty  Web 
Company  was  in  financial  difficulties.  The  creditors  granted  it  an  ex- 
tension and  selected  three  of  their  number  as  trustees  to  continue  its 
business  for  their  benefit.  Funds  were  needed  both  immediately  and 
presently  to  meet  maturing  obligations.  These  the  trustees,  with  an- 
other, undertook  to  supply  to  the  amount  of  $3,000  and  to  pay  the 
same  at  different  times  and  in  different  sums  as  the  exigencies  arose. 
For  this  loan,  the  company  agreed  to  give  its  chattel  mortgage  as 
security,  but  as  most  of  the  money  was  to  be  advanced  by  the  trustees, 
it  was  thought  advisable  to  make  the  mortgage  to  another.  So  the 
mortgage  was  drawn  by  the  company  in  favor  of  one  Leo  Herz,  as 
mortgagee,  who  upon  delivery  assigned  it  to  the  claimants,  and  through 
whom  in  return  the  money  was  paid  by  the  claimants  to  the  mort- 
gagor. Herz  was  a  person  used  as  a  party  to  the  mortgage  merely 
for  convenience,  being  neither  a  creditor  of  the  company  nor  a  partici- 

^=»For  oUier  cases  see  same  topic  ft  KBT-NUMBBR  In  all  Kej-Numbered  Digests  *  Indexes 
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pant  in  the  proposed  loan.  The  mortgage  was  dated  June  17,  the  mort- 
gagee's affidavit  was  made  June  20,  and  the  mortgage  was  recorded 
June  21,  in  the  year  1912.  On  the  date  of  Herz'  affidavit  stating  the 
consideration  of  the  mortgage,  no  part  of  the  loan  had  been  paid  the 
mortgagor  and  no  debt  had  been  created  either  between  the  mortgagor 
and  Herz  or  between  the  mortgagor  and  the  claimants.  The  first  in- 
stalment was  paid  on  June  21,  the  day  following  the  date  of  the  affi- 
davit. Others  were  paid  on  different  dates,  the  last  on  September  19. 
The  possession  of  the  mortgaged  property  remained  throughout  with 
the  mortgagor. 

There  is  no  question  of  fraud  in  this  case,  as  it  is  conceded  that  the 
full  consideration  for  the  mortgage  was  subsequently  advanced  and 
was  properly  used  in  the  business  of  the  mortgagor  company. 

[1]  The  infirmity  of  the  mortgage  is  found  in  its  accompanying  af- 
fidavit. The  statute  of  New  Jersey  regulating  the  execution  and  regis- 
try of  chattel  mortgages  (Compiled  Statutes  of  New  Jersey,  vol.  1, 
page  463,  §  4)  declares,  that  every  chattel  mortgage  "which  shall  not 
be  accompanied  by  an  immediate  delivery,  and  followed  by  an  actual 
and  continued  change  of  possession  of  the  things  mortgaged,  shall  be 
absolutely  void  as  against  the  creditors  of  the  mortgagor,  *  *  * 
unless  the  mortgage,  having  annexed  thereto  an  affidavit  or  affirma- 
tion made  and  subscribed  by  the  holder  of  said  mortgage,  his  agent, 
or  attorney,  stating  the  consideration  of  said  mortgage  and  as  nearly 
as  possible  the  amount  due  and  to  grow  due  thereon,"  be  recorded  in 
the  proper  office  as  directed. 

This  statutory  requirement  is  similar  in  general  purpose  to  like  re- 
quirements of  statutes  of  other  states.  With  the  object  of  preventing 
fraud  in  the  pledging  of  chattels  by  mortgage  and  as  a  means  of 
authenticating  and  verifying  the  contents  of  the  mortgage,  many  states 
provide  by  statute  that  a  chattel  mortgage  to  be  valid  shall  be  accom- 
panied by  an  affidavit  made  by  one  of  the  parties,  either  showing  that 
the  mortgage  is  made  without  intent  to  hinder  and  defraud  cr^itors 
or  disclosing  the  consideration,  and  indicating  as  nearly  as  possible 
the  amount  due  and  to  grow  due.  The  provisions,  as  well  as  the  in- 
terpretation of  such  statutes,  depend  in  different  jurisdictions  very 
largely  upon  the  light  in  which  chattel  mortgages  are  regarded  as 
a  security.  Under  the  policy  of  the  law  in  some  jurisdictions,  chattel 
mortgage  securities  are  condemned  because  of  their  tendency  to  de- 
ceive and  defraud  creditors,  however  honest  the  intention  of  the  par- 
ties may  be.  Under  such  a  policy,  statutory  requirements  and  judicial 
interpretations  are  correspondingly  rigorous.  Parker  v.  Morrison,  46 
N.  H.  280;  Kennard  v.  Gray,  58  N.  H.  51.  In  the  development  of 
the  policy  of  other  jurisdictions,  the  common  use  of  such  instruments 
in  commercial  transactions  has  influenced  legislation  to  a  relaxation 
of  technical  requirements  and  judicial  decisions  to  liberal  construc- 
tions. Howell  V.  Stone,  75  N.  J.  Eq.  289,  71  Atl.  914;  American  Soda 
Fountain  Co.  v.  Stolzenbach,  75  N.  J.  Law,  721,  68  Atl.  1078,  16  L. 
R.  A.  (N.  S.)  703,  127  Am.  St.  Rep.  822.  In  these  two  aspects  of 
chattel  mortgages,  two  rules  respecting  compliance  with  statutory  re- 
quirements have  grown  up.    One  is  a  technical  compliance  with  the 
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literal  terms  of  the  statute ;  the  other  is  a  substantial  compliance  with 
its  requirements.  The  former  rule  prevailed  in  New  Jersey  imder  the 
statute  in  question,  until  the  decisions  in  Howell  v.  Stone,  supra,  and 
American  Soda  Fountain  Co.  v.  Stolzenbach,  supra.  Graliam  Button 
Co.  V.  Spielmann,  50  N.  J.  Eq.  120,  24  Atl.  571,  affirmed  Spiehnan  v. 
Knowles,  50  N.  J.  Eq.  796,  27  Atl.  1033 ;  Dunham  v.  Cramer,  63  N. 
J.  Eq.  151,  51  Atl.  1011.  Prior  to  those  decisions,  the  requirement 
of  the  statute  respecting  the  affidavit  accompanying  a  chattel  mortgage 
was  "a  statutory  requirement  of  considerable  technicality/'  But  by 
those  decisions  that  rule  was  rejected  and  the  rule  of  substantial  com- 
pliance adopted.  It  is  upon  this  change  in  the  law  that  the  claimants 
under  the  chattel  mortgage  in  this  case  base  their  claim  to  the  fund 
in  contest,  maintaining  that  under  the  more  liberal  rule  the  affidavit 
annexed  to  the  mortgage  shows  an  honest  and  substantial  compliance 
with  the  statute  in  stating  the  consideration  of  the  mortgage. 

In  changing  its  attitude  with  regard  to  the  chattel  mortgage  stat- 
ute of  the  State  of  New  Jersey,  the  Court  of  Errors  and  Appeals  of 
that  state  certainly  did  not  annul  or  dispense  with  any  of  the  require- 
ments of  that  statute.  It  simply  relaxed  the  manner  in  which  the  orig- 
inal requirements  should  be  complied  with.  It  did  nothing  more  than 
hold,  that  in  the  absence  of  fraud,  chattel  mortgages  should  be  sus- 
tained "whenever  there  is  an  honest  and  substantial  compliance  with 
the  statute,"  and  that  a  chattel  mortgage  should  not  be  open  to  attack 
merely  because  the  affidavit  is  inartificially  drawn  and  not  technically 
precise.  American  Soda  Fountain  Co.  v.  Stolzenbach,  supra;  Howell 
V.  Stone,  supra;  Simpson  v.  Anderson,  75  N.  J.  Eq.  581,  73  Atl.  493; 
Breit  v.  Solferino,  17  N.  J.  Law,  436,  72  Atl.  79.  The  original  legis- 
lative purpose  of  the  statute  still  maintains,  which  is  "to  compel  the 
mortgagee  to  commit  himself  to  a  statement  or  disclosure  of  his  debt 
or  claim,  under  oath,  when  he  made  his  mortgage  a  matter  of  public 
record,  sufficiently  precise  and  explicit  to  afford  the  creditors  of  the 
mortgagor,  in  case  fraud  was  suspected,  a  fair  opportunity  to  ascertain, 
by  judicial  investigation  or  otherwise,  whether  the  mortgage  was  an 
honest  security  or  a  mere  fraudulent  cover/*  Graham  Button  Co.  v. 
Spielmann,  supra. 

The  requirements  of  the  statute  are  not  lessened  nor  is  its  mandate 
weakened  by  the  rule  of  substantial  compliance.  The  command  of 
the  statute  is  imperative  that  "unless  the  mortgage,  when  recorded, 
is  accompanied  by  an  affidavit  which  states  fully  and  plainly  (com- 
pletely and  truthfully)  the  consideration  on  which  it  is  founded, 
*  *  *  the  courts  shall  treat  the  mortgage  as  absolutely  void  as 
against  the  creditors  of  the  mortgagor,"  irrespective  of  mistakes,  bad 
faith  and  of  the  intention  to  defraud.  Graham  Button  Co.  v.  Spiel- 
mann, supra ;  Collerd  v.  TuUy,  78  N.  J.  Eq.  557,  80  Atl.  491,  Ann. 
Cas.  1912C,  78;  Fletcher  v.  Bonnet,  51  N.  J.  Eq.  615,  28  Ati.  601; 
Boice  V.  Conover,  54  N.  J.  Eq.  531,  35  Atl.  402. 

Was  the  affidavit  which  the  claimants  caused  to  be  annexed  to  the 
chattel  mortgage  in  question,  a  substantial,  though  inartificial,  com- 
pliance with  the  statute?    The  affidavit  is  as  follows: 
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"Leo  Herz,  the  mortgagee  In  the  foregoing  mortgage  named,  being  duly 
sworn,  on  his  oath  says  that  the  true  consideration  of  said  mortgage  is  as 
follows,  to  wit,  that  deponent  this  day  loaned  to  the  said  Novelty  Web  Com- 
pany, party  of  the  first  part  hereto,  the  sum  of  Three  Thousand  Dollars,  for 
one  year,  with  Interest  thereon  at  the  rate  of  six  per  centum  per  annum,  and 
that  this  mortgage  Is  given  to  secure  the  payment  thereof,  and  deponent  fur- 
ther says  that  there  Is  due  and  to  grow  due  on  said  mortgage  the  sum  of 
Three  Thousand  Dollars,  besides  lawful  Interest  thereon  from  the  seventeenth 
day  of  June,  Nineteen  Hundred  and  Twelve." 

We  are  of  opinion  that  this  affidavit  is  not  in  any  aspect  a  substan- 
tial compliance  with  the  requirements  of  the  statute,  for  the  follow- 
ing reasons: 

1.  The  assertion  of  the  relation  of  creditor  and  debtor  between  the 
mortgagor  and  mortgagee,  when  no  such  relation  in  fact  existed,  is  a 
fault.    Dunham  v.  Cramer,  63  N.  J.  Eq.  151,  157,  51  Atl.  1011. 

[2]  2.  The  statement  that  the  "deponwit  this  day  loaned"  to  the 
mortgagor  the  sum  of  $3,000  is  untrue,  in  that  neither  upon  that  day 
nor  upon  any  subsequent  day  did  the  deponent  loan  any  sum  to  the 
mortgagor. 

[3]  3.  The  statement  that  "there  is  due"  upon  the  mortgage  the 
sum  of  $3,000  is  false,  in  that  no  mortgage  consideration  had  passed 
upon  the  date  of  the  affidavit,  and  no  sum  was  then  due  to  any  one. 

[4]  4.  The  statement  that  there  is  "to  grow  due"  on  the  mortgage 
the  sum  of  $3,000  if  intended  to  cover  the  contemplated  loan  by  in- 
stalments, wholly  fails  to  disclose  the  nature  and  to  verify  the  truth 
of  the  consideration  to  arise  out  of  that  transaction. 

[5]  5.  The  statement  of  the  debt  "due  and  to  grow  due,"  consid- 
ered with  reference  to  the  real  transaction,  is  so  general  and  indefinite, 
and  fails  so  completely  to  disclose  what  was  actually  intended,  that 
it  plainly  contravenes  the  fundamental  purpose  of  the  legislation.  If 
such  a  statement  were  held  to  be  a  substantial  compliance  with  the 
law,  the  very  object  of  the  statute  would  unquestionably  be  defeated. 

The  hardship  which  the  claimants  doubtless  suffer  in  failing  to  ob- 
tain a  valid  chattel  mortgage  for  what  appears  to  be  an  unexceptiona- 
ble loan,  is  chargeable  to  their  own  failure  to  do  the  things  which  the 
law  required  of  them  in  order  to  obtain  such  a  security. 

The  judgment  below  is  affirmed. 


(236  Fed.  505) 

HAMBURG-AMERICAN  LINE  v.  ATLANTIC  TRANSPORT  CO. 

(Circuit  CJourt  of  Appeals,  Third  Circuit     October  21,  1916.) 

No.  2103. 

Explosives    ^=»7 — ^Injubies   from    Accidental    Explosion — ^Liability    of 
Stevedore. 

A  stevedoring  company  held  not  liable  to  a  steamship  company  for 
damage  caused  by  the  explosion  of  "Knallkorke,"  or  explosive  corks  for 
use  in  toy  pistols  packed  in  cases,  when  being  unloaded  from  plalntlflTs 
steamer  as  part  of  a  cargo  shipped  from  Germany;  there  being  no  evl- 
.  dence  that  defendant  was  negligent  in  the  handling  of  the  cases,  and  it 
appearing  that  it  was  not  warned  by  plaintiff  and  had  no  knowledge 

^s»For  other  cases  see  same  topic  ft  KET-NUMBER  In  all  Kej-Numbered  DigesU  &  Indexes 
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that  the  cargo  was  dangerous  to  handle,  and  that  In  foct  it  had  nerer  been 
so  considered,  being  permitted  to  be  carried  on  German  governmental 
passenger  trains. 

[Ed.  Note. — For  other  cases,  see  Explosives,  Cent  Dig.  .§  3;  Dec  Dig. 
«=»7.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania;  J.  Whitaker  Thompson,  Judge. 

Action  at  law  by  the  Hamburg-American  Line  against  the  Atlantic 
Transport  Company.  Judgment  of  compulsory  nonsuit,  and  plain- 
tiff brings  error.    Affirmed. 

Howard  M.  Long,  of  Philadelphia,  Pa.,  and  A.  L.  Brougham,  of 
New  York  City,  for  plaintiff  in  error. 

Charles  Biddle  and  Frank  P.  Prichard,  both  of  Philadelphia,  Pa., 
for  defendant  in  error. 

Before  BUFFINGTON,  McPHERSON,  and  WOOLLEY,  Circuit 
Judges. 

BUFFINGTON,  Circuit  Judge.  The  Hamburg-American  Line, 
a  corporation  of  the  free  city  of  Hamburg,  Germany,  brought  this 
action  against  the  Atlantic  Transport  Company,  a  corporation  of 
West  Virginia,  engaging  in  stevedoring,  to  recover  $150,497.78  dam- 
ages shown  to  have  been  caused  by  the  alleged  negligence  of  the 
said  stevedore  in  unloading  a  cargo  from  the  plaintiff's  freighter, 
Arcadia.  On  the  trial  of  the  cause,  the  court  below,  after  hearing 
the  plaintiff's  evidence,  granted  defendant's  motion  for  a  compulsory 
nonsuit.  On  its  subsequent  refusal  to  take  off  the  same,  this  writ 
of  error  was  taken.  No  opinion  was  filed  by  the  trial  judge,  but 
the  grounds  for  his  granting  the  nonsuit  were  stated  in  terse  form, 
viz.: 

''Under  the  evidence  In  this  case,  I  am  satisfied  that  the  plaintiff  has  not 
made  out  a  case  to  go  to  the  Jury.  The  result  here,  and  the  damages  whic^ 
flowed  from  this  result,  were  not  those  which  would  have  heen  reasonably  an- 
ticipated under  the  circumstances,  and  the  evidence  shows  conclusively,  to  my 
mind,  that  whatever  knowledge  was  brought  home  to  the  defendant  in  this 
case,  was  equally,  if  not  more  fuUy,  known  to  the  plaintiff.  I  will  enter  a 
nonsuit." 

An  examination  of  the  proofs  shows  the  court  committed  no  error 
in  so  holding.  Such  proofs  tended  to  show  that  the  Arcadia,  en  route 
from  Hamburg,  docked  at  Philadelphia,  and  her  cargo  was  being 
unloaded  by  the  defendant  company.  In  such  cargo,  and  stowed  in 
a  separate  hatch,  were  14  cases  of  explosive  corks  for  use  in  toy 
pistols.  These  corks  were  packed  in  cotton  in  small  pasteboard  boxes, 
a  number  of  which  were  placed  in  wooden  boxes  about  three  feet  by 
two  and  two  and  a  half.  In  a  central  hole  in  the  small  end  of  the 
cork  was  a  small  explosive  mixture  of  phosphorus,  chlorate  of  potash, 
and  glue.  When  this  disk  was  struck  by  the  plunger  of  the  toy 
pistol,  an  explosion  followed.  The  toy  charge  is  aptly  described  in 
English  as  "explosive  corks,"  and  in  German  as  "Knallkorke."  In 
and  of  itself  the  explosive  in  a  single  cork  is  harmless,  the  mixture 
being  that  commonly  used  in  packages  of  candy  and  bonbons,  where 
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It  is  explcxied  when  the  bonbon  covering  is  ruptured  by  a  sudden 
jerk.  But  collectively,  as  the  outcome  proved,  their  explosive  force 
was  tremendous,  as  shown  by  the  havoc  done  this  steel  steamer.  There 
is  no  proof  in  the  cause  of  any  such  collective  explosion  of  them 
ever  having  occurred  before,  or  that  they  were  regarded  as  a  danger- 
ous article  to  transport  They  were  in  common  use  in  Germany  for 
upwards  of  20  years,  but  were  new  to  this  country. 

These  particular  cases  were  packed  for  shipment  according  to 
German  government  traffic  regulations,  and  as  such  were  entitled 
to  be  carried  on  German  government  railroad  passenger  trains  either 
as  express  or  mail  matter.  In  that  regard  the  head  of  a  large  ex- 
press and  forwarding  business  in  Hamburg  testified  on  behalf  of  the 
plaintiff  as  follows: 

"I  knew  each  one  of  the  Knallkorke  contained  a  smaU  amount  of  explosive 
substance  in  the  bore  hole  of  the  cork ;  but  I  was  not  informed  and  did  not 
know  that  there  was  any  danger  of  the  contents  of  the  cases  exploding  while 
in  transit  or  whUe  being  handled,  and  I  was  not  warned  in  any  way  that  the 
KnaUkorke,  as  packed  for  shipment  and  as  shipped  by  me,  were  explosiye  or 
otherwise  dangerous;  but,  on  the  contrary,  I  was  informed  on  May  13, 
1908,  by  the  manufacturer,  G.  Wolff,  of  Rixdorf,  that  the  goods,  as  packed 
for  shipment,  were  not  explosive  (Nicht  explodierbar).  I  had  information  that 
each  one  of  the  Knallkorke,  separately,  was  explosive  if  the  explosive  sub- 
stance in  the  bore  hole  of  the  cork  was  struck  by  the  metal  plunger  of  the 
Knallfix  tube ;  but  such  explosion  was  not  violent  or  dangerous,  and  I  did  not 
have  any  information  that  the  Knallkorke  could  be  exploded  en  masse  while 
in  the  cases  in  which  they  were  packed,  and  did  not  know  the  cases  were  in 
any  way  explosive  or  otherwise  dangerous,  but  was  informed  that  they  wer^ 
nonexplosive.  As  stated  above,  some  of  the  railroad  bills  of  lading  carried  the 
information  that  the  cases  contained  Knallkorke  manufactured  and  packed 
according  to  the  railroad  trafQc  regulations ;  aU  of  them  carried  the  informa- 
tion that  the  cases  contained  Knallkorke;  and  the  shipments  all  came  to 
Hamburg  over  the  government  railroads,  thus  indicating  to  me  proper  com- 
pliance with  the  railway  traffic  regulations.  At  least  one  of  the  earlier  bills 
of  lading  covering  shipments  to  me  from  the  manufacturer,  Wolff,  of  Rixdorf, 
carried  the  information  that  the  cases  of  KnaUkorke  were  nonexplosive 
describing  the  goods  as  'Knallkorke' — *Nicht  explodierbar,'  over  the  signa- 
ture of  the  manufacturer  properly  authenticated.  The  word  'KnaUkorke' 
means  'detonating  corks,'  or  'explosive  corks';  but  anybody  who  knew  what 
the  article  was  would  not  have  beUeved  that  the  KnaUkorke,  when  packed  for 
shipment,  belonged  to  that  class  of  explosive  goods  which  are  dangerous  to 
life  or  property." 

The  proofs  further  show  that  the  name  "Knallkorke"  conveyed  no 
intimation  of  explosive  quality.  Thus  Ross,  a  United  States  cus- 
tom house  examiner  of  15  years'  experience,  testified  he  saw  the  name 
on  the  manifest  when  he  checked  up  the  cargo  with  the  chief  officer 
of  the  Arcadia,  that  he  had  never  heard  of  the  word  "Knallkorke" 
before,  and  that  it  had  no  significance  to  him.  He  testified  the  cases 
were  marked  "Vorsicht,"  which  means  "Look  out,"  "careful,"  "han- 
dle with  care,"  glass,  crockery,  toys,  etc. 

The  plaintiffs  proof  also  was  that,  beyond  the  name  "Knallkorke" 
and  the  customary  handling  warnings,  no  notice  was  given  to  the  steve- 
dores by  the  Hamburg  Company  that  these  cases  contained  explosive 
articles.  The  absence  of  such  notice  and  the  omission  to  give  it  by 
the  plaintiff  is  shown  by  its  witness  Detweiler,  the  chief  clerk  of  the 
defendant  company,  who  received  and  examined  the  manifest  and 
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cargo  plan.  He  testified  he  saw  the  word  "Knallkorke"  In  the  man- 
ifest and  bills  of  lading.  In  answer  to  the  question  whether  he  knew 
the  meaning  of  the  word  "Knallkorke,"  he  testified: 

"I  knew  we  had  cargoes,  shipments,  very  frequently;  I  knew  that  KnaU 
was  used  In  connection  with  Knall  bonbons;  those  shipments  came  In  very 
frequently,  so  t  did  not  pay  any  particular  attention  to  Knallkorke;  it  did 
not  mean  anything  to  me." 

In  that  regard,  Mr.  Detweiler  testified : 

"In  addition  to  the  manifests,  or  when  the  manifests  came  in,  I  alwajrs 
look  over  them  for  dangerous  cargo,  Inflammable  stuff,  which  is  sometimes 
carried;  but  it  Is  always  noted  on  there  'inflammable,*  'danger,'  and  stowed 
on  the  deck,  or  some  mark  of  that  kind,  which  calls  our  attention  to  It. 
Then  we  receive  letters  from  the  Hamburg-American  Line,  if  there  Is  any 
cargo  on  the  steamer  requiring  special  care  or  handling,  or  any  special 
preparation  for  handling,  that  is  to  say,  and  shipment  of  heavy  machinery, 
or  bleach,  which  requires  special  cleaning  hose,  to  be  taken  out,  merchandise 
of  that  character,  merchandise  that  requires  special  care  or  handling,  we  get 
a  letter  from  the  Hamburg- American  Line,  and  notlflcatlon  is  sent  to  the  dock 
to  Mr.  Shell,  the  dock  superintendent.  Q.  Did  you  get  any  letter  from  the 
Hamburg-American  Line  with  reference  to  Knallkorke?    A.  We  did  not«" 

From  these  proofs  it  is  clear  the  defendant,  had  no  notice  of  the 
explosive  character  of  these  corks,  and  there  was  nothing  in  the 
markings  of  the  cases  to  lead  it  to  expect  that  the  consequences  of 
careless  handling  of  them  would  be  anything  beyond  the  breakage 
consequent  on  handling  packages  containing  fragile  goods.  Instead, 
in  that  respect  we  must  not  overlook  the  fact  that  this  is  a  suit  by 
the  steamship  carrier,  and  that,  if  the  facts  proved  brought  home 
to  the  stevedore  company  knowledge  or  notice  of  the  explosive 
character  of  these  packages  of  corks,  the  steamship  company  was 
equally  apprized  of  the  fact;  and  if,  with  such  knowledge,  it  failed 
to  take  any  precaution  to  prevent  explosions,  it  would  seem  to  fol- 
low that  it  directly  contributed  to  the  accident  If,  however,  it  be 
said  the  facts  were  such  as  to  put  the  defendant  on  inquiry  as  to 
the  explosive  character  of  these  corks,  the  proofs  are  clear  that  such 
inquiry  would  not  have  resulted  in  any  information  that  the  ship- 
ment was  explosive.  In  that  regard  the  evidence  is  the  manufacturers 
claimed  they  were  nonexplosive ;  that  they  were  received  on  the 
German  government  railways  as  mail  and  express  matter;  that  they 
were  transported  by  express  carriers ;  and  that  on  a  conference  and 
inquiry  by  five  steamship  companies,  including  the  plaintiflF,  to  de- 
termine their  character  as  freight,  no  suggestion  was  made  that  they 
were  explosive.  In  the  absence,  therefore,  of  any  such  facts,  notice, 
or  knowledge  as  warned  the  steamship  company  of  the  explosive 
character  of  these  shipments,  it  is  manifest  the  stevedore  company 
was  visited  with  no  such  knowledge  and  the  court  below  was  right 
in  saying: 

"Whatever  knowledge  was  brought  home  to  the  defendant  In  the  case  was 
equally,  if  not  more  fully,  known  to  the  plaintiff." 

In  the  absence  of  such  knowledge,  and  the  defendant  having  no 
reason  to  anticipate  an  explosion  from  handling  these  cases,  it  is 
clear  to  us  that  no  grounds  were  laid  for  charging  the  defendant 
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with  negligence,  and  consequently  for  the  recovery  of  damages  for 
an  explosion  which  the  defendant  company  had  no  reason  to  antici- 
pate, and  against  which  it  was  not  required  to  guard  with  that  meas- 
ure of  high  care  which  the  handling  of  explosives  calls  for  on  the 
part  of  those  engaged  in  such  work.  The  proofs  tend  to  show  de- 
fendant's longshoremen  did  not  know  the  significance  of  the  Ger- 
man markings  to  handle  with  care.  We  may  concede,  for  present 
purposes,  it  was  the  duty  of  a  stevedore  company,  engaged  in  handling 
foreign  trade,  to  take  notice  of  such  markings  and  have  its  employes 
observe  them,  and  we  may  concede  the  evidence  in  this  case  tends 
to  show  these  packages  were  handled  as  ordinary  rough  freight,  and 
that,  if  thereby  fragile  inclosures  were  broken,  a  stevedore  company 
could  be  held  responsible  for  negligence.  But  from  the  evidence 
before  us  it  would  seem  that  the  real  cause  of  this  explosion  was  not 
concussion  or  the  rough  handling  of  the  package,  but  that  a  steve- 
dore's hook  may  have  penetrated  the  box  cover  of  the  soft  wood  and 
its  abrasion  set  off  the  explosive.  In  that  regard  the  proof  is  that 
subsequent  experiment  showed  that  heavy  concussion  would  not, 
but  any  light  friction  would,  explode  these  Knallkorke.  In  that 
regard  the  testimony  of  a  witness  called  by  the  steamship  company 
was: 

"Q.  Describe  those  tests.  A.  The  first  test  was  by  friction ;  that  Is,  I  put 
a  number  In  a  box,  say  12  or  14,  and  I  Just  touched  the  center  one,  and  they 
aU  exploded.  Q.  With  what?  You  tested  It  with  what?  A.  Just  a  piece  of 
wire,  to  abrade  the  surface  the  least  bit,  just  abraded  the  surface  the  least 
bit,  and  it  exploded.  Q.  You  touched  the  surface  of  the  explosive  substance 
In  the  hole?  A.  Yes,  sir.  Q.  When  that  exploded,  what  happened  to  the 
rest  of  them  alongside  of  it?  When  that  one  you  touched  exploded,  what 
happened  to  the  rest  of  them  alongside  of  it?  A.  They  aU  exploded.  They 
were  sensitive  to  the  shock  of  the  first  one.  Q.  They  exploded,  too?  A.  Yes, 
sir.  Q.  What  other  tests  did  you  make?  A.  Then  I  tested  them  by  heat. 
Q.  What  did  you  find?  A.  I  found  the  substance  went  ott  about  300  and  302 
by  slowly  rising  temperature.  Q.  302  degrees  of  what?  A.  Fahrenheit  Q. 
Did  you  make  any  other  tests  of  the  substance?  A.  I  made  a  test  before 
the  coroner.  Q.  I  mean  did  you  make  any  other  tests  to  find  out  whether 
they  exploded  by  concussion  or  not?  A.  Yes;  I  tried  them  with  a  hammer, 
but  the  top  of  the  cork  acted  as  a  cushion.  Q.  They  did  not  explode  then? 
A.  No." 

On  the  whole,  we  are  of  opinion  the  court  below  committed  no 
error  in  granting  and  refusing  to  take  off  the  nonsuit.  In  announc- 
ing such  conclusion,  we  are  not  unmindful  of  the  conclusion  reached  by 
the  Supreme  Court  of  Pennsylvania  in  Martin  v.  Atlantic  Transport 
Co.,  237  Pa.  St.  15,  85  Atl.  29;  but  we  note  the  fact  that  that  case  in- 
volved the  liability  of  the  stevedore  company  to  its  employes,  to  whom 
it  owed  a  duty,  while  here  the  suit  is  by  the  steamship  company,  to 
which  the  stevedore  company  owed  no  such  duty.  The  proofs,  as  well 
as  the  questions  involved,  in  the  two  cases  are  different 

The  judgment  below  is  affirmed. 
149C.C.A.— 36 
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(236  Fed.  510) 

AMERICAN  SMELTING  &  REFINING  CO.  v.  RIVERSIDE  DAIRY  & 

STCMZJK  FARM. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    October  14,  1916.) 

No.  4636. 

1.  DAifAOBs  ^=^112 — Growing  Crops— Measure  of  Dahaoes. 

The  measure  of  damages  to  growing  crops  Injured  by  smelter  smoke 
and  fumes  Is  the  difference  between  the  market  value  of  the  crop  that 
would  probably  have  been  raised,  but  for  the  smoke,  at  the  nearest  time 
and  place  when  It  had  a  market  value,  and  the  market  value  of  the  crop 
actually  raised,  less  the  expense  and  labor  which  was  saved  by  reason 
of  the  injury. 

[Ed.  Note.— For  other  cases,  see  Damages,  Cent  Dig.  {|  281-283;  Dec 
Dig.  <S=>112.] 

2.  Appeal  and  Error  ^=»1067 — Re vibw— Harmless  Error. 

In  an  action  for  injuries  to  growing  crops,  the  refusal  of  an  instruction 
correctly  stating  the  measure  of  damages  is  reversible  error,  wliere  no 
such  Instruction  was  given. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  f  4229; 
Dec.  Dig.  <@=»1067 ;  Trial,  Cent  Dig.  §  475.] 

3.  Damages  «=»62(1) — Nuisance  «=5>50(5) — ^Duty  to  Avoid  Loss. 

While  one  injured  by  another's  tort  should  use  ordinary  care  to  pre- 
vent the  damages  from  being  enhanced,  the  rule  has  no  application  to  a 
case  of  nuisance,  or  where  the  injury  could  only  have  been  prevented  by 
an  extraordinary  effort  or  cost ;  the  test  being  what  a  reasonably  prudent 
man  would  do  under  the  circumstances. 

[Ed.  Note. — For  other  cases,  see  Damages,  Cent  Dig.  §  119;  Dea  Dig. 
<@=»62(1);    Nuisance,  Cent  Dig.  §  127;   Dec.  Dig.  «=s>50(5).] 

4.  Nuisance  «=»50(5) — ^Injuries— Care  to  Prevent  Damage. 

Where  persons  Interested  in  the  plaintiff  corporation,  which  was  en- 
gaged in  dairying,  noticed  that  some  of  the  c-attle  were  not  doing  well, 
and  there  was  some  discussion  whether  the  condition  of  the  cattle  was 
caused  by  the  poisoning  of  pastures  from  smoke  emitted  from  defendant's 
smelter,  but  there  was  nothing  more  than  a  suspicion,  plaintiff  will  not 
be  denied  relief  on  the  ground  that  it  should  have  taken  steps  to  prevent 
the  damage,  for  the  injury  was  a  continuing  nuisance,  and  the  evil  ^- 
fects  could  have  been  avoided  only  by  abandonment  of  the  land  for  dairy- 
ing purposes  and  a  complete  interruption  of  plaintiff's  business,  wliidi 
would  have  required  considerable  expense  and  effort 

[Ed.  Note. — For  other  cases,  see  Nuisance,  Cent  Dig.  f  127;  Dec.  Dig. 
<S=>50(5).] 

5.  Appeal  and  Error  ^=»843(4) — Review— Questions  Presented   fob   Re- 

view. 

Where  the  judgment  was  reversed  on  other  grounds,  and  the  failure  of 
the  answer  to  urge  a  particular  defense  could  be  cured  by  amendment 
the  question  whether  the  answer  raised  the  defense  need  not  be  deter- 
mined. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  f  3336; 
Dec.  Dig.  <S=>843(4).] 

6.  Nuisance  ^=>49(5) — ^Proof— Damages. 

Where  plaintiff's  crops  were  injured  by  smelter  smoke  liberated  by  de- 
fendant, recovery  will  not  be  denied  because  the  amount  of  the  injury  was 
not  ascertainable  with  certainty  and  precision,  although  it  cannot  be 
based  on  mere  conjecture ;  the  essential  elements  of  the  cause  of  action 
being  established. 

[Ed.  Note. — ^For  other  cases,  see  Nuisance,  Dec  Dig.  ^=>49(5).] 

^s»For  other  cases  see  same  topic  ft  KET-NUMBER  in  all  Key-Numbered  Dl«esU  ft  Indexes 
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In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  Utah ;  John  A.  Marshall,  Judge. 

Action  by  the  Riverside  Dairy  &  Stock  Farm,  a  corporation,  against 
the  American  Smelting  &  Refining  Company,  a  corporation.  There  was 
judgment  for  plaintiff,  and  defendant  brings  error.  Reversed  and 
remanded. 

F.  H.  Brownell,  of  New  York  City,  and  Richards  &  Richards,  Bag- 
ley  &  Ashton,  and  William  M.  McCrea,  all  of  Salt  Lake  City,  Utah, 
for  plaintiff  in  error. 

Mathonihah  Thomas  and  O.  P.  Soule,  both  of  Salt  Lake  City,  Utah, 
for  defendant  in  error. 

Before  SANBORN  and  CARLAND,  Circuit  Judges,  and  VAN 
VALKENBURGH,  District  Judge. 

VAN  VALKENBURGH,  District  Judge.  The  writ  of  error  in  this 
action  is  prosecuted  from  a  judgment  rendered  in  favor  of  defendant 
in  error,  hereinafter  called  the  plaintiff,  against  the  plaintiff  in  error,' 
hereinafter  designated  the  defendant,  in  the  District  Court  of  the 
United  States  within  and  for  the  district  of  Utah,  upon  a  complaint 
in  an  action  for  damages,  claimed  to  have  been  suffered  by  plaintiff  in 
the  manner  following : 

The  complaint  recites  that  the  plaintiff  and  defendant  are  corpora- 
tions ;  that  the  plaintiff  was  the  owner,  in  possession,  and  entitled  to 
the  possession  of  real  property  situated  in  Salt  Lake  county,  state  of 
Utah;  that  since  about  December  1,  1911,  the  plaintiff  was  engaged 
in  carrying  on  and  conducting  a  dairy  and  stock  farm  upon  said  prem- 
ises; that  since  that  time,  and  for  some  years  prior  thereto,  the  de- 
fendant was  the  owner  of  and  engaged  in  the  operation  of  a  smelter, 
situated  about  2^  miles  southeasterly  of  plaintiff's  lands,  and  that  by 
reason  of  the  operation  of  said  smelter  large  quantities  of  smoke,  gases, 
fiunes,  and  particles  of  a  poisonous  and  deleterious  character  were 
emitted  from  said  smelter,  and  were  injurious  to  and  destructive  of 
all  forms  of  animal  and  vegetable  life,  and  were  carried  over  and  upon 
the  premises  of  the  plaintiff,  thereby  causing  the  crops  upon  plaintiff's 
premises  to  be  less  abundant,  and  thereby  rendering  such  crops  poison- 
ous, unwholesome,  and  unfit  to  be  eaten  by  animals;  that  by  reason 
thereof  the  plaintiff  suffered  injury  to  and  destruction  of  crops  grow- 
ing upon  said  premises ;  and  that  by  inhaling  said  poisonous  substances, 
and  by  eating  the  hay  and  other  products  grown  upon  the  premises,  and 
so  impregnated  with  said  poisonous  elements,  the  horses  and  cattle  of 
the  plaintiff  became  unhealthy,  and  some  of  them  permanently  in- 
jured. The  complaint  further  recites  injuries  to  the  crops,  alleged  to 
have  been  sustained  during  the  years  1912  and  1913,  and  damage  by 
reason  of  the  death  of  horses,  cows,  and  calves,  and  permanent  injuries 
to  cows  and  bulls.  By  its  answer  the  defendant  substantially  traversed 
these  allegations  of  the  complaint,  and  denied  responsibility  for  the  in- 
juries and  damages  charged  to  have  been  sustained  by  the  plaintiff. 
Upon  the  issues  joined,  the  case  was  tried  before  a  jury,  and  judgment 
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was  rendered  upon  a  verdict  in  favor  of  the  plaintiif  in  the  sum  of 
$3,000.  The  foregoing  statement  of  facts  is  taken,  without  material 
change,  from  the  brief  of  plaintiff  in  error,  defendant  below,  and  adopt- 
ed as  correct  by  counsel  for  defendant  in  error.  The  consideration  of 
the  case  is  still  further  simplified  by  this  additional  statement  by  coun- 
sel for  plaintiff  in  error  : 

"For  the  purpose  of  the  presentation  of  this  writ  of  error  It  would  serve  no 
useful  purpose  at  this  time  to  attempt  a  more  complete  statement  of  the 
facts,  for  the  reason  that  such  of  the  facts  and  of  the  evidence  as  Is  Important 
win  be  set  forth  In  discussing  the  several  errors  here  reUed  upon.  Suffice 
It  to  say  that  the  plaintiff  sought  to  establish,  and  Introduced  evidence  tend- 
ing to  show,  that  the  defendant  in  Its  operations  did  emit  poisonous  substances 
that  were  carried  over  and  upon  plaintiff's  premises,  inflicting  the  injury  and 
causing  the  damage  set  forth  in  its  complaint,  and  that  the  defendant  intro- 
duced evidence  tending  to  show  that  in  its  operatipns  the  defendant  did  not 
emit  any  substances  during  the  times  mentioned  In  the  complaint  that  could 
or  did  cause  any  injury  or  damage  whatsoever  to  the  plaintiff.  Upon  these 
questions  aU  that  can  be  said  is  that  there  was  a  conflict  in  the  evidence, 
and  it  is  not  the  purpose  of  the  defendant  in  the  prosecution  of  this  writ  to 
ask  this  court  to  review  them." 

We  come,  then,  directly  to  the  specifications  of  error  assigned.  They 
are,  substantially,  three  in  number:  (1)  The  refusal  of  defendant's 
requested  instruction  No.  14,  by  which  the  question  of  the  proper  meas- 
ure of  damage  to  growing  crops  was  sought  to  be  explained  to  the  jury. 
(2)  The  refusal  of  instructions  3  to  13,  inclusive,  which  sought  to  sub- 
mit to  the  jury  the  question  of  whether,  in  a  case  of  this  nature,  the 
plaintiff  was  required  to  minimize  its  damage  upon  becoming  aware 
that  such  damage  was  threatened.  (3)  The  insufficiency  of  the  evi- 
dence to  justify  submitting  to  the  jury  the  question  of  damages  to  cer- 
tain crops  during  certain  years.  These  three  specifications  will  be  con- 
sidered in  the  order  named. 

[1,  2]  Defendant's  request  No.  14  reads  as  follows: 

''Now  as  to  certain  of  these  matters  the  law  furnishes  a  specific  rule  as  to 
the  measure  of  damage.  The  ordinary  rule  as  to  injury  to  personal  property 
is  that  the  damage  is  measured  by  the  depreciation  in  marlcet  value  of  the 
property  due  to  the  wrongful  act,  estimated  as  of  the  time  and  place  of  the 
injury.  But  when  you  apply  this  rule  to  growing  crops,  its  appUcation  is  im- 
possible; a  growing  crop,  one  that  has  not  matured,  has  no  market  value,  so 
that  we  must  apply  the  rule  In  a  modified  sense.  Regard  must  be  had  to  the 
time  when  the  crop  would  first  have  a  market  value,  and  the  market  value  at 
that  time  and  in  the  nearest  place  must  be  estimated.  Practically,  to  apply 
the  rule,  you  must  consider  what  was  the  crop"  that  the  plaintlflC  .would  have 
raised  if  the  crop  had  been  uninjured  by  smelter  smoke ;  ascertain  the  market 
value  of  that  crop  at  the  nearest  time  and  place  when  it  had  a  market  value, 
and  from  that  subtract  the  market  value  of  the  crop  actuaUy  raised.  Now 
the  difference  would  not  constitute  the  damage,  for  this  reason :  Tliat  certain 
expense  and  labor  would  have  been  saved  the  plaintiff  by  reason  of  this  very 
wrong.  For  Instance,  oats,  com,  beets,  alfalfa,  and  pasture  that  were  not 
raised  would  not  have  to  be  harvested  or  marketed,  and  any  crop  that  was 
not  raised  would  not  have  to  be  marketed  or  gathered.  So  that,  from  this 
difference  to  which  I  have  caUed  your  attention,  you  must  further  subtract 
the  expense  which  the  plaintiff  was  saved.  The  remainder  would  be  the 
plaintiff's  total  damage,  not  the  damage  suffered  by  reason  of  the  smelter 
smoke  and  fumes,  so  that  it  would  still  be  necessary  for  you  to  determine 
the  proportion  of  this  damage  that  was  inflicted  by  this  defendant." 
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The  court  refused  this  instruction,  and  upon  the  question  of  the 
proper  measure  of  damage  to  growing  crops  charged  the  jury  as  fol- 
lows: 

**If  you  find  that  the  operations  of  the  defendant  in  fact  Injured  those  crops, 
as  claimed,  you  should  find  a  verdict  for  the  amount  of  such  recovery,  meas- 
ured by  the  depreciation  in  the  market  value  of  crops  injured  by  reason  of 
the  Injury  inflicted  by  the  defendant,  estimated  as  of  the  time  and  place  of 
the  injury." 

This  instruction,  requested  by  plaintiflf  in  error,  is  a  sufficiently  cor- 
rect statement  of  the  manner  of  applying  the  rule  upon  the  question  of 
the  proper  measure  of  damage  to  growing  crops,  and  either  it  or  some 
substantial  equivalent  should  have  been  given  to  the  jury  for  their  guid- 
ance. In  United  States  Smelting  Co.  v.  Sisam,  191  Fed.  293,  112  C.  C. 
A.  37, 37  L.  R.  A.  (N.  S.)  976,  an  instruction  of  very  similar  import  was 
approved  by  this  court.    It  was  there  said : 

'The  measure  of  damages  to  a  growing  crop  by  a  wrongful  act  which  de- 
stroys it  is  its  value  at  the  time  and  place  of  its  destruction.  The  measure 
of  the  damage  to  a  growing  crop,  injured,  but  not  rendered  worthless,  is  the 
difference  between  the  value  of  that  crop  before  and  after  the  injury  at  the 
time  and  place  thereof.  Where  a  crop  is  injured  from  time  to  time  through- 
out its  growing  season  until  its  maturity  by  sulphurous  fumes  and  their  prod- 
ucts, but  is  not  destroyed,  so  that  it  is  cultivated  throughout  the  season,  har- 
vested, and  marketed,  the  damage  to  it  may  be  lawfully  measured  under  these 
rules  by  the  difference  between  the  value  at  maturity  of  the  probable  crop, 
if  there  had  been  no  injury,  and  the  value  of  the  actual  crop  at  that  time,  less 
the  expense  of  fltting  for  market  that  portion  of  the  probable  crop  which  was 
prevented  from  maturing  by  the  injury." 

It  will  be  observed  that  one  of  the  essential  elements  to  be  considered 
in  arriving  at  the  ultimate  damage,  to  wit,  "the  expense  of  fitting  for 
market  that  portion  of  the  probable  product  which  was  prevented  from 
maturing  by  the  injury,"  was  tendered  by  the  instruction  asked  and 
omitted  in  the  charge  of  the  court.  The  refusal  of  that  instruction, 
therefore,  was  reversible  error. 

[3,  4]  Inasmuch  as  the  judgment  below  must  be  reversed  upon  the 
ground  just  stated,  it  would  ordinarily  be  unnecessary  to  discuss  the 
remaining  assignments;  but,  since  the  case  must  be  remanded  for 
another  trial,  we  deem  it  advisable  to.  add  some  further  suggestions. 
The  second  specification  of  error  is  based  upon  the  refusal  of  certain 
instructions  which  tendered  the  question  of  whether,  in  a  case  of  this 
nature,  a  plaintiff  is  required  to  minimize  his  damage  upon  becoming 
aware  that  such  damage  is  impending.  It  appears  from  the  testimony 
that  during  the  summer  and  fall  of  1912  plaintiff's  cattle  did  not  seem 
to  be  doing  well.  One  of  the  witnesses,  who  was  interested  in  the 
plaintiff  corporation,  noticed  what  he  thought  to  be  smelter  smoke  on 
plaintiff's  premises,  and  there  was  some  discussion  among  some  of  the 
officers  of  the  company  as  to  whether  this  smelter  smoke  was  not  inju- 
riously affecting  the  cattle  by  poisoning  the  pasturage  upon  which  the 
cattle  were  grazing.  This  discussion  appears  to  have  resulted  in  no 
settled  conviction,  nor  in  any  conclusion  above  plain  suspicion  and  spec- 
ulation. No  doubt  the  general  rule  is,  as  stated  by  Mr.  Sutherland  in 
his  work  on  Damages  (volume  1,  3d  Ed.,  §  88,  p.  257),  that: 
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**The  law  Imposes  upon  a  party  Injured  by  another's  breach  of  contract  or 
tort  the  active  duty  of  using  all  ordinary  care  and  making  all  reasonable  exer- 
tions to  render  the  Injury  as  light  as  possible.  If  by  his  negligence  or  willful- 
ness he  allows  the  damages  to  be  unnecessarily  enhanced,  the  increased  loss, 
that  which  was  avoidable  by  the  performance  of  his  duty,  falls  upon  him." 

This,  however,  is  not  absolute  under  all  circumstances  and  has  been 
subjected  to  substantial  modification,  as  well  stated  in  Cyc.  vol.  13,  p. 

75: 

"One  whose  property  is  endangered  or  injured  by  the  negligence  of  another 
must  exercise  reasonable  care  to  protect  it  from  further  injury ;  and  especial- 
ly is  this  rule  true  where  notice  of  the  wrong  or  injury  has  been  brought  home 
to  the  party  seeking  to  recover  damages,  and  he  has  taken  no  steps  to  protect 
himself  from  further  loss.  The  rule  only  requires  a  party  to  protect  himself 
from  the  injurious  consequences  of  the  wrongful  act  by  the  exercise  of  ordi- 
nary care  and  moderate  expense;  such  rule  has  no  application  where  the  in- 
jury could  only  be  prevented  by  extraordinary  effort  or  cost" 

The  rule  has  been  held  not  to  apply  in  cases  of  nuisance,  nor  of  in- 
tentional or  positive  and  continuous  torts. 

"A  person  injured  by  a  nuisance  is  not  precluded  from  a  recovery  by  the 
fact  that  he  might,  by  small  exertion  and  a  small  exi)enditure,  have  prevented 
the  injury;  the  rule  being  that,  as  it  was  the  defendant*s  duty  to  abstain 
from  the  creation  of  the  nuisance,  and  having  created  it,  adjoining  owners 
are  not  bound  to  guard  against  the  consequences  ensuing  therefrom,  when  in 
order  to  do  so  they  are  required  to  expend  time  or  money.  •  •  •  A  party 
is  not  bound  to  expend  a  dollar,  or  to  do  any  act  to  secure  for  himself  the 
exercise  or  enjoyment  of  a  legal  right  of  which  he  is  deprived  by  reason  of  the 
wrongful  acts  of  another."  Wood  on  Nuisances  (3d  Ed.)  tS  84^  435 ;  8  B.  C. 
L.  445 ;  Paddock  v.  Somes,  102  Mo.  226,  238,  14  S.  W.  746,  10  L.  R  A.  254 ; 
Niagara  Oil  Co.  v.  Ogle,  177  Ind.  292,  98  N.  E.  60,  64,  42  L.  K.  A.  (N.  S.)  714, 
Ann.  Cas.  1914D,  67. 

The  rule  is  most  commonly  applied  where  plain  and  certain  dam- 
age has  already  accrued,  and  it  is  obvious  that  still  further  injury  will 
follow  unless  prompt  and  reasonable  measures  are  taken  to  prevent 
Slavin  v.  State  of  New  York,  152  N.  Y.  45,  46  N.  E.  321 ;  City  of 
Jacksonville  v.  Doan,  145  111.  23,  33  N.  E.  878;  Beatrice  Gas  Co.  v. 
Thomas,  41  Neb.  662,  59  N.  W.  925,  43  Am.  St.  Rep.  '711.  The  deci- 
sions uniformly  hold  that  such  acts  of  prevention  as  involve  a  little 
timely  labor  and  expense,  reasonable  exertion,  and  the  exercise  of  due 
diligence  with  the  means  at  hand,  are  the  most  than  can  be  required  of 
a  plaintiff  in  any  given  case.  The  test  is :  What  would  an  ordinarily 
prudent  man  be  expected  to  do  under  like  circumstances  ?  Sutherland 
on  Damages  (3d  Ed.)  pars.  88  and  90,  pages  257  to  262;  Gilbert  v. 
Kennedy,  22  Mich.  117,  132,  133;  Sedgwick  on  Damages  (9th  Ed.) 
vol.  1,  par.  226n,  p.  446;  Harrison  v.  Railway,  88  Mo.  625;  Warren 
V.  Stoddart,  105  U.  S.  224,  229,  26  L.  Ed.  1117;  Burdon  Central  Sugar 
Refining  Co.  v.  Ferris  Sugar  Mfg.  Co.  (D.  C.)  78  Fed.  417,  427,  428 ; 
Western  Real  Estate  Trustees  v.  Hughes,  172  Fed.  206,  96  C  C. 
A.  658. 

**The  rule  In  question  (If  based  upon  the  supposed  duty)  is  simply  one  of 
good  faith  and  fair  dealing."    Gilbert  v.  Kennedy,  supra. 

Under  the  doctrine  to  be  deduced  from  the  authorities,  we  do  not 
believe  the  duty  was  imposed  upon  defendant  in  error  to  take  the  steps 
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which  would  obviously  have  been  necessary  to  avoid  the  injury  it  sus- 
tained. Neither  the  cause  nor  the  extent  of  that  injury  was  so  clear  and 
determinate  as  to  suggest  with  certainty  the  measures  which  must  nec- 
essarily be  taken  by  ordinarily  prudent  men.  Furthermore,  the  de- 
fendant in  error  was  a  dairy  company,  occupying  and  using  its  prem- 
ises in  the  ordinary  course  of  its  business.  It  could  have  avoided  the 
effects  of  this  continuing  nuisance  only  by  the  abandonment  of  its 
land  and  the  complete  interruption  of  that  business.  This  would  in- 
volve expense  and  effort  greatly  in  excess  of  that  required  under  any 
reasonable  application  of  3ie  rule  invoked. 

[6]  It  is  further  urged  by  defendant  in  error  that  a  defense  in  miti- 
gation of  damages  cannot  be  shown  under  a  simple  denial,  but  must 
be  specially  pleaded.  Under  the  practice  obtaining  in  Utah,  the  point 
seems  to  be  well  taken.  Comp.  Laws  Utah,  1907,  §  2968;  Reed  v. 
Union  Central  Life  Insurance  Co.,  21  Utah,  295,  61  Pac.  21.  Inas- 
much as,  however,  upon  trial  anew,  this  defect  in  the  answer,  if  it  be 
one,  may  be  corrected  by  amendment,  it  is  unnecessary  to  pass  upon 
the  question  of  pleading  at  this  time. 

[B]  The  third  specification  urged  by  plaintiff  in  error  cnallenged  the 
sufficiency  of  the  evidence  to  justify  submitting  to  the  jury  the  question 
of  damages  to  certain  crops  during  certain  years.  The  crops  referred 
to  are  described  as  1912  oats,  com,  and  beets,  and  1913  com  and 
alfalfa.  An  examination  of  the  record  produces  the  impression  that 
this  criticism  is  not  without  substance — ^at  least  in  part.  Since,  how- 
ever, upon  another  trial  the  situation  presented  may  be  entirely  changed, 
it  will  be  sufficient  here  to  indicate  briefly,  and  in  general  terms,  the 
character  of  proof  required  to  warrant  submission  and  to  sustain  a 
verdict.  While  it  is  undoubtedly  true  that,  where  it  is  certain  that  dam- 
age has  resulted,  mere  uncertainty  as  to  the  amount  will  not  preclude 
the  right  of  recovery,  and  that  the  injured  party  is  entitled  to  com- 
plete indemnity,  even  though  the  amount  is  not  ascertainable  with 
certainty  and  precision  (Sutherland  on  E>amages  [3d  Ed.]  pp.  3009, 
3010;  8  R.  C.  L.  442;  United  States  Smelting  Co.  v.  Sisam,  191  Fed. 
293,  112  C.  C.  A.  37,  37  L.  R.  A.  [N.  S.]  976),.  nevertheless  it  should 
not  be  left  out  of  mind  that  "any  substantial  recovery  must  not  be  based 
on  guesswork  or  inference,  but  must  be  supported  by  evidence  of  facts, 
circumstances,  and  data  justifying  an  inference  that  the  damages 
awarded  are  a  just  and  reasonable  compensation  for  the  injury  suffer- 
ed" (13  Cyc.  p.  218,  and  cases  cited).  While  the  damages  may  be  of 
such  nature  that  the  amount  cannot  be  calculated  by  some  fixed  and 
certain  rule,  still  all  the  essential  elements  of  the  cause  of  action  must 
be  established,  and  the  evidence  must  support  legal  inferences  under 
which  just  and  reasonable  compensation  may  be  computed  by  the  best 
rule  available  under  the  circumstances  of  the  special  case. 

The  judgment  below  will  be  reversed,  and  the  cause  remanded  for 
further  proceedings  in  conformity  with  the  views  herein  expressed. 

It  is  so  ordered* 
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(236  Fed.  516) 

BROATCH  et  aL  v.  BOYSEN  et  aL  • 

(Circuit  Court  of  Appeals,  Eighth  Circuit    October  13,  1916.) 

No.  4409. 

L  Equity  €=:»66 — Maxims — He  Who  Seeks  Equity  Must  Do  Equity. 

Where  defendaat,  who  agreed  to  obtain  mining  leases  on  Indian  lands 
for  the  benefit  of  himself  and  others,  expended  considerable  sums  In  an 
Injunction  suit  to  perfect  his  rights  and  prevent  the  Indian  agent  from 
excluding  him  from  the  reser\-atlon,  defendant  Is  entitled,  having  ac- 
quired land,  to  demand  that  complainants,  who  sought,  on  the  theory  of 
a  trust,  to  share  In  such  lands,  pay  their  proportionate  share  of  the 
fees  and  expenditures,  though  the  agreement  did  not  contemplate  the 
hiring  of  counsel,  for  he  who  seeks  equity  must  do  equity. 

[Ed.  Note—For  other  cases,  see  Equity,  Cent  Dig.  SS  18S-190;  Dec 
Dig.  €=»66.] 

2.  Tbusts  ^=s>374 — Enforcement — ^Expenditubes. 

Complainants  cannot  prevent  defendant  from  recovering  a  proportion- 
ate share  of  the  expenditures  on  the  ground  that  they  were  of  no  benefit 
to  them. 

[Ed.  Note.— For  other  cases,  see  Trusts,  CJent  Dig.  {{  607-612;  Dec 
Dig.  ,<&=>374.] 

8.  Trusts  €=»374 — Enforcement — Expenditures. 

Though  defendant  conveyed  the  land  to  a  mining  company  wWch  he 
dominated,  and  though  he  disposed  of  a  part  of  the  stoci,  nevertheless 
complainants,  before  being  entitled  to  share  In  the  property,  are  bound 
to  pay  their  proportionate  share  of  expenses  of  prospecting  the  laj^d  and 
of  preparing  it  for  mining  operations,  whether  the  expenditures  occurred 
before  or  after  conveyance,  or  before  or  after  commencement  of  the 
suit 

[Ed.  Note. — For  other  cases,  see  Trusts,  Cent  Dig.  §f  607-612;  Dec 
Dig.  <&=>374.] 

4.  Appeal  and  Error  ^=»743(1),  760(1) — Objections — Record. 

Where  neither  the  assignment  of  errors  nor  the  brief  of  appellants 
referred  to  any  pleadings  or  proof  In  the  record  which  would  have  sus- 
tained the  decree  they  contended  should,  have  been  rendered^  the  con- 
tention must  be  overruled  pn  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  {§  2999, 
3095;   Dec.  Dig.  <&=>743(1),  760(1).] 

5.  Trusts  ^=»374 — Establishment — Decree — Validity. 

Where  complainants  sought  to  establish  a  trust  In  lands  patented  by 
complainant,  and  the  decree  establishing  the  trust  and  requiring  con- 
veyance directed  that  complainants  should,  as  a  condition  precedent  pay 
their  proportionate  share  of  the  expenditures  Incurred  by  defendant 
the  decree  Is  not  subject  to  objection  on  the  ground  that  defendant  had 
disposed  of  a  part  of  the  land  and  could  not  comply  therewith,  for  In 
case  of  inability  the  court  having  jurisdiction  might  direct  compliance 
so  far  as  possible,  with  compensation  for  failure  to  convey  a  portion  of 
the  land. 

[Ed.  Note. — For  other  cases,  see  Trusts,  Cent  Dig.  §}  607-612;  Dec 
Dig.  <®=»374.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Wyoming;  John  A.  Riner,  Judge. 

Action  by  William  J.  Broatch  and  others  against  Asmus  Boysen  and 
another.  From  the  accounting  and  final  decree,  complainants  api>eal. 
Remanded,  with  directions  to  modify  decree. 

^spFor  oUier  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  A  Indexes 
^Rehearing  denied  March  80,  1917. 
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T.  B.  Hardin  and  Harold  B.  Elgar,  both  of  New  York  City,  for  ap- 
pellants. 

John  W.  Lacey,  of  Cheyenne,  Wyo.  (Herbert  V.  Lacey,  of  Cheyenne, 
Wyo.,  on  the  brief),  for  appellees. 

Before  SANBORN  and  GARLAND,  Circuit  Judges,  and  TRIEB- 
ER,  District  Judge. 

SANBORN,  Circuit  Judge.  The  appellants  challenge  the  account- 
ing and  final  decree  made  by  the  court  below  pursuant  to  the  decision 
of  this  court  and  its  mandate  in  Broatch  v.  Boysen  et  al.,  175  Fed.  702, 
710,  99  C.  C.  A.  278.  In  April,  1899,  Boysen  agreed  with  the  appel- 
lants and  others  that  they  would,  at  their  joint  expense,  prospect  for, 
and,  if  possible,  obtain  from  the  United  States,  a  lease  of  a  large  tract 
of  land  in  the  Shoshone  and  Wind  River  Indian  reservation  in  Wyo- 
ing  available  for  coal  and  other  minerals.  Boysen  in  1899  proceeded 
to  acquire  such  a  lease  of  178,000  acres  of  land  for  10  years.  In 
March,  1905  (Act  March  3,  1905,  c.  1452,  33  Stat.  1016),  Congress 
passed  an  act  which  gave  him,  the  lessee,  a  preferential  right  for  30 
days  after  the  government  surveys  of  the  reservation  were  completed 
to  locate  and  enter  for  $10  an  acre  640  acres  of  mineral  or  coal  land 
in  a  square  form  in  that  reservation.  He  then  searched  out,  located, 
and  entered  the  tract  of  land  he  was  entitled  to  take,  and  the  patent 
therefor  was  issued  to  him  on  May  19,  1907.  In  the  year  1905  he 
organized  the  Asmus  Boysen  Mining  Company,  and  after  he  had  en- 
tered the  land  made  a  contract  to  convey  it  to  that  corporation.  He 
expended  large  sums  of  money  in  prospecting  for  coal  and  for  other 
minerals,  in  order  that  he  might  select,  both  for  his  lease  and  for  his 
patent,  land  valuable  for  coal  and  for  other  minerals,  and  he  expended 
much  more  in  endeavors  to  develop  mines  upon  these  lands.  After  he 
had  entered  and  secured  the  patented  land,  the  appellants  brought  this 
suit  against  Boysen  and  the  Boysen  Mining  Company  to  charge  the 
patented  land  with  a  trust  in  their  favor,  and  this  court  directed  the 
court  below  to  render  a  decree,  and  it  did  so : 

**Tliat  an  accountiiig  be  had  of  the  amount  expended  by  Boysen  In  acquir- 
ing the  lease  and  the  patented  land  and  in  the  development  thereof,  and  also 
of  any  amounts  which  he  had  received  therefrom;  that  unless  each  of  the 
complainants  (appellants  here)  John  T.  Clarke  and  William  J.  Broatch  pay  to 
the  defendant  Asmus  Boysen  Mining  Company,  a  corporation  to  whom  the 
lands  have  been  conveyed  since  the  institution  of  this  suit,  the  sum  of  two 
thousand  dollars  ($2,000),  and  in  addition  thereto  the  amount  which  one-six- 
teenth of  said  expenditiu-es  shall  exceed  the  sum  of  $2,000,  within  60  days  aft- 
er the  accounting  shall  be  closed  and  finally  approved  by  the  court,  then  the 
bill  be  dismissed  as  to  them;  that  unless  each  of  the  complainants  (appel- 
lants here)  Robert  C.  Wertz  and  Charles  J.  Woodhurst  pay  to  the  defendant 
the  Asmus  Boysen  Mining  Company  the  amount  which  one-sixteenth  of  said 
expenditures  exceeds  the  sum  of  $2,000,  then  the  bill  be  dismissed  as  to  each 
of  them ;  and  that  in  case  any  of  them  make  the  payment  within  60  days,  then 
the  Asmus  Boysen  Mining  Company  shall  convey  to  each  of  said  four  com- 
plainants who  make  such  payment  one-sixteenth  interest  in  the  said  real  es- 
tate described  in  the  patent." 

Pursuant  to  these  directions  the  District  Court  took  the  account- 
ing, found  and  adjudged  that  within  60  days  from  the  date  of  its  decree 
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each  of  the  complainants  Clarke  and  Broatch  pay  to  the  Mining  Com- 
pany $5,972.06,  and  each  of  the  complainants  Wertz  and  Woodhurst 
pay  to  the  Mining  Company  $3,972.06,  that  upon  payment  by  any  of 
them  of  the  amount  required  of  him  the  Mining  Company  convey  to 
him  one-sixteenth  of  the  patented  real  estate,  and  that  upon  the 
failure  of  any  of  them  to  make  such  payment  within  60  days  after  the 
entry  of  the  decree  the  bill  be  dismissed  as  to  him.  The  basis  of  this 
decree  was  that  the  court  found  that  Boysen  had  legitimately  expended 
in  acquiring  the  lease  and  the  patented  land  and  in  the  development 
thereof  $12,000  counsel  fees,  $6,803.10  as  the  price  of  the  patented  land, 
$61,875  in  driving  the  Cross  Cut  tunnel,  $16,000  in  driving  the  Ander- 
son tunnel,  $3,000  in  driving  smaller  tunnels,  and  $3,000  in  sinking  a 
shaft,  making  in  the  aggregate  $102,678.10,  and  that  he  had  received 
from  the  sale  of  stock  of  the  Boysen  Mining  Company  $39,125,  so  that 
he  had  expended  $63,553.10  more  than  he  had  received. 

[  1  ]  Counsel  for  the  complainant  challenge  this  accounting  in  various 
ways.  They  assail  the  allowance  of  the  $12,000  for  counsel  fees  on  the 
grounds  that  the  payment  thereof  was  not  within  the  trustee's  au- 
thority under  the  agreement  of  April,  1899,  that  it  was  not  reasonable 
compensation  for  tihe  services,  that  the  services  were  not  performed 
until  after  the  selection  of  the  land  by  Boysen,  and  that  the  expendi- 
ture of  this  money  was  of  no  benefit  to  the  complainants.  The  record 
contains  persuasive  proof  that  after  Boysen,  with  much  expense  and 
toil,  for  which  he  has  received  no  allowance  in  this  accounting,  had 
secured,  by  means  of  the  act  of  March  3,  1905,  the  preferential  right 
to  locate  and  enter  "not  exceeding  640  acres  of  mineral  and  coal  lands" 
in  the  Indian  reservation,  the  Secretary  of  the  Interior,  through 
the  Indian  agent  and  the  Indian  police,  prohibited  and  prevented  him 
from  entering  upon  the  reservation,  or  surveying  or  prospecting  any 
land  thereon,  for  the  purpose  of  exercising  his  preferential  right  and 
selecting  his  mineral  and  coal  land.  Thereupon  he  retained  eminent 
counsel,  who  brought  a  suit  for  him  in  the  court  below  for  an  injunction 
forbidding  the  Indian  agent  and  his  agents,  servants,  and  employes 
from  preventing  Mr.  Boysen  from  entering  upon  and  prospecting  the 
reservation,  in  order  to  make  a  selection  of  his  tract  of  640  acres  of 
mineral  and  coal  land.  That  suit  was  tried  by  Hon.  John  A.  Riner, 
the  same  judge  who  personally  took  the  accounting  in  this  case,  and  he 
granted  the  injunction  prayed.  The  Indian  agent  appealed  to  this  court, 
and  the  decree  below  was  here  affirmed.  It  was  only  by  means  of  this 
decree  that  Mr.  Boysen  was  able  to  do  the  necessary  prospecting  and 
examining  of  the  lands  upon  the  reservation  to  warrant  his  selection  of 
the  land  which  the  appellants  are  now  so  strenuously  seeking  to  share 
with  him.  Boysen  testified  that  he  paid  his  counsel  $12,000  for  their 
services  in  that  case,  and  no  witness  comes  to  deny  it.  Counsel  for 
Boysen,  at  the  hearing  on  the  accounting  before  the  court  below, 
oflfered  to  prove  the  value  of  these  services,  if  desired  by  opposing 
counsel,  and  the  latter  postponed  that  proof,  and  it  was  never  made. 
But  Judge  Riner  knew  the  counsel  who  brought  and  conducted  the 
suit  for  the  injunction,  and  the  character  and  value  of  their  services. 
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for  they  had  tried  that  suit  before  him,  and  this  court,  which  heard  the 
appeal  from  his  decree,  is  not  entirely  ignorant  upon  that  subject, 
and  our  conclusion  is  that  there  was  no  error  in  his  finding  that 
those  services  were  reasonably  necessary  and  were  reasonably  worth 
$12,000.  . 

Nor  are  the  objections  that  the  payment  of  these  fees  were  not  within 
the  scope  of  the  authority  of  the  trustee  under  the  old  agreement  of 
1899,  or  that  the  services  were  rendered  after  the  patented  land  was 
selected,  fatal.  It  is  conceded  that  neither  this  nor  many  other  ex- 
penditures relating  to  this  selection  and  development  of  the  patented 
land  were  either  contemplated  by  the  parties,  nor  was  the  trustee  in 
the  old  agreement  of  1899  authorized  by  them  to  make  or  pay  them. 
That  is  not  the  ground  of  their  allowance  by  the  courts.  They  rest 
on  the  maxim  that  he  who  seeks  equity  must  do  equity,  that  Boysen 
used  the  lease  which  he  had  acquired  under  the  contract  of  1899  to 
procure  the  preferential  right  to,  and  finally  to  procure,  the  patented 
land,  that  he  hired  and  paid  his  counsel  to  bring  the  injunction  suit, 
paid  for  the  patented  land,  drove  tunnels  and  sunk  a  shaft  to  prospect 
and  develop  it,  that  the  appellants  now  seek  the  decree  of  a  court  of 
equity  for  a  share  in  this  land,  which  he  thus  selected  and  endeavored  to 
develop,  and  that  it  is  just  and  equitable  that  the  grant  of  their  prayer 
for  a  share  in  this  property  should  be  conditioned  by  the  court,  as  it 
has  been,  by  the  requirement  that  they  first  pay  to  Mr.  Boysen  their 
proportionate  share  of  the  reasonable  expenditures  he  has  made  in 
order  to  prospect,  acquire,  and  develop  the  lease  and  the  patented 
land.  The  counsel  fees  fall  far  within  this  maxim  upon  which  their 
allowance  rests,  and  the  record  proves  that  the  services  for  which  they 
were  paid  were  rendered  before  the  patented  land  was  acquired,  for 
the  purpose  of  selecting  and  obtaining  it. 

[2]  Another  objection  to  the  allowance  of  the  amount  paid  for 
these  fees  is  that  the  services  for  which  this  amount  was  paid  were  of 
no  benefit  to  the  appellants.  The  answer  is  they  seek  the  land  those 
services  aided  to  secure,  and  since  they  were  incurred  and  paid  by  Boy- 
sen in  undoubted  good  faith,  for  the  purpose  of  procuring  this  land,  and 
the  evidence  satisfies  they  aided  to  do  so,  it  would  be  inequitable  to 
permit  the  appellants  to  share  in  it  without  paying  their  proportion  of 
this  legitimate  expense  of  procuring  it. 

[3]  Objection  is  made  to  the  allowance  of  any  amounts  whatever  for 
prospecting  or  developing  the  leased  land  or  the  patented  land:  (1)  Be- 
cause the  evidence  fails  clearly  and  definitely  to  show  that  the  amounts 
allowed  by  the  court  below  were  expended  prior  to  the  selection  of  the 
land,  in  order  to  make  the  selection,  or  prior  to  the  commencement  of 
this  suit  and  the  filing  of  the  lis  pendens  herein.  But  there  is  substan- 
tial and  persuasive  evidence  of  the  expenditure  by  Mr.  Boysen  of  at 
least  the  amounts  allowed  for  the  purpose  of  acquiring  the  lease  and 
the  patented  land,  and  for  the  purpose  of  developing  the  leased  land 
and  the  patented  Idnd.  The  allowance  of  amounts  expended  by  him 
in  the  development  of  these  lands  after  they  were  selected,  and  after 
this  suit  was  commenced  and  the  lis  pendens  filed,  fall  equally  under 
the  mandate  of  this  court,  the  decree  for  the  accounting,  and  the  maxim 


Digitized  by  VjOOQIC 


572  149  O.  C.  A.  REPORTS 

that  he  who  seeks  equity  should  do  equity.  (2)  That  some  of  the 
amounts  expended  for  development  of  the  patented  land  were  spent 
in  prospecting  for  copper.  But  expcpditures  in  developing  the  land 
by  prospecting  for  copper  within  it  fall  "in  the  same  class  as  the  expendi- 
tures last  mentioned,  and  they  were  allowable  for  the  same  reason  as 
were  other  expenses  of  development  (3)  That  a  large  portion  of  the 
amounts  allowed  for  sinking  the  shaft  and  prospecting  upon  the  pat- 
ented property  was  made  after  the  land  was  conveyed  to  the  Boysen 
Mining  Company,  that  all  of  these  amounts  were  expended  by  the 
Mining  Company  for  the  benefit  of  its  own  stockholders,  that  they 
were  not  expended  by  Boysen  as  trustee,  and  that  they  were  not  ex- 
pended until  after  the  commencement  of  this  suit.  But  the  evidence 
convinces  that  the  Boysen  Mining  Company  was  but  the  creature  of 
Boysen,  that  he  owned  and  controlled  a  majority  of  its  stock,  that  he 
furnished,  either  directly  or  indirectly,  substantially  all  the  money,  ex- 
cept the  $39,125  obtained  from  the  sale  of  some  of  its  stock,  charged 
against  Mr.  Boysen  by  the  court  below  in  the  accounting,  that  was 
expended  in  sinking  the  shaft,  prospecting  upon  and  developing  the 
patented  property,  and  as  the  appellants  ask  the  court  to  cause  the 
Boysen  Mining  Company  to  convey  to  them  their  share  of  this  prop- 
erty, it  would  be  inequitable  to  do  so  without  requiring  them  to  pay 
their  share  of  these  expenditures  in  developing,  whether  Boysen  made 
them  before  or  after  the  conveyance  to  the  Mining  Company,  or  be- 
fore or  after  the  commencement  of  this  suit. 

[4]  There  was  a  provision  in  the  agreement  of  1899  that,  if  any  of 
the  parties  to  it  failed  to  make  the  payments  required  of  them  imder 
the  contract,  their  interests  in  the  partnership  created  thereby  might 
be  sold  by  the  trustee  on  30  days'  notice ;  and  it  is  assigned  as  error  that 
the  court  below  failed  to  decree  the  sale  of  9  shares  of  other  parties 
to  that  agreement  than  Boysen  and  the  appellants.  But  no  reference 
is  found  in  the  assignment  of  errors,  or  in  the  brief  of  appellants,  to 
any  pleadings  or  proof  in  the  record  which  would  have  sustained  any 
such  decree,  and  none  has  been  discovered. 

[6]  Complaint  is  made  that  the  decree  on  the  accounting  requires 
each  of  the  appellants  to  make  the  payment  required  of  him  within 
60  days  after  the  entry  of  the  decree,  and  that  it  provides  that  in 
case  any  of  them  fails  to  do  so  the  suit  shall  be  dismissed  as  to  him, 
because  the  title  to  88  acres  of  the  patented  land  is  no  longer  in  the 
Boysen  Mining  Company,  and  it  cannot  convey  one-sixteentii  interest 
therein  to  any  of  the  appellants.  But  the  decree  requires  the  Boysen 
Mining  Company  to  convey  one-sixteenth  interest  of  the  patented  land 
to  each  of  the  appellants  upon  his  making  the  payment  required  of  him. 
That  conveyance  is  conditioned  on  the  payment  required,  and  in  the 
nature  of  the  case  the  payment  is  conditioned  upon  the  conveyance, 
and  ample  power  is  vested  in  the  court  below  to  prevent  injustice  tin- 
der this  decree.  If  the  Mining  Company  has  not  now  the  title  and 
power  necessary  to  convey  one-sixteenth  interest  ia  the  entire  patented 
tract,  it  may  yet  acquire  that  title  and  power  before  any  of  the  appel- 
lants is  ready  to  pay  the  amount  required  of  him,  and  the  Mining  Com- 
pany may  make  the  conveyance.    If  it  cannot  and  does  not  do  so,  the 
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court  below  has  ample  jurisdiction  and  power,  and  may  then  exercise 
it  by  supplemental  decree,  or  by  modification  of  the  decree  for  the 
accounting,  so  as  to  require  the  Mining  Company  to  convey  the  one- 
sixteenth  interest  as  far  as  it  can  do  so,  and  to  make  compensation  for 
its  failure  to  convey  one-sixteenth  interest  in  the  entire  tract  as  is  often 
provided  in  cases  of  specific  performance  of  contracts.  Fry  on  Specific 
Performance  of  Contracts  (3d  Ed.)  §§  1222,  1223,  1224;  Pomeroy  on 
Contracts  (2d  Ed.)  §  438.  The  portion  of  the  decree  upon  the  ac- 
counting here  challenged  is  in  accord  with  the  mandate  and  opinion 
of  this  court  and  with  the  decree  for  the  accounting,  and  it  is  not  er- 
roneous. 

It  is  assigned  as  error  that  the  amount  required  by  the  decree  upon 
the  accounting  to  be  paid  by  each  of  the  appellants  is  $2,000  more 
than  it  should  be.  Appellees  confess  this  error,  and  the  record  dis- 
closes the  fact  that  it  must  have  arisen,  not  from  any  mistake  in  the 
accounting  which  resulted  in  the  finding  of  a  balance  of  credit  to  Boy- 
sen  of  $63,533.10,  but  in  the  divisioij  of  that  sum  by  16,  and  in  the 
cases  of  Clarke  and  Broatch  in  the  addition  of  $2,000  to  that  quotient. 
There  was  no  other  error  in  the  decree.  That  decree,  therefore,  must 
be  so  modified  that  the  amount  required  to  be  paid  by  each  of  the  ap- 
pellants Broatch  and  Clarke  shall  become  $3,972.06,  and  the  amount 
to  be  paid  by  each  of  the  appellants  Wertz  and  Woodhurst  shall  be- 
come $1,972.06.  . 

Let  the  case  be  remanded  to  the  court  below,  with  directions  to  that 
court  so  to  modify  its  decree,  and,  thus  modified,  that  decree  is  af- 
firmed. 


(236  Ffed.  521) 

BOABD  OF  EDUCATION  OF  SALT  LAKE  CITY,  UTAH,  et  al.  v.  LBARY 

(three  cases). 

(Circuit  Court  of  Appeals.  Eighth  Circuit    October  13,  1916.) 
Nos.  175,  4708.  4709. 

1.  Bankbuptct  ^=»440 — ReView — Petition  to  Revise. 

Where,  In  a  proceeding  by  a  trustee  In  bankruptcy  for  a  summary  order 
to  obtain  possession  of  property,  the  District  Court  erroneously  retains 
Jurisdiction  to  adjudicate  the  merits.  Its  actloa  can  be  corrected  on 
petition  to  revise. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  (Dent  Dig.  §  915;  Dec. 
Dig.  «®=>440.] 

2.  Bankruptcy  «=»293(1) — ^Pbocesdings — Jubisdiotion  of  Distbict  Court. 

Where  defendant  had  possession  of  property  long  prior  to  the  filing  of 
the  petition  In  bankruptcy,  claiming  a  Uen  thereon  and  asserting  title 
to  it  under  contract,  the  bankruptcy  court,  on  petition  by  the  trustee  for 
a  summary  order  requiring  delivery  of  possession,  is  without  Jurisdiction 
to  determine  title  to  the  property,  defendant  filing  an  answer  asserting 
its  adverse  claim  of  lien  and  title  and  challenging  the  summary  Juris- 
diction of  the  court,  for  in  such  case  the  court  could  proceed  to  summarily 
adjudicate  the  matter  only  by  consent. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  {  411;  Dec 
Dig.  <g=D29:i(l).]  ^^^ 
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3.  Bankruptcy  ^=»288(1)— Pboceedinos — Jurisdiction — ^Appbabanck. 

Upon  a  contractor's  default,  the  board  of  education  of  a  dty  took 
possession  of  his  property  used  In  the  work,  asserting  a  lien  thereon,  and 
subsequently  recovered  judgment  against  the  contractor  and  his  surety^ 
which  provided  that  upon  payment  the  surety  should  be  subrogated  to 
all  the  rights  of  the  board.  On  petition  by  the  trustee  in  bankruptcy  of 
the  contractor  for  a  summary  order  requiring  delivery  of  possession,  the 
surety,  which  had  not  paid  the  Judgment,  voluntarily  appeared,  but  an- 
nounced that  counsel  for  the  board  would  represent  its  interests.  Held 
that,  as  the  surety  had  not  paid  the  judgment  and  was  not  subrogated  to 
the  rights  of  the  board,  the  bankruptcy  court  did  not  have  Jurisdiction 
over  the  proceeding  on  the  theory  that  the  surety  was  the  real  party  in 
interest,  and,  having  voluntarily  appeared,  a  plenary  suit  was  un- 
necessary. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Gent.  Dig.  |  447;  Dea 
Dig.  «=»288(11.] 

Petition  to  Revise  Order,  Appeal  from,  and  in  Error  to  the  District 
Court  of  the  United  States  for  the  District  of  Utah;  TiUman  D.  John- 
son, Judge. 

Petition  by  William  H.  Leary,  trustee  in  bankruptcy,  of  the  Wright- 
Osbom  Company,  a  corporation,  bankrupt,  against  the  Board  of  Edu- 
cation of  Sale  Lake  City,  Utah,  and  another.  A  summary  order  of 
the  referee  was  confirmed  by  the  District  Court  on  petition  for  re- 
view, and  defendants  petition  to  revise,  appeal,  and  bring  error.  Ap- 
peal and  writ  of  error  dismissed,  petition  to  revise  sustained,  and  order 
set  aside. 

A.  L.  Hoppaugh,  of  Salt  Lake  City,  Utah  (E.  A.  Walton,  Benner  X. 
Smith,  M.  E.  Wilson,  and  T.  D.  Walton,  all  of  Salt  Lake  City,  Utah, 
on  the  brief),  for  petitioners,  appellants  and  plaintiffs  in  error. 

J.  D.  Skeen,  of  Salt  Lake  City,  Utah  (D.  A.  Skeen  and  W.  H.  Wil- 
kins,  both  of  Salt  Lake  City,  Utah,  on  the  brief),  for  respondent,  ap- 
pellee, and  defendant  in  error. 

Before  CARLAND,  Circuit  Judge,  and  TRIEBER  and  VAN 
VALKENBURGH,  District  Judges. 

VAN  VALKENBURGH,  District  Judge.  July  1,  1912,  the  Board 
of  Education  of  Salt  Lake  City,  Utah,  contracted  with  Wright-Osbom 
Company,  a  corporation,  to  install  a  heating  and  ventilating  system  in 
the  Salt  Lake  High  School  Building  for  the  sum  of  $53,'789.  The  con- 
tractor furnished  to  the  Board  of  Education  a  performance  bond  with 
Fidelity  &  Deposit  Company  of  Maryland  as  surety.  The  written  con- 
tract between  the  parties  contained  the  following  among  other  provi- 
sions : 

**Should  the  contractor  at  any  time  refuse  or  neglect  to  supply  a  sufficiency 
of  properly  skilled  workmen,  or  of  materials  of  the  proper  quality,  or  fail 
in  any  respect  to  prosecute  the  work  with  promptness  and  diligence,  or  fail  iu 
the  performance  of  any  of  the  agreements  herein  contained,  such  refusal,  neg- 
lect, or  failure  being  certified  by  the  architects,  the  said  second  party  shall 
be  at  liberty,  after  three  days*  written  notice  to  the  contractor  or  to  any  of 
his  agents,  to  provide  any  such  labor  or  materials,  and  to  deduct  the  cost 
thereof  from  any  money  then  due  or  thereafter  to  become  due  to  the  eon- 
tractor  under  the  contract  and  such  certificates  of  the  architects,  together 
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witb  the  action  of  the  board  thereon,  shall  be  final  and  conclnslve ;  and  If  the 
architects  shall  certify  that  such  action  be  taken,  the  said  second  party 
shall  also  be  at  liberty  at  once  to  terminate  the  employment  of  the  contractor 
for  the  said  work,  and  immediately  to  enter  upon  the  premises  and  to  take 
possession  of  all  materials  thereon,  together  with  all  tools,  machinery,  appa- 
ratus, and  conveniences,  and  in  case  of  such  discontinuance  of  the  employ- 
ment of  the  contractor,  he  shall  not  be  entitled  to  receive  any  further  pay- 
ment under  this  contract  until  the  said  work  shall  be  wholly  finished,  at 
which  time,  If  the  unpaid  balance  of  the  amount  to  be  paid  under  this  con- 
tract shall  exceed  the  expenses  incurred  by  the  said  second  party  in  finishing 
the  work,  such  excess  shall  be  paid  by  the  said  second  party  to  the  contractor, 
but  if  such  expense  shall  exceed  such  unpaid  balance,  the  contractor  shall 
pay  the  difference  to  the  said  second  party.  The  expense  incurred  by  the  said 
second  party,  as  herein  provided,  either  for  furnishing  materials,  or  for  finish- 
ing the  work  and  any  damages  incurred  through  such  default,  together  with 
the  value  of  the  use  of  tools,  machinery,  materials,  and  conveniences  that  may 
be  taken  by  the  said  second  party,  shall  be  audited  and  certified  by  the 
architects,  and  the  decision  of  the  said  second  party  thereon  shall  be  final 
and  conclusive.  And  this  shall  be  construed  to  mean,  not  only  the  comple- 
tion of  the  heating  and  ventilating  system  for  the  buildings,  but  the  removal 
of  all  rubbish  from  the  same,  as  well  as  from  the  grounds.*' 

The  Wright-Osbom  Company  entered  upon  the  work,  took  materials 
and  tools  to  the  grounds,  installed  the  boilers,  and  received  the  sum  of 
$7,(^  as  partial  payment  on  account,  which  was  credited  on  the  con- 
tract price.  The  company  continued  its  work,  under  the  contract,  until 
on  or  about  January  17,  1913,  on  which  date,  upon  certificate  of  the 
architects  in  charge,  the  Board  of  Education  terminated  the  employ- 
ment because  of  various  alleged  breaches  of  the  contractor,  among 
which  was  the  furnishing  of  material  certified  to  be  defective  and  not 
in  accordance  with  specifications.  The  Board,  under  the  provisions  of 
the  contract,  completed  the  work  at  an  alleged  loss  of  $23,410.56, 
which  included  payments  theretofore  made  to  the  contractor.  It  re- 
tained possession  of  and  used  some  of  the  tools  and  materials  which  it 
took  over  upon  assuming  the  completion  of  the  work.  On  or  about 
August  24,  1914,  it  brought  suit  in  the  state  court  within  and  for 
Salt  Lake  county,  Utah,  against  the  Wright-Osbom  Company  and  its 
surety  to  recover  its  loss  aforesaid.  October  23,  1915,  judgment,  in 
the  sum  of  $17,041.55,  was  entered  in  its  favor.  The  Board,  at  all 
times  since  January  17,  1913,  had  retained  in  its  possession  certain  ma- 
terials and  tools  which  had  been  placed  upon  its  property  by  the  con- 
tractor, and  upon  which  it  claimed  a  lien  under  its  contract  and  in  eq- 
uity for  the  partial  satisfaction  of  the  contractor's  indebtedness  to  it. 
Respecting  such  materials  and  tools  the  state  court  made  the  follow- 
ing provision  in  the  judgment  entered: 

"And  it  further  appearing  to  the  court  that  upon  the  payment  to  the 
plaintiff  by  the  defendant.  Fidelity  &  Deposit  Company  of  Maryland,  of  said 
Judgment,  and  interest  thereon  and  costs,  that  it  should  be  subrogated  to  the 
rights  of  the  plaintiff  in  and  to  said  materials  and  tools.  Now,  therefore,  it 
is  hereby  ordered,  adjudged,  and  decreed  that  upon  the  payment  to  the 
plaintiff  by  the  defendant,  FideUty  &  Deposit  CJompany  of  Maryland,  of  the 
amount  of  said  Judgment  and  interest  and  costs,  that  it  shall  be  subrogated 
to  all  the  rights  of  the  plaintiff  under  said  contract  for  the  repayment  by 
the  said  Wright-Osbom  Company  of  the  moneys  s6  paid,  and  as  security  for 
said  payment,  it  Is  entitled  to  the  said  materials  and  tools  and  that  said 
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defendant  shall  thereupon  be  entitled  to  the  possession  thereof,  and  that 
the  plaintiff  shall  thereupon  deliver  to  said  defendant,  Fidelity  &  Deposit 
Ck>mpany  of  Maryland,  the  possession  thereof." 

This  judgment  still  remains  unsatisfied.  Meantime,  on  April  5,  1913, 
a  petition  in  bankruptcy  was  filed  against  the  Wright-Osbom  Company, 
and  an  adjudication  followed  on  June  12,  1913.  Oii  July  20,  1915,  more 
than  two  years  after  the  adjudication,  and  during  the  pendency  of  the 
proceeding  in  the  state  court,  William  H.  Leary,  trustee,  filed  in  the 
District  Court  of  the  United  States  at  Salt  Lake  City  a  petition  pray- 
ing a  summary  order  upon  the  Board  of  Education  requiring  it  to  de- 
liver to  said  trustee  the  materials  and  tools  retained  and  held  by  the 
Board  as  aforesaid.  The  Board  answered,  claiming  a  lien  upon  and 
title  to  said  property,  and  denying  the  summary  jurisdiction  of  the 
bankruptcy  court  Issues  were  framed  upon  which,  on  the  6th  day  of 
January,  1916,  the  referee  made  an  order  retaining  jurisdiction  in  the 
premises,  holding  that  the  Board  had  neither  title  to  nor  lien  upon  the 
property  in  question,  and  directing  the  trustee  to  take  the  same  into  his 
possession.  Upon  petition  for  review,  this  order  of  the  referee  was 
confirmed  by  the  District  Court. 

Two  specifications  of  error  are  presented:  (1)  The  court  erred  in 
holding  that  the  bankruptcy  court  had  summary  jurisdiction.  (2)  The 
court  erred  in  its  decision  on  the  merits.  In  our  opinion  it  will  be  nec- 
essary to  consider  only  the  first  of  these  assignments. 

[1]  Counsel  for  the  Board  of  Education,  being  in  doubt  as  to  the 
method  provided  by  the  Bankruptcy  Act  to  insure  a  review  by  this 
court,  have  adopted  the  expedient  of  bringing  their  case  here  by  peti- 
tion to  revise,  by  appeal,  and  by  writ  of  error.  In  the  view  we  take,  it 
is  unnecessary  to  determine  whether  appeal  will  lie,  and  a  writ  of  error 
cannot  be  entertained.  Both  are  accordingly  dismissed.  It  is  conclu- 
sively established  that  where,  in  a  case  like  this,  the  District  Court  er- 
roneously retains  jurisdiction  to  adjudicate  the  merits,  its  action  can 
be  corrected  on  review.  Shea  et  al.  v.  Lewis  et  al.,  206  Fed.  877,  880, 
124  C.  C.  A.  537,  and  cases  cited;  Courtney  v.  Shea  et  al.,  225  Fed. 
358,  140  C.  C.  A.  382. 

[2]  It  will  be  remembered  that  the  petitioner.  Board  of  Education, 
had  possession  of  the  property  in  question  long  prior  to  the  filing  of 
the  petition  in  bankruptcy,  and  claimed  a  lien  upon  and  title  to  it,  un- 
der contract  and  otherwise,  to  recoup  itself  for  any  losses  that  might 
accrue  from  alleged  breaches  on  the  part  of  the  contractor.  That  prop- 
erty had  never  been  reduced  to  possession  by  the  trustee,  or  any 
other  ofiicer  of  the  bankruptcy  court,  as  the  property  of  the  bank- 
rupt. When  the  trustee  filed  his  reclamation  petition,  on  the  28th  of 
July,  1915,  upon  which  the  order  here  complained  of  is  based,  the  Board 
of  Education  promptly  filed  answer  asserting  its  adverse  claim  of  lieH 
and  title  and  challenging  the  summary  jurisdiction  of  the  bankruptcy 
court.  Under  such  circumstances,  it  seems  unnecessary  to  do  more 
than  to  cite  respondent  to  the  repeated  decisions  of  this  court  in  which 
the  rule,  and  the  reasoning  upon  which  it  is  founded,  have  been  stated 
with  elaboration.    In  re  Rathman,  183  Fed.  913,  106  C.  C.  A.  253; 
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Shea  et  al.  v.  Lewis  et  al.,  206  Fed.  877,  880,  124  C.  C.  A.  537.    In  the 
latter  case  it  was  said : 

"The  bankruptcy  court,  however,  has  jurisdiction  imder  an  order  to  show 
cause  to  Investigate  and  determine  whether  or  not  It  had  at  the  time  the 
petition  for  the  order  to  show  cause  was  filed,  or  at  any  other  time,  actual 
possession  of  the  property  Involved  In  the  order,  and  whether  those  asserting 
lien  or  title  have  a  substantial,  or  only  a  frivolous  and  baseless,  adverse 
claim.  In  re  Rathman,  183  Fed.  913,  918,  106  C.  C.  A.  253;  Mueller  v.  Nu- 
gent, 184  U.  S.  1,  22  Sup.  Ct  269,  46  L.  Ed.  405;  Bryan  v.  Bernhelmer,  181 
U.  S.  188,  21  Sup.  Ct.  557,  45  L.  Ed.  814 ;  Louisville  Trust  Co.  v.  Comingor, 
184  U.  S.  18,  22  Sup.  Ct  293,  46  L.  Ed.  413.  If  it  had  no  such  possession,  and 
if  the  claim  asserted  is  actual  and  substantial,  as  distinguished  from  one 
merely  colorable  and  fictitious,  it  may  proceed  no  further,  but  should  de- 
cline to  adjudicate  on,  the  merits  without  consent  If  it  errs  in  its  ruling 
either  way,  Its  action  Is  subject  to  review.  Mueller  v.  Nugent,  184  U.  S.  1,  15, 
22  Sup.  Ct  269,  46  L.  Ed.  405.  Such  a  claim  may  be  adverse  and  substantial, 
even  though  in  fact  fraudulent  and  voidable.  Johnston  v.  Spencer,  195  Fed, 
215,  115  C.  C.  A.  167 ;  Cooney  v.  Collins,  176  Fed.  189,  192,  99  C.  C.  A.  543 ; 
Mueller  v.  Nugent,  184  U.  S.  15,  22  Sup.  Ct  269,  46  L.  Ed.  405;  In  re  Michie 
(D.  C.)  116  Fed,  749." 

It  is  apparent  from  the  statement  of  the  case  that  the  contention  of 
the  petitioner  discloses  a  contested  matter  of  right,  involving  some  fair 
doubt  and  reasonable  room  for  controversy,  as  distinguished  from  a 
claim  merely  colorable  or  fictitious.  It  asserts  an  adverse  claim  to 
the  property  in  controversy  which  entitles  it  to  a  trial  in  due  course 
rather  than  in  a  summary  proceeding.  Shea  et  al.  v.  Lewis  et  al.,  su- 
pra; Johnston  v.  Spencer,  195  Fed.  215,  220,  115  C.  C.  A.  167;  In  re 
Rathman,  183  Fed.  913,  929,  106  C.  C.  A.  253. 

[3]  The  claim,  however,  is  made  that  under  the  right  of  subrogation 
adjudged  to  it  in  the  state  court  the  Surety  Company  and  not  the 
Board  of  Education  is  the  real  party  in  interest ;  that  the  former  com- 
pany voluntarily  appeared  in  this  proceeding  and  submitted  to  the  juris- 
diction of  the  bankruptcy  court;  but  the  judgment  of  the  state  court 
conferred  this  right  upon  the  Surety  Company  only  upon  the  condition 
that  it  should  pay  to  the  Board  of  Education  the  amount  of  that  judg- 
ment with  interest  and  costs.  This  condition  has  not  yet  been  per- 
formed, and  the  interest  of  the  Board  of  Education  is  substantial  and 
subsisting.  Furthermore,  counsel  for  the  Surety  Company,  in  entering 
its  appearance,  announced  that: 

"The  interests  of  the  school  board  and  of  my  clients  are  the  same  so  far  as 
defeating  the  claim  of  the  trustee  in  this  action.  Counsel  for  the  board  wUl 
represent  our  interests." 

Thus  the  Surety  Company  adopted  all  the  defenses  interposed  by 
the  Board  of  Education,  including  its  challenge  to  the  jurisdiction  of 
the  bankruptcy  court. 

Counsel  for  respondent  urge  that,  upon  the  evidence  adduced,  the 
finding  upon  the  merits  should  be  in  its  favor.  But  this,  if  true,  does 
not  meet  the  situation  presented.  The  question  is  one  of  jurisdiction. 
The  petitioners  are  asserting  in  good  faith  a  superior  lien  upon,  and 
title  to,  property  in  their  possession,  and  never  at  any  time  in  the  pos- 
session of  tfie  trustee,  or  other  officer  of  the  bankruptcy  court.  They 
are  entitled  to  have  their  rights  adjudicated  in  a  plenary  action,  unless 
149C.C.A.— 37 
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they  voluntarily  submit  to  the  summary  jurisdiction  sought  to  be  exer- 
cised. This  they  have  consistently  declined  to  do.  If  this  right,  guar- 
anteed by  the  law  and  uniformly  recognized  by  the  courts,  can  be  ex- 
tinguished by  an  ultimate  adverse  decision  on  the  merits,  it  becomes  at 
once  unsubstantial  and  valueless. 

The  petition  to  revise  is  sustained,  and  the  order  of  the  District 
Court  is  vacated  and  set  aside,  with  directions  to  dismiss  the  summary 
proceeding  as  to  the  property  embraced  within  the  order  of  the  referee, 
without  prejudice,  however,  to  the  right  of  the  trustee,  if  so  advised,  to 
institute  suit  in  a  court  of  competent  jurisdiction  for  the  recovery  of 
the  property  in  question. 

It  is  so  ordered. 


(230  Fed  526) 

HANNETT  v.  VICTOR-AMERICAN  FUEL  CO. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    October  5,  1916.) 

No.  4703. 

1.  Mastkb  and  Servant  «=»219(2) — ^Injubies  to  Sebvant^-Assumptiow  of 

Risk. 

A  servant,  hy  enterlog  or  continuing  in  the  employment  of  the  master 
without  complaint,  assumes  the  risks  and  dangers  of  the  service  which 
he  knows  and  appreciates.  Including  those  Incident  to  the  employment 
and  contemplated  In  the  contract  of  hiring,  and  those  arising  from  the 
failure  of  the  master  to  discharge  his  duty  to  exercise  ordinary  care  to 
furnish  a  reasonably  safe  place  of  work  and  appliances. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  i  611; 
Dec  Dig.  <g»219(2).] 

2.  Masteb  and  Sebvant  ^=»217(7) — Injtjbies  to  Sebvant — ^Assumption  of 

Risk. 

While  a  servant  Is  not  required  to  investigate  to  ascertain  whether 
the  duty  of  the  master  has  been  performed,  he  is  charged  with  notice  of 
those  risks  which  are  so  patent  as  to  be  readily  observed  by  him  by  the 
reasonable  use  of  his  senses. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  {  581 ; 
Dec.  D'ig.  <5=»217(7).] 

3.  Masteb  and  Sebvant  ^s»217(23) — ^Injubies  to  Sebvant — ^Assumption  of 

Risk. 

A  coal  miner,  familiar  with  the  danger  of  the  falling  of  the  roof  of  a 
mine,  though  he  did  little  of  the  actual  excavating  himself,  was  called, 
with  others,  by  the  foreman  to  remove  rocks  which  had  fallen  when  props 
supporting  the  roof  had  been  knocked  down.  While  at  work,  more  of  the 
roof  fell.  The  foreman  then  tested  the  roof,  as  did  the  miner  himself. 
Upon  hearing  a  cracking  noise,  another  of  the  employes  fled,  and  shortly 
thereafter  a  section  of  the  roof  fell,  killing  the  miner.  Held,  that  be 
assumed  the  risk  of  the  injury,  having  made  an  Independent  investigation 
himself. 

LEd.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  |  591 ; 
Dec.  Dig.  <@=»217(23).] 

4.  Masteb  and   Sebvant  ^=»222(2) — ^Injubies  to  Sebvant — ^Assumption  of 

Risk. 

In  such  case,  ^here  there  was  no  evidence  of  any  disinclination  on  the 
part  of  the  miner  to  incur  the  danger,  or  showing  that  a  refusal  would 
have  resulted  in  discharge,  his  assumption  of  the  risk  cannot  be  denied, 

^=9For  other  cases  see  same  topic  A  KBY-NUMBER  in  all  Key-Numbered  Digesu  4  Indexea 
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on  the  ground  that  his  failure  to  continue  the  work  would  have  caused 
his  discharge. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Gent.  Dig.  S 
649;    Dec.  Dig.  <8=5>222(2).] 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  New  Mexico;  John  C.  Pollock,  Judge. 

Action  by  A.  T.  Hannett,  administrator  of  the  estate  of  Nick  Livaich, 
against  the  Victor- American  Fuel  Company.  There  was  a  judgment 
for  defendant,  and  plaintiff  brings  error.    Affirmed. 

H.  B.  Jamison,  of  Albuquerque,  N.  M.  (A.  T.  Hannett,  of  Gallup, 
N.  M.,  on  the  brief),  for  plaintiff  in  error. 

Kenaz  Huffman,  of  Denver,  Colo.  (Caldwell  Yeaman  and  Frank  E. 
Gove,  both  of  Denver,  Colo.,  on  the  brief),  for  defendant  in  error. 

Before  SANBORN,  Circuit  Judge,  and  TRIEBER  and  VAN 
VALKENBURGH,  District  Judges. 

VAN  VALKENBURGH,  District  Judge.  This  is  a  suit  brought 
by  plaintiff  in  error,  as  administrator,  to  recover  for  the  death  of  one 
Nick  Livaich,  who  was  employed  by  defendant  in  error  in  pne  of  its 
mines  in  the  county  of  McKinley,  state  of  New  Mexico.  The  deceased 
was  a  mule  driver,  whose  regular  duties  consisted  in  hauling  coal  from 
the  interior  of  the  mine  and  in  returning  empty  cars  to  be  refilled.  In 
this  capacity  he  was  what  is  known  in  this  business  as  a  "company 
man,"  by  which  is  meant  that  class  of  employe  who,  when  not  actively 
engaged  in  the  discharge  of  his  regular  duties,  is  subject  to  the  call 
of  the  foreman  for  any  general  work  about  the  mines.  This  included 
the  cleaning  up  and  clearing  of  slopes  and  passages  wherever  they  be- 
came obstructed  by  a  fall  of  coal  or  otherwise.  At  the  time  of  his 
death  Livaich  had  been  working  in  this  same  mine,  in  the  capacity  stat- 
ed, for  a  considerable  period.  From  the  statement  of  his  brother,  it 
appears  that  he  had  worked  a  long  time  in  coal  mines,  although  not 
always,  nor  perhaps  generally,  employed  in  the  actual  digging  of  coal. 
Nevertheless  he  is  shown  to  have  been  familiar  with  all  the  varied  ac- 
tivities of  coal  mining,  and  with  this  mine  in  particular.  The  slope  in 
which  the  accident  occurred  was  driven  for  a  long  distance  through 
sandstone  rock;  above  the  rock,  forming  its  roof,  were  deposits  of 
coal.  The  formation,  generally,  was  such  that  supports  were  deemed 
unnecessary,  but  at  some  points,  for  greater  safety,  the  roof  had  been 
strengthened  by  crossbars,  supported  on  legs  or  props  at  either  end. 
These  crossbars  were  placed  3  or  4  feet  apart,  and  on  the  day  in  ques- 
tion some  empty  cars,  passing  through  the  slope,  had  left  the  track,  had 
collided  with  a  number  of  these  props  or  legs,  and  had  caused  four 
of  these  supporting  bars  to  be  displaced.  By  the  shock  of  this  impact, 
and  the  removal  of  these  supports,  the  roof  of  the  slope  was  disturbed 
and  weakened,  and  a  large  quantity  of  rock  fell  from  it  upon  the  floor 
of  the  slope.  It  then  became  necessary  to  clear  this  passageway,  and 
the  foreman  summoned  a  number  of  company  men,  including  the  de- 
ceased, to  assist  in  this  work.  They  found  the  four  timbers  referred 
to  out  of  place,  and  about  15  or  20  feet  of  the  roof  unsupported  at 
the  points  where  these  timbers,  with  crossbars,  had  formerly  stood. 
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They  set  to  work  to  clear  the  slope,  and  had  the  fallen  rock  nearly  re- 
moved, when  another  fall  of  about  the  same  proportions  occurred. 
The  pit  boss  caused  a  timber  to  be  replaced,  and  after  that  sounded 
the  roof  to  test  its  safety.  Livaich  himself  then  took  the  pick  and 
sounded  for  himself.  Both  he  and  the  foreman  pronounced  the  roof 
safe,  and  work  was  resumed.  Shortly  afterwards  an  ominous  crack 
was  heard  in  the  roof,  and  one  of  the  most  experienced  of  the  miners 
.ran  in  fear  from  the  place,  but  later  returned.  The  work  was  con- 
tinued, and  a  few  minutes  later  more  rock  fell,  and  Livaich  was  killed. 
Upon  this  evidence  the  trial  court  directed  a  verdict  in  favor  of  de- 
fendant, and  of  this  action  plaintiff  in  error  complains  to  this  court. 
In  the  District  Court,  as  here,  the  main  defenses  relied  upon  were : 

(1)  That  the  negligence,  if  any,  was  that  of  the  pit  boss;  that  at  this 
time  and  place  he  was  a  fellow  servant  of  the  deceased,  and  not  the 
representative  of  the  master,  in  the  discharge  of  nondelegable  duties. 

(2)  That  Livaich  was  aware  of  his  danger,  and  voluntarily  assumed 
the  risks  of  his  employment,  and  by  his  own  negligence  contributed 
to  his  injury  and  death. 

[1,  2]  Under  the  undisputed  facts  presented  by  the  record,  it  will 
be  necessary  to  consider  only  the  second  of  these  defenses.  This  court 
has  repeatedly  held  that  a  servant,  by  entering  or  continuing  in  the 
employment  of  a  master  without  complaint,  assumes  the  risks  and  dan- 
gers of  the  service  which  he  knows  and  appreciates,  includmg  those 
which  are  incident  to  the  employment  and  are  contemplated  in  the 
contract  of  hiring,  and  those  whidi  arise  from  the  failure  of  a  master 
fully  to  discharge  his  duty  to  exercise  ordinary  care  to  furnish  the 
servant  with  a  reasonably  safe  place  to  work  and  reasonably  safe  ap- 
pliances to  use.  Owl  Creek  Coal  Co.  v.  Goleb,  127  C.  C.  A.  27,  210 
Fed.  209-215,  and  cases  cited.  While  he  is  not  required  to  make  an 
investigation  or  inspection  to  ascertain  whether  or  not  the  duty  of 
the  master  has  been  performed,  he  must  have  due  regard  for  what  he 
actually  knows  and  for  what  is  so  patent  as  to  be  readily  observed 
by  him,  by  the  reasonable  use  of  his  senses,  having  in  view  his  age, 
intelligence,  and  experience.  United  States  Smelting  Co.  v.  Parry, 
92  C.  C.  A.  159,  166  Fed.  407. 

[3,  4]  Under  the  law,  as  thus  declared,  the  conclusion  is  irresistible 
that  the  judgment  of  the  lower  court  must  be  affirmed.  The  deceased 
knew,  and  was  chargeable  with  knowledge  of,  the  danger  incurred, 
and  voluntarily  assumed  the  risk  of  exposing  himself  to  it.  His  acts 
were  such  that  fair-minded  men  could  not  draw  different  conclusions 
therefrom,  and  if  the  case  had  been  submitted  to  the  jury,  the  court 
would  have  been  compelled  to  set  aside  the  verdict,  if  one  had  been 
returned  in  favor  of  the  pkiintiff .  That  this  was  a  place  of  grave  dan- 
ger should  have  been  apparent  to  all  there  present.  It  was  obvious  to 
3ie  deceased  himself,  and  was  communicated  to  him  by  the  acts  and 
conduct  of  his  associates.  He,  as  well  as  the  foreman,  knew  that  the 
usual  timbers  were  absent.  A  fall  had  already  occurred.  The  roof 
was  in  a  shaky  condition.  Another  fall  of  rock  came  down  while  they 
were  there  at  work  and  prior  to  the  fatal  accident,  thus  indicating  that 
the  condition  of  the  roof  was  unstable.    The  foreman  then  again  tested 
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the  roof,  and  not  satisfied  with  that,  the  deceased  took  the  pick  and 
tested  it  for  himself.  He  did  not  rely  upon  the  foreman,  but  made  an 
independent  investigation,  thus  indicating  an  appreciation  and  knowl- 
edge of  the  danger.  Still  later,  the  roof  was  heard  to  crack,  and  one, 
at  least,  of  his  coworkers  fled  in  apprehension.  Independently  of  past 
experience,  whatever  may  be  deemed  to  have  been  obvious  to  the  pit 
boss  was  equally  obvious  to  the  workmen,  and  there  were  present  many 
physical  evidences  of  danger.  The  deceased  had  been  about  mines  long 
enough  to  know  and  appreciate  that  danger,  and  his  conduct,  and  the 
testimony  generally,  shows  that  he  had  the  intelligence  and  experience 
to  appreciate  it.  Voluntarily,  and  without  complaint,  he  assumed  the 
risk  of  proceeding  with  the  work. 

Counsel  seek  to  take  this  case  out  of  the  rule  by  suggesting  a  pre- 
sumed fear  of  discharge  if  Livaich  had  refused  to  continue ;  but  this 
suggestion  cannot  be  indulged,  in  the  absence  of  testimony  which  jus- 
tifies it.  We  should  expect  to  find  either  some  conduct  on  the  part  of 
the  superior  which  would  warrant  such  a  presumption,  or  some  dis- 
inclination on  the  part  of  the  employe  to  incur  the  danger,  even  though 
his  reluctance  be  not  carried  to  the  point  of  absolute  refusal.  Neither 
is  disclosed  by  the  record. 

For  the  reasons  stated,  the  action  of  the  trial  court  in  directing  a 
verdict  in  favor  of  defendant  was  right,  and  the  judgment  is  accord- 
ingly affirmed. 


(236  Fed.  529) 

KIEF  V.  CHICAGO,  M.  &  ST.  P.  BT.  CO. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    October  3,  1916.) 

No.  2351. 

1.  Master  and  Servant  ^=»265(5) — ^Injuribs  to  Servant. 

Where  the  evidence  showed  that  an  injury  to  a  servant  might  have  re- 
sulted from  several  causes,  for  some  of  which  the  master  was  not  re- 
sponsible, the  matter  cannot  be  submitted  to  the  jury;  there  being  no 
doctrine  of  res  ipsa  loquitur  in  such  cases. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  (Dent  Dig.  f{  881, 
898,  955 ;    Dec  Dig.  <8=5>265(5).] 

2.  Master  and  Servant  ^=»124(3) — ^Injurdcs  to  Servant— Duty  of  Inspec- 

tion. 

Where  a  traveling  crane  in  a  machine  shop  was  used  by  servants  who 
were  under  no  duty  as  to  its  inspection  or  maintenance,  the  master  is 
bound  to  exercise  a  high  degree  of  care  to  keep  the  crane  in  proper  order 
to  prevent  injury  to  those  servants. 

[Ed.  Note.— For  other  cases,  see  Master  and  Servant  Cent  Dig.  §  235 ; 
Dec.  Dig.  «e=»124(3).] 

8.  Master  and  Servant  ^=»285(6)— Injxtries  to  Servant— Actions— Evi- 
dence— Jury  Question. 

In  an  action  by  a  machinist  in  a  locomotive  machine  shop,  injured  by 
the  falling  of  a  traveling  crane,  the  question  whether  the  injury  was  the 
result  of  defendant's  failure  to  exercise  proper  care  in  supervising  and 
inspecting  the  crane  held  for  the  Jury. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant  Cent.  Dig.  8  1016; 
Dea  Dig.  «=>285(6).] 

^=9For  other  cases  see  same  topic  ft  KBT-NUMBBR  in  all  Kej-N umbered  DlgesU  &  Indexes 
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4.  Masteb  and  Sebvant  ^=»285(5) — ^Injxtbies  to  Sbbvawt— Actio ws— Evi- 
dence—Jubt  Question. 

In  an  action  by  a  machinist,  injured  by  tbe  falling  of  a  trav^ing  crane 
used  in  a  locomotlTe  repair  shop,  the  question  whether  an  inspection 
just  after  the  accident  showed  that  it  did  not  occur  from  faults  in  the 
crane  held,  under  the  evidence,  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  S  1016 ; 
Dec  Dig.  <g=>2S5(5).] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Wisconsin. 

Action  by  Joseph  A.  Kief  against  the  Chicago,  Milwaukee  &  St  Paul 
Railway  Company.  There  was  a  judgment  for  defendant,  and  plaintiff 
brings  error.    Reversed,  with  directions  to  grant  new  trial. 

At  defendant  in  error  company's  locomotive  machine  shop  at  MUwaukee 
plaintiff  in  error  Kief,  an  experienced  machinist  was  engaged,  with  a  helper, 
making  repairs  on  one  of  the  company's  locomotives  employed  in  interstate 
commerce.  The  shop  was  equipped  with  traveling  cranes  for  handling  heavy 
weights.  They  moved  on  metal  tracks  about  18  feet  above  the  floor  level  of 
the  shop,  extending  the  length  of  the  shop  (about  700  feet)  along  each  side, 
about  40  feet  apart,  riveted  or  bolted  to  the  superstructure  of  the  building, 
supported  on  uprights  or  posts  set  at  intervals  of  about  30  feet.  There  were 
no  braces  between  the  tracks,  the  space  between  being  free  to  permit  handling 
engines  at  any  point  The  traveling  crane  consisted  of  a  heavy  I-beam  sup- 
ported at  either  end  on  wheels  resting  on  each  track.  Hanging  below  the  I- 
beam,  and  supported  by  a  series  of  wheels  engaging  it,  was  a  block  and  tackle 
for  Ufting  the  desired  object  By  means  of  these  wheels,  the  block  and  tackle 
could  be  moved  to  any  point  along  the  I-beam,  and  a  cog  mechanism  at  one 
end  of  the  I-beam  controlled  the  movement  of  the  crane. 

To  steady  the  crane,  there  was  an  arm  or  trailer  of  angle  iron  connected 
with  one  end  of  the  I-beam,  extending  diagonally  to  the  opposite  track,  where 
its  end  rested  on  another  such  wheel  on  the  track.  This  formed  a  V-shaped 
contrivance,  resting  on  the  tliree  wheels  upon  the  tracks — one  wheel  on  one 
track,  and  two  on  the  opposite  track.  The  crane  was  moved  to  any  desired 
place  by  means  of  chains  from  the  cog  mechanism,  which  hung  down  for  ma- 
nipulation by  a  man  below.  The  wheels  on  the  track  were  kept  in  place  by 
means  of  a  groove  or  channel  in  tlie  face  of  each  wheel  fltting  over  the  top  of 
the  ralL 

Work  had  been  done  on  one  side  of  the  engine,  and  the  crane  was  to  be 
moved  for  working  on  the  other  side.  Kief  who  was  on  the  cab,  had  thrown 
the  chain  over  to  the  other  side,  and  was  on  his  hands  and  knees  getting  off 
the  cab,  and  the  helper  was  manipulating  the  chain,  moving  the  crane  to  the 
position  desired,  when  suddenly  the  grooved  wheel  of  the  trailer  left  the  track, 
and  the  trailer,  dropping  down  from  its  place  struck  and  injured  Kief.  It  ia 
claimed  the  company  was  negligent  in  defectively  and  insufficiently  oxistnict- 
ing  the  crane  and  tracks,  and  failing  to  provide  proper  safeguards  and  safety 
devices,  and  in  failing  to  do  those  things  reasonably  necessary  to  protect  the 
plaintiff.  Including  proper  examination  and  inspection  of  the  appliance. 

At  the  close  of  the  evidence  the  District  Court  directed  a  verdict  for  de- 
fendant in  error.    The  opinion  will  state  further  facts. 

H.  B.  Walmsley  and  William  L.  Tibbs,  both  of  Milwaukee,  Wis., 
for  plaintiif  in  error. 
R.  M.  Trump,  of  Milwaukee,  Wis.,  for  defendant  in  error. 

Before  KOHLSAAT,  MACK,  and  AI^CHULER,  Circuit  Judges. 

ALSCHULER,  Circuit  Judge  (after  stating  the  facts  as  above).  [  1  ] 
The  direction  of  the  District  Court  to  find  for  defendant  in  error 

C=9For  oUier  cases  see  same  topic  A  KEY-NUMBBR  in  all  Key-Numbered  Digests  ft  Indexes 
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was  upon  the  assumption  that  the  evidence  failed  to  show  what  caused 
the  trailer  to  fall,  and  the  authority  of  Patton  v.  Tex.  &  Pac.  Ry.  Co., 
179  U.  S.  658,  21  Sup.  Ct.  275,  45  L.  Ed.  361,  and  other  cases  whidi 
have  followed  it,  holding  generally  that  res  ipsa  loquitur  has  no  appli- 
cation in  the  federal  courts  as  between  employer  and  employe.  The 
teaching  of  the  Patton  Case,  so  far  as  it  has  bearing  here,  may  be 
summed  up  in  these  words,  quoted  from  the  opinion  therein : 

**Where  the  testimony  leaves  the  matter  uncertain,  and  shows  that  any  one 
of  half  a  dozen  things  may  have  brought  about  the  injury,  for  some  of  which 
the  employer  is  responsible  and  for  some  of  which  he  is  not,  it  Is  not  for  the 
jury  to  guess  between  these  half  a  dozen  causes  and  find  that  the  negligence 
of  the  employer  was  the  real  cause." 

The  transcript  here  can  hardly  be  said  to  suggest  a  variety  of  causes 
for  the  accident,  some  of  which  might,  and  others  might  not,  be  attrib- 
utable to  the  company's  negligence.  In  passing  upon  the  matter  the 
District  Court  said : 

••It  may  be  that  the  falling  of  the  crane  could  be  accounted  for  by  the  want 
of  proper  alignment  in  the  track,  or  by  the  fact  that  the  crane  was  out  of 
order,  or  by  the  manner  in  which  it  was  operated.** 

[2-4]  If  the  track  was  out  of  alignment,  or  the  crane  was  out  of 
order,  we  find  evidence,  to  which  reference  will  be  made,  which  in  our 
judgment  raised  a  jury  question  as  to  whether  the  company  was  negli- 
gent in  this  respect ;  and  there  was  no  evidence  to  warrant  the  conclu- 
sion that  negligent  operation  of  the  crane  caused  the  accident.  In  the 
brief  for  the  company  a  further  possible  cause  is  suggested  in  some 
defect  which  was  perfectly  apparent^  meaning  thereby  to  imply  that, 
hazard  from  such  defect  being  assumed  by  Kief,  no  liability  could 
accrue.  But  the  evidence  clearly  excludes  assumption  of  risk  as  a  pos- 
sible defense.  Kief  had  absolutely  no  duty  with  reference  to  the  crane, 
except  himself  or  his  helper  to  manipulate  the  chains  for  moving  it  and 
attaching  and  handling  the  load.  The  duty  of  inspection,  maintenance, 
and  repair  rested  on  others,  and  the  uncontradicted  evidence  is  that 
Kief  had  never  examined  the  crane  or  its  mechanism,  and  had  not 
often  used  it. 

A  blueprint,  which  the  company  offered  in  evidence,  of  the  detailed 
drawings  for  the  cranes  in  this  shop,  bears  date  February,  1885.  Fore- 
man KnuUer  testified  that  this  crane  was  installed  approximately  25 
years  before  the  accident;  ai^d  during  all  this  time  it  was  used  for 
moving  these  heavy  weights.  The  crane  itself  is  a  ponderous  affair. 
The  grooves  of  the  three  small  metal  wheels,  on  which  it  rests  are 
shown  to  be  1%  inches  wide  an^  about  %  of  an  inch  deep,  fitting  quite 
snugly  onto  the  tracks,  which  the  drawing  shows  to  be  rectangular 
metal  bars  1  inch  across  and  5  inches  high,  extending  on  each  side  the 
length  of  the  shop.  The  tracks  being  about  40  feet  apart,  and  held  in 
place  quite  independently  of  each  other,  cannot  be  held  in  relative  posi- 
tion as  firmly  and  certainly  as  where  they  are  spiked  or  bolted  to  ties  or 
the  like,  and  it  is  apparent  that  slight  variation  of  their  relative  align- 
ment, less  than  half  an  inch,  might  seriously  disturb  the  movement  of 
the  crane,  and  cause  a  wheel  to  leave  the  track,  particularly  the  wheel 
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of  the  trafler,  which  does  not,  like  the  other  wheels,  have  the  advantage 
of  the  weight  of  the  body  of  the  structure  itself  to  keep  it  on  the  track. 

So  also  of  the  wheels.  Slight  wearing  or  unevenness  of  the  flanges, 
which  are  constituted  by  the  sides  of  the  grooves,  might  easily  cause 
the  wheel  to  mount  the  track  and  leave  it.  It  requires  no  evidence  or 
argiunent  to  show  the  deteriorating  eifect  of  time  and  use  upon  such 
structures.  It  is  plain  that  the  older  they  become  the  greater  the  need- 
ed care  and  circumspection  to  keep  them  in  reasonably  safe  condition. 
One  of  the  company's  witnesses  testified  that  "some  of  the  tracks  have 
a  tendency  to  bend  in  some  places;  the  timbers  are  liable  to  loosen 
up."  Another  said,  "I  find  that  the  bearings  on  the  cranes  and  the 
rollers  or  wheels  wear  down  the  quickest  and  need  repair  first."  It  is 
plain  that  with  such  a  structure,  upon  whose  practical  perfection  of 
condition  and  operation  depends  the  safety  of  those  beneath  who  must 
use  it,  but  who  have  no  duty  as  to  its  inspection  or  maintenance,  ordi- 
nary care  on  the  part  of  the  employer  requires  a  high  degree  of  vig- 
ilance to  keep  it  in  proper  working  order  and  from  being  a  menace  to 
those  working  below.  The  requirement  of  frequent  and  thorough  in- 
spection of  such  a  structure  is  plainly  not  a  mere  formality,  but  an  im- 
portant and  necessary  duty. 

General  Foreman  Knuller's  conception  of  duty  in  this  regard  is 
probably  reflected  in  his  testimony  when  he  said,  "We  make  an  inspec- 
tion of  these  cranes  every  month."  He  did  not  make  the  inspection  him- 
self, and  the  actual  practice  did  not  seem  to  accord  with  his  statement. 
Foreman  Scholtz,  who  had  worked  there  about  13  years  and  had  spe- 
cial charge  of  this  work  of  inspection,  said : 

"We  did  not  make  an  Inspection  of  the  cranes  unless  we  were  ordered  to  do 
so.  I  do  not  recoUect  exactly  the  time  when  we  were  ordered  to  make  an  In- 
spection of  this  crane  before  the  date  of  the  accident  I  do  not  remember  re- 
ceiving an  order  to  repair  this  particular  crane  before  the  date  of  the  acci- 
dent." 

Witness  Hausner  testified  it  was  his  duty  since  1904  to  make  repairs 
on  those  cranes,  and  said  : 

**I  have  charge  of  the  stationary  gang  that  repairs  these  cranes.  Wh«iever 
anything  Is  reported  wrong  with  them,  I  go  and  repair  th^n.  I  also  have  charge 
of  repairing  the  track,  If  It  Is  out  of  alignment  Sometimes,  when  some  party 
says  there  Is  something  wrong  with  the  crane,  or  the  crane  works  hard,  I 
send  some  man  up  there  to  Inspect  It,  and  sometimes  as  a  rule  I  get  orders 
from  the  master  mechanic  to  Inspect  aU  those  cranes.  I  do  not  know  the  date 
when  I  Inspected  this  crane  the  last  time  before  August  26, 1913." 

From  this  testimony  the  jury  might  have  inferred  that  inspection 
was  not  made  until  after  it  was  reported  that  there  was  something 
wrong  with  the  crane,  and  this  might  well  have  been  regarded  by  the 
jury  as  falling  short  of  compliance  with  the  duty  to  examine  and  in- 
spect. One  witness  testified  that  if  an  inspection  was  made,  and  showed 
a  need  of  repairs,  a  record  was  made  of  it;  but  there  was  no  evidence 
from  which  it  appeared  that  any  inspection  of  this  crane  or  track  was 
made,  or  any  repairs  thereon,  except  the  testimony  of  witness  Cyz- 
manski,  who  said  that  in  June,  two  months  before  the  accident,  they 
lined  up  the  tracks  and  left  them  and  the  wheels  in  first-class  condi- 
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tion,  but  that  he  made  no  examination  between  that  time  and  the  acci- 
dent, and  no  other  witness  testified  to  the  making  even  of  the  monthly 
inspection  after  that  time.  The  jury  might  thus  have  concluded  that  the 
du^  of  inspection,  even  if  reasonably  complied  with  when  performed 
as  often  as  once  a  month,  was  in  practice  an  intermittent  and  neglected 
function. 

It  appears  that  the  same  wheel  left  the  track,  causing  the  trailer  to 
come  down  in  the  same  manner,  at  least  once,  within  a  few  months  be- 
fore this  accident,  although  there  is  no  evidence  of  its  causing  an  injury. 
Several  of  the  company's  witnesses  testified  to  such  an  occurrence,  fix- 
ing it  at  different  times,  so  it  is  not  certain  from  the  evidence  whether 
there  was  one  or  several  of  such  occurrences  within  those  months. 
Kief  knew  nothing  of  this.  Wiedell,  his  foreman,  knew  it,  but  said 
nothing  to  Kief  about  it.  Under  this  state  of  the  evidence  we  believe 
that  it  was  fairly  a  question  for  the  jury  whether  or  not  a  lack  of  proper 
supervision  and  inspection  on  the  part  of  the  company  was  the  prox- 
imate cause  of  the  injury,  unless  it  may  be  said  that  the  testimony  of 
certain  witnesses  as  to  the  condition  of  the  crane  and  the  tracks  imme- 
diately after  the  injury  occurred  required  the  conclusion  that  all  was  in 
proper  condition  just  before,  and  that  no  negligence  is  therefore  attrib- 
utable to  the  company. 

Witness  Pettigrew  testified  that  he  assisted  taking  down  the  crane 
after  the  accident,  and  inspecting  every  part  of  it,  and  finding  it,  as 
well  as  the  track,  in  good  condition.  But  the  testimony  on  that  subject 
of  his  foreman,  Scholtz,  might  have  justified  the  jury  in  casting  some 
doubt  upon  that  conclusion.  Scholtz,  under  whose  supervision  it  was 
taken  down,  as  he  says,  "to  see  if  ever)rthing  was  O.  K.,"  speaking  of 
the  very  important  subject  of  the  flanges  of  the  wheels,  said,  "The 
flanges  were  in  fair  shape  and  not  worn  to  amount  to  anything/'  and 
of  tfie  tracks  he  said,  "We  sighted  down  the  track  to  see  if  it  was 
straight,  and  found  it  to  be  in  fair  condition ;  that  included  both  tracks." 

Considering  how  easily  a  slight  variation  of  the  tracks,  and  how 
small  an  imperfection  in  the  small  snugly  fitting  wheels,  might  cause 
the  trailer  wheel  to  mount  the  track  and  fall  from  it,  the  "fair"  con- 
dition testified  to  by  this  foreman,  in  the  judgment  of  the  jury  might 
materially  have  neutralized  the  condition  of  perfection  to  which  his 
assistant  testified ;  and  indeed  under  the  circumstances  might  have  af- 
forded the  jury  evidence  of  a  lack  of  that  reasonably  safe  condition 
which  it  was  appellee's  duty  to  maintain.  At  any  rate,  it  was  for  the 
jury  to  pass  upon  the  weight  of  the  evidence  so  given  on  the  condition 
and  operation  of  the  crane  and  the  tracks  subsequent  to  the  injury,  as 
bearing  on  their  condition  at  the  time  of  the  accident.  This  evidence 
did  not  as  a  matter  of  law  preclude  recovery,  if  without  it  the  evidence 
in  this  record  presents,  as  we  hold  it  does,  a  question  of  fact  for  the 
jury  whether  negligence  of  the  company  was  the  proximate  cause  of 
the  accident. 

The  judgment  is  reversed,  with  direction  to  grant  a  new  trial. 
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(236  Fed.  554) 

CODMAN  et  aL  V.  LLOYD  et  aL 

(Circuit  Court  of  Appeals,  Third  Circuit    November  8,  1916J 

No.  2085.. 

Ck>BPORATIONS    ^=:>579(2) — INBOLVBNCT    PrOCEEDINOS— PROVABLE    CUOMB. 

Creditors  of  a  defunct  corporation,  whose  property  and  assets  had  been 
informally  taken  over  by  a  new  corporation  having  to  a  large  extMit 
the  same  stockholders,  by  entering  into  an  agreement  by  whldi  they  ac- 
cepted stock  of  the  new  company  for  the  amount  of  their  debts,  thwreby 
by  ratification  waived  the  right  to  avoid  the  transfer  of  the  property  of 
the  old  corporation  as  fraudulent,  and  also  the  right  to  claim  that  the 
new  company  had  assumed  their  debts,  and  cannot  prove  as  creditors  In 
insolvency  proceedings  against'  the  new  company. 

[Ed.  Note. — For  other  cases,  see  O)rporatlons»  Cent  Dig.  ff  2307,  2300, 
2313,2316;   Dec  Dig.  «=>579(2).] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania ;  Oliver  B.  Dickinson,  Judge. 

Suit  by  John  E.  Codman,  George  A.  Sagendorph,  and  another,  ex- 
ecutors of  the  estate  of  L.  Lewis  Sagendorph,  deceased,  against  Wil- 
liam S.  Lloyd  and  another,  receivers  of  the  American  Metal  Stamp- 
ing Company.  From  a  decree  dismissing  exceptions  to,  and  confirm- 
ing, the  master's  report,  denying  the  claim  of  the  first-named  complain- 
ant (227  Fed.  942),  he  appeals.    Affirmed. 

Winfield  W.  Crawford,  of  Philadelphia,  Pa.,  for  appellant. 
John  Blakeley,  of  Philadelphia,  Pa.,  for  appellees. 

Before  BUFFINGTON,  McPHERSON,  and  WOOLLEY,  Circuit 
Judges. 

BUFFINGTON,  Circuit  Judge.  This  is  an  appeal  by  John  E.  Cod- 
man,  an  alleged  creditor  of  the  American  Metal  Stamping  Company, 
an  insolvent  corporation  of  Pennsylvania,  from  a  decree  dismissing 
his  exceptions  to,  and  confirming  a  master's  report,  which  denied  his 
claim  and  awarded  the  balance  in  the  receiver's  hands  to  creditors. 

The  findings  of  the  master,  and  the  court  below,  show  the  insolvent 
company  was  chartered  by  the  state  of  Pennsylvania,  in  1905,  tmdcr 
the  name  of  the  Enamel  Metal  Arts  Company.  Its  stockholders,  with 
four  exceptions,  were  members  of  two  family  connections,  Codman 
and  Sagendorph.  All  the  Codmans  and  Sagendorphs  had  been  stock- 
holders of  the  American  Metal  Stamping  Company,  a  corporation  of 
the  state  of  Delaware.  Without  any  formal  transfer  thereof,  the  Penn- 
sylvania corporation,  on  its  incorporation,  assumed  control  of  the  busi- 
ness and  property  of  the  Delaware  corporation,  and  operated  the  same 
under  the  trade  name  of  the  American  Metal  Stamping  Company. 
This  anomalous  state  of  aifairs  continued  until  1911,  when  steps  were 
taken  to  adjust  the  affairs  of  the  two  ccnnpanies: 

First,  the  name  of  the  Pennsylvania  corporation,  viz.  the  Enamel  Art 
Metal  Stamping  Company,  was  changed  to  the  American  Metal  Stamp- 
ing Company.     Second,  a  valuation  of  f32,6(X)  was  placed  on  the 
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assets  of  the  Delaware  corporation  which  the  Pennsylvania  corpo- 
ration had  taken  over  and  used  as  its  own.  Third,  by  two  written 
contracts  dated  June  7,  1911,  between  all  of  the  stockholders  of  the 
Delaware  corporation  of  the  one  part  and  the  Pennsylvania  corporation 
of  the  other,  it  was  stipulated  that  the  charter  of  the  Delaware  cor- 
poration had  been  forfeited  by  the  state  of  Delaware  in  1907  for 
nonpayment  of  taxes ;  that  since  then  the  assets  of  that  company  had 
been  held  and  used  by  the  Pennsylvania  company  without  considera- 
tion ;  that  the  stockholders  of  the  Delaware  Company  now  transferred 
such  assets,  of  an  agreed  value  of  $32,600,  to  the  Pennsylvania  com- 
pany, and  that  the  Pennsylvania  company  was  to  pay  to  the  stockhold- 
ers of  the  Delaware  company  for  such  assets  the  sum  of  $32,600  in 
its  paid-up  stock,  which  was  to  be  delivered  to  John  Blakeley,  trustee ; 
and  that  "the  delivery  of  the  certificate  for  said  shares  to  the  above- 
named  party  and  his  (Blakeley's)  receipt  for  the  sum  shall  be  a  full 
discharge  of  each  of  the  parties  hereto."  This  contract,  which  was 
signed,  amongst  others,  by  John  E.  Codman,  was  carried  out,  and  the 
purchase  money  in  stock  paid  by  the  Pennsylvania  corporation  in  stock 
certificates  issued  to  Blakeley  as  trustee. 

It  further  appears  that  at  this  time  the  only  outstanding  indebted- 
ness and  obligations  of  the  Delaware  corporation  were  to  some  of 
its  stockholders  who  signed  this  agreement.  Among  these  was  the 
indebtedness  which  John  E.  Codman,  in  the  present  proceeding,  now 
seeks  to  assert  against  the  Pennsylvania  corporation.  To  his  claim 
objection  is, made,  because  the  latter  company's  liability  for  this  in- 
debtedness of  the  Delaware  company  to  Codman  and  other  stockhold- 
er creditors  of  that  company  was  once  and  for  all  settled  adversely 
when  the  foregoing  agreements  were  made.  The  proofs  show  that  the 
question  of  the  Pennsylvania  company's  liability  for  these  debts  was 
raised  when  it  agreed  to  purchase  the  Delaware  company's  stock,  and 
by  one  of  the  contracts  then  made  it  was  agreed  by  the  Pennsylvania 
company  that,  in  relief  df  Codman  and  other  creditors  of  the  Delaware 
corporation,  it  would,  with  the  consent  of  the  stockholders  of  the 
Pennsylvania  company  entitled  to  the  Blakeley  stock,  undertake 
to  apply  all  dividends  on  such  stock  to  the  payment  of  the  claims 
Codman  and  other  stockholders  held  against  the  Delaware  corpora- 
tion. 

By  this  contract,  which  was  signed  by  Codman  and  his  fellow  cred- 
itors of  the  Delaware  corporation,  it  was  agreed  that  an  entry  be  made 
on  the  stock  certificates  stating  that  ownership  thereof  was  subject  to 
the  terms  of  this  agreement  that  the  Pennsylvania  corporation  apply 
their  dividends  as  above  stated.  The  writing  further  provided  that 
"nothing  herein  contained  shall  be  taken  as  an  admission  by  the  party 
of  the  second  part  (the  Pennsylvania  corporation)  of  any  liability  what- 
soever for  the  obligations  hereinbefore  mentioned,  such  liabUity  being 
denied  by  the  party  of  the  second  part/*  and  also  that  Codman  and  the 
other  creditors  of  the  Delaware  company  waive  "any  right  to  claim 
payment  from  the  party  of  the  second  part  (the  Pennsylvania  corpo- 
ration) in  connection  with  said  obligations  in  any  other  manner  than 
as  hereinbefore  set  forth." 
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The  proofs  show  that  these  contracts  were  carried  into  effect  and 
remained  in  force  until  the  filing  of  the  bill.  The  assets  of  the  Del- 
aware company  were  absorbed  by  the  Pennsylvania  company,  the  stock 
of  the  latter  company,  in  payment  for  such  assets,  was  issued  to 
Blakeley,  and  out  of  the  dividends  declared  on  such  trusteed  stock 
some  $5,200  were  paid  on  account  of  principal  or  interest  on  the  in- 
debtedness of  the  Delaware  company  which  Codman  and  other  cred- 
itor stockholders  held  or  were  liable  for  as  indorsers.  In  the  mean- 
while, the  Pennsylvania  corporation  had  done  business  and  incur- 
red liabilities  to  the  liquidation  of  which  the  court,  by  the  decree 
here  challenged,  has  distributed  the  fund  in  the  hands  of  the  re- 
ceivers. 

From  these  facts  it  will  be  seen  that  Codman  has  no  present  claim 
against  the  Pennsylvania  company,  and  that  he  is  estopped  by  his 
own  course  and  contract  from  now  asserting  any  claim  he  might 
originally  have  had  against  it  by  reason  of  its  taking  possession  of 
the  Delaware  corporation's  assets  without  right.  Such  claim  he  waived 
by  the  agreements  referred  to ;  he  vested  the  title  of  those  assets  in 
the  Pennsylvania  corporation;  he  agreed  to  look  to  another  and 
specified  procedure  for  the  payment  of  his  claim;  he  accredited  the 
Pennsylvania  company  with  valid  ownership  of  the  Delaware  com- 
pany's assets,  and  thus  enabled  that  company  to  thereafter  incur  in- 
debtedness to  others.  Inquiry  by  such  latter  creditors  would  have 
shown  that  Codman  was  not  a  creditor  of  the  Pennsylvania  company, 
that  his  name  did  not  appear  on  its  books,  and  that  it  had  paid  the 
Delaware  company  stockholders  for  its  assets. 

Having  by  his  action  aided  in  creating  such  a  situation,  and  the 
Pennsylvania  company  having  incurred  debts  on  the  basis  of  such  sit- 
uation, the  contracts  Codman  entered  into,  as  well  as  the  equitable 
principles  of  estoppel,  stand  as  a  barrier  to  his  now  asserting  his 
claim  against  the  funds  in  the  hands  of  the  receiver. 

The  decree  below  is  therefore  affirmed. 


(236  Fed.  536) 

NEW  YORK  &  PHILADELPHIA  COAL  &  COKE  CO.  V.  MEYEHSDALE 

COAL  CO. 

(Circuit  Court  of  Appeals,  Third  Circuit.    October  25,  1916.) 

No.  2122. 

1.  CoNTBACTS  ^=>176(6) — Construction — Jubt  Question — ^WBrriNos. 

The  meaning  of  correspondence  through  which  a  contract  was  con- 
Bummated  should  not  be  submitted  to  the  Jury. 

[Ed.  Note. — For  other  cases,  see  Contracts,  Dec.  Dig.  ^=»176<6) ;  Trial. 
Cent  Dig.  f  326.] 

2.  Sales  ^=»418(3) — Breach  bt  Selleb — ^DAiCAOEa 

Where  defendant,  which  agreed  to  maJte  monthly  shipments  of  coal, 
agreed  to  spread  the  shipments  over  the  entire  month,  the  measure  of 
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damages  for  breach  would  be  the  difference  between  the  contract  price  and 
the  average  price  of  coal  during  the  month. 

[Ed.  Note. — ^For  other  cases,  see  Sales,  Gent  Dig.  S  1181;  Dec.  Dig. 
<»=>418(3).} 

8.  Appral  and  Ebbob  ^=»1067 — Review — ^Habmlbss  Ebbob. 

In  an  action  for  breach  of  a  contract  to  deliver  coal  monthly,  which  de- 
fendant denied,  the  damages  on  defendant's  theory,  if  the  contract  were 
established,  amounted  to  more  than  were  allowed,  while  plaintiff's  claim 
exceeded  the  amount  admitted  by  defendant.  Instead  of  charging  as  to 
the  result  of  the  written  agreement  that  deliveries  should  be  spread  over 
the  whole  month,  and  its  effect  on  the  measure  of  damages,  whereby  re- 
covery would  be  limited  to  the  difference  between  the  contract  and  the 
average  monthly  price,  the  court  submitted  that  matter  -to  the  Jury.  Held, 
that  the  submission  of  the  question,  and  the  failure  of  the  court  to  charge 
on  the  question  of  damages,  was  prejudicial  error,  in  view  of  the  verdict, 
for  the  jury  evidently  could  not  have  computed  the  damages  on  the 
proper  theory. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  {  4229; 
Dec  Dig.  <8=s>1067;   Trial,  Cent  Dig.  8  475.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  West- 
em  District  of  Pennsylvania ;  Charles  P.  Orr,  Judge. 

Action  by  the  New  York  &  Philadelphia  Coal  &  Coke  Company 
against  the  Meyersdale  Cole  Company.  There  was  judgment  for  part 
of  the  relief  claimed,  and  plaintiflf  brings  error.  Reversed  and  re- 
manded. 

Henry  W.  Hardon,  of  New  York  City  (Reed,  Smith,  Shaw  &  Seal, 
of  Pittsburgh,  Pa.,  of  counsel),  for  plaintiff  in  error. 

Roger  Knox,  of  Pittsburgh,  Pa.,  and  Sterling,  Higbee  &  Matthews, 
of  Uniontown,  Pa.  (E.  C.  Higbee,  of  Uniontown,  Pa.,  of  counsel),  for 
defendant  in  error. 

Before  BUFFINGTON,  McPHERSON,  and  WOOLLEY,  Circuit 
Judges. 

McPHERSON,  Circuit  Judge.  When  this  controversy  was  here 
before  (217  Fed.  747,  133  C.  C.  A.  441),  we  held  that  the  case  should 
have  gone  to  the  jury  on  the  question  whether  Hoblitzell,  who  had 
carried  on  the  correspondence  for  the  Meyersdale  Coal  Company,  was 
authorized  to  bind  his  company  by  such  a  contract  as  had  been  sued 
upon.    We  also  said : 

"As  we  read  the  letters,  they  show  a  complete  meeting  of  minds  upon  all 
terms  of  the  contract,  and  we  regard  the  signing  of  the  suggested  form 
merely  as  a  desirable  convenience  and  not  as  a  condition  precedent." 

[1  ]  At  that  time  we  had  no  occasion  to  take  special  notice  of  the  let- 
ter dated  August  13,  but  we  may  say  now  tiiat  we  think  it  entitled  to 
consideration  as  a  part  of  the  contract.  It  was  therefore  properly 
received  in  evidence,  but  we  think  its  meaning  should  not  have  been 
submitted  to  the  jury.  In  connection  with  the  other  writings,  the  trial 
judge  should  have  construed  it,  especially  the  following  sentence,  which 
has  given  rise  to  the  only  important  question  now  before  us : 
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"You  understand  tliat  we  wish  the  montlily  shipment  spread  over  each 
month,  and  by  that  we  mean  not  to  ship  any  large  amount  on  one  day  and 
then  not  ship  any  more  for  a  long  time." 

[2]  The  bearing  of  this  sentence  upon  the  measure  of  damages  is 
obvious.  If  it  is  not  part  of  the  contract,  the  parties  agreed  upon  the 
delivery  of  2,500  tons  "monthly,"  and  such  an  obligation  would  be 
fulfilled  by  delivery  on  the  last  day  of  the  month.  As  no  coal  was 
ever  delivered,  the  measure  of  damages  would  be  the  difference  be- 
tween the  contract  price  and  the  market  price  at  the  end  of  each  month. 
Since,  however,  the  letter  justifies  the  conclusion  that  the  parties  in- 
tended, and  contracted  with  sufficient  clearness,  that  deliveries  should 
be  spread  over  each  month,  the  best  measure  available  for  a  com- 
plete failure  to  deliver  would  be  the  average  price  during  the  month. 

[3]  The  verdict  necessarily  implies  that  Hoblitzell  had  authority  to 
make  the  contract,  but  it  does  not  inform  us  what  construction  the 
jury  placed  upon  the  letter.  They  may  have  disregarded  it,  or  they 
may  have  accepted  it  as  controlling;  but  in  either  event  we  think  the 
error  in  submitting  the  matter  to  them  needs  no  further  consideration— 
the  reason  being  that  from  no  aspect  can  the  verdict  be  justified.  In 
brief,  the  situation  was  this :  If  believed,  the  uncontradicted  evidence 
on  the  one  side  and  the  other  established  that,  if  a  contract  existed  at 
all,  the  New  York  Company  had  suffered  damage  amounting  on  its 
theory  to  about  f6,000,  exclusive  of  interest,  and  amounting,  even  on 
the  defendant's  theory,  to  more  than  $4,000,  exclusive  of  interest. 
The  verdict,  however,  is  for  $2,671.50,  and  for  this  sum  there  is  no 
evidence  whatever.  No  doubt  the  verdict  was  reached  by  what  is 
known  as  a  "compromise" ;  but  none  the  less  it  is  for  a  wholly  arbi- 
trary sfum,  and  does  a  manifest  injustice  that  should  be  remedied.  We 
are  not  criticizing  such  verdicts  as  a  class ;  often  they  are  right  enough 
on  the  whole,  although  it  might  not  be  easy  to  support  them  by  a 
syllogism,  and  sometimes  they  are  a  practical  necessity.  We  are  con- 
cerned simply  with  this  particular  verdict  in  this  particular  case,  and 
we  cannot  avoid  the  conclusion  that  it  could,  and  we  also  think  it 
should,  have  been  prevented  by  proper  instructions.  The  court  should 
have  construed  the  letter,  and  should  have  told  the  jury  distinctly 
that,  if  the  plaintiff  was  entitled  to  recover  at  all  (and  this  is  a  hazard 
that  will  have  to  be  faced  before  another  jury),  the  verdict  should  be 
for  the  diiference  between  the  contract  price  and  the  average  price 
during  each  month;  that,  while  the  evidence  upon  the  subject  was  not 
wholly  in  harmony,  the  market  ranged  between  the  maximum  and 
minimum  sums  testified  to  by  the  witnesses ;  and  therefore  that  the 
verdict  must  be  within  this  range.  Such  an  instruction  was  not  given, 
and  for  this  and  the  other  error  we  think  the  judgment  must  be  re- 
versed. The  situation  was  as  definite  as  if  the  plaintiff  had  sued  oa 
a  bond  for  $1,000,  and  the  defendant  had  denied  the  bond,  and  (as  an 
alternative  defense)  had  proved  a  payment  of  $500.  In  that  event, 
a  verdict  for  the  plaintiff  in  less  than  $500  would  be  plainly  arbitrary, 
and  could  not  be  justified  on  the  ground  that  the  jury  might  have 
found  for  the  defendant.  Th6  plaintiff,  if  entitled  to  anything,  would 
be  entitled  to  his  legal  right,  and  could  not  be  justly  put  off  with  a 
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mere  gratuity.    We  regret  to  come  to  this  conclusion,  for  in  nearly 
every  respect  we  have  found  nothing  that  needs  correction.    This  mat- 
ter, however,  is  vital,  for  the  result  has  been  a  wrong  to  the  plain- 
tiff, and  we  feel  bound  to  correct  it. 
The  judgment  is  reversed,  and  a  new  trial  is  awarded* 


(236  Fed.  639) 

In  re  AMBROSE  MATTHEWS  &  CO. 

(Circuit  Court  of  Appeals,  Third  CJlrcult    October  25,  1916.) 

No.  2133. 

1.  Bankbuptct  ^=»60— Acts  or  Bankeuptct — ^AssiomfSNT  fob  Bbneftt  op 

Cbeditobs. 

A  corporation  executed  an  Instrument  appointing  two  persons  as  agents, 
attorneys,  and  trustees  for  the  corporation,  its  stockholders  and  directors, 
for  the  purpose  of  winding  up  its  affairs,  and  empowered  them  to  coUect 
outstanding  accounts,  pay  debts,  prosecute  and  defend  suits,  convey  and 
dispose  of  property,  and  after  payment  of  debts  divide  the  assets  among 
the  stockholders,  and  to  prepare  the  necessary  papers  for  the  dissolution 
of  the  corporation  after  the  settlement  of  its  accounts,  and  in  general 
terms  sought  to  confer  upon  them  all  the  powers  and  liabilities  of  a  board 
of  directors  in  winding  up  the  corporation's  affairs.  It  contained  no 
words  of  conveyance,  assignment,  or  transfer,  and  no  intent  to  confer  title 
upon  the  trustees  appeared.  Held  that,  as  there  was  no  assignment  by 
the  instrument.  It  was  not  a  general  assignment  for  the  benefit  of  cred- 
itors, within  the  Bankruptcy  Act,  or  state  statutes,  constituting  an  act 
of  bankruptcy. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent.  Dig.  §  80;  Dec  Dig. 
<8=»60.] 

2.  Bankbuptct  ^=s>81(4) — Petition— Obounds  op  Bankbuptct. 

Where  the  petition  of  creditors  alleged  that  a  corporation  was  insol- 
vent, and  had  committed  an  act  of  bankruptcy  by  conveying  to  trustees 
all  of  its  property,  empowering  them  to  collect  outstanding  accounts,  pay 
debts,  and  wind  up  its  affairs,  the  petitioning  creditors  cannot,  on  the 
ground  that  the  instrument  constituted  a  conveyance  of  corporate  prop- 
erty to  injure,  delay,  or  defraud  creditors,  complain  that  their  petition 
was  denied. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  CJent  Dig.  f  §  69,  118 ;  Dec. 
Dig.  <S=>81(4).] 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  New  Jersey ;  Thos.  G.  Haight,  Judge. 

In  the  matter  of  Ambrose  Matthews  &  Co.,  an  alleged  bankrupt. 
From  a  decree  dismissing  their  petition  in  bankruptcy  (229  Fed.  309), 
the  petitioning  creditors  appeal.     Affirmed. 

Irving  W.  Teeple,  of  Newark,  N.  J.  (Howard  A.  Sperry,  of^  New 
York  City,  of  counsel),  for  appellants. 

Charles  R.  Snyder,  of  Atlantic  Highlands,  N.  J.  (S.  C.  Sugarman, 
of  New  York  City,  of  counsel),  for  appellee. 

Before  BUFFINGTON,  McPHERSON,  and  WOOLLEY,  Circuit 
Judges. 

McPHERSON,  Circuit  Judge.  [1]  This  is  an  appeal  by  the  peti- 
tioning creditors  from  a  decree  dismissing  their  petition  in  bankruptcy. 

^s»For  otlier  cases  see  same  topic  &  KEY-NUMBER  In  all  Kej-Numbered  Digests  it  Indexes 
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The  reasons  of  the  district  judge  will  be  found  in  229  Fed.  309;  and 
we  agree  with  so  much  of  his  opinion  as  upholds  the  view  that  the  writ- 
ing in  question  is  not  an  assignment  for  the  benefit  of  creditors,  ei- 
ther under  the  federal  law  or  die  law  of  New  Jersey.  The  instrument 
in  full  is  as  follows: 

''We,  the  nndersigiied,  shareholders  and  directors  of  the  Ambrose  Matthews 
&  Company  (body  corporate),  do  hereby  nominate,  constitute  and  appoint  Mary 
Wooster  Sutton,  of  Red  Bank,  N.  J.,  and  Charles  B.  Snyder,  of  Atlantic  High- 
lands, N.  J.,  agents,  attorneys  and  trustees  for  us  and  said  company  for  the 
purpose  of  winding  up  the  affairs  of  the  said  corporation,  and  to  have  full 
power  and  authority  as  follows,  hereby  ratifying  and  confirming  aU  our  said 
agents  and  trustees  do  in  the  premises,  viz. : 

"1.  To  collect  aU  outstanding  accounts  and  debts  due  or  growing  due  to  said 
corporation  and  to  pay  and  settle  all  indebtedness  of  said  corporation,  using 
where  necessary  their  best  judgment  in  compromising  both  bills  receivable 
and  bills  payable,  and  to  give  acquittance  therefor. 

**2.  To  prosecute  and  defend  suits  by  or  against  the  corporation  to  enable 
the  trustees  aforesaid  to  settle  and  close  its  affairs,  and  to  convey  and  dispose 
of  its  property,  and  to  divide  its  moneys  and  other  property  among  the  stock- 
holders after  payment  of  its  debts  and  liabilities. 

'*3.  To  open  a  bank  account  in  the  First  National  Bank  of  Red  Bank,  N.  J., 
in  the  name  of  Ambrose  Matthews  &  Co.,  Mary  Wooster  Sutton  and  Charles 
R  Snyder,  Trustees. 

"4.  To  ascertain  the  assets  and  liabilities  of  said  corporation  by  any  lawful 
means  said  trustees  shall  deem  best  suited  to  obtain  a  Just  estimate  of  same, 
whether  by  appraisal,  by  the  corporation  bo<^u^  or  by  any  other  method  they 
may  elect 

**5.  To  prepare  the  necessary  papers  for  dissolving  said  corporation  im- 
mediately after  the  corporation  accounts  are  settled  and  the  record  thereof 
is  delivered  to  the  directors  by  said  trustees,  which  dissolution  papers  all  the 
stockholders  of  record,  viz.,  Ambrose  Matthews,  PhUlp  Rosenblum,  and  Bendet 
Rosenblum,  hereby  agree  to  sign  and  formally  execute  whenever  the  papers  for 
so  doing  are  presented  to  said  directors  and  stockholders  for  their  signatures. 

"6.  To  fulfill  the  contract  made  between  the  corporation  and  one  J<^m  Fox, 
or  to  make  such  settlement  with  said  Fox  as  he  and  said  trustees  or  attor- 
neys may  agree  upon. 

**7.  To  have  and  exercise  all  the  power  and  liabilities  which  would  devolve 
upon  said  corporation's  board  of  directors  as  trustees  for  dissolution  of  said 
corporation  for  the  winding  up  of  the  corporate  business  of  said  company. 

^S,  And  It  Is  further  stipulated,  understood  and  agreed  that  said  agents, 
attorneys  and  trustees  shaU  receive  for  their  services  a  reasonable  fee  as 
compensation  and  also  the  costs  and  expenses  of  the  administration  of  their 
trust,  to  be  paid  to  said  trustees  first  out  of  the  assets  of  said  corporation. 

**In  witness  whereof  the  said  stockholders  and  directors  of  said  company 
(body  corporate)  have  hereunto  set  tlieir  hands  and  seals  this  third  day  of 
AprU,  A.  D.  1914. 

"Ambrose  Matthews,  Director.  [Ij,  S.] 

**Phlllp  Rosenblum,  Director.  [L.  S.1 

•*Bendet  Rosenblum,  Director.  [L.  S.] 

••Ambrose  Matthews  &  Co., 

"By  Ambrose  Matthews.  President    [L.  S.1 
*ThlUp  Rosenblum,  Secretary.        [L.  S.] 

{Ambrose  Matthews.  [L.  S.] 
Bendet  Rosenblum.  [U  S.] 
PhlUp    Rosenblum.    [L.  S.]' 

[2]  With  regard  to  the  other  contention  on  behalf  of  the  appdlSuits 
— ^that  the  foregoing  instrument  conveyed  or  transferred  the  bankrupt's 
property  with  intent  to  injure,  delay,  or  defraud  its  creditors — ^it  is 
only  necessary  to  say  that  no  such  diarge  is  made  by  the  petition,  as 
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Will  appear  by  the  following  paragraph,  in  which  the  act  of  bankruptcy 
complained  of  is  described: 

"And  your  petitioner  further  represents  that  the  said  Ambrose  Matthews 
&  Ck>nipany  Is  insolvent  and  that  vithin  four  months  next  preceding  the  date 
of  this  petition,  the  said  Ambrose  Matthews  &  CJompany  committed  an  act  of 
bankruptcy  in  that  it  did  heretofore  to  wit,  on  the  third  ^  day  of  April,  1914, 
convey  and  deliver  to  Mary  Wooster  Sutton,  of  Red  Bank',  N.  J.,  and  Charles 
R.  Snyder,  of  Atlantic  Highlands,  N.  J.,  all  the  property  and  effects  of  said 
corporation,  and  appointing  them  trustees  for  the  said  company  to  collect 
the  outstanding  accounts  and  to  exercise  all  the  power  of  the  board  of  directors 
of  the  said  corporation  and  to  wind  up  Its  affairs  and  to  divide  assets  among 
the  creditors/* 

Finding  no  error,  the  decree  is  affirmed  at  the  costs  of  the  appel- 
lants. 


(236  Fed.  541) 

SALAZAR  V.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Eighth  CJircult.    October  13,  1916.) 

No.  4643. 

Chimin Aii  Law  «=»1184— AppEAi/--MoDiriCATioN  of  Sentence. 

In  a  prosecution  under  Act  Cong.  July  23,  1892,  c  234,  27  Stat  260 
(Comp.  St.  1913,  8  4140),  as  amended  by  Act  Jan.  30,  1897,  c.  109,  29  Stat. 
606  (Comp.  St.  1913,  {  4137).  fixing  as  the  maximum  penalty  for  selling 
liquor  to  Indian  wards  of  the  United  States  imprisonment  for  not  more 
than  two  years  and  a  fine  not  exceeding  $300,  a  sentence  which  imposed 
a  fine  of  $500  and  imprisonment  for  six  months  need  not  be  reversed 
and  remanded  by  the  Circuit  0)urt  of  Appeals,  but  the  sentence  may  be 
modified,  so  as  to  strike  out  the  excessive  fine,  and  the  Judgment  be 
afilrmed. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  fj  3199,  320O; 
Dec.  Dig.  «e=»1184.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  New  Mexico. 

Juan  J.  Salazar  was  convicted  of  selling  intoxicating  liquor  to  an 
Indian  who  was  a  ward  of  the  United  States,  in  violation  of  Act  July 
23,  1892,  as  amended  by  Act  Jan.  30,  1897,  and  he  brings  error.  Mod- 
ified and  affirmed. 

C.  C.  Catron,  of  Santa  Fe,  N.  M.,  for  plaintiff  in  error. 
Summers  Burkhart,  U.  S.  Atty.,  of  Albuquerque,  N.  M. 

Before  SANBORN  and  CARLAND,  Circuit  Judges,  and  VAN 
VALKENBURGH,  District  Judge. 

VAN  VALKENBURGH,  District  Judge.  The  plaintiff  in  error  was 
convicted  of  selling  intoxicating  liquor  to  an  Indian  who  was  a  ward  of 
the  United  States  imder  the  charge  of  an  Indian  superintendent  or 
agent.  The  prosecution  was  brought  under  the  act  of  Congress  of  July 
23,  1892  (27  Statutes  at  Large,  260),  as  amended  by  the  act  of  January 
30,  1897  (29  Statutes  at  Large,  506).  Morgan  v.  Ward  et  al,  224  Fed. 
698,  140  C.  C.  A.  238;  United  States  v.  Wright,  229  U.  S.  230,  231, 
33  Sup.  Ct.  630,  57  L.  Ed.  1160.  Under  these  statutes  the  maximum 
penalty  for  the  offense  charged  is  imprisonment  for  not  more  than 

tfs»For  oUier  cases  see  same  topic  A  KET-NUMBBR  in  all  Key-Numbered  DlgesU  A  Indexes 
149C.aA.— 38 
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two  years  and  a  fine  of  not  more  than  $300.  The  minimum  punishment 
is  imprisonment  for  not  less  than  60  days  and  a  fine  of  not  less  than 
$100  for  the  first  offense,  and  not  less  than  $200  for  each  offense 
thereafter.  It  is  further  provided  that  the  person  convicted  shall  be 
committed  until  fine  and  costs  are  paid.  The  sentence  in  this  case  was 
imprisonment  in  the  United  States  jail,  located  at  the  New  Mexico  state 
penitentiary  at  Santa  Fe,  N.  M.,  for  a  period  of  six  months,  and  a 
fine  of  $500  with  costs. 

The  only  error  urged  in  this  court  is  that  the  punishment  was  ex- 
cessive, in  that  the  fiuie  imposed  exceeds,  by  $200,  the  maximum  pro- 
vided by  law  in  such  cases.  It  is  contended  on  behalf  of  plaintiff  in 
error  that  the  sentence  is  therefore  void,  or  at  the  very  least  that  the 
case  must  be  remanded  to  the  District  Court  for  resentence  within 
the  limits  prescribed  by  statute.  Under  the  decided  cases  the  determi- 
nation of  the  question  presented  is  not  attended  with  difliculty.  Where 
a  court  has  jurisdiction  of  the  person  and  of  the  offense,  the  imposition 
of  a  sentence  in  excess  of  that  which  the  law  permits  does  not  render 
void  the  legal  or  authorized  portion  of  that  sentence.  United  States 
V.  Pridgeon,  153  U.  S.  48,  62,  14  Sup.  Ct  746,  38  L.  Ed.  631 ;  In  re 
Coy,  127  U.  S.  731,  757,  8  Sup.  Ct.  1263,  32  L.  Ed.  274. 

**Wliere  error  is  discovered  In  the  proceedings  In  a  criminal  case  properly 
presented  to  a  Circuit  Court  of  Appeals  for  review,  it  is  empowered  to  enter 
such  Judgment  and  to  impose  such  sentence  as  the  law  prescribes,  or  to  re- 
verse the  Judgment,  and  direct  the  court  below  to  take  such  further  proceed- 
ings as  the  Justice  of  the  case  may  require."  Whltworth  v.  United  States,  114 
Fed.  302  305,  52  C.  C.  A.  214,  217;  Hanley  v.  United  States.  123  Fed.  849. 
59  C.  C.  A.  153 ;  Gardes  v.  United  States,  87  Fed.  172,  30  C.  C.  A.  596 ;  Haynes 
et  al.  v.  United  States,  101  Fed.  817,  42  C.  C.  A.  34;  Ballew  v.  United  States, 
160  U.  S.  187,  16  Sup.  Ct  263,  40  L.  Ed.  388. 

In  the  case  at  bar  the  imprisonment  imposed  is  well  within  the  terms 
of  the  statute,  and  the  fine  alone  is  excessive.  To  correct  the  error 
it  is  necessary  only  to  remit  the  excess,  without  otherwise  disturbing 
either  conviction  or  sentence. 

The  judgment  below  will  be  modified,  by  reducing  the  fine  imposed 
from  $500  to  $300,  and,  with  this  modification,  is  affirmed.  Upon  the 
coming  in  of  the  mandate,  the  District  Court  is  directed  to  enter  judg- 
ment in  conformity  with  this  opinion. 


(236  Fed.  542) 

TUCKER  et  al.  y.  UNITED  STATES.* 

(Circuit  Court  of  Appeals,  Eighth  Circuit    October  5, 1916.) 

No.  4665. 

Indians  ^=>38(5) — Introducing  Liquor  into  Territort. 

In  a  prosecution  for  violating  Act  March  1,  1895,  c  145,  |  8,  28  Stat 
697,  by  Introducing  Into  territory  which  formerly  was  the  Indian  Terri- 
tory Intoxicating  liquor,  a  conviction  cannot  be  supported  on  mere  sus- 
picious circumstances  Indicating  that  defendant  was  cognizant  of  the  In- 
troduction of  the  liquor  by  his  codefendant. 

[Ed.  Note. — For  other  cases,  see  Indians,  Cent  Dig.  |  66;  Dec  Dig. 
«=s>38(5).] 

^s»For  other  casM  ste  same  topic  ft  KEY-NUMBER  in  aU  Koj-Numberod  Disests  ft  Indcxat 
•Rehearing  denied  December  15,  191C. 
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In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Oklahoma ;  Ralph  E.  Campbell,  Judge. 

Bert  Tucker  and  Bob  Terrell  were  convicted  of  violating  Act  March 
1,  1895,  §  8,  denouncing  the  offense  of  introducing  intoxicating  liquor 
within  limits  of  what  was  the  Indian  Territory  before  the  admission 
of  Oklahoma  to  statehood,  and  they  bring  error.  Affirmed  as  to  de- 
fendant Terrell,  and  reversed  as  to  defendant  Tucker. 

William  Pfeiffer,  of  Oklahoma  City,  Okl.  (Pruiett  &  Sniggs,  of 
Oklahoma  City,  Okl.,  on  the  brief),  for  plaintiff  in  error  Tucker. 

William  S.  Rogers,  Sp.  Asst.  U.  S.  Atty.,  of  Muskogee,  Okl.  (D. 
H.  Linebaugh,  U.  S.  Atty.,  and  W.  P.  McGinnis,  Sp.  Asst.  U.  S.  Atty., 
both  of  Muskogee,  Okl.,  on  the  brief),  for  the  United  States. 

Before  SANBORN,  Circuit  Judge,  and  TRIEBER  and  VAN 
VALKENBURGH,  District  Judges. 

PER  CURIAM.  The  plaintiffs  in  error,  who  will  be  referred  to  as 
defendants,  were  indicted  for  a  violation  of  the  provisions  of  section 
8  of  the  Act  of  March  1,  1895  (28  Stat.  693,  697),  the  charge  being  that 
they  had  unlawfully  introduced  liquor  from  without  the  state  of  Okla- 
homa into  that  portion  of  the  county  of  Carter  in  the  state  of  Okla- 
homa which  was  within  the  limits  of  the  Indian  Territory  prior  to  the 
admission  of  the  state  of  Oklahoma  into  the  Union  as  one  of  the  United 
States  of  America. 

Upon  a  trial  to  a  jury  both  defendants  were  found  guilty  and  sen- 
tenced to  imprisonment,  from  which  judgment  this  writ  of  error  was 
prosecuted.  The  defendant  Terrell  did  not  file  a  brief,  nor  did  he  ap- 
pear by  counsel  at  this  hearing.  In  view  of  the  fact  that  his  liberty  is 
at  stake,  we  have  carefully  examined  the  record  and  find  no  prejudicial 
error,  which  would  warrant  a  reversal. 

The  defendant  Tucker  at  the  close  of  the  evidence  asked  the  court 
for  a  peremptory  instruction  to  acquit,  which  was  denied,  properly  ex- 
cepted to,  and  assigned  as  error  in  the  assignment  of  errors. 

As  the  gist  of  the  offense  is  the  introduction  of  liquor  from  another 
state,  the  court  erred  in  refusing  to  direct  a  verdict  of  not  gr^ilty. 
There  is  no  evidence  whatever  to  show  that  tfiis  defendant  had  any 
connection  whatever  with  the  introduction  of  the  liquor  from  the 
state  of  Texas.  There  are  some  suspicious  circumstances  which  indi- 
cate that  he  knew  of  the  introduction  of  the  liquor  by  his  codef  endant 
Terrell,  but  when  a  man's  liberty  is  involved  it  requires  more  than  a 
mere  suspicion.  The  material  allegations  must  be  proved  beyond  a 
reasonable  doubt.  The  evidence  wholly  fails  to  do  that,  and  there- 
fore it  was  error  to  refuse  his  request  to  direct  the  jury  to  return  a  ver- 
dict of  not  guilty. 

The  judgment  as  to  the  defendant  Terrell  is  affirmed,  and  as  to  the 
defendant  Tucker  reversed,  with  directions  to  grant  a  new  trial. 
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(236  Fed.  544) 

TAGGABT  y.  BREMNEB  et  aL 

(Circuit  Court  of  Appeals,  Seventh  Circuit    July  6,  1916.) 

No.  2306. 

Patents  «=>285 — Suit  fob  Infbinoement — Joindeb  of  Dbfbndantb — Dis- 

CBETION  OF  COUBT. 

It  was  within  the  discretion  of  a  District  Court  under  equity  rule  26 
(19S  Fed.  xxv,  115  C.  C.  A.  xxy)  to  dismiss,  except  as  to  one  defendant,  a 
bill  against  several  hundred  dentists,  charging  each  separately  with  in- 
fringement of  one  or  more  of  four  patents,  where  no  joint  infringement 
was  alleged. 

[Ed.  Note. — For  other  cases,  see  Patents,  Cent  Dig.  |  445;  Dec.  Dig. 
«=>285.1 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
Division  of  the  Northern  District  of  Illinois. 

Suit  in  equity  by  William  H.  Taggart  against  M.  D.  K.  Brenmer 
and  others.  From  an  order  dismissing  the  bill,  except  as  to  one  de- 
fendant, complainant  appeals.    Affirmed. 

The  bill  in  this  case  sets  up  the  ownership  of  complainant  as  patentee,  of 
four  patents,  viz.,  patent  No.  865,823,  granted  September  10,  1907,  for  appara- 
tus for  making  molds  for  the  casting  of  dental  fillings  and  the  like ;  patent 
No.  872,978,  granted  December  3,  1907,  for  method  for  making  molds  for 
dental  inlays  and  the  like;  patent  No.  983,579,  granted  February  7,  1911* 
for  making  dental  inlay  fillings  and  the  like ;  and  patent  No.  983,580,  granted 
February  7,  1911,  for  apparatus  for  making  castings.  It  charges  certain  indi- 
viduals by  name,  and  several  hundred  others,  members  of  a  dentists'  mutual 
protective  alliance,  an  organization  of  dentists  and  others  formed  to  protect 
each  other  against  complainant — some  residents  and  others  nonresidents  of 
the  Northern  district  of  Illinois,  whose  names  are  in  said  proceedings  after- 
wards set  out — ^with  infringement  of  some  one  or  more  claims  of  one  or  more 
of  said  patents,  in  the  following  language: 

"Your  orator  further  shows  that  each  of  the  contributors  to  said  fund  is 
an  infringer  of  your  orator's  patents,  this  charge  being  based,  first,  upon  the 
fact  that  from  widespread  investigation  your  orator  is  convinced  that  all  den- 
tists not  licensed  under  said  patents  are  infringing  them,  and,  second,  upon 
the  fact  that  contributions  to  such  fund  are  wholly  useless  and  of  no  personal 
benefit  to  the  contributor,  unless  he  is  infringing.  Your  orator  further  shows 
that  the  infringement  of  all  dentists  is  of  the  following  character,  to  wit: 

*'A11  dentists  make  the  pattern  for  casting  the  inlay  as  set  forth  in  patent  No. 
872,978,  in  identically  the  same  way.  They  all  make  the  molds  in  the  same 
way,  excepting  that  in  many  cases  the  investment  is  not  placed  about  the 
pattern  in  two  layers.  Therefore  your  orator  says  that  all  unlicensed  den- 
tists infringe  claims  1,  2,  3,  4,  8,  9,  10,  11,  and  12  of  said  patent  Na  872.978. 
while  a  considerable  percentage  infringe  the  remaining  claims  thereof.  In 
making  the  mold  all  dentists  employ  a  flask  cover  and  sprue-former  gener- 
ally like  those  of  patent  865,823.  In  some  cases  the  sprue-former  is  not  re- 
movable from  the  cover,  but  in  nearly  all  cases  it  is.  All  dentists,  therefore, 
infringe  claims  1,  3,  and  7  of  patent  No.  865,823,  and  nearly  all  dentists  in- 
fringe claims  1.  2,  3,  4,  7,  and  9  of  said  patent,  while  a  relatively  small  num- 
ber infringe  the  remaining  claims  thereof.  The  mold  when  complete  is  iden- 
tical with  that  shown  and  claimed  in  patent  983,580  in  all  cases,  and  all  den- 
tists, therefore,  infringe  claims  13  to  17,  inclusive,  of  said  patent  All  dentists 
employ  the  mold  when  made  for  casting  dental  inlay  fillings  which  are  cast 
entire  from  molten  metal,  and  when  complete  are  throughout  of  the  same 
composition,  and  all  dentists  infringe  claims  4  to  13,  inclusive,  of  patent 
983,579,  covering  broadly  the  method  of  making  fillings,  which  consists  in 

^s»For  other  cases  lee  same  topic  ft  KEY-NUMBBR  in  aU  Kof-Numborod  DigesU  4  IndazM 
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casting  them  entire  from  molten  metal  and  the  complete  inlay  filling,  and  also 
claims  17  and  18  of  patent  983,580,  covering  broadly  the  apparatus  used. 

"The  principal  difference  between  the  infringing  acts  of  the  various  den- 
tists lies  in  variations  of  procedure  for  forcing  the  molten  metal  into  the 
mold  when  complete.  The  several  methods  commonly  employed  for  this 
purpose  divide  the  dentists  into  a  relatively  small  number  of  classes,  some  of 
whom  infringe  more  extensively  than  others.  There  is  a  relatively  small 
proportion  of  dentists  who  employ  centrifugal  force  for  causing  the  metal  to 
enter  the  mold  cavity.  It  is  not  charged  that  these  dentists  infringe  other 
claims  than  those  hereinbefore  specified.  It  Is,  however,  far  more  common  to 
employ  some  form  of  gaseous  pressure  for  forcing  the  molten  metal  into  the 
mold  cavity,  and  all  the  dentists  who  use  such  pressure  infringe,  in  addition 
to  the  claims  hereinbefore  specified,  claims  1  and  2  of  patent  983.579. 

•*A  considerable  percentage  of  those  who  use  gaseous  pressure  use  what  are 
known  as  'suction'  machines,  the  gaseous  pressure  used  being  that  of  the 
atmosphere,  which  is  brought  into  operation  by  exhausting  the  air  from 
the  interior  of  the  mold  by  suction  applied  from  below.  The  use  of  such 
machines  is  not  charged  to  infringe  any  further  claims  than  those  hereinabove 
enumerated.  The  majority  of  dentists,  however,  employ  one  of  several  forms 
of  pressure  devices  in  which  gas-pressure  above  that  of  the  atmosphere  is 
applied  to  the  top  of  the  mold.  This  gas  pressure  is  secured  in  some  cases 
by  substantially  the  means  shown  in  your  orator's  machine  patent  No. 
983,580,  and,  in  others,  by  applying  to  the  top  of  the  mold  a  pad  of  wet  as- 
bestos, wet  clay,  or  clay  moistened  with  glycerine,  the  heat  of  the  molten 
metal  generating  vai)or  which  produces  the  desired  pressure.  All  of  these 
pressure  machines  or  devices  when  used,  in  addition  to  the  claims  herein- 
above enumerated,  infringe  claim  3  of  patent  983,579,  and  claims  19  and  20 
of  patent  983,580.  A  relatively  small  niunber  of  dentists  infringe  one  or  an- 
other of  the  remaining  claims  of  your  orator's  machine  patent  983,580." 

The  bill  alleges,  further,  that  all  four  of  said  patents  were  sustained  by 
the  trial  court  in  the  Northern  district  of  Illinois,  in  Taggart  v.  Moll,  case 
No.  30,850  (no  opinion  filed).  It  further  alleges  that  by  reason  of  the  great 
number  of  infringements  it  would  be  physically  impossible  to  bring  and  try 
infringement  suits  against  each  infringer  separately  before  the  patents  would 
expire;  that  the  cost  of  individual  suits  would  be  practically  prohibitive; 
that  complainant's  prima  fade  case  was  presented  in  the  Moll  Case  within  15 
minutes'  time ;  that  the  infringers  can  be  readily  divided  into  a  small  number 
of  groups,  which  can  be  considered  together  much  more  easily  than  if  the 
suits  were  tried  separately,  and  that,  unless  the  suits  can  be  consolidated, 
complainant  cannot  obtain  Justice;  that  defendants,  by  forming  said  alli- 
ance, interfere  with  the  making  of  settlements,  because  the  several  defend- 
ants were  thereby  led  to  believe  that  the  claims  could  be  defeated  or  the  in- 
fringement negatived.  The  bill  therefore  asks  to  be  allowed  to  combine  de- 
fendants in  one  suit. 

The  answers  deny  validity  and  infringement,  charge  that  the  Moll  suit  was 
not  well  conducted,  set  out  that  patent  No.  872,978,  for  the  process  of  making 
patterns  and  molds,  etc.,  was  held  invalid  by  the  Court  of  Appeals  for  the 
District  of  Coliunbia,  February  25,  1912,  in  the  case  of  Boynton  v.  Taggart, 
40  App.  D.  C.  82,  deny  that  any  of  the  persons  constituting  the  Dental  Mutual 
Protective  Alliance  is  an  infringer,  and  deny  that  all  dentists  are  infringers 
of  any  of  the  claims  of  patents  Nos.  872,978,  865,823,  983,580,  or  983,579. 
The  answers  also  deny  all  knowledge  of  the  method  of  forcing  the  metal  into 
the  mold  cavity,  and  aver  that  the  bill  is  multifarious,  since  the  bill  sets  up 
no  Joint  use  of  the  patents  in  suit,  nor  concert  of  action  between  the  several 
defendants  with  regard  to  the  patents,  and  no  conspiracy  between  them.  The 
answers  further  set  up  the  pendency  of  eight  suits  upon  said  patents  in  said 
District  Court,  and  claim  that  said  patents  are  null  and  void  because  of 
reasons  there  stated,  including  public  use,  abandonment,  licenses,  etc.,  etc. 

The  District  Court  issued  a  preliminary  injunction,  subject  to  cei-tain  ex- 
ceptions. Thereafter,  the  cause  coming  on  to  be  heard  before  another  Judge 
upon  the  objection  pleaded  in  the  answer,  viz.,  that  there  was  a  misjoinder  or 
parties  defendant  and  of  separate  and  independent  causes  of  action,  the 
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court  ordered  the  bill  to  be  dismissed  as  being  multifarious  for  the  reasons 
stated,  at  complainant's  cost  as  to  all  parties  save  one.  The  decree  further 
finds  that  the  "plaintiff  and,  the  court  consenting,  the  following  named  defend- 
ants, to  wit,  M.  D.  K.  Bremner,  T.  B.  S.  Wallace,  J.  C.  Mackinson,  J.  J. 
Bing.  M.  A.  CasiU,  W.  F.  Stone.  D.  G.  Marks,  D.  S.  Johnson,  Henry  Baum- 
garth,  E.  W.  Applegate,  Geo.  C.  Brady,  E.  L.  Heyne,  and  C.  L.  Lind,  elect  to 
waive  their  privilege  to  be  dismissed  from  this  suit  under  the  order  of  the 
court  herein,  consenting  that  the  several  separate  causes  of  action  against 
them  stated  and  set  forth  in  the  bill  of  complaint  herein  may  be  consolidated 
and  tried  in  the  above-entitled  suit  upon  the  answers  and  other  proceedings 
and  pleadings  heretofore  filed  and  liad  in  said  suit"  Exceptions  were  duly 
taken,  and  this  appeal  perfected. 

The  errors  assigned  are  that  the  court  erred  (1)  in  dismissing  the  biU  of 
complaint  as  to  the  defendants  designated  in  said  order ;  (2)  in  dissolving  and 
discontinuing,  as  to  certain  defendants,  the  injunction  which  had  theretofore 
been  granted  against  those  defendants;  and  (3)  in  denying  the  perpetual 
injunction  as  prayed  in  the  bill. 

Russell  Wiles,  of  Chicago,  111.,  for  appellant. 

L)mn  A.  Williams,  Robert  M.  See,  and  Charles  C.  Linthicum,  all  of 
Chicago,  111.,  for  appellants. 

Before  KOHLSAAT  and  MACK,  Circuit  Judges,  and  ANDER- 
SON, District  Judge. 

KOHLSAAT,  Circuit  Judge  (after  stating  the  facts  as  above). 
The  subject-matter  of  the  present  suit  is  one  within  the  jurisdiction  of 
the  federal  courts  and  subject  to  the  provisions  of  federal  equity  rule 
26  (198  Fed.  xxv,  115  C.  C.  A.  xxv).  By  reference  to  the  rule  it  ap- 
pears that  the  main  object  thereof  is  to  promote  the  convenient  ad- 
ministration of  justice.  "If  it  appear,"  the  rule  concludes,  "that  any 
such  causes  of  action  cannot  be  conveniently  disposed  of  together, 
the  court  may  order  separate  trials."  We  are  therefore  called  upon 
to  hold  that  the  trial  judge  abused  his  discretion  in  denying  to  appel- 
lant the  right  to  join  the  whole  dental  profession  in  one  suit.  Whatever 
may  have  been  the  practice  prior  to  the  adoption  of  the  rule,  the  lat- 
ter must  and  does  control  so  far  as  it  is  applicable. 

The  grounds  upon  which  the  appellant  seeks  to  justify  the  joinder 
of  several  hundred  defendants,  with  varying  defenses,  in  one  bill,  are 

(1)  that  the  patents  in  suit  have  been  sustained  (Taggart  v.  Moll,  suit 
No.  30,850)  in  the  District  Court  from  which  this  cause  is  api>ealed  ; 

(2)  that  the  issues  affecting  validity  of  the  patents  in  suit  are  identical 
in  the  cases  of  all  the  defendants  and  would  require  but  little  time  in 
presentation;  (3)  that  these,  together  with  answers  to  interrogatories 
presented  in  accordance  with  equity  rule  58  (198  Fed.  xxxiv,  115  C.  C. 
A.  xxxiv)  would  make  out  a  prima  facie  case  of  infringement;  (4) 
that  defendants  have  banded  together  and  contributed  funds  to  defeat 
appellant's  claim  of  infringement;  (5)  that  it  will  be  physically  im- 
possible for  the  court  to  try  all  the  cases  where  infringement  is  charged 
before  the  expiration  of  the  patent;  (6)  that  appellant  is  financially 
unable  to  undertake  to  try  said  causes  separately;  and  (7)  that  un- 
less he  can  proceed  to  join  the  multitude  of  infringers  in  one  suit  he 
will  not  be  able  to  obtain  justice. 

These  matters  were  considered  by  the  court.  On  the  other  hand, 
no  attempt  is  made  to  claim  joint  infringement  by  the  defendants,  ap- 
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pellees  herein.  They  are  charged  with  being  separate,  independent 
tort-feasors,  all  trespassing  on  the  same  property,  but  without  any  con- 
sort, confederation,  or  joint  share  in  the  proceeds.  One  of  the  pat- 
ents in  suit  has  been  defeated  in  another  jurisdiction,  where  the 
patent  for  making  patterns  and  molds  as  aforesaid  was  held  invalid. 
While  the  issues  affecting  validity  of  the  patents  in  suit  are  substan- 
tially identical  with  regard  to  each  of  the  defendants,  no  defendant 
is  charged  with  any  particular  infringement  for  which  such  party  is  in 
said  biU  sought  to  be  held ;  the  defenses  are  concededly  distinct,  and 
some  of  the  defendants  are  not  even  dentists,  so  that  the  general 
charge  that  all  dentists  infringe  cannot  apply  to  them.  The  mere 
joining  in  the  Dental  Mutual  Protective  Alliance  and  paying  dues  did 
not  constitute  the  members  of  said  alliance  infringers.  It  may  well  be 
doubted  whether  the  joining  of  these  defendants,  appellees,  in  one  suit, 
would  in  any  way  expedite  the  hearing  upon  each  of  said  alleged  in- 
fringements. A  complete  record  would  be  required  in  each.  The  fact 
that  the  profits  and  damages  in  each  case,  if  successful,  would  be 
small,  while  a  large  expense  would  be  incurred  in  each  case,  if  tried 
separately,  cannot  be  deemed  controlling.  There  are  and  have  been 
in  the  past  many  cases  in  like  situation. 

Courts  are  instituted  for  the  purpose  of  establishing  rights.  Once 
these  are  settled,  the  rest,  it  may  be  assumed,  will  follow.  But  the 
most  startling  result  of  appellant's  proposed  course  would  be  the 
opening  of  the  courts  to  a  scheme  for  dragging  a  multitude  of  alleged 
infringers  into  threatened  expensive  litigation  in  a  single  proceeding, 
whereby  settlements  would  be  submitted  to  rather  than  endure  the 
worry  and  costs  of  litigation.  It  is  difficult  to  see  how  anything  but 
confusion  and  injustice  to  the  many  could  result.  Having  these  mat- 
ters in  mind,  was  it  an  unreasonable  exercise  of  the  discretion  conferred 
upon  the  court  by  statute  to  order  said  bill  to  be  dismissed,  at  appel- 
lant's costs,  as  to  all  of  the  defendants  save  one  ?    We  think  not. 

Thus  giving  to  equity  rule  26  (198  Fed.  xxv,  115  C.  C.  A.  xxv)  the 
most  liberal  construction  possible,  we  fail  to  find  any  abuse  of  the 
discretion  therein  conferred  upon  the  trial  judge.  We  are  of  the  opin- 
ion that  the  rule  was  adopted  in  the  interest  of  simplified  procedure, 
but  that,  as  in  the  prior  adjudications  upon  multifariousness,  mis- 
joinder, and  those  of  like  nature,  the  application  must  depend  largely 
upon  the  circumstances  of  each  particular  case,  and  rest  in  the  sound 
discretion  of  the  judge. 

We  find  no  error  in  the  action  of  the  court  upon  any  of  the  matters 
assigned  for  error.  The  decree  of  the  District  Court  is  therefore  af- 
firmed. 
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STANDARD  OPTICAL  CO.  V.  COOK. 


(drcalt  Court  of  Appeals,  Seventli  Circuit.    Jane  19,  1916.    Behearlng 
Denied  August  28,  1916.) 

No.  2353. 

Patents  ^=»328 — ^Validity  and  Infbinqement — Shooting  Glasses. 

The  Cook  reissue  patent,  No.  13.231  (original  No.  946,596),  for  shooting 
glasses,  conceding  its  validity,  occupies  a  very  narrow  field,  and,  as  so 
limited,  hcltb  not  infringed. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
Division  of  the  Northern  District  of  Illinois. 

Suit  in  equity  by  Carroll  Eugene  Cook  against  the  Standard  Optical 
Company.    Decree  for  complainant,  and  defendant  appeals.    Reversed, 

On  January  18,  1910,  appellee  was  granted  a  patent.  No.  946,596,  for  an 
improvement  in  shooting  glasses.  The  specification  makes  references  to 
two  former  patents  issued  to  him  for  shooting  glasses,  dated  Mardi  23,  1909, 
and  October  12,  1909,  respectively,  and  severally  numbered  916,109  and 
936,987.  The  object  of  the  invention  of  patent  No.  946,596,  it  is  said  in  the 
specification,  is  *'to  provide  an  improved  hinge  by  which  the  lenses  are  con- 
nected and  also  to  combine  with  the  said  hinge  a  nose  piece  of  sudi  a  form 
that  the  lenses  will  be  held  In  the  proper  position  in  front  of  the  eyes." 
Two  claims  were  allowed,  which  read  as  foUows,  viz.: 

''1.  The  combination  with  shooting  glass  lenses,  of  a  nose  piece,  a  supporting 
post  rising  therefrom  and  arranged  between  the  inner  edges  of  the  lenses, 
and  hinged  members  mounted  on  the  post  and  secured  to  the  lenses,  said 
hinged  members  being  constructed  with  stops  to  limit  the  movement  of  the 
lenses  toward  each  other. 

"2.  The  combination  of  a  nose  piece,  a  post  rising  therefrom,  a  cross  bar  at 
the  end  of  the  said  post,  hinge  members  mounted  on  the  ends  of  said  cross 
bar  and  provided  with  projections  adapted  to  Impinge  against  said  cross  bar, 
and  lenses  carried  by  said  hinge  members." 

These  claims  relate,  it  will  be  seen,  to  lenses  mounted  pivotally,  each  one 
at  its  inner  end,  to  a  connecting  cross  bar  mounted  on  the  upper  end  of  the 
supporting  post  rising  from  the  nose  piece,  the  hinged  members  having  stops 
or  projections  adapted  to  limit  the  movement  of  the  lenses.  Fig..  1  of  the 
drawings,  showing  this  arrangement,  is  as  follows,  viz.: 


y^,j 
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Theoe  claims,  appellee  insists,  failed  to  present  bis  wbole  Inyention  as  set 
out  in  the  drawings  and  specification. 

Fig.  4  seems  to  describe  a  device  not  covered  by  the  said  claims,  as  do  also 
Hgs.  5  and  6.  Fig.  4  is  as  follows,  and  sufficiently  illustrates  the  device 
claimed  to  have  been  overlooked : 

To  remedy  this  defect,  as  appellee  al- 
leges it  to  be,  he  filed  his  application  in 
the  Patent  Office  for  a  reissue,  stating 
that  he  *  Verily  believes  that  the  letters 
patent  referred  to  in  the  before  men- 
tioned petition  and  specification  for  re- 
issue patent,  and  surrendered  at  the  time 
of  the  filing  thereof,  are  Inoperative  for 
the  reason  that  the  specification  thereof 
is  defective,  and  that  such  defect  consists 
particularly  in  the  restriction  of  the 
scope  of  the  invention  by  the  specifica- 
tion and  in  the  claims  of  said  letters  pat- 
ent to  the  employment  therewith  of  stops 
to  limit  the  movement  of  the  lenses  to- 
wards each  other ;  and  deponent  further 
says  that  the  errors  which  render  such 
patent  so  inoperative  arose  from  inad- 
vertence, and  without  any  fraudulent  or 
deceptive  intention  on  the  part  of  de- 
ponent; that  the  following  is  a  true 
specification  of  the  errors  which  consti- 
tute such  inadvertence,  relied  upon,  viz. :  The  particular  specification  of  stops 
to  limit  the  movement  of  the  lenses  towards  each  other  as  a  necessary  part 
of  the  combination  which  constitute  his  said  invention — and  that  such  errors, 
so  particularly  specified,  arose  as  follows:  Because  your  deponent  was  en- 
tirely Ignorant  of  the  patent  laws  and  practice,  and  employed  counsel  who 
were  not  fully  instructed  as  to  the  nature  of  the  invention  and  its  important 
uses;  that  your  deponent  acted  wholly  under  the  advice  of  his  said  patent 
lawyers,  and  that  he  has  but  recently  ascertained  from  others  more  experienc- 
ed that  his  patent  was  defective  in  the  particular  mentioned."  No  change  in 
the  specification  and  drawings  was  made. 

Original  application  for  letters  patent  No.  946,596,  wherein  the  reissue  was 
sought,  contained  three  claims,  which  read  as  follows,  viz. : 

"1.  A  connection  for  the  lenses  of  shooting  glasses  comprising  a  bridge, 
a  post  rising  from  the  bridge,  and  means  supported  on  the  said  post  for  se- 
curing the  lenses. 

"2.  The  combination  with  the  lenses  of  shooting  glasses,  of  hinge  members 
secured  to  the  said  lenses  and  a  connection  between  the  said  hinge  members 
arranged  to  limit  the  movement  of  the  said  members. 

"3.  The  combination  of  a  nose  piece,  a  post  rising  therefrom,  a  cross  bar 
at  the  end  of  the  said  post,  hinge  members  mounted  on  the  ends  of  said  cross 
bar  and  provided  with  projections  adapted  to  impinge  against  said  cross  bar, 
and  lenses  carried  by  said  hinge  members." 

In  response  to  rejection  of  claims  1  and  2  by  the  examiner,  this  applicant 
canceled  both  of  them,  mainly  on  reference  to  Lancon  patent  (French)  No. 
881,553.  Claim  1  was  then  rewritten,  with  two  limitations,  viz.;  (1)  The 
use  of  hinged  members  mounted  on  the  post  carrying  the  nose  piece ;  and  (2) 
stops  in  connection  with  the  hinged  member  adapted  to  limit  the  movement 
of  the  lenses  toward  each  other — and  then  was  allowed  as  claim  1.  After 
reconsideration,  claim  8,  which  was  at  first  rejected  by  the  examiner,  was 
allowed  as  claim  2. 

The  reissue  was  granted,  numbered  13,231,  on  May  2,  1911,  claims  1  and  2 
of  patent  No.  946,596  became  claims  1  and  2  of  the  reissue,  and  claims  3,  4  and 
5  were  added.    These  latter  read  as  follows,  viz. : 

"3.  The  combination  with  shooting  glass  lenses  of  a  nose  piece,  a  supporting 
post  rising  therefrom  and  arranged  between  the  inner  edges  of  the  lenses* 
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members  movably  mounted  upon  said  post,  and  means  for  securing  said  lenses 
carried  by  said  members. 

"4.  In  an  eye  protector,  the  combination  of  a  nose  piece,  a  post  rising  there- 
from, and  lens-carrying  members  pivotally  mounted  on  said  post 

"5.  In  an  eye  protector,  the  combination  of  a  nose  piece,  a  post  rising  there- 
from, and  lens-carrying  members  pivotally  mounted  on  said  post  so  as  to 
bring  the  opposite  edges  of  the  lenses  closely  adjacent  to  said  post" 
— and  constitute  the  matters  here  involved. 

The  alleged  infringing  device  is  constructed  under  patent  to  Brennecke  for 
goggles,  dated  November  24,  1914,  and  numbered  1,118,631,  the  four  claims  of 
which  read  as  follows,  viz.: 

"1.  The  combination  with  a  pair  of  glasses  of  the  class  described,  of  a  read- 
ily flexible  connection  supporting  a  nose-bow  and  which  yields  to  bending  and 
twisting  strains  and  returns  the  glasses  to  their  normal  relative  positions. 

**2.  The  combination  with  a  pair  of  glasses  of  the  dass  described,  and  with 
the  nose-bow  for  same,  of  a  flexible  connection  joining  said  glasses  and  sup- 
porting said  nose-bow,  said  connection  supporting  said  glasses  in  a  definite 
normal  position  and  yet  serving  to  permit  the  relative  angular  movement  of 
the  glasses  that  a  hinged  connection  for  same  would  permit 

*'3.  The  combination  with  a  pair  of  lenses  of  the  class  described  and  the 
nose-bow  for  same,  of  a  flexible  connection  extending  uninterruptedly  from 
lens  to  lens  as  a  support  for  same  and  said  nose-bow,  said  flexible  connection 
having  greater  flexibility  than  said  lenses. 

**4,  The  combination  with  a  pair  of  lenses  of  the  class  described  and  the 
nose-bow  for  same,  of  a  flexible  connection  on  which  said  nose-bow  is  mounted 
and  which  supports  said  lenses  in  a  normal  relative  position  to  each  other, 
said  connection  having  greater  flexibility  than  said  lenses  and  permitting 
movement  of  each  lens  relative  to  the  other  lens  in  planes  vertical  to  eBiCh 
other." 

Fig.  1,  here  reproduced,  will  serve  to  illustrate  the  device. 


Appellant  denies  both  validity  of  the  reissue  and  infringement  thereof.  The 
District  Court  sustained  the  patent  and  the  charge  of  infringement  and  award- 
ed an  accounting. 

Appellant  introduced  in  evidence  Cook's  prior  patents,  Nos.  916,109,  936,987, 
946,596,  Brennecke  subsequent  patent,  No.  1,118,631,  French  prior  imtent  to 
Langon,  No.  381,553,  and  Wienrich's  German  patent,  No.  135,062,  of  November 
30,  i901,  and  others,  all  for  eyeglasses. 

The  assignment  of  errors  goes  to  the  action  of  the  court  in  sustaining  the 
invention,  upholding  the  validity  of  the  reissue  and  decreeing  infringement 

Florence  King,  of  Chicago,  111.,  for  appellant. 

Charles  C.  Linthicum  and  Benjamin  T.  Roodhouse,  both  of  Chicago, 
111.,  for  appellee. 

Before  BAKER,  KOHLSAAT,  and  ALSCHULER,  Circuit  Judges. 
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KOHLSAAT,  Circuit  Judge  (after  stating  the  facts  as  above). 
While  we  deem  the  validity  of  tfie  reissue  patent  as  being  a  close 
question  under  the  statute  and  the  authorities,  by  reason,  among  other 
matters,  of  the  proceedings  had  in  the  Patent  Office  in  connection  with 
the  canceling  of  original  claims  1  and  2  of  patent  No.  946,596,  we 
do  not  consider  it  necessary,  for  the  disposition  of  the  questions  here 
presented,  to  decide  that  point.  We  assume,  for  the  purposes  of  this 
proceeding,  that  the  reissued  patent  is  valid. 

The  field  in  which  the  patentee  was  working  was  very  narrow.  The 
French  patent  to  Lanqon,  published  in  1908,  showed  the  pintle  rising 
from  the  nose  piece  and  having  a  vertical  sliding  movement  upon  the 
cross  piece  for  purposes  of  adjustment  to  the  eyes,  and  also  the 
revoluble  movement  of  the  cross  piece  and  lenses  upon  the  pintle  as  a 
pivot.  Wienrich,  1901,  discloses  glasses  which  may  be  folded,  one 
lens  upon  the  other,  each  being  swung  on  a  pivot  indirectly  connecting 
it  with  its  particular  end  of  the  nose  piece.  Cook's  patent.  No.  936,987, 
shows  glasses  differing  in  no  substantial  respect  from  his  patent  upon 
which  the  reissue  is  based,  and  the  reissue  patent,  except  in  the  fact 
that  in  the  former  the  boss  rising  from  the  nose  piece  fits  "between 
the  lower  ends  of  the  hinges  or  the  lower  portions  of  the  meeting  edges 
of  the  lenses."  "The  bridge,"  says  the  patentee,  "is  thereby  held  in 
proper  position  to  aid  in  supporting  the  lenses  and  to  cushion  the  same 
on  the  wearer's  nose,"  whereas  in  the  latter  the  boss  is  prolonged  up- 
wardly to  form  a  vertical  pintle  upon  which  the  sleeves  of  the  hinges 
are  pivoted,  thus  eliminating  the  pivot  pin  8  connecting  the  hinge  mem- 
bers of  that  device,  and  making  the  lenses  partially  adjustable.  The 
device  of  patent  No.  946,596  makes  provision  for  such  adjustment  to 
the  eyes  as  may  be  obtained  by  hinged  movement,  said  movement  being 
perpendicular,  or  at  right  angles  to  the  post.  This  latter  is  the  subject- 
matter  described  in  the  reissue,  appellee  insisting  that  the  claims  of 
patent  No.  946,596  were  by  mistake  limited  to  the  improved  hinge,  in- 
cluding stops  to  limit  the  movement  of  the  lenses  toward  each  other, 
but  making  no  claim  to  means  for  holding  the  lenses  in  proper  position 
in  front  of  the  eyes. 

It  is  apparent  that  claims  1  and  2  cover  only  the  matters  disclosed 
in  figures  1,  2  and  3  of  the  patent  No.  946,596  aforesaid. 

Assuming,  as  above  stated,  that  appellee  was  entitled  to  the  reissue 
claims,  the  most  that  can  be  said  is  fliat  he  has  secured  a  monopoly  to 
glasses  which  may  be  adjusted  to  the  eyes  in  any  manner  which  may 
be  attained  through  lenses  moving  perpendicularly  or  at  right  angles 
to  the  pintle.  On  the  other  hand,  appellant's  device  is  capable  of  in- 
definite relative  movement  with  respect  to  the  eyes  by  reason  of  the 
resilient  means  for  connecting  the  lenses.  The  latter  may  be  moved  at 
right  angles,  or  in  any  arc  of  a  circle,  or  of  an  ellipse,  or  even  angu- 
larly. It  has  no  pintle,  and  no  hinged  movement.  Its  nose  piece  is 
almost  as  flexible  as  that  of  the  old  rubber  cover  patent,  No.  12,924. 
It  has  the  same,  if  not  a  greater,  presumption  of  validity  arising  from 
the  grant  as  has  the  reissue  patent,  in  that  it  was  granted  after,  and 
presumably  was  distinguished  from.  Cook ;  and  instead  of  being  an  im^ 
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provement  of  the  invention  defined  in  the  patent  in  suit,  the  Brennecke 
patent,  in  our  judgment,  was  for  an  independent  invention  in  the  old 
common  field.  Kokomo  Fence  Machine  Co.  v.  Kitsehnan,  189  U.  S.  8, 
23  Sup.  Ct.  521,  47  L.  Ed.  689. 

All  things  in  evidence  considered,  we  are  of  the  opinion  that  the 
decree  of  the  District  Court  should  be  and  it  is  reversed,  with  costs,  with 
direction  to  vacate  the  decree  and  dismiss  the  bill  for  want  of  equity. 
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<2a6  Fed.  OOG) 

DURAND  V.  BROWN. 

In  re  TILDBN  SAW  &  MFG.  C50. 

(Circuit  Ooort  of  Appeals,  Sixth  Circuit    Koyember  8,  1916.) 

No.  2^2. 

1.  CORPOBATIONS    ^s»280 — STOCK— PAYMENT    OF    SUBSCRIPTIONS. 

Stock  issued  as  paid-up  and  nonassessable  cannot  be  assessed,  in  the 
absence  of  fraud. 

[Ed.  Note. — ^For  other  cases,  see  Corporations,  Cent  Dig.  §  877;  Dec 
Dig.  <S=>230.] 

2.  Corporations   «=»232(2)— Stook    Subscription— Payment. 

Under  Pub.  Acts  Mich.  1903,  No.  232,  §  2,  providing  that  capital  stock 
subscribed  may  be  paid  in,  either  in  cash  or  in  other  property,  real  or 
personal,  and  in  view  of  Pub.  Acts  Mich.  1907,  No.  146,  §  2,  limiting  the 
property  so  appropriable  to  such  as  can  be  sold  and  transferred  by  the 
corporation,  and  as  shall  be  subject  to  levy  and  sale  on  execution,  a 
secret  process,  though  intangible,  was,  prior  to  the  latter  act  property 
which  was  aEH>ropriable  for  the  payment  of  capital  stock  of  a  corporation. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  §  883;  Dec. 
Dig.  «=»232(2).] 

8.  Property  ^=>2 — What  is. 

Secret  processes  and  formulas  are  •'property,"  and  rights  in  them 
are  recognized  and  entitled  to  protection  as  property  rights. 

[Ed.  Note.— For  other  cases,  see  Property,  Cent  Dig.  §  2;  Dec.  Dig. 
«s»2. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Property.] 

4.  Corporations  ^s»269(3) — Stock   Subscriptions— Payment. 

Where  it  was  contended  tliat  stock  6f  a  corporation  was  not  paid  in, 
evidence  held  to  show  that  a  secret  process,  listed  as  property  and  given 
in  payment  of  the  stock,  was  delivered  to  the  corporation,  and  that  it 
had  the  benefit  thereof. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  if  887,  888, 
1154-1159,  2277;    Dec.  Dig.  «=>269(3).] 

6.  Good  Will  «=5>5 — "Property  Bight"— Transfer. 

Good  will  is  a  '^property  right"  which  can  be  conveyed  with  the  busi- 
ness to  which  it  is  incident 
[Ed.  Note.— For  other  cases,  see  Good  Will,  Cent  Dig.  |  2 ;   Dec.  Dig. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Property  Rights.] 

6.  Corporations  «=5>232(1)^Stockholder8— Transferees. 

a  transferee,  with  full  knowledge  that  stock,  though  purporting  to  be 
fully  paid  in,  is  not  actually  paid  for,  is  liable  to  corporate  creditors 
for  the  amount  unpaid. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent.  Dig.  §§  879,  880, 
987;    Dec.  Dig.  «=»232(1).] 

7.  Corporations  ^=>76 — Stock  Subscriptions— Payment  Thereof. 

Money  paid  toward  the  purchase  of  corporate  stock  cannot  be  convert- 
ed into  a  loan  to  the  detriment  of  other  interested  parties. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent.  Dig.  §§  197-209^ 
213-218;    Dec.  Dig.  <S=»76.] 

8.  Corporations  ^=>232(3) — Stock  Subscription— Liability  for. 

Where  corporate  stock  was,  on  the  formation  of  a  corporaticm,  deliv* 
ered  in  return  for  property,  and  it  was  contended  that  a  creditor,  who 

'or  other  cases  see  same  topic  ft  KEY-NUMBBR  in  aU  Key-Numbered  Digests  4k  Indexes 
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once  owned  part  of  the  stock,  was  liable  because  the  stock  had  not  been 
fully  paid  for,  the  property  contributed  having  been  overvalued,  held, 
inequitable  to  charge  against  such  stock  more  of  the  deficiency  than  the 
ratio  it  bears  to  the  whole  stock. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent.  Dig.  §  884;  Dec 
Dig.  <S=>232(3).] 

9.  CoBPOBATioNS     ^=>479 — Stock     Subscription— Payment— Unpaid     Sub- 

scription. 

Members  of  a  partnership  engaged  in  manufacturing  and  leasing  butch- 
ers' saws,  being  in  the  need  of  working  capital,  organized  a  corporation 
and  received  practically  the  entire  stock,  paying  therefor  by  transferring 
to  corporation  property,  patents,  and  a  secret  process  for  manufacturing 
saw  blades;  such  process  being  valued  at  a  large  sum  of  money.  There- 
upon members  of  the  firm  entered  into  an  agreement  to  transfer  one- 
half  of  the  stock  to  a  trustee,  on  his  paying  to  the  corporation  a  sum  of 
money  equal  to  one-half  of  the  par  value  of  the  stock;  the  agre^nent 
providing  that  dividends  thereon  should  be  paid  to  the  corporation  until 
they  aggregated  the  other  half  of  the  par  value  of  the  stock.  The  trustee 
was  given  an  option  to  withdraw  from  the  corporation  and  demand  back 
his  advances,  repayment  of  the  same  to  be  secured.  The  trustee,  after 
making  most  of  the  advances  provided,  gave  notice  of  intention  to  with- 
draw, and  the  appellee  who  had  succeeded  to  the  trustee's  rights,  was 
given  a  mortgage  to  secure  the  amounts  due.  The  mortgage  was  of 
record  when  credit  was  advanced  to  the  corporation.  The  formal  req- 
uisites of  Pub.  Acts  Mich.  1903,  No.  232,  providing  for  payment  of  cor- 
porate stock  in  property,  were  complied  with.  Held  that,  though  the 
members  of  the  firm  obviously  did  not  deem  the  secret  formula  to  have 
the  present  market  value  listed,  yet,  as  they  in  good  faith  expected  the 
corporation  to  prosper,  and  that,  when  developed,  the  net  corporate 
assets  contributed  would,  as  a  whole,  be  worth  the  amount  at  which 
they  were  taken,  it  would  be  inequitable,  under  all  the  circumstances 
presented,  to  deny  to  appellee  the  enforcement  of  his  mortgage  as  against 
the  other  creditors. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Gent  Dig.  K  180&»  1872- 
1874;    Dec.  Dig.  «=>479.] 

10.  Corporations  ^=>479 — Stock  Subscriptions— Right  or  Creditors. 

Though  ordinarily  unpaid  stock  subscriptions  inure  to  the  benefit  of 
future  as  well  as  existing  creditors,  under  the  facts  of  this  case,  creditors 
giving  credit  with  the  mortgage  on  file  are  not  entitled  to  complain  that 
the  stock  held  by  appellee's  predecessor  had  not  been  fully  paid  for. 

[Ed.  Note. — For  other  cases,  see  Corporations,  C»it  Dig.  H  1869,  1872- 
1874;    Dea  Dig.  «=s>479.] 

U.  Bankruptcy  ^=»2^(3) — Jurisdiction— Disposition  of  Bounds. 

Where  property  of  a  bankrupt  corporation  subject  to  a  mortgage  was 
sold  free  from  the  mortgage,  the  parties  agreeing  to  abide  by  the  final 
determination  of  the  court  as  to  ownership,  the  court  had  jurisdiction 
to  award  Che  fund  to  the  mortgagee,  notwithstanding  it  was  contended 
that  the  mortgagee,  by  reason  of  his  predecessor's  ownership  of  corpo- 
rate stock  which  it  was  asserted  had  not  been  fully  paid  in,  was  not  «i- 
titled  to  enforce  the  same. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  §  865;  Dec. 
Dig.  <S=>262(3).] 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
em  District  of  Michigan ;  Arthur  J.  Tuttle,  Judge. 

In  the  matter  of  the  bankruptcy  of  the  Tilden  Saw  &  Manufactur- 
ing Company.  The  claim  of  Cullen  Brown  was  contested  by  Harvey 
S.  Durand,  as  trustee  in  bankruptcy.     From  a  judgment  of  the  EHs- 
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trict  Court,  reversing  the  order  of  the  referee,  and  awarding  a  fund  to 
claimant,  the  trustee  appeals.    Affirmed. 

H.  B.  Graves,  of  Detroit,  Mich.,  for  appellant. 
Charles  Wright,  Jr.,  and  J.  W.  Beaumont,  both  of  Detroit,  A^ich.,  for 
appellee. 

Before  KNAPPEN  and  DENISON,  Circuit  Judges,  and  SES- 
SIONS, District  Judge. 

KNAPPEN,  Circuit  Judge.  Appellee  is  the  owner  of  the  unpaid 
balance  (about  $5,175)  of  the  bankrupt's  bonded  indebtedness,  secured 
by  mortgage  on  its  plant  and  other  property.  The  mortgaged  prop- 
erty was  sold  by  the  trustee  in  bankruptcy,  under  the  order  of  the 
bankruptcy  court,  and  by  agreement  between  the  interested  parties 
the  balance  of  the  mortgage  debt  was  paid  over  to  a  third  person  (who 
was  in  fact  the  trustee  in  bankruptcy)  as  trustee,  to  abide  the  final  de- 
termination of  the  court  as  to  right  and  ownership.  The  trustee  and 
appellee  each  presented  claims  to  the  fimd.  The  referee  found  appel- , 
lee  indebted  to  the  bankrupt  on  account  of  certain  subscriptions  to  its 
capital  stock,  in  amount  sufficient  to  wipe  out  the  mortgage  debt,  and 
awarded  the  fund  to  the  trustee  in  bankruptcy  for  distribution  among 
creditors.  The  District  Judge  reversed  the  referee  and  awarded  the 
fund  to  appellee ;  hence  this  appeal. 

The  case,  so  far  as  now  material,  is  this :  George  M.  and  William 
E.  Tilden  were  members  of  a  copartnership  engaged  at  Detroit  in  man- 
ufacturing and  leasing  butchers'  saws.  At  least  one  of  the  Tildens  had 
been  in  that  business  22  years.  They  were  in  need  of  working  capital. 
As  a  result  of  negotiations  with  appellee  and  one  MacCallum,  a  cor- 
poration called  the  Tilden  Saw  Company  was  formed  November  5, 
1904,  under  the  laws  of  Michigan,  for  the  manufacture  and  sale  of 
butchers'  saws  and  the  leasing  of  the  same,  and  for  other  purposes. 
The  capital  stock  was  divided  into  600  shares,  of  $100  each,  of  which 
one  of  the  Tildens  subscribed  for  300  shares,  the  other  299  shares,  one 
Crandall  taking  tlie  remaining  share,  presumably  to  furnish  the  required 
number  of  incorporators.  According  to  the  articles  of  association,  the 
stock  was  fully  paid  for  in  property,  according  to  these  valuations: 
The  shop  equipment  of  the  late  copartnership,  together  with  saw 
frames  and  blades  under  lease,  or  manufactured,  or  in  process  of 
manufacture,  as  well  as  materials  for  the  same,  together  with  a  horse, 
wagon,  and  harness,  at  amounts  aggregating  $9,500 ;  two  United  States 
patents  to  the  Tildens  for  improvements  in  saws  at  a  valuation  of 
$30,000;   and  this  further  item: 

**Tlie  secret  process  for  the  manufacture  of  saw  blades  devised  by  George 
M.  and  WiUiam  E.  Tilden  and  heretofore  used  In  the  business  of  Tilden  Bros. 
&  Noble  an4  duly  assigned  in  writing  to  said  TUden  Saw  Company,  $21,900.'' 

These  various  items  totaled  $61,400  and  were  taken  subject  to  an 
indebtedness  of  $1,400,  which  the  corporation  assumed.  A  written 
contract  between  the  Tildens  and  MacCallum,  trustee,  bearing  date  the 
15th  day  of  the  same  month  of  November  (and  ratified  on  the  same 
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date  by  the  corporate  directors  and  stockholders),  recited  the  organiza- 
tion of  the  company  with  full-paid  capital  stock  of  $60,000,  and  the 
Tildens'  ownership  of  the  larger  part  of  it ;  their  wish  to  procure  ad- 
ditional capital  for  "promoting  the  interests  and  business"  of  the  cor- 
poration ;  the  desire  of  MacCallum,  as  trustee  for  himself  and  others, 
to  investigate  the  business,  'and  his  willingness  to  furnish  "additional 
cash"  upon  the  conditions  thereafter  named — and  provided  for  the 
sale  and  transfer  to  MacCallum,  as  trustee,  of  300  shares,  or  one-half 
the  capital  stock ;  for  the  election  as  directors  of  MacCallum,  appellee, 
George  Tilden,  and  William  Tilden,  to  hold  respectively  the  offices 
of  president,  treasurer,  secretary,  and  vice  president;  for  the  pay- 
ment by  the  trustee  of  $8,000  in  tiiree  installments  on  or  before  three 
months,  to  be  used  in  discharging  certain  debts  of  the  corporation,  the 
cost  of  its  organization,  and  current  expenses  in  the  manufacture  of 
about  5,000  frames  and  40,000  saw  blades ;  for  the  further  payment 
of  $3,000  on  or  before  90  days  after  the  receipt  of  a  certain  shipment 
of  saw  frame  and  blade  steel,  and  $4,000  more,  in  two  items,  within 
60  days  later,  all  of  the  payments  to  be  made  to  the  Tildens  and  by  them 
paid  over  to  the  corporation  as  its  property ;  for  the  turning  over  of 
the  300  shares  of  stock  mentioned  (except  a  qualifjring  share  each  to 
MacCallum  and  appellee)  to  a  third  party  in  escrow,  to  pass  to  the 
trustee  on  full  payment  of  the  $15,000  stated — ^the  dividends,  however, 
on  one-half  of  that  amount  (until  aggregating  $15,000)  to  go  to  the 
corporation,  and  only  afterwards  to  go  to  the  trustee,  provision  be- 
ing made  for  meanwhile  protecting  the  rights  of  the  corporation  in  that 
half  of  the  stock.  The  trustee  was  given  express  power  to  withdraw 
at  any  time  after  the  making  of  the  first  three  payments  (aggravating 
$8,000),  if  dissatisfied  with  the  business  of  the  corporation;  or  if,  at 
the  time  of  the  last  payment,  there  should  not  have  been  placed  upon 
the  market  and  in  the  hands  of  butchers  5,000  frames  with  accompany- 
ing blades,  the  trustee  could  postpone  his  decision  to  withdraw  until 
such  amount  of  frames  and  blades  should  be  in  good  faith  so  placed, 
with  the  right,  in  the  event  of  such  decision,  to  sever  connection  with 
the  corporation,  cancel  the  stock  purchase,  and  be  relieved  from  further 
payments,  whereupon  the  corporation  should  repay  to  the  trustee  the 
entire  amount  so  invested  by  him  at  the  rate  of  $600  per  month,  with 
interest,  the  repayment  to  be  secured  by  bill  of  sale  of  5,000  saw  frames 
and  40,000  blades,  etc. — ^the  trustee  to  contemporaneously  give  the 
corporation  contract  authority  to  lease  such  property  in  the  usual 
course  of  its  business.  During  the  period  of  experimentation  the 
trustee  and  appellee,  as  well  as  the  two  Tildens,  were  to  be  employed 
by  the  corporation  at  salaries  of  $15  per  week  each,  George  Tilden 
meanwhile  to  have  charge  (subject  to  appellee's  supervision,  control 
and  possession)  of  the  financial  and  business  management,  as  well  as 
of  manufacturing.  The  corporate  articles  of  association  and  the  con- 
tract between  the  Tildens  and  the  trustee  were  in  effect  parts  of  one 
transaction. 

The  contract  was  proceeded  with,  the  trustee  and  his  beneficiaries 
advancing  under  it  $13,600  (or  $14,100),  which  was  paid  to  the  Til- 
dens and  by  them  turned  over  to  the  corporation,  on  whose  books  it 
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was  carried  as  "surplus  account."  Appellee  acted  in  effect  as  general 
manager  during  the  probationary  period.  About  March  1,  19CN5,  Mr. 
Beaumont  (who  had  meanwhile  succeeded  MacCallum  as  trustee) 
gave  notice  of  withdrawal  from  the  corporation  under  the  terms  of  the 
written  contract,  the  stock  so  contingently  purchased  was  reassigned 
to  the  Tildens,  and  on  March  1,  1906,  the  Saw  Company  g^ve  to 
Beaimiont,  as  trustee,  a  bill  of  sale  to  secure  the  repayment  of  the 
stuns  so  advanced  according  to  the  original  agreement,  except  that  the 
times  of  pa3mient  were  slightly  postponed — the  trustee  thereupon  giv- 
ing tfie  corporation  the  lease  provided  for  by  the  contract.  Payments 
were  made  to  appellee  (who  had  succeeded  to  the  rights  of  the  trus- 
tee and  his  cobeneficiaries)  until  June  1,  1909,  at  which  time  $10,000 
remained  unpaid,  whereupon  the  trust  mortgage  in  question  was  given 
(securing  a  $10,000  bond  issue  delivered)  covering  all  the  corporation's 
assets.  At  the  time  of  the  adjudication  in  bankruptcy,  more  than  three 
years  later  (viz.,  October  31,  1912),  about  $5,000  and  interest  remained 
unpaid. 

[1-3]  The  trustee  in  bankruptcy  contends  that  the  capital  stock  of 
the  corporation  was  unpaid  for  to  the  extent  of  the  valuation  put  in 
the  articles  of  association  upon  the  so-called  "secret  process"  (the  valua- 
tion of  the  other  items  of  property  contributed  not  being  ^directly 
challenged),  and  that  appellee's  relations  to  the  transaction  were  such 
as  to  make  him  liable  for  its  full  payment.  The  statute  in  force  when 
the  corporation  was  organized  (P.  A.  Mich.  1903,  Act  232,  §  2)  pro- 
vided that  the  capital  stock  subscribed  may  be  paid  either  in  cash 
or  in  other  property,  real  or  personal;  with  the  proviso  that : 

"Where  payment  is  made  otherwise  than  in  cash  there  shall  be  Included  In 
the  articles  an  itemized  description  of  the  property  in  which  such  payment  is 
made,  with  the  valuation  at  which  each  item  is  taken,  which  valuation  shall 
be  conclusive  in  the  absence  of  actual  fraud." 

So  far  as  form  goes  the  statute  was  unquestionably  complied  with. 
It  is  the  settled  rule  in  Michigan  that  stock  issued  as  paid-up  and  non- 
assessable cannot  be  assessed  in  the  absence  of  fraud.  Young  v.  Erie 
Iron  Co.,  65  Mich.  Ill,  31  N.  W.  814;  Graves  v.  Brooks,  117  Mich. 
424,  426,  75  N.  W.  932. 

The  trustee  in  bankruptcy  contends,  first,  that  the  so-called  secret 
process  was  not  property  capable  under  the  statute  of  being  appropri- 
ated in  payment  of  capital  stock ;  and,  second,  that  it  was  fraudulently 
overvalued.  We  entertain  no  doubt  that  the  secret  process,  as  de- 
scribed in  the  articles  of  association,  was  appropriable  under  the  stat- 
ute to  the  payment  of  capital  stock.  The  fact  that  it  was  intangible 
does  not  make  it  any  the  less  "property,"  for  the  then  existing  statute 
contains  no  limitation  of  appropriable  property,  such  as  found  in  the 
later  statute  of  1907.^ 

1  P.  A.  Mich.  1907,  Act  No.  146,  §  2 ;  4  Howell's  Mich.  Stat.  (2d  Ed.)  § 
0633,  limits  the  property  so  appropriable  to  such  as  **can  be  sold  and  trans' 
f erred  by  the  corporation,  and  as  shall  be  subject  to  levy  and  sale  on  execu- 
tion, or  other  process  issued  out  of  any  court  having  competent  jurisdiction, 
tor  the  satisfaction  of  any  judgment  or  decree  against  such  corporation." 
149C.C.A.— 39 
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We  find  nothing  to  the  contrary  of  this  view  in  the  decision  in  Sav- 
ings Bank  v.  Stove  Polish  Co.,  105  Mich.  535,  539,  63  N.  W.  514, 
which  does  not  in  terms  declare  that  no  intangible  property  having 
actual  value  can  be  taken  by  the  corporation  at  such  value  in  payment 
for  its  capital  stock — the  holding  being  only  that  the  "gift  for  influence" 
there  involved  was  "not  a  tangible  asset,  such  as  the  law  contemplates 
as  a  part  of  the  capital  stock  of  a  corporation."  However,  the  statute 
of  1885  there  involved  (P.  A.  Mich.  1885,  Act  No.  232)  contained  no 
express  provision  for  payment  for  capital  stock  in  property. 

Secret  processes  and  formulas  are  property,  and  rights  in  them  are 
by  the  Supreme  Court  of  Michigan  recognized  as  entitled  to  protection 
as  property  rights.  O.  &  W.  Thum  Co.  v.  Tloczynski,  114  Mich.  149, 
72  N.  W.  140,  38  L.  R.  A.  200,  68  Am.  St.  Rep.  469;  Grand  Rapids 
Wood  Finishing  Co.  v.  Hatt,  152  Mich.  132,  115  N.  W.  714.  It  is  of 
course  true  that  a  purely  fictitious  item  of  property  would  not  satisfy 
the  statute,  as,  for  example,  the  formula  involved  in  Wood  v.  Sloman, 
150  Mich.  177,  193,  194,  114  N.  W.  317,  whose  valuation  was  held 
merely  a  form  to  enable  a  sale  of  stock  for  a  fraction  of  its  proper 
value,  or  the  gift  for  influence  involved  in  Savings  Bank  v.  Stove  Polish 
Co.,  supra,  or  the  fictitious  schedule  condemned  in  Nichols  v.  Buell,  157 
Mich.  609,  615,  122  N.  W.  217. 

[4-9]  The  trustee  in  bankruptcy  contends,  however,  that  the  so-called 
secret  process  was  not  for  the  manufacture  of  saw  blades,  but  simply 
for  "the  method  or  manner  of  running  or  operating  the  business,"  and 
so  not  property  within  the  meaning  of  the  statute.  This  proposition 
and  the  contention  of  fraudulent  overvaluation  may  be  considered  to- 
gether. The  referee  agreed  with  the  trustee's  contention  as  to  the  na- 
ture of  the  secret  process,  and  held  that  the  stock  issued  for  it  had 
not  been  paid  for,  because  the  process  had  not  been  written  out  and 
was  not  disclosed  by  the  Tildens  to  the  corporation,  nor  "turned  over 
to  it  in  such  manner  as  to  be  of  any  value  to  it,  if  it  had  any  value." 
The  question  of  fraudulent  overvaluation  was  not  otherwise  passed 
upon.  The  District  Court  expressly  held  that  the  charge  of  fraudulent 
overvaluation  of  assets  contributed  (apparently  treated  by  the  court  as 
a  whole)  was  not  sustained. 

We  see  no  merit  in  the  suggestion  that  the  process,  whatever  it  was, 
was  not  turned  over  to  the  corporation.  True,  it  was  not  written  out, 
but  it  does  not  appear  to  have  been  a  mere  formula ;  there  was  testimony 
that  the  whole  process  was  in  effect  turned  over  to  the  corporation  (it 
was  expressly  included  in  the  bill  of  sale  from  the  Tildens  to  the  cor- 
poration as  "a  certain  secret  process  known  to  us  and  used  by  us  in 
the  manufacture  of  saw  blades"),  and  that,  had  the  Tildens  left  the 
company,  the  latter  could  have  continued  the  business.  So  far  as  the 
process  related  to  mechanical  work,  it  would  have  to  be  "illustrated 
and  shown."  The  corporation  must  have  had  whatever  benefit  there 
was  in  the  process,  for  both  Tildens  remained  with  the  corporation 
throughout  the  eight  years  intervening  between  the  corporate  organiza- 
tion and  the  bankruptcy. 

There  was  testimony  that  the  secret  process  was  "just  our  knowledge 
of  how  to  conduct  the  saw  business,"  "simply  our  knowledge  of  the 
business,  which  of  course  we  kept  secret  to  ourselves";  that  "nothing 
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but  the  system  was  secret."  But  there  was  also  testimony,  not  only 
that  it  was  "simply  the  knowledge  of  how  to  set  and  file  saws" ;  that 
it  was  "a  system  of  manufacturing  blades  and  sharpening  them" ;  but 
that  it  consisted  in  the  "handling  of  the  machines  as  well  as  the  method 
of  getting  the  work  out,  and  somewhat  the  method  of  placing  it  on  the 
market  also."  Brown  testified  that  the  secret  process  "referred  to  cer- 
tain filing  machines  that  they  [the  Tildens]  did  not  care  to  place  pat- 
ents upon." 

There  was  also  testimony  that  the  $21,900  valuation  was  put  in  by 
agreement  between  the  Tildens,  MacCallum,  and  appellee,  to  enable  the 
Tildens  to  get  "our  half  of  the  stock,"  and  tending  to  show  that  no  at- 
tempt was  made  to  place  a  specific  valuation  upon  the  secret  process, 
except  to  adopt  such  amount  as  would  bring  the  valuation  up  to  $60,000. 

Considering  all  the  testimomr,  we  think  the  parties  understood  that 
the  property  furnished  by  the  Tildens  had  no  such  present  market  value 
as  was  put  upon  it  in  the  articles,  and  that  it  had  no  intrinsic  value  to 
that  amount,  unless  for  use  in  connection  with  a  going,  reorganized  and 
profitable  business.  We  think,  however,  that  the  Tildens  believed  that, 
with  the  cash  to  be  advanced  by  MacCaJlum  and  his  associates  for  de- 
veloping the  business,  it  would  be  successful  to  the  extent  of  earning 
net  dividends  upon  the  full  capitalization  of  $60,000,  and  thus  that 
when  so  developed  the  net  corporate  assets  contributed  would,  as  a 
whole,  be  worth  that  amount.  The  fact  that  one-fourth  of  the  stock 
was  to  be  entirely  paid  for  by  the  application  of  such  dividends  tends 
strongly  to  evidence  such  belief.  It  is  not  unnatural  that  the  Tildens, 
having  such  belief  and  expectation,  but  lacking  the  capital  or  the  ability 
to  obtain  it  by  ordinary  commercial  loan,  should  be  willing  to  put  in 
one-half  of  their  outfit,  including  patents,  processes,  and  all  incidents 
of  their  business,  including  good  will,  so  far  as  it  existed  (and  good  will 
is  a  property  right  which  can  be  conveyed  with  the  business  to  which 
it  is  incident.  Frame  v.  Ferrell  [C.  C.  A.  61  166  Fed.  702,  92  C.  C.  A. 
374),  against  the  cash  contributed  by  MacCallum  and  Brown  into  the 
treasury  of  the  corporation  for  the  purposes  stated. 

We  also  think  that  MacCallum  and  Brown  expected  that,  given  such 
working  capital  and  the  proposed  co-operation,  the  business  would  be 
profitable  to  the  extent  stated,  and  would  pay  reasonable  dividends 
upon  the  full  capitalization  of  $60,000;  otherwise,  they  could  hope  to 
get,  for  a  very  long  period  of  years  at  least,  earnings  (scant  at  that) 
upon  but  one-fourth  of  the  stock,  for  which  they  would  pay  par.  With 
dividends  at  6  per  cent,  it  would  take  nearly  17  years  to  pay  for  the 
other  one-fourth.  The  fact  that  in  the  corporate  reports  for  1907  and 
later  years  patents  and  formulas  were  carried  at  much  less  than  the 
aggregate  valuations  put  in  the  articles  of  association  upon  patents  and 
"secret  process"  does  not  strongly  tend  to  show  fraud  in  the  original 
valuations.  In  1906  one-half  the  total  original  stock  had  been  turned 
into  the  treasury. 

But  MacCallum  and  his  associates  were  furnishing  money  for  a  busi- 
ness new  to  them,  and  they  did  not  know  that  this  expectation  would  be 
realized.  It  was  natural  that  during  such  period  of  experimentation 
they  should  retain,  for  their  protection  against  disappointment,  the  op- 
tion of  determining  their  ultinKite  status,  whether  as  creditors  or  stock- 
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holders.  The  fact,  if  it  be  a  fact,  that  they  refrained  from  participat- 
ing in  the  original  incorporation  in  order  to  avoid  the  question  of  stock- 
holding liability,  does  not  strongly  make  against  the  existence  of  such 
expectation,  especially  in  view  of  the  probationary  nature  of  their  re- 
lation. We  should  hesitate  to  say  that  a  fraudulent  overvaluation  of  the 
assets,  as  a  whole,  contributed  by  the  Tildens,  was  made  out,  especially 
having  in  mind  the  fact  that  all  of  the  permissible  capital  stock  was 
placed  at  the  outset,  and  that  there  is  nothing  to  indicate  that  either  of 
the  four  parties  concerned  had  any  intention  of  selling  their  holdings 
in  whole  or  in  part.  In  fact,  although  other  stock  issues  were  made 
during  the  operating  life  of  the  corporation,  there  is  no  evidence  that 
any  of  its  stock,  old  or  new,  was  ever  sold  at  less  than  par. 

But  whether  or  not,  under  other  circumstances,  and  as  against  cred- 
itors otherwise  related,  the  valuation  in  question  would  be  deemed 
fraudulent,  we  think  it  would  be  inequitable  to  so  hold,  and  to  deny  to 
appellee  the  repayment  of  his  advances,  under  the  circumstances  pre- 
sented and  in  favor  of  the  beneficiaries  here  concerned.  True,  it  is 
the  general  rule  that  a  transferee  with  full  notice  that  stock,  though 
purporting  to  be  fully  paid  for,  is  not  really  paid  for,  is  liable  to  cor- 
porate creditors  for  unpaid  subscriptions.  It  is  also  the  general  rule 
that  "money  paid  towards  the  purchase  of  stock  cannot  he  converted 
into  a  loan  to  the  detriment  of  other  interested  parties."  Clark  v.  Clark 
Mach.  Co.,  151  Mich.  421,  423,  424,  115  N.  W.  416,  418;  Allen  v. 
Commercial  Bank  (C.  C.  A.  6)  191  Fed.  97,  99,  111  C.  C.  A.  577,  and 
cases  cited.  But  the  facts  of  this  case,  we  think,  distinguish  it  from 
the  cases  last  cited,  and  from  all  the  other  decisions  chiefly  relied  on  by 
appellant. 

Although  the  contract  took  the  form  of  a  sale  with  option  to  convert 
into  a  loan,  we  think,  upon  a  review  of  all  the  evidence,  oral  and  writ- 
ten, that  in  equitable  contemplation  the  dominant  nature  of  appellee's 
primary  relation  to  the  corporation  should  be  regarded  as  that  of  a 
loaner  of  money,  with  option  of  stock  purchase,  rather  than  that  of  a 
purchaser  endeavoring  to  turn  the  transaction  into  a  loan.  The  rela- 
tions of  MacCallum  and  appellee  as  officers  and  stockholders,  not  only 
were  not  greatly  different  than  frequently  given  creditors,  but  were  rea- 
sonably necessary  to  the  experimental  operation  required  to  enable  an 
intelligent  exercise  of  the  option. 

Appellee  is  not  attempting  to  get  an)rthing  but  his  advances  and  rea- 
sonable interest.  The  corporation  has  apparently  had  the  actual  benefit 
of  every  dollar  of  his  advances,  and  has  been  able  to  operate  about 
eight  years,  presumably,  at  least  in  large  measure,  as  a  result  initially 
of  the  advances  made  by  appellee  and  his  associates.  The  corporation 
is  shown  to  have  been  solvent  when  appellee  retired,  and  apparently 
made  a  little  profit  for  a  time  thereafter.  It  is  fairly  inferable  from 
the  testimony  of  one  of  the  Tildens  that  the  later  losses  were  largely 
due  to  going  into  experiments  and  the  manufacturing  of  "side  lines." 
The  witness  also  says  there  was  no  need  of  going  into  bankruptcy — 
"there  was  just  a  quarrel  between  my  father  and  brother  and  the  pre- 
ferred stockholders." 
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Moreover,  as  already  said,  the  stock  returned  by  appellee  and  his 
associates  to  the  Tildens  was  not  kept  by  them,  but  was  turned  into 
the  corporation  treasury.  Later  new  issues  of  stock,  both  common 
and  preferred,  were  made,  and  such  sales  of  new  and  old  stock  have 
been  had  that  the  corporation  has  in  effect  received  from  the  $30,000 
stock  in  question  at  least  one-half  the  $21,900  alleged  overvaluation  of 
property  contributed  by  the  Tildens.  It  would,  we  think,  be  inequitable 
to  charge  against  this  stock  more  than  the  ratio  it  bears  to  th^  whole 
stock.  Clark  v.  Clark  Mach.  Co.,  supra,  151  Mich,  at  page  421,  115 
N.  W.  416. 

No  creditors  could  reasonably  have  given  credit,  actually  or  con- 
structively, on  the  supposition  that  the  stock  in  question  was  not  paid 
for.  The  stock  was  issued  in  the  name  of  the  Tildens  as  paid  for ;  the 
corporate  records  showed  the  making  of  the  contract  and  the  subse- 
quent acts  and  conveyances,  including  not  only  the  bill  of  sale  from 
the  Tildens  to  the  corporation,  but  the  bill  of  sale  to  secure  the  repay- 
ment of  advances,  given  by  the  corporation  to  the  trustee,  upon  the  ex- 
ercise of  the  option  to  receive  back  the  money — this  bill  of  sale  be- 
ing entered  at  large  upon  the  corporate  records  upon  March  9,  1906. 
The  contract  itself  (a  copy  of  which  was  also  attached  to  the  bill  of 
sale  last  referred  to)  was,  on  July  26,  1905,  recorded  in  full  in  the  rec- 
ord of  articles  of  association  kept  by  the  county  clerk.  The  fact  of  the 
making  of  the  bond  issue  of  1909,  and  the  trust  mortgage  securing  it, 
were  entered  upon  the  corporate  records  May  19,  19(&,  the  mortgage 
was  duly  recorded  in  August  following,  and  an  item  of  secured  in- 
debtedness (apparently  represented  by  the  debt  to  appellee,  although 
not  so  designated)  is  shown  in  the  report  of  the  corporation  for  each 
year  from  1907  to  1912,  both  inclusive.  The  existing  creditors  be- 
came such  since  May  1,  1911.  The  alleged  overvaluation  was  thus  not 
**to  the  detriment  of  other  interested  parties." 

[10]  Although  it  is  the  general  rule  that  unpaid  stock  subscriptions 
inure  to  the  benefit  of  future  as  well  as  existing  creditors  (Clark  v. 
Clark  Mach.  Co.,  supra,  151  Mich,  at  page  424,  115  N.  W.  416),  we 
think  the  facts  of  this  case  bring  it  within  the  rule  that  creditors  giving 
credit  with  a  mortgage  on  file  in  the  proper  office  are  not  entitled  to 
complain  (Clark  v.  Clark  Mach.  Co.,  supra,  151  Mich,  at  page  421,  115 
N.  W.  416). 

[11]  We  have  no  doubt  of  the  jurisdiction  of  the  District  Court, 
under  the  consent  submission,  to  make  the  order  complained  of. 
Whether,  in  case  a  contrary  result  had  been  reached,  it  would  have  had 
jurisdiction,  except  by  bill  in  equity,  to  decree  and  enforce  assessment 
for  unpaid  subscriptions,  is  a  question  not  calling  for  decision. 

The  judgment  of  the  District  Court  should  be  affirmed. 
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(256  Fed.  618) 

FIREMAN'S  FUND  INS.  CO.  v.  GLOBE  lUV.  CO.  ^  aL 

THE  NOTTINGHAM. 

(Circuit  Court  of  Appeals,  Ninth  Circuit.    October  2,  1916.) 

No.  2631 

1.  Insurance  ^=»646(6)— Causes  of  Loss — ^Mabinb  Insurance — UNSEAWosTin- 

NEss — ^Burden  of  Proof. 

As  between  owner  and  Insurer,  the  burden  of  proving  that  a  vessel  Is 
unseaworthy  rests  upon  the  Insurer. 

[Ed.  Note.— For  other  cases,  see  Insurance,  Cent  Dig.  ||  1659-1662, 
1664;    Dec.  Dig.  «8=>646(6).] 

2.  Insurance  ^=»665(4) — Cause  of  Loss — Marine  Insurance — Proof  of  Un- 

seaworthiness. 

Where,  on  an  authorized  survey  of  a  vessel  before  commendng  a 
voyage,  she  was,  reported  seaworthy  and  In  good  condition  for  the  In- 
tended voyage,  evidence  of  a  very  clear  and  convincing  character  is  re- 
quired to  overcome  such  proofs  and  establish  that  her  loss  during  the 
voyage  was  due  to  her  unseaworthiness  at  its  commencement 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent  Dig.  |  1722 ;  Dea  Dig. 
«=>665<4).] 

3.  Insurance   ^=»38S(3) — ^Waiver   of   Forfeiture — Marine   Insurance. 

It  Is  a  rule  of  the  marine  law  of  Insurance  that  any  forfeiture  of  a 
policy  caused  by  a  violation  of  its  terms  will  be  deemed  waived  by  the 
insurer,  If,  after  knowledge  of  the  facts  constituting  such  forfeiture,  he 
treats  the  policy  as  obligatory. 

[Ed.  Note.— For  other  cases,  see  Insurance,  Cent  Dig.  |  1027;  Dec 
Dig.  «=5>388(3).] 

4.  Insurance  ^=»646(8) — Cause  and  Amount  of  Loss — ^Burden  of  Proof. 

The  burden  of  proving  a  loss,  for  a  cause  and  to  an  amount  for  whi<^ 
the  insurer  is  llahle.  Is  upon  the  4nsured. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent  Dig.  |  1665;  Dec 
Dig.  <8=>646(8).] 

6.  Insurance  ^=»468 — Extent  of  Loss — Marine  Insurance — ^Actual  Total 
Loss. 

Where  the  hull  and  some  parts  of  the  apparel  and  equipment  of  a  ves- 
sel, which  became  water-logged  in  a  storm  and  was  abandoned  by  her 
crew,  were  saved  and  brought  into  a  port  by  salvors  in  a  condition  capable 
of  being  repaired  at  some  cost,  the  vessel,  as  a  vessel,  was  not  destroyed, 
and  there  was  not  an  actual  total  loss  within  the  terms  of  an  insurance 
policy. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent.  Dig.  $S  1188-1191, 
1246;  Dec  Dig.  «=>468.] 

6.  Insurance  €=»149 — Construction  of  Contract — Inconsistency  Betwbkn 

Written  and  Printed  Provisions. 

If  there  be  any  inconsistency  between  a  written  provision  of  a  policy 
and  the  printed  portions  thereof,  the  written  language  must  prevalL 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent  Dig.  SS  301-304; 
Dec  Dig.  ^=»149J 

7.  Insurance  ^=»146(3)— Construction  of  Contract— Ambiguous  Lanouagk. 

If  a  policy  will  f^rly  admit  of  two  constructions,  the  one  should  be 
adopted  which  will  indenmify  the  insured. 

[Ed.  Note.— For  other  cases,  see  Insurance,  Cent  Dig.  |  296;  Dec 
Dig.  «=s>146(3).] 
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8.  Insubancb  ^s»150 — ^BCabine  Insurance — Construction  of  Ck>NTRACT. 

A  provision,  written  on  the  margin  of  a  marine  policy  on  a  ship,  that 
"Tliis  insurance  is  against  total  and/or  constructive  total  loss  of  vessel, 
including  general  average  and/or  salvage  charges,  ♦  ♦  ♦  ♦"  con- 
strued, and  held  not  inconsistent  with  or  to  abrogate  a  clause  of  the 
policy  providing  that  "the  insured  shall  not  have  the  right  to  abandon 
the  vessel  unless  the  amount  which  this  company  would  be  liable  to  pay 
under  an  adjustment  as  of  partial  loss  for  labor  and  materials  (exclusive 
of  salvage  or  general  average  expenses  and  the  cost  of  funds)  shall  ex- 
ceed half  the  amount  hereby  insured," 

[Ed.  Note. — ^For  other  cases,  see  Insurance,  Cent  Dig.  $$  305-307 ;  Dec. 
Dig.  <8=>160.] 

9.  Insurance  ^=:»469 — ^BiARiNE  Insurance — Right  of  Abandonment. 

An  insured  is  not  entitled  to  abandon  a  vessel  as  for  a  constructive 
total  loss,  under  the  "high  probability"  rule,  where  the  policies  contain  a 
provision  fixing  the  right  to  abandon  on  certain  specified  terms. 

[Ed.  Note.— For  other  cases,  see  Insurance,  Cent  Dig.  Jf  1192-1227; 
Dec.  Dig.  <S=»4e9.1 

10.  Insurance  ^=»469 — Marine  Insurance — ^Right  of  Abandonment. 

The  right  of  an  insured  to  abandon  a  vessel  as  for  a  constructive  total 
loss  must  be  determined  by  the  situation  of  the  vessel  and  the  conditions 
existing  at  the  time  notice  of  abandonment  is  given. 

[Ed.  Note.— For  other  cases,  see  Insurance,  Cent  Dig.  Jf  1192-1227; 
Dec  Dig.  «s>409.] 

11.  Words  and  Phrases — "Collision  Clause" — ^**Runnino  Down  Clause." 

An  additional  provision  for  insurance,  on  the  margin  of  the  policy, 
covering  the  contingency  of  a  collision  of  the  insured  vessel  with  another 
vessel  and  the  liability  of  the  insured  for  the  injury  to  such  other  ves- 
sel, is  known  as  the  **collision  clause,"  or  the  ''running  down,"  clause. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Collision.] 

Rudkin,  District  Judge,  dissenting. 

Appeal  from  the  District  Court  of  the  United  States  for  the  North- 
em  Division  of  the  Western  District  of  Washington;  Jeremiah  Net- 
erer.  Judge. 

Litfel  in  personam  by  the  Globe  Navigation  Company,  appellee  here- 
in, and  S.  P.  Weston,  its  trustee  in  bankruptcy,  against  the  Fireman's 
Fund  Insurance  Company,  appellant,  to  recover  the  amounts  of  two 
policies  of  marine  insurance  issued  by  the  latter  on  April  17,  1911,  for 
$6,000  and  $24,000,  respectively,  upon  the  schooner  Wm.  Nottingham, 
owned  by  appellee,  and  which  it  is  alleged  was  totally  lost  by  perils  of 
the  sea  and  perils  insured  against  in  said  policies.  Decree  for  libel- 
ant for  $30,000,  with  interest  and  costs,  less  $8,500  deducted  in  accord- 
ance with  agreement  of  the  parties.  The  insurance  relates  to  the  same 
disaster  stated  in  Fireman's  Fund  Insurance  Co.  v.  Globe  Navigation 
Co.  and  S.  P.  Weston,  as  Trustee  in  Bankruptcy,  No.  2630,  234  Fed. 
273,  148  C.  C.  A.  175.    Respondent  appeals.    Reversed. 

The  schooner  Wm.  Nottingham,  with  Capt  A.  W.  Swenson  as  master,  saUed 
from  Westport,  Or.,  on  September  26,  1911,  laden  with  a  cargo  of  lumber, 
bound  on  a  voyage  to  the  port  of  CaJlao,  Peru.  The  vessel  had  been  insured 
by  the  appellant  company  on  April  17,  1911,  for  the  period  of  one  year,  in 
two  policies  of  insurance,  one  for  $6,000,  and  the  other  for  $24,000 — ^total  of 
$30,000.  The  vessel  was  valued  at  $45,000  in  the  policies.  Her  actual  value 
was  $30,000.     On  August  25,  1911,  while  the  schooner  was  at  Astoria,  Or., 
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she  was  surveyed  for  the  appellant  by  one  Albert  Crowe,  a  marine  snrveyor, 
who  certified  that  he  had  examined  the  vessel  and  found  her  In  good  condition 
and  suitable  for  the  intended  voyage  and  cargo.  The  vessel  was  loaded  at 
Westport,  Or.  On  the  afternoon  of  September  26th,  in  attemi>ting  to  pass  out 
of  Westport  slough  into  the  Columbia  river  at  high  tide,  the  vessel  grounded, 
and  remained  aground  until  high  tide  next  day,  when  she  was  pulled  off  by 
two  tugs.  She  then  proceeded  on  her  voyage  down  the  Columbia  river  to 
Astoria,  where  she  was  again  surveyed  by  one  Cherry,  who  appears  to  have 
been  acting  for  surveyor  Crowe,  whose  name  was  attached  to  the  report. 
The  surveyor  reported  that  he  had  "held  a  final  survey  on  the  vessel  and 
found  her  well  laden  and  the  deck  load  thoroughly  secured.  Consider  vessel  In 
good  trim  for  making  the  intended  voyage."  After  this  survey,  the  vessel  pro- 
ceeded to  sea  on  October  2d. 

The  Columbia  river  bar  was  rough,  but  Capt  Swenson  testified  that  in  his 
opinion  it  was  not  rougher  than  was  safe  for  crossing.  The  captain  testified 
further:  After  crossing  the  bar  the  vessel  stood  offshore  on  a  port  t&dn.  Af- 
ter everything  had  been  straightened  up  on  deck,  the  captain  directed  the 
mate  to  sound  the  pumps,  which  he  did,  and  found  15  inches  of  water  in 
the  well.  This  was  the  normal  amount  of  water  to  be  in  the  vessel  after  she 
had  been  lying  in  port  for  a  time  without  being  pumped  out.  The  captain 
did  not  feel  uneasy.  Four  hours  afterward  he  sent  down  to  try  the  pumps 
again,  and  it  took  a  little  longer  than  usual  to  pump  her  out ;  but  he  testified 
that  sometimes  there  is  a  lot  of  drain  from  different  parts  of  the  ship,  which 
probably  caused  the  water  to  drain  through  the  wells,  and  the  men  might  not 
have  pumped  as  hard  as  others,  so  he  did  not  feel  uneasy.  The  vessel  stood 
on  the  port  tack  to  about  128°  west,  or  until  October  4th.  It  then  took  the 
men  about  an  hour  in  every  four  before  they  could  free  the  ship  from  water ; 
but  this  fact  did  not  cause  the  captain  to  feel  uneasy,  for  the  reason  that 
they  had  quite  a  breeze  blowing,  about  35  miles  an  hour  or  so.  But  the  wind 
shifted  to  the  southwest  and  increased,  and  the  captain  was  compelled  to  put 
the  vessel  on  the  starboard  tack.  As  he  was  well  offshore,  he  could  stay  on 
this  tack  down  the  coast  When  the  vessel  was  put  on  the  starboard  tack,  the 
sea  was  pretty  rough,  and  she  took  an  unusually  heavy  lurch  to  port,  and  the 
deck  load  shifted  about  four  inches.  The  vessel  then  commenced  to  make 
water  freely.  Upon  examination  it  was  found  that  water  was  coming  into  the 
storeroom  at  the  break  of  the  poop — what  was  called  the  half  deck.  The 
water  was  pouring  in  there  on  the  port  side.  The  captain  went  forward  and 
found  the  galley  was  flooded,  the  water  coming  in  somewhere  through  the 
shifting  of  the  deck  load.  The  sea  at  that  time  was  rough — ^very  rough.  The 
vessel  lay  over  considerably.  Most  of  the  water  was  on  the  lee  or  port  side. 
The  vessel  lying  over  on  the  port  side  caused  this  part  of  the  vessel  to  get 
under  water.  This  was  sufiicient  to  take  in  the  water  foiuid  in  the  vesseL  It 
was  at  this  time  the  captain  sent  the  men  down,  and  they  worked  for  four 
hoiurs  without  being  able  to  get  her  free  of  water.  Then  the  captain  ordered 
the  mate  to  start  the  steam  pump,  and  something  happened  to  be  wrong  with 
it;  the  captain  did  not  know  what  it  was.  It  happens ' sometimes  that  a 
piece  of  wood  or  something  gets  into  the  valve  and  clappers  and  prevents  the 
pump  from  doing  its  work.  The  steam  pump  was  last  used  at  Astoria  before 
leaving.  The  pump  was  then  apparently  in  good  condition,  but  it  was  not  then 
used  for  the  purpose  of  piunping  out  the  vessel.  At  that  time  an  additional 
section  of  hose  was  placed  on  the  pump  and  was  let  over  the  side  and  the 
valve  leading  down  into  the  hold  was  closed.  Apparently  the  pump  was  in 
good  condition,  pumping  the  water  over  the  side  of  the  ship  for  washing  down 
the  vessel.  When  the  captain  found  that  the  hand  pump  did  not  handle  the 
water  and  the  steam  pump  failed  to  work,  he  tried  to  get  to  port;  he  was 
trying  to  run  for  Cape  Flattery,  but  the  sea  was  rou^  and  windy.  On  Octo- 
ber 8th  the  steam  pump  was  working.  Had  southeast  wind  from  October  2d  to 
October  8th.  On  the  afternoon  of  October  8th,  and  some  time  after  the  steam 
pump  had  got  to  work,  the  vessel  was  struck  by  a  heavy  gale  from  the 
northwest  It  came  so  suddenly  that  it  carried  away  one  of  the  boats 
hanging  in  the  davits  and  lashed  with  double  lashing.  It  tore  the  boat  from 
the  lashing  and  threw  it  out  on  the  water,  and,  although  the  vessel  was  on 
the  right  tack  for  the  wind  to  strike  the  sails,  she  almost  went  on  her  beam 
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ends.  The  force  of  the  wind  at  that  time  was  100  miles  an  hour.  The 
captain  tried  to  get  the  vessel  before  the  wind,  bujt  she  was  slow  In 
getting  there.  For  some  time  she  was  throwing  herself  on  her  beam  ends. 
After  the  first  heavy  wind  she  righted  herself  somewhat,  but  during  that 
heavy  lurch  she  shifted  her  deck  load  considerably,  and  then  she  did  not 
answer  her  helm.  She  went  over  so  much  that  the  water  came  up  In  the 
donkey  room  and  put  out  the  fire,  and  they  were  unable  to  keep  up  steam. 
The  captain  then  tried  to  get  her  on  the  other  tack,  so  as  to  straighten  her  up 
and  pump  her  out,  but  he  was  unable  to  do  so ;  she  did  not  answer  her  helm. 
The  vessel  continued  to  fill.  Early  on  the  morning  of  the  9ih  the  situation  was 
serious.  The  captain  concluded  to  try  and  Jettison  the  deck  load  and  prepara- 
tions were  made  for  that  purpose,  but  before  the  preparations  were  com- 
pleted the  vessel  laid  over  so  much  that  the  deck  lashings  parted,  the  deck 
load  took  a  slide  to  port  and  up  against  the  rigging,  carrying  away  three 
masts — the  main,  mizzen  and  spanker — and  the  masts  and  deck  load  even  with 
the  rail  went  over  the  side.  The  wreckage  was  held  by  the  foresprlng  Btay. 
To  get  rid  of  the  wreckage  It  was  necessary  to  cut  this  foresprlng  stay. 
Volunteers  were  called  for,  and  one  man  came  forward  and  cut  away  the  stay, 
and  that  released  the  vessel  of  the  wreckage.  When  this  was  done  they 
started  to  pump  her  out,  but  found  that  the  water  was  coming;  In  through 
the  holes  In  the  side  caused  by  the  chain  plates  tearing  out  They  then  rigged 
a  raft  and  went  over  the  sides  and  plugged  up  the  holes.  They  set  the  fore- 
sail and  forestaysall,  and  hand-rigged  some  ot  it  on  a  Jury  mast  which  had 
been  set  up  In  the  meantime.  Then  a  heavy  gale  set  In  from  the  southeast. 
When  the  deck  load  went  overboard,  something  forward  caused  the  connections 
between  the  donkey  boiler  and  the  fresh  water  tanks  to  break,  and  all  the 
fresh  water  was  lost  The  donkey  engine  was  then  operated  on  salt  water, 
and  the  vessel  was  nearly  pumped  out  when  a  second  gale  from  the  southeast 
struck  her  and  the  vessel  commenced  to  fill.  This  was  on  October  11th.  The 
sea  commenced  to  nm  over  the  vessel.  The  force  of  the  wind  was  then  about 
60  miles  an  hour.  The  vessel  was  put  before  the  wind,  and  they  tried  to  steer 
for  Cape  Flattery.  Sighted  two  vessels,  but  they  failed  to  respond  to  the 
distress  signals.  On  October  13th  the  schooner  David  Evans  hove  in  sight. 
The  crew  insisted  upon  abandoning  the  vessel.  They  had  been  without  fresh 
water  for  four  days.  The  vessel  was  thereupon  abandoned  by  the  officers  and 
crew,  and  they  were  carried  to  Astoria,  Or.,  on  the  schooner  David  Evans, 
where  they  arrived  on  October  14th. 

The  tug  Wallula  picked  up  the  vessel  after  her  abandonment  by  her  officers 
and  crew  and  brought  her  into  the  port  of  Astoria  on  October  15th.  On  Oc- 
tober 16th  the  manager  of  appellee,  G.  F.  Thomdyke,  served  a  written  notice 
of  abandonment  of  said  vessel,  and  made  claim  for  a  total  loss  under  policies 
of  Insurance,  upon  Frank  G.  Taylor,  appellant's  agent  at  Seattle,  Wash.  The 
abandonment  was  declined  by  appellant  Subsequently  the  vessel  was  libeled 
by  the  salvors  for  $34,000  salvage.  There  were  no  facilities  at  Astoria  for 
repairing  the  vessel,  nor  could  she  be  discharged,  surveyed,  or  examined  at 
that  place.  After  the  abandonment  by  the  appellee.  It  was  agreed  by  the 
appellant  and  appellee  that  the  appellee  should  arrange  to  have  the  vessel 
taken  up  the  Columbia  river  to  St.  Johns,  near  Portland,  where  she  could  be 
discharged  and  surveyed.  The  salvors  would  not  surrender  possession,  nor 
take  the  boat  to  St  Johns,  nor  assume  the  expense  nor  the  risk  of  towage 
from  Astoria  to  St  Johns.  The  appellee  thereupon,  at  the  Instance  of  appel- 
lant, applied  to  the  United  States  District  Court  at  Portland  and  obtained  an 
order  from  that  court  in  salvage  proceedings  permitting  the  towing  of  the 
vessel  from  Astoria  to  St  Johns  and  the  discharging  of  the  cargo,  upon  con- 
dition that  the  expense  thereof  should  be  paid  by  the  appellee  as  against  the 
salvors,  and  that  the  appellee  would  execute  an  Indemnity  bond  to  protect 
the  salvors  against  the  risks  of  the  voyage.  The  bond  was  given  by  appellee, 
and  the  vessel  was  thereupon  towed  to  St  Johns,  the  cargo  discharged,  and 
the  vessel  put  In  dry  dock  and  surveyed.  Subsequently  representatives  of  the 
appellee  arranged  a  settlement  with  the  .salvors  upon  the  payment  of  $3,000  and 
for  a  release  of  the  vessel  from  the  custody  of  the  marshal  on  account  of 
the  salvage  claim  and  other  expenses  amounting  in  the  aggregate  to  $8,433.52. 


Digitized  by  VjOOQIC 


618  149  G.  C.  A.  REPORTS 

When  the  vesael  had  been  smreyed,  specifications  for  repairs  were  drawn 
up  by  representatives  of  the  appellant  and  appellee,  and  bids  invited  from  a 
number  of  firms  on  these  specifications.    These  bids  were  as  follows: 

Oregon  Dry  Dock  CkDmpany. $25,200.00 

Vulcan  Iron  Works 24,000.00 

St  Johns  Ship  Building  Company 23,070.75 

Albina  Engine  &  Machine  Works. 20,d50.00 

Thereupon  the  insurance  adjusters  made  a  statement  of  the  expenses  in- 
curred subsequent  to  the  written  abandonment  of  October  10th  by  the  appellee, 
apportioning  the  expenses  that  were  for  the  Joint  benefit  of  the  vessel  and 
cargo  between  those  interests,  and  charging  to  the  owners  the  expenses  that 
were  for  the  benefit  of  the  vessel  alone.  The  Joint  expenses  of  vessel  and 
cargo,  including  the  $3,000  salvage  award,  amounted  by  this  adjustment  to 
$8,780.01.  This  was  the  general  average  dmrge  for  both  the  vessel  and  cargo. 
Of  this  amount  the  vessel  paid  $5,637.46  and  the  cargo  $3,142.55.  Appellant's 
proportion  of  the  amount  paid  by  the  vessel,  namely,  $5,637.46,  was  the  pro- 
portion which  the  amount  insured,  $30,000,  bore  to  the  value  of  the  vessel 
declared  in  the  poUdes,  $45,000,  making  appellant's  proportion  the  so<>oV4bo«o 
part  of  $5,637.46,  or  $3,758.31.  The  additional  exp^ises  diarged  to  the  ap- 
pellee alone,  as  found  by  the  adjusters,  amounted  to  $3,244.58.  The  appellant 
subsequently  paid  the  appellee,  through  the  adjusters,  two-thirds  of  the  vess^*s 
proportion  of  the  Joint  expenses  of  vessel  and  cargo  as  found  by  the  adJusteiB, 
namely,  $3,758.31. 

Suit  was  brought  on  the  policies  on  May  13,  1912,  at  Seattle,  claiming  a 
total  loss.  Appellant  answered  June  13,  1912,  denying  that  the  damages  to  the 
vessel  amounted  to  total  loss  under  the  policies,  but  admitting  its  liability  un- 
der the  policies  for  its  proportion  of  general  average  and  salvage  charges  ac- 
cruing from  the  preservation  of  the  vessel  and  cargo.  Subsequently,  upon 
the  completion  of  the  average  adjustment,  it  paid  this  proportion  as  a  liability 
under  the  policies.  On  Mardi  10,  1914,  ai^)eliee  filed  an  amended  complaint, 
alleging  a  verbal  abandonment  of  the  vessel  by  the  ai^)ellee  to  the  appellant  on 
October  14,  1911.  On  March  31,  1914,  appellant  filed  an  amended  answ^, 
denying  the  verbal  abandonment  of  the  vessel  by  the  ai^^ee  on  October  14, 
1911,  and  setting  up,  for  the  first  time,  unseaworthiness  as  a  defense  to  this 
action.  The  unseaworthiness  of  the  vessel  alleged  in  the  answer  consisted  **in 
that  she  was  leaky  and  her  pumps  were  not  in  working  order,  so  that  the  same 
could  be  used  to  keep  said  vessel  free  from  water  which  entered  her  hull 
through  said  leaky  condition,  and  that  by  reason  thereof  said  vessel  comm^iced 
to  leak  and  became  water-logged  in  fair  weather  immediately  after  starting 
upon  said  voyage;  that  all  losses  and  damages  suffered  by  said  vessel  upon 
said  voyage  were  caused  and  occasioned  by  the  aforesaid  unseaworthiness  of 
said  vesseL" 

The  policies  in  question  were  of  the  usual  San  Francisco  hull  time  form 
insurance  against  total  loss,  and  containing  the  following  provision:  **But 
no  partial  loss  or  particular  average  shall  in  any  event  be  paid  under  this 
policy.  This  company  not  to  be  liable  for  any  sums  the  insured  may  pay  to 
another  vessel,  her  cargo  or  freight,  for  or  on  account  of  collision."  Th^« 
was,  however,  written  upon  the  margin  of  each  policy  the  following  clause: 
•*This  insurance  is  against  total  and/or  constructive  total  loss  of  vessel,  in- 
cluding general  average  and/or  salvage  charges  and/or  claims  under  three- 
fourths  (%)  running  down  clause." 

Edward  J.  McCutchen,  Ira  A.  Campbell,  and  McCutchen,  Olney  & 
Willard,  all  of  San  Francisco,  Cal.,  and  Ballinger,  Battle,  Hulbert  & 
Shorts,  of  Seattle,  Wash.,  for  appellant. 

H.  R.  Clise,  C.  K.  Poe,  W.  H.  Bogle,  C.  B.  Graves,  F.  T.  Merritt, 
and  Lawrence  Bogle,  all  of  Seattle,  Wash.,  for  appellees. 

Before  GILBERT  and  MORROW,  Circuit  Judges,  and  RUDKIN, 
District  Judge. 


Digitized  by  VjOOQIC 


619 

MORROW,  Circuit  Judge  (after  stating  the  facts  as  above).  The 
appellant  defends  this  action  on  the  grounds:  1.  The  vessel  was  not 
seaworthy  when  she  set  out  on  the  voyage  in  question.  2.  The  ves- 
sel did  not  become  a  total  loss.  3.  The  vessel  did  not,  under  the  terms 
of  the  policies,  become  a  constructive  total  loss. 

1.  It  is  provided  in  the  policies  of  insurance  that: 

**The  adventures  and  perils  which  this  Insurance  company  Is  contented  to 
bear,  and  takes  upon  Itself,  ♦  ♦  ♦  are  of  the  seas  ♦  *  ♦  and  all  other 
losses  and  misfortunes  that  shall  come  to  the  hurt  or  damage  of  the  vessel, 
♦  *  *  or  any  part  thereof,  to  which  Insurers  are  liable  by  the  rules  and 
customs  of  Insurance  In  San  E^andsco,  Including  ♦  *  ♦  the  provisions  of 
the  ClvU  Code  of  California,  excepting  such  losses  and  misfortunes  as  are 
excluded  by  this  poUcy." 

Section  2682  of  the  Civil  Code  of  California  provides : 

"A  ship  is  seaworthy  when  reasonably  fit  to  perform  the  services,  and  to  en- 
counter the  ordinary  perils  of  the  voyage,  contemplated  by  the  parties  to  the 
policy." 

Section  2683  of  the  Civil  Code  of  California  provides  that : 

"An  Implied  warranty  of  seaworthiness  is  compUed  with  If  the  ship  be  sea- 
worthy at  the  time  of  the  comm^icement  of  the  risk,  except  In  the  following 


"1.  When  the  Insurance  Is  made  for  a  specified  length  of  time,  the  Implied 
warranty  Is  not  compiled  with,  unless  the  ship  be  seaworthy  at  the  commence- 
ment of  every  voyage  she  may  undertake  during  that  time.    ♦    *    *  " 

The  defense  that  the  vessel  was  unseaworthy  had  reference,  there- 
fore, to  her  condition  when  she  commenced  her  voyage  at  Westport  on 
September  26,  1911,  for  Callao,  Peru. 

[1]  The  burden  of  proving  that  a  vessel  is  unseaworthy  lies  upon 
the  insurance  company.  The  presumption  of  law  is  that  every  vessel 
is  seaworthy  until  the  contrary  is  proved.  Gow  on  Marine  Insurance, 
p.  273 ;  Arnould  on  Marine  Insurance,  par.  725 ;  Adderly  v.  American 
Mut.  Ins.  Co.,  Fed.  Cas.  No.  75 ;  Bullard  v.  Roger  Williams  Insurance 
Co.,  Fed.  Cas.  No.  2122;  Lunt  v.  Boston  Marine  Insurance  Co.  (C.  C.) 
6  Fed.  562;  Moores  v.  Louisville  Underwriters  (C.  C.)  14  Fed.  226; 
Guy  V.  Citizens'  Mutual  Insurance  Co.  (D.  C.)  30  Fed.  695 ;  Earnmoor 
V.  California  Insurance  Co.  (D.  C.)  40  Fed.  847 ;  Nome  Beach  Light- 
erage &  Transp.  Co.  v.  Munich  Assur.  Co.  (C.  C.)  123  Fed.  820,  824; 
Thames  &  Mersey  M.  Insurance  Co.  v.  Pacific  Creosoting  Co.,  223  Fed. 
561,  570,  139  C.  C.  A.  101. 

[2]   In  Arnould  on  Marine  Insurance,  par.  726,  the  author  says: 

"With  regard  to  the  means  of  proving  that  the  ship  was  seaworthy  or  the 
reverse,  the  most  satisfactory  evidence  is  that  of  the  i)ersons  who  were  em- 
ployed  to  survey  and  examine  the  vessel." 

Capt.  Swenson,  in  his  testimony  taken  in  August,  1913,  testified  that 
he  had  two  surveys  made  of  the  vessel.  The  first  was  made  before 
the  cargo  was  stowed,  and  the  second  after  the  vessel  was  loaded  for 
her  voyage.  He  produced  these  reports  of  surveys.  The  first  was  a 
report  dated  August  25,  1911,  and  the  second  was  a  report  dated  Sep- 
tember 27,  1911.  Both  reports  are  signed  by  Albert  Crowe,  surveyor 
for  the  appellant;  but  the  last  report  appears  to  have  been  actually 
made  by  one  Cherry,  Lloyd's  agent  at  Astoria,  for  Mr,  Crowe.    The 
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first  examination  was  made  before  the  vessel  was  loaded,  and  certifies 
that  the  surveyor  had  "examined  the  vessel  and  found  her  in  good  con- 
dition and  suitable  for  the  intended  voyage  and  cargo."  The  second 
examination  was  made  after  the  vessel  was  loaded,  and  the  report  cer- 
tifies that  the  surveyor  had  "held  a  final  survey  on  this  vessel  and  found 
her  well  loaded  and  the  deck  load  thoroughly  secured."  The  report 
further  certifies : 
*'Ck)nsider  vessel  in  good  trim  for  making  the  int^ided  voyage." 

When  these  reports  were  offered  in  evidence,  it  was  mentioned  that 
Surveyor  Crowe,  who  signed  the  reports,  had  since  died.  An  objec- 
tion was  thereupon  made  to  the  reports,  but  withdrawn  upon  the  sug- 
gestion of  some  further  arrangement  concerning  this  evidence.  We  do 
not  find  any  further  objection  made  to  these  reports,  but  they  were 
admissible  upon  the  testimony  of  the  captain  that  he  had  had  the  sur- 
veys made  and  that  these  were  the  reports.  Here  was  evidence  of  a 
very  direct  and*  positive  character  tending  to  prove  that  the  vessel  was 
seaworthy  when  she  started  on  her  intended  vo)rage.  To  overcome 
this  proof,  evidence  of  a  very  clear  and  convincing  character  was  re- 
quired. Mere  conjecture  or  suspicion  that  the  vessel  was  not  seaworthy 
was  not  sufficient. 

In  the  original  answer  of  the  insurance  company  in  this  case,  filed 
June  13,  1912,  it  denied  that  the  damages  to  the  vessel  amounted  to  a 
total  loss,  but  it  admitted  its  liability  under  the  policies  for  its  propor- 
tion of  general  average  and  salvage  charges  accruing  from  the  pres- 
ervation of  the  vessel  and  cargo.  In  its  amended  answer,  filed  March 
31,  1914,  it  repeated  its  admission  of  liability  for  general  average  and 
salvage  charges,  with  the  allegation  that  an  adjustment  had  since  been 
made  of  such  charges,  including  expenses,  and  it  had  paid  the  appel- 
lee its  proportion  of  such  charges,  and  had  been  discharged  from  all 
liability  for  general  average  and  salvage  losses  under  said  policies.  The 
defense  that  the  vessel  was  not  seaworthy  was  as  much  a  defense  to  a 
liability  for  general  average  and  salvage  losses  as  it  was  to  a  liability 
for  a  total  or  constructive  loss.  If  the  vessel  was  unseaworthy,  the 
policies  were  void,  and  no  liability  was  chargeable  upon  the  insurance 
company.    Arnould  on  Marine  Insurance,  par.  688. 

We  must  assume,  therefore,  that  when  appellant  filed  its  original 
answer  it  had  no  information  upon  which  to  base  the  defense  that  the 
vessel  was  not  seaworthy  when  it  sailed  on  the  voyage  on  October  2, 
1911,  or,  having  such  information,  it  waived  the  defense.  When  it  filed 
its  amended  answer  on  March  31,  1914,  more  than  two  years  and  five 
months  after  the  disaster,  it  set  up  for  the  first  time  the  defense  that 
all  losses  and  damages  suffered  by  the  vessel  on  the  occasion  mentioned 
were  caused  and  occasioned  by  the  unseaworthiness  of  the  vessel,  and, 
specifying  the  particulars  in  which  the  vessel  was  not  seaworthy,  it  al- 
leged that  the  vessel  was  leaky  and  her  pumps  not  in  working  order,  so 
that  the  same  could  be  used  to  keep  the  vessel  free  from  water  which 
entered  her  hull  through  said  leaky  condition,  and  that  by  reason  thereof 
said  vessel  commenced  to  leak  and  became  water-logged  in  fair  weather 
immediately  after  starting  upon  her  voyage. 

This  last  allegation  is  not  supported  by  the  evidence,   A  vessel  is  wa- 
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ter-logged  when  she  becomes  heavy  and  unmanageable  on  account  of  the 
leakage  of  water  into  the  hold.  Standard  Dictionary,  defining  the  word 
"water-logged."  The  Nottingham  did  not  become  heavy  and  unman- 
ageable until  October  8th,  when  she  had  been  six  days  out,  the  last  four 
days  of  which  had  been  heavy  weather,  and  during  this  time  her  deck 
load  of  lumber,  which  had  been  shifted  to  port  by  an  unusually  heavy 
lurch  to  port  on  October  4th,  had  caused  her  to  take  water  freely.  It 
was  in  this  situation  that  the  vessel  was  struck  by  a  heavy  gale  from  the 
northwest  on  October  8th.  The  g^le  came  so  suddenly  that  it  carried 
away  one  of  the  boats  hanging  in  the  davits,  lashed  with  double  lashing. 
The  force  of  the  wind  was  at  that  time  100  miles  an  hour.  She  threw 
herself  on  her  beam  ends,  and,  taking  a  heavy  lurch,  again  shifted  her 
deck  load,  and  then  she  did  not  answer  her  helm.  She  went  over  so 
much  that  the  water  came  up  in  the  donkey  room  and  put  out  the  fire, 
and  they  were  unable  to  keep  up  steam.  The  vessel  continued  to  fill, 
and  on  the  morning  of  the  next  day  the  deck  lashings  parted,  the  deck 
load  took  a  slide  to  port  and  up  against  the  rigging,  carrying  away 
three  masts  and  the  chain  plates.  The  water  came  in  through  the  holes 
caused  by  the  tearing  out  of  the  chain  plates.  When  the  deck  load 
went  overboard,  it  carried  away  the  connections  between  the  donkey 
boiler  and  the  fresh  water  tanks,  and  all  the  fresh  water  was  lost.  Then 
the  donkey  engine  was  operated  on  salt  water,  and  the  vessel  was 
nearly  pumped  out  when  a  second  gale  from  the  southeast  struck  her 
and  the  vessel  commenced  to  fill.  The  force  of  the  wind  was  then  about 
50  miles  an  hour.  The  vessel  had  been  water-logged  since  the  day 
before,  but  this  was  not  in  fair  weather  and  it  was  not  immediately 
after  starting  upon  the  voyage ;  it  was  after  the  deck  load  of  the  ves- 
sel had  shifted,  and  after  a  heavy  wind  had  been  blowing  for  four 
days,  which  rose  to  gales  from  different  points  of  the  compass. 

With  respect  to  the  allegation  that  the  vessel  was  leaky  and  the  pumps 
not  in  working  order,  it  appears  that  the  failure  of  the  steam  pump  to 
work  was  only  temporary,  and  the  appellant  knew  all  the  facts  about 
that  condition  of  the  vessel  from  the  statement  of  the  master  in  his 
report  of  the  wreck  soon  after  coming  ashore  on  October  14th.  But 
it  appears  from  the  record  that  on  July  31,  1913,  while  S.  B.  Gibbs, 
agent  and  surveyor  for  the  San  Francisco  Board  of  Marine  Under- 
writers, was  giving  his  testimonj^  for  the  defendant,  a  photograph  show- 
ing a  seam  in  the  vessel  under  the  stem  post  on  the  port  side  was 
offered  in  evidence.  Counsel  for  plaintiff  asked  if  the  photograph  was 
oflfered  for  the  purpose  of  establishing  the  claim  that  the  vessel  was 
unseaworthy.  Counsel  for  the  defendant  thereupon  gave  notice  that,  if 
the  testimony  produced  developed  an  imseaworthiness  of  the  vessel  on 
sailing,  he  should  ask  leave  of  the  court  to  amend  the  pleadings  to 
conform  to  the  proof.  At  this  same  examination  the  witness  gave  evi- 
dence concerning  a  crack  in  the  flange  of  the  water-closet  waste  pipe. 
Through  both  the  seam  and  the  flange,  the  witness  testified,  water 
would  leak  into  the  vessel ;  but  there  was  no  further  development  of 
unseaworthiness  in  the  vessel  by  the  testimony.  There  is  in  the  record 
the  copy  of  a  night  telegram  from  Albert  Crowe,  the  marine  surveyor 


Digitized  by  VjOOQIC 


622  149  C.  C.  A.  REPORTS 

for  the  defendant,  to  the  secretary  of  the  Board  of  Marine  Under- 
writers in  San  Francisco,  dated  December  21,  1911,  referring  to  the 
specifications  for  the  proposed  repair  of  the  vessel,  in  which  it  is  stated 
that: 

*' Stern  post  seam  on  twenty-foot  mark  space  six  indies  long  no  oakum 
whatever." 

It  is  not  stated  that  it  was  an  open  seam  through  which  water  would 
leak  into  the  hold  of  the  vessel.  In  the  examination  of  this  seam  made 
for  the  defendant  by  Mr.  Gibbs,  the  marine  surveyor,  on  May  2,  1912, 
or  six  months  after  the  disaster  to  which  he  referred  in  his  testimony, 
he  stated  that  it  was  three-sixteenths  of  an  inch  in  width  and  one  foot 
long,  the  draft  of  the  vessel  was  20  feet  6  inches,  and  the  seam  was 
at  the  20- foot  4-inch  mark,  or  2  inches  below  water.  The  witness  tes- 
tified that  the  crack  in  the  flange  of  the  water-closet  pipe  was  about 
one-sixteenth  of  an  inch,  and  was  about  l^^  feet  under  water.  The 
witness  was  unable  to  say  whether  the  crack  extended  around  the  flange, 
and  he  could  not  say  whether  the  supposed  leaks  at  these  two  points 
would  be  sufficient  to  water-log  the  vessel. 

But,  whatever  may  have  been  the  character  of  these  two  small  cracks, 
the  seam  was  known  to  the  appellant  as  early  as  December  21,  1911, 
and  the  crack  in  the  flange  to  the  water-closet  pipe  as  early  as  May  2, 
1912,  and  there  was  no  concealment  of  either  on  the  part  of  the  ap- 
pellee, and  yet  the  defense  that  the  vessel  was  unseaworthy  was  not  in- 
terposed until  March  31,  1914.  In  the  meantime,  acting  upon  a  mutual 
understanding  to  save  as  much  of  the  vessel  as  possible  for  the  in- 
surer, as  well  as  for  the  insured,  the  appellee  had  incurred  and  paid  its 
proportion  of  the  salvage  and  general  average  charges  and  the  ex- 
pense attending  the  adjustment  of  the  same. 

[3]  There  is  a  rule  of  marine  law  upon  this  subject  that  any  forfei- 
ture of  a  policy  caused  by  a  violation  of  its  terms  will  be  deemed 
waived  by  the  insurer  if,  after  knowledge  of  the  facts  constituting  such 
forfeiture,  he  treats  the  policy  as  obligatory.  Barber's  Principles  of 
Insurance,  p.  96;  Titus  v.  Glen  Falls  Ins.  Co.,  81  N.  Y.  419.  In  the 
latter  case  the  court  said : 

"If,  in  any  negotiations  or  transactions  with  the  insured,  after  knowledge 
of  the  forfeiture,  it  recognizes  the  continued  validity  of  the  policy,  or  does 
acts  based  thereon,  or  requires  the  insured  by  virtue  thereof  to  do  some  act 
or  incur  some  trouble  or  expense,  the  forfeiture  is  as  matter  of  law  waived; 
and  it  is  now  settled  in  this  court,  after  some  difference  of  opinion,  that  such 
a  waiver  need  not  be  based  upon  any  new  agreement  or  an  estoppeL" 

But,  aside  from  this  rule,  we  are  of  the  opinion  that  the  appellee 
should  prevail  on  this  issue.  We  prefer  to  consider  the  admissions  of 
the  appellant  and  its  delay  in  setting  up  the  defense  of  unseaworthiness 
as  arising  from  the  fact  that  the  evidence  of  rough  and  heavy  seas 
from  October  8th  to  October  13th  furnished  a  reasonable  and  suffi- 
cient explanation  of  the  leaky  condition  of  the  vessel  at  that  time,  and 
that  appellant  was  unable  to  obtain  satisfactory  evidence  that  the  vessel 
was  in  fact  unseaworthy.  This  is  what  we  find  after  a  careful  reading 
of  the  testimony,  and  our  conclusion  is  very  clear  that  the  testimony 
shows  that  the  damage  to  the  vessel  was  not  caused  by  the  unseaworthy 
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condition  of  the  vessel,  but  by  perils  of  the  sea  against  which  appellant 
imdertook  to  insure  the  appellee. 

[4]  2.  With  respect  to  the  claim  of  appellee  that  the  schooner  was 
a  total  loss :  The  rule  is  that  the  burden  of  proving  a  loss  for  a  cause 
and  to  an  amount  for  which  the  insurers  are  liable  is  upon  the  assured. 
Heebner  v.  Eagle  Ins.  Co.,  10  Gray  (Mass.)  131,  69  Am.  Dec.  308, 
314;  Soelberg  v.  Western  Assur.  Co.,  119  Fed.  23,  31,  55  C.  C. 
A.  601. 

[6]  The  evidence  in  support  of  the  claim  in  this  case  is  the  testimony 
of  George  F.  Thomdyke,  the  manager  of  appellee,  who  testified  that 
the  schooner,  as  she  lay  in  the  harbor  of  Astoria  on  October  16,  1911, 
was  worth  but  Uttle  or  nothing — no  more  than  anywhere  from  $3,000 
to  $4,000,  that  would  be  speculation,  and  the  testimony  of  Frank 
Walker,  a  marine  surveyor  acting  for  the  appellee,  who  testified  that 
he  examined  the  schooner  as  she  lay  at  anchor  at  Astoria  about  the 
18th  of  October,  and  at  that  time  he  considered  her  value  practically 
nothing. 

The  appellee  cites  the  case  of  Insurance  Co.  v.  Fogarty,  19  Wall. 
640,  22  L.  Ed.  216,  as  holding  that,  if  the  damage  is  such  that  the  thing 
insured  has  no  value  for  the  use  for  which  it  was  intended,  and  cannot 
be  so  repaired  as  to  make  it  useful  for  that  purpose,  except  at  an  ex- 
pense exceeding  its  value,  it  is  a  total  loss  under  the  marine  insurance 
law.  The  subject  insured  in  that  case  consisted  of  the  various  parts 
necessary  for  a  complete  sugar-packing  machine,  warranted  by  the 
assured  free  from  average  unless  general.  The  vessel  on  which  this 
machine  was  being  transported  was  driven  on  the  rocks  in  a  violent 
gale,  was  filled  with  water,  and  finally  became  a  total  wreck  and  was 
abandoned  to  the  underwriters.  A  large  number  of  the  pieces  compos- 
ing the  machine  were  recovered  and  tendered  to  the  owner,  which  he 
refused  to  receive,  on  the  ground  that  the  insurance  company  was  liable 
to  him  as  for  a  total  loss.  The  insurance  company  denied  its  liability. 
The  articles  composing  the  machine  were  all  of  iron.  About  half  of 
them  in  weight  was  saved,  and  the  remainder  left  at  the  bottom  of  the 
sea.  That  which  was  saved  was  entirely  useless  as  machinery^  and  was 
of  no  value  except  as  old  iron.  The  question  was  whether,  if  no 
part  of  the  machine  was  delivered  in  a  condition  capable  of  use,  the 
loss  would  be  a  total  loss,  though  more  than  half  the  parts  had  been 
delivered  and  were  of  some  value  as  old  iron.  The  lower  court  had 
instructed  the  jury,  among  other  things: 

That  **the  meaning  of  the  term  'free  from  particular  average,*  used  in  the 
policy,  was  that  the  defendant  should  be  liable  only  for  a  total  loss  of  the 
subject  insured";  that  "If  every  piece  of  the  madiinery  was  so  damaged  by 
the  perils  insured  against  as  to  be  entirely  unfit  for  use  on  being  supplied 
with  its  corresponding  or  connecting  pieces,  then  there  was  a  total  loss  of  the 
subject  insured  as  machinery,  although  the  material  itself  might  still  exist." 

The  Supreme  Court  held  that  the  trial  court — 

•  "was  right  in  holding  that  what  was  insured  was  machinery — pieces  or  parts 
of  a  machine — pieces  made  and  shaped  to  unite  at  points  with  other  pieces, 
80  as  to  make  a  sugar-packing  machine.  If  parts  of  them  were  absolutely  lost, 
and  every  piece  recovered  had  lost  its  adaptabiUty  to  be  used  as  part  of  the 
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machine,  had  lost  it  so  entirely  that  it  would  cost  as  much  to  buy  a  new  piece^ 
Just  like  it,  as  to  repair  or  adapt  that  one  to  the  purpose,  then  there  was  a 
total  loss  of  the  machinery.  If  no  piece  recovered  was  of  any  use,  or  could 
be  applied  to  any  use,  connected  with  the  machine  of  i^Udi  it  was  a  part, 
without  more  expense  on  it  than  its  original  cost,  then  there  was  no  part  of  the 
machinery  saved,  however  much  of  rusty  iron  may  have  been  taken  from 
the  wreck." 

The  Supreme  Court  said,  further,  that  the  Circuit  Court — 
'*went  quite  as  far  in  behalf  of  the  defendant  as  the  law  Justified,  when  it 
told  the  Jury  that  the  plaintiff  could  not  recover  if  any  piece  or  portion  of 
the  machinery  insured  arrived  at  its  destination  in  a  condition  so  perfect  that 
it  could  have  been  used  with  its  corresponding  or  connecting  pieces,  had  they 
also  arrived  in  good  condition." 

The  case  does  not  quite  support  the  claim  of  appellee  as  to  the  ele- 
ments of  a  total  loss.  The  court  was  dealing  with  the  loss  of  parts  of 
a  machine,  where  the  pieces  or  parts  were  so  made  and  luiited  at  points 
with  other  pieces  or  parts  that  the  whole  constituted  a  complete  oper- 
ating machine.  About  half  of  these  parts  were  absolutely  lost;  the 
other  half  were  saved,  but  no  part  saved  was  of  any  use,  or  could  be 
applied  to  any  use  connected  with  the  machine  of  which  it  was  a  part 
without  more  expense  on  it  than  the  original  cost.  The  result  was,  no 
part  of  the  machine  was  saved,  and  it  became  an  absolute  total  loss.  In 
the  present  case,  the  vessel  was  not  totally  lost ;  the  hull  and  some  parts 
of  the  apparel  and  equipment  of  the  vessel  were  saved  and  brought  back 
to  the  seaport  of  departure  by  salvors  in  a  condition  capable  of  being 
repaired,  perhaps  not  at  that  port,  but  at  a  place  some  distance  there- 
from. 

There  is  a  manifest  difficulty  in  stating  any  general  rule  that  would 
be  applicable  to  all  cases,  and  no  such  rule  appears  to  have  been  clearly 
stated  by  the  courts ;  but  analogous  cases  afford  some  light  on  the  sub- 
ject. In  the  case  of  Murray  v.  Hatch,  6  Mass.  465,  the  action  was 
upon  a  policy  of  insurance  upon  a  ship,  her  cargo  and  freight,  against 
total  loss  only.  The  vessel  was  cast  ashore,  but  afterward  got  off  and 
carried  into  a  port  where  repairs  were  practicable.  The  agent  of  the 
owner  proceeded  to  strip  the  vessel,  to  sell  the  hull  and  cargo,  and  to 
abandon  the  voyage.  The  court,  passing  upon  the  question  of  total 
loss,  said: 

"Perhaps,  upon  the  facts  found,  it  is  not  perfectly  clear  what  was  the  ex- 
tent of  the  injury  which  the  vessel  insured  had  sustained;  but  if  afloat,  or 
if  it  was  practicable  to  put  her  afloat,  and  if  she  was  capable  of  being  repaired 
at  any  expense,  it  was  not  a  total  loss  within  the  meauing  and  intent  of  the 
poUcy  relied  on  in  this  case.  It  is  stated  that  the  vessel  was  not  worth  re- 
pairing, and  that  it  would  have  cost  $1,500  to  repair  her ;  which  proves  that 
the  subject-matter  of  the  insurance  was  not  specifically  destroyed,  and  that 
the  voyage  was  not  entirely  and  inevitably  defeated.  Whether  the  injury  sus- 
tained, and  the  expenses  of  salvage,  rendered  the  voyage  of  no  value,  and 
not  worth  pursuing,  is  not  a  question  to  be  considered,  where  the  poUcy  is 
restricted  to  the  case  of  a  total  loss.  That  case  is  only  proved  by  showing 
the  destruction  of  the  thing  specifically,  and  in  that  sense  totally." 

What  constitutes  an  actual  total  loss  of  a  vessel  insured  "against 
actual  total  loss  only"  was  considered  in  the  case  of  Burt  v.  Brewers* 
&  Maltsters'  Ins.  Co.,  9  Hun,  384,  385.    The  court  said  : 

"When  the  ship,  in  the  course  of  her  voyage,  and  by  the  agency  of  the 
perils  insured  against,  becomes  an  absolute  wreck,  when  she  has  been  broken 
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in  pieces  and  dismembered,  so  that  her  planks  and  apparel  are  scattered  on 
the  sea,  this  is  a  case  of  absolute  total  loss  on  ship,  though  the  whole  or 
greater  part  of  the  fragments  may  reach  the  shore  as  wreck.  In  such  a  case,  it 
is  quite  clear  that  the  ship,  <is  a  ship,  is  totally  destroyed ;  the  ship  has  per- 
ished, only  the  wreck  remains.  ♦  ♦  ♦  Where  the  liability  of  the  under- 
writer is  expressly  restricted  to  an  absolute  or  actual  total  loss,  there  must 
exist  such  a  state  of  things  as  that  the  subject  of  insurance  is  wholly  destroyed 
as  that  thing,  in  &9)ecie,  which  was  Insured,  or,  at  all  events,  there  must  be 
left  no  spes  recuperandt" 

This  case  was  affirmed  by  the  New  York  Court  of  Appeals  substan- 
tially upon  the  opinion  of  the  Supreme  Court  cited.  Burt  v.  Insurance 
Co.,  78  N.  Y.  400. 

In  the  case  of  BuUard  v.  Roger  Williams  Ins.  Co.,  1  Curt.  148,  Fed. 
Cas.  No.  2122,  the  action  was  for  a  total  loss  on  a  policy  of  insurance 
for  a  vessel  on  the  voyage  described  in  the  policy.  The  insurance  was 
against  a  total  and  constructive  total  loss  and  for  a  partial  loss  if  the 
damage  to  the  vessel  by  the  perils  insured  against  amounted  to  10  per 
cent,  or  over.  The  value  of  the  vessel  amounted  to  $3,000,  and  was 
insured  for  $2,000.  On  the  voyage  in  question  the  vessel  encountered 
cross-seas,  sprung  a  leak,  and  was  taken  to  port.  Upon  being  sur- 
veyed, it  was  found  that  she  could  be  repaired  for  $2,000,  and  that 
when  repaired  the  vessel  would  not  be  worth  the  cost  of  repairs.  The 
case  was  tried  before  the  court  and  a  jury.  Mr.  Justice  Curtis  in- 
structed the  jury  that  an  abandonment  of  the  vessel  to  the  underwriters 
was  necessary  to  enable  the  owner  to  recover  for  a  constructive  total 
loss,  and  that  no  sufficient  abandonment  had  been  proved  in  the  case. 
The  question  for  the  jury,  then,  was  whether  the  loss  was  an  actual 
total  loss  or  a  partial  loss  amounting  to  10  per  cent,  and  over.  The 
court  instructed  the  jury  as  to  what  constituted  an  actual  total  loss  as 
follows : 

*1t  has  been  much  discussed  what  constitutes  a  total  loss,  when  the  vessel 
remains  in  specie  and  still  retains  the  form  of  a  vessel,  in  a  place  of  safety.  I 
shall  not  trouble  you  with  the  dlflPerent  views  which  have  been  taken  of  this 
question,  but  I  will  state  the  rules  which  I  deem  proper  for  your  guidance.  It 
is  manifest  that  the  form  of  a  vessel  may  remain  and  be  In  a  place  of  safety, 
and  yet,  for  all  useful  purposes,  the  vessel  may  have  ceased  to  exist.  If  she 
be  absolutely  incapable  of  repair,  so  as  to  be  fitted  to  encounter  the  seas,  then 
she  has  ceased  to  exist  as  a  vessel,  though  great  part  of  her  materials  may 
remain,  and  they  may  still  be  in  the  form  of  a  vessel.  So,  though  capable  of 
being  repaired  and  restored  to  the  condition  of  a  sea-going  vessel,  yet  if  this 
can  only  be  done  at  an  expense  exceeding  the  value  of  the  vessel  when  repaired, 
it  is  an  expense  which  no  one  is  bound  to  incur,  and  therefore  the  case  is  the 
same  as  if  absolutely  irreparable ;  there  being  no  practical  difference,  for  this 
purpose,  between  what  cannot  be  done  at  all,  and  what  no  prudent  person 
would  undertake  to  do.  And  therefore,  if  you  should  find,  from  the  evidence 
in  the  case,  that  the  injuries  suffered  by  this  brig  from  perils  of  the  sea  were 
so  great  that  they  could  not  be  repaired,  so  as  to  make  her  a  seaworthy 
vessel,  except  at  an  expense  exceeding  her  value  when  repaired,  then  tills  was 
a  case  of  actual  total  loss,  and  no  abandonment  was  necessary.'* 

Whether  insurance  on  a  vessel  against  "actual  total  loss  only"  cov- 
ers the  case  of  a  total  loss  of  value,  although  the  ship  remains  in  the 
form  of  a  ship,  capable  of  being  repaired  at  some  cost,  and  is  not  placed 
by  sale  or  otherwise  beyond  the  power  of  the  insured  to  procure  her 
arrival,  was  referred  to  and  doubted,  but  not  decided,  by  the  New  York 
149  C.C.A.— 40 
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Court  of  Appeals,  in  Carr  v.  Providence  Ins.  Co.,  109  N.  Y.  504,  17 
N.  E.  369,  370. 

We  do  not  deem  it  necessary  to  discuss  that  question  as  an  element 
in  the  claim  for  an  actual  total  loss  in  this  case,  for  the  reason  that  the 
insurance  against  a  constructive  total  loss  provided  for  in  the  policies 
under  consideration  covers  a  total  loss  of  value  if  it  existed;  and  in 
our  opinion  that  is  where  that  question  is  placed  by  the  terms  of  the 
policies,  and  there  only  is  where  it  should  be  considered  in  this  case 
In  view  of  the  authorities  cited,  and  others  referred  to  in  the  cases 
cited,  we  are  of  the  opinion  that  the  total  loss  of  the  vessel  as  a  ves- 
sel has  not  been  proven.  We  therefore  proceed  to  consider  the  terms 
of  the  policies  providing  insurance  against  a  constructive  total  loss. 

3.  The  first  printed  paragraph  in  each  pf  the  policies  covers  a  loss, 
but  expressly  excludes  partial  loss  and  particular  average;  the  follow- 
ing printed  clause  in  the  paragraph,  "unless  amounting  to  at  least 

per  cent,  net,"  being  deleted.    In  paragraph  3  of  the  policies  it 

is  provided  that : 

"The  adventures  and  perils  whlcb  this  insurance  company  is  contented  to 
bear,  and  takes  upon  itself  In  this  policy,  they  are  of  the  seas  ♦  ♦  •  and 
all  other  losses  and  misfortunes  that  shall  come  to  the  hurt  or  damage  of  the 
vessel  hereby  insured,  or  any  part  thereof,  to  which  insurers  are  liable  by 
the  rules  and  customs  of  insurance  in  San  Francisco,  including  the  rules  for 
adjustment  of  losses  printed  on  back  hereof  and  the  provisions  of  the  CivU 
Code  of  California,  exciting  such  losses  and  misfortunes  as  are  excluded  by 
this  policy." 

As  a  constructive  total  loss  is  not  excluded  by  the  policies,  the  pro- 
visions of  the  Civil  Code  of  California  upon  this  subject  became  terms 
of  the  policies,  except  as  such  terms  are  excluded  by  the  policies. 
Chapter  2  of  title  11  of  the  Civil  Code  of  California  relates  to  "Marine 
Insurance."  Section  2703  of  that  chapter  provides  that  "a  total  loss 
may  be  either  actual  or  constructive."    Section  2705  provides  that: 

"A  constructive  total  loss  is  one  which  gives  to  a  person  insured  a  right  to 
abandon,  under  section  two  thousand  seven  hundred  and  seventeen.'* 

Section  2717  provides: 

"A  person  insured  by  a  contract  of  marine  insurance  may  abandon  the  thing 
insured  ♦  ♦  ♦  and  recover  for  a  total  loss  thereof,  when  the  cause  of 
the  loss  is  a  peril  insured  against: 

'*1.  If  more  than  half  thereof  in  value  is  actually  lost,  or  would  have  to 
be  expended  to  recover  it  from  peril; 

"2.  If  it  is  injured  to  such  an  extent  as  to  reduce  its  value  more  than 
one-half ; 

^*3.  If  the  thing  insured,  being  a  ship,  the  contemplated  voyage  cannot  be 
lawfully  performed  without  incurring  an  expense  to  the  insured  of  more  than 
half  the  value  of  the  thing  abandoned,  or  without  incurring  a  risk  which  a 
prudent  man  would  not  take  imder  the  circumstances." 

Section  2744  provides  that : 

"A  marine  insurer  is  liable  for  a  loss  falling  upon  the  insured,  through  a 
contribution  in  respect  to  the  thing  insured,  required  to  be  made  by  liim 
towards  a  general  average  loss  called  *for  by  a  peril  insured  against." 

In  chapter  3  of  title  6  of  the  Civil  Code,  relating  to  "Service  With- 
out Employment,"  section  2079  provides  that : 

"Any  person,  other  than  the  master,  mate,  or  a  seaman  thereof,  who  rescues 
a  ship    *    •    •    from  danger,  is  entitled  to  a  reasonable  compensation  there- 
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for,  to  be  paid  out  of  the  property  saved.  He  has  a  lien  for  such  claim,  which 
Is  regulated  by  the  title  on  liens ;  ♦  ♦  •  the  actual  costs  at  the  time  of  the 
services  rendered  by  one  such  vessel  to  another,  when  In  distress,  are  payable 
through  a  general  average  contribution  on  the  property  saved." 

[11]  On  the  margin  of  the  policies  there  was  printed  a  further  pro- 
vision for  insurance  covering  the  contingency  of  a  collision  of  the  in- 
sured vessel  with  another  vessel  and  the  liability  of  the  insured  to  pay 
for  the  injury  to  such  other  vessel.  This  special  contract  is  known 
as  the  "collision"  clause,  or,  as  it  is  better  named,  the  "running  down" 
clause.    Gow  on  Marine  Insurance,  p.  244. 

The  policies,  by  their  own  terms  and  by  reference  to  provisions  of 
the  Civil  Code  of  California,  insured  the  appellee  against  actual  total 
loss,  constructive  total  loss,  general  average,  salvage  charges,  and 
claims  imder  the  three-fourths  running  down  clause.  We  have  deter- 
mined, as  before  stated,  that  an  actual  total  loss  was  not  established 
by  the  proof,  and,  as  a  partial  loss  is  excluded  by  the  policies  and  the 
three-fourths  running  down  clause  is  not  involved,  we  are  limited  to 
the  inquiry  as  to  the  elements  of  a  constructive  total  loss  and  whether, 
under  the  policies  in  suit,  such  a  loss  includes  general  average  and 
salvage  charges. 

The  vessel  was  valued  in  the  policies  at  $45,000.  The  indisputable 
testimony  is  that  the  actual  value  of  the  vessel  did  not  exceed  $30,- 
000,  and  she  was  insured  for  that  amount.  It  appears  that  the  vessel 
had  been  previously  insured  for  $25,000  upon  a  valuation  in  the  policy 
fixed  by  the  underwriters  at  $55,000.  Upon  the  appellee  increasing  the 
insurance  to  $30,000,  the  underwriters  reduced  the  valuation  in  the 
policies  to  $45,000.  The  relation  of  the  amount  insured  to  the  value 
fixed  in  the  policy  determines  the  percentage  of  the  underwriters'  con- 
tribution to  a  constructive  total  loss ;  the  underwriter  accordingly  fixes 
the  insurance  value  of  the  vessel  in  the  policy,  which  the  insured  must 
accept  if  he  wishes  to  obtain  the  insurance. 

We  will  now  consider  the  rules  under  which  the  amount  of  damage 
to  the  vessel  is  to  be  determined.  In  paragraph  8  of  the  policies  it  is 
provided : 

**It  Is  agreed  that  one-third  shall  be  deducted  from  the  cost  of  all  repairs 
of  Injuries  and  losses  on  the  vessel  by  the  perils  Insured  against  (except  on 
anchors,  coiH)er  and  calking  under  the  copper),  as  a  commutation  for  the 
average  difference  between  new  and  old;  the  remains  of  all  articles  replaced 
being  considered  as  salvage,  and  their  proceeds  deducted  from  the  gross  loss." 

In  paragraph  9  of  the  policies  it  is  provided : 

"That  the  Insured  shall  not  have  the  right  to  abandon  the  vessel  unless  the 
amount  which  this  company  would  be  liable  to  pay  under  an  adjustment,  as  of 
partial  loss  for  labor  and  materials  (exclusive  of  salvage  or  general  average 
expenses  and  the  cost  of  funds),  shall  exceed  half  the  amount  hereby  Insured." 

Turning  to  section  2717  of  the  Civil  Code  of  California,  we  find  that 
the  insured  may,  urtder  that  statute,  abandon  the  thing  insured  and 
recover  for  a  total  loss : 

(1)  ''If  more  than  half  thereof  In  value  Is  actually  lost,  or  would  have  to 
be  expended  to  recover  It  from  peril  ;'*  (2)  *1f  It  is  Injured  to  such  an  extent  as 
to  reduce  Its  value  more  than  one-half;"  or  (3)  **lf  the  ♦  •♦  ♦  contem- 
plated voyage  cannot  be  lawfully  performed  without  incurring  an  expense  to 
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the  insured  of  more  than  half  the  value  of  the  thing  abandoned,  or  without  in- 
curring a  risk  which  a  prudent  man  would  not  take  under  the  circumstances." 

The  measure  of  indemnity  provided  in  paragraph  8  of  the  policies — 
that  is  to  say,  two-thirds  of  new  for  old  in  cost  of  repairs — is  substan- 
tially the  same  as  section  2746  of  the  Civil  Code.  But  there  is  no 
provision  in  the  Code  requiring  an  adjustment  as  of  partial  loss,  nor  is 
there  an  exclusion  of  salvage  or  general  average  expenses,  nor  is  it 
provided  that  the  insured  shall  not  have  the  right  to  abandon  unless 
the  liability  of  the  company  to  pay,  as  thus  determined,  shall  exceed 
half  the  amount  insured.  What,  then,  becomes  of  the  provisions  of 
the  Civil  Code  with  respect  to  the  right  of  abandonment?  Are  they 
to  be  deemed  as  terms  of  the  contract  of  insurance,  or  have  they  been 
superseded  or  modified  by  these  provisions  of  the  policies? 

The  fact  that  some  of  the  provisions  of  the  Code  have  been  incor- 
porated into  the  policies,  while  others  have  not  and  in  their  place  other 
and  different  provisions  have  been  inserted,  appears  to  justify  the  lat- 
ter conclusion.  And  we  are  of  the  opinion  that  they  have  been  so 
superseded  or  modified  in  this  particular  by  virtue  of  that  clause  of 
paragraph  3  which,  after  providing  specifically  for  the  risks  which  the 
appellant  assumes,  includes  the  liability  provided  by  the  Civil  Code 
of  California,  "excepting  such  losses  and  misfortunes  as  are  excluded 
by  this  policy" 

In  estimating  for  a  constructive  total  loss,  a  loss  that  the  insurance 
company  would  be  liable  to  pay  under  the  Civil  Code,  but  not  to  be 
computed  under  paragraph  9  of  the  policies,  as  an  adjustment  of  par- 
tial loss  for  labor  and  materials,  would  be  a  loss  excluded  by  the  clause 
in  paragraph  3  "excepting  such  losses  and  misfortunes  as  are  excluded 
by  this  policy."  .  So,  too,  with  respect  to  a  computation  for  a  construc- 
tive total  loss  which  would  include  salvage  or  general  average  ex- 
penses. If  this  should  be  permissible  under  the  Code,  it  must  never- 
theless be  excluded  from  the  computation  under  paragraph  9  of  the 
policies.  In  other  words,  there  might  be  a  constructive  total  loss  un- 
der the  provisions  of  the  Civil  Code,  but  not  under  paragraph  9  of  the 
policies.  In  such  case,  the  latter  must  prevail,  because  it  would  be  a 
loss  excluded  by  paragraph  3  of  the  policies. 

A  further  provision  of  the  policies  remains  to  be  considered.  On 
the  margin  of  the  policies  there  is  a  typewritten  clause,  as  follows : 

"This  insurance  is  against  total  and/or  constructive  total  loss  of  vessel 
including  general  average  and/or  salvage  charges  and/or  daims  under  three- 
fourths  (%)  running  down  clause." 

It  will  be  observed  that,  with  the  running  down  clause  also  printed 
on  the  margin  of  the  policies,  this  character  of  insurance  described  in 
the  typewritten  clause  was  fully  provided  for  in  the  policies  before 
that  clause  was  placed  on  the  margin  of  the  policies.  What,  then,  was 
the  purpose  of  this  clause? 

The  appellant  contends  that  it  was  merely  definitive  of  the  character 
of  the  insurance,  and  does  not  initiate  or  provide  any  new  term  in  the 
insurance  contract,  and  was  not  so  intended  by  the  parties.  The  ap- 
pellee, on  the  other  hand,  contends  that  it  was  intended  to  modi  fy  and 
does  modify  paragraph  9  of  the  policies;  that  it  should  be  construed 
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as  doing  away  with  the  clause  in  that  paragraph  excluding  salvage  and 
general  average  expenses  in  computing  the  amount  of  damages  which, 
if  amounting  to  half  the  amount  insured,  entitles  the  insured  to  re- 
cover for  a  constructive  total  loss ;  that,  if  that  was  not  its  purpose, 
it  has  no  meaning  and  is  without  significance ;  that  otherwise  the  clause 
is  inconsistent  with  the  provisions  of  paragraph  9,  and,  being  in  writ- 
ing, supersedes  the  printed  paragraph;  that  it  was  written  in  by  the 
insurance  company,  and,  if  ambiguous  and  doubtful  in  its  meaning,  the 
court  must  lean  in  favor  of  the  insured  in  its  construction. 

[8]  Assuming  that  the  meaning  of  the  clause  is  ambiguous  and 
doubtful,  there  is  no  question  but  that  the  appellee  states  the  duty  of 
the  court  correctly.  "If  there  be  any  inconsistency  between  the  writ- 
ten provision  of  the  policy  and  the  printed  portions  thereof,  the  writ- 
ten language  must  prevail."  Hagan  v.  Scottish  Union  &  National  Ins. 
Co.  (D.  C.)  98  Fed.  129,  130;  s.  c,  186  U.  S.  423,  22  Sup.  Ct.  862,  46 
L.  Ed.  1229. 

[7]  The  other  rule  is  equally  well  established:  That  where  the  in- 
surer has  used  terms  in  the  policy  that  leave  it  a  matter  of  doubt  as 
to  the  true  construction  to  be  given  die  language,  the  court  should  lean 
against  the  construction  which  would  limit  the  liability  of  the  com- 
pany. National  Bank  v.  Insurance  Co.,  95  U.  S.  673,  678;*  London 
Assurance  v.  Companhia  De  Moagens,  167  U.  S.  149,  159,  17  Sup.  Ct. 
785,  42  L.  Ed.  113;  Canton  Ins.  Office  v.  Woodside,  90  Fed.  301,  305, 
33  C.  C.  A.  63 ;  Thames  &  Mersey  v.  Pacific  Creosoting  Co.,  223  Fed. 
561,  567,  139  C.  C.  A.  101.  In  other  words,  if  the  policv  will  fairly 
admit  of  two  constructions,  the  one  should  be  adopted  which  will  in- 
demnify the  insured.  Grace  v.  American  Central  Ins.  Co.,  109  U.  S. 
278,  282,  3  Sup.  Ct.  207,  27  L.  Ed.  392;  Travelers'  Ins.  Co.  v.  Mc- 
Conkey,  127  U.  S.  661,  666,  8  Sup.  Ct.  1360,  32  L.  Ed.  308;  Burkheiser 
V.  Mutual  Accid.  Ass'n,  61  Fed.  816,  818,  10  C.  C.  A.  94,  26  L.  R. 
A.  112. 

[8]  But  does  the  clause  in  question  fairly  admit  of  two  construc- 
tions ?  It  says,  "This  insurance"  (referring  to  the  insurance  mentioned 
in  the  policies)  "is  against,"  and  then  it  proceeds  to  enumerate  the  risks 
provided  for  in  the  policies,  and  stops  there.  It  does  not  refer  to  para- 
graph 9  of  the  policies,  either  expressly  or  impliedly,  nor  does  it  refer 
to  the  right  of  abandonment  or  to  the  method  of  computing  a  construc- 
tive total  loss  under  the  poHcies.  It  does  not  say,  expressly  or  im- 
pliedly, that  the  provision  of  paragraph  9  excluding  general  average 
and  salvage  charges  and  expenses  from  the  computation  shall  be  dis- 
regarded. It  has  a  possible  useful  meaning  in  the  brief  summary  it 
makes  of  the  risks  covered  by  the  policies — a,  meaning  doubtless  of  sub- 
stantial value  to  the  insured  in  his  other  and  subsequent  dealings  with 
the  business  of  the  vessel — and  there  is  no  apparent  inconsistency  in 
the  insurance  enumerated  in  the  clause  against  general  average  and 
salvage  charges  and  expenses  and  the  exclusion  of  such  charges  from 
the  elements  of  a  constructive  total  loss,  as  provided  in  paragraph  9 
of  the  policies.  If  the  insured  is  indemnified  by  the  insurance  com- 
pany for  its  proportion  of  such  losses,  as  in  this  case,  there  is  no  ap- 
parent inconsistency  in  excluding  such  proportion  of  the  loss  from  the 
computation  of  a  constructive  total  loss.    How,  then,  can  the  court  say 
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that  the  mar^al  clause  is  inconsistent  with  paragraph  9  of  the  poli- 
cies, or  that  it  was  intended  to  so  modify  that  paragraph,  when  it  is 
not  so  written  in  the  policies?  The  provisions  of  the  contract  are 
clearly  stated,  and  "we  know  of  no  sound  principle  or  rule  applicable 
to  the  construction  of  contracts  that  will  enable  a  court  of  law  to  say 
that  they  intended  something  else."  Sun  Ptinting  &  Publishing  Ass'n 
V.  Moore,  183  U.  S.  642,  674,  22  Sup.  Ct.  240,  46  L.  Ed.  366. 

As  before  stated,  the  amount  insured  by  the  pjoHcies  was  $30,000,  and 
that  was  the  actual  value  of  the  vessel.  To  entitle  the  insured  to  aban- 
don the  vessel  as  and  for  a  constructive  total  loss,  it  devolved  upon  the 
insured  to  show  by  competent  proof  that  the  appellant  was  liable  to 
pay,  under  an  adjustment  as  for  partial  loss  for  labor  and  materials, 
expenses  amounting  to  a  sum  in  excess  of  $15,000.  This  we  think  has 
not  been  done.  The  computation  most  favorable  to  the  appellee  that 
we  can  make  from  the  evidence  as  to  the  appellant's  liability  under 
paragraphs  8  and  9  of  the  policies  is  as  follows : 

Total  of  the  particular  average  as  shown  by  the  evidence $20*975.25 

Deduct  one-third  off  new  for  old,  under  paragraph  8  of  the  poUcies      6,901.75 

Leaving  net  adjustment $13,983.50 

Loss  of  consumable  stores 2,370.14 

Add  the  proportion  of  cost  of  bottom  painting  chargeable  to  partlca- 
lar  average 201.89 

Total $16,565.53 

Insurance,  $30,000  on  actual  value. 
Policy  valuation  of  $45,000. 

Ai^ellant's  liability  would  be  30000/45000,  or  2/3  of  $16,555.53, 
making  a  total  liability  of $11,037.02 

This  total  liability  of  $11,037.02  is  $3,962.98  less  than  the  amount  re- 
quired to  give  the  appellee  the  right  to  abandon  as  and  for  a  construc- 
tive total  loss.  The  general  average  adjustment  stated  by  the  adjusters 
was  the  sum  of  $8,789.01.  Deducting  the  sum  of  $3,000  paid  in  set- 
tlement of  the  salvage  claims  leaves  $5,789.01  as  the  general  average 
expenses.  The  appellee  asks  that  the  whole  of  this  sum  be  added  to 
the  appellant's  liability  as  the  cost  of  repairs.  This  we  cannot  do,  be- 
cause we  do  not  find  that  this  siun  was  in  fact  expended  for  repairs. 
It  was  stated  by  the  adjusters  employed  by  the  appellee  as  general  av- 
erage expenses,  and,  upon  that  adjustment,  the  appellee  collected  from 
the  appellant  the  net  sum  of  $3,539.38,  or,  including  interest  and  a  dis- 
bursing commission  due  the  appellant,  amounting  to  $218.93,  the  total 
sum  of  $3,758.31,  as  the  appellant's  proportion  of  the  general  average 
charges.  We  do  not  think  that  this  sum  already  paid  by  the  appellant 
as  a  general  average  loss  can  again  be  added  here  as  a  loss  to  be  com- 
puted and  included  as  an  element  of  a  constructive  total  loss:  First, 
because,  although  an  original  general  average  loss,  it  has  been  paid  by 
the  appellant  and  is  no  longer  a  loss  to  the  appellee ;  and,  second,  be- 
cause it  is  excluded  by  paragraph  9  of  the  policies.  If  the  balance  of 
$2,030.70  be  allowed,  although  excluded  by  paragraph  9  of  the  poli- 
cies, the  liability  of  the  appellant  would  still  be  $1,932.28  less  than  the 
amount  required  to  give  the  appellee  the  right  to  abandon  as  and  for 
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a  constructive  total  loss.  In  other  words,  we  do  not  find  in  the  rec- 
ord evidence  that  will  justify  us  in  finding  that  there  was  a  construc- 
tive total  loss  under  the  terms  of  the  policies. 

[9]  4.  But  the  appellee  contends,  further,  for  the  right  of  abandon- 
ment under  what  is  termed  the  "high  probability  rule."  This  rule  is 
stated  by  Chancellor  Kent  in  the  following  language : 

**Tlie  right  of  abandonment  does  not  depend  upon  the  certainty,  but  upon 
the  high  probability,  of  a  total  loss,  either  of  the  property,  or  voyage,  or  both. 
The  insured  is  to  act,  not  upon  certainties,  but  upon  probabilities ;  and  if  the 
facts  present  a  case  of  extreme  hazard,  and  of  probable  expense,  exceeding 
half  the  value  of  the  ship,  the  insured  may  abandon,  though  it  should  happen 
that  she  was  afterwards  recovered  at  a  less  expense."    3  Kent's  Comm.  321. 

This  rule  was  applied  in  Bradlie  v.  Md.  Ins.  Co.,  12  Pet.  397,  9 
L.  Ed.  1123;  Orient  Ins.  Co.  v.  Adams,  123  U.  S.  67,  75,  8  Sup.  Ct. 
68,  31  L.  Ed.  63;  Royal  Exch.  Assur.  v.  Graham,  etc.,  Co.,  166  Fed. 
32,  92  C.  C.  A.  66.  But  in  these  cases  the  policies  did  not  contain,  as 
the  present  policies  do,  the  provision  fixing  the  right  to  abandon  upon 
certain  specified  terms.  If  paragraph  9  of  the  policies  means  what  it 
says,  there  is  no  room  for  the  "high  probability  rule."  As  said  by  Mr. 
Justice  Matthews,  in  Wallace  v.  Thames  &  Mersey  Ins.  Co.  (C.  C.)  22 
Fed.  66,  70: 

"The  right  of  abandonment  is  made  to  depend  upon  the  result,  and  not  upon 
a  calculation  of  probabilities." 

In  Searles  v.  Western  Assur.  Co.,  88  Miss.  260,  40  South.  866,  869, 
117  Am.  St.  Rep.  741,  the  action  was  to  recover  on  a  policy  of  insur- 
ance upon  a  vessel  for  a  constructive  total  loss.  The  vessel  was  valued 
at  $3,000,  and  was  insured  for  $2,000.  The  policy  provided  that  there 
should  be  no  abandonment  as  for  a  constructive  total  loss  in  conse- 
quence of  any  loss  or  damage  unless  the  cost  of  necessary  repair  re- 
quired solely  by  the  disaster,  exclusive  of  cost  of  raising  or  rescuing 
the  vessel  and  taking  her  to  the  dock  and  any  other  general  average 
charges,  be  equivalent  to  75  per  cent,  of  the  agreed  value  as  specified 
in  the  contract  of  insurance.  The  vessel  was  sunk  and  abandoned,  but 
it  appeared  that  it  would  have  cost  less  than  25  per  cent,  of  the  agreed 
value  to  raise  and  repair  her.  The  trial  court  gave  the  jury  a  per- 
emptory instruction  in  favor  of  the  defendant,  which  was  sustained  by 
the  Supreme  Court  of  the  state.  The  latter  court,  discussing  the  ques- 
tion of  abandonment,  said : 

'The  clause  in  the  insurance  policy  which  enables  him  to  make  an  abandon- 
ment in  a  proper  case,  and  determining  the  conditions  under  which  the  aban- 
donment may  be  made,  is  just  as  much  a  part  of  the  insurance  policy  as  any 
other  stipulation  or  condition  contained  in  the  policy." 

In  the  case  of  Soelberg  v.  Western  Assur.  Co.,  119  Fed.  23,  30  (55 
C.  C.  A.  601),  this  court  in  dealing  with  this  question  said : 

"Parties  must  be  governed  by  the  terms  of  the  contract  which  they  have 
entered  into,  and  are  not  bound  by  the  rules  which  apply  only  to  other  and 
different  kinds  of  contracts." 

[10]  But,  aside  from  the  provisions  of  paragraph  9  of  the  policies, 
it  does  not  appear  that  the  appellee  is  in  a  position  to  avail  itself  of  the 
rule  if  it  should  be  deemed  applicable  to  this  case.    The  rule  has  re- 
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lation  to  the  high  probability  of  a  total  loss  of  the  property  existing  at 
the  time  the  notice  of  abandonment  is  given,  and  not  to  the  time  the 
vessel  was  abandoned  by  the  officers  and  crew  on  October  13th.  The 
high  probability  of  a  total  loss  here  referred  to  is  one  that  arises  in 
a  case  of  extreme  hazard,  where  the  probable  expense  for  recovery 
at  the  time  of  the  extreme  hazard  exceeds  half  the  value  of  the  ship. 
The  vessel  was  rescued  and  towed  into  Astoria  on  Sunday,  October 
15th.  The  written  notice  of  abandonment  was  given  on  Monday,  Octo- 
ber 16th.  It  is  true  that  there  is  some  testimony  tending  to  show  a 
verbal  abandonment  on  Saturday,  October  14th ;  but  the  testimony  is 
conflicting,  and,  without  going  into  detail  concerning  its  character,  we 
are  of  the  opinion  that  it  does  not  satisfactorily  establish  the  fact  of 
an  abandonment  at  that  time.  The  right  of  the  appellee  to  abandon 
the  vessel,  if  such  right  existed,  must  therefore  be  determined  by  the 
situation  of  the  vessel  and  the  conditions  existing  on  Monday,  October 
16th,  when  the  written  notice  of  abandonment  was  given  to  the  agent 
of  appellant.  At  that  time  the  vessel  was  afloat  and  riding  safely  at 
anchor  in  the  harbor  of  Astoria,  and  its  situation  and  condition  had 
no  other  high  probability  than  that  disclosed  by  the  evidence,  which 
we  have  already  considered  and  found  insufficient  to  establish  a  con- 
structive total  loss. 

Under  the  terms  of  the  policies  in  this  case,  as  agreed  to  by  the  par- 
ties, and  the  evidence  in  the  record,  we  do  not  think  a  constructive 
total  loss  has  been  established.  We  conclude,  therefore,  that  the  ves- 
sel was  seaworthy  when  she  set  out  on  her  voyage ;  that  she  did  not 
become  a  total  loss,  and,  under  the  terms  of  the  policies  of  insurance, 
did  not  become  a  constructive  total  loss. 

It  follows  that  the  decree  must  be  reversed,  and  the  court  below  di- 
rected to  dismiss  the  libel,  with  costs ;   and  it  is  so  ordered. 

RUDKIN,  District  Judge  (dissenting).  The  court  below  found  that 
the  insured  vessel  was  seaworthy  and  that  there  was  a  constructive  to- 
tal loss  under  the  terms  of  the  policy.  I  am  not  prepared  to  say  that 
these  findings  are  without  adequate  support  in  the  testimony,  and  there- 
fore dissent. 


(236  Fed.  636) 

MOLONEY  v.  CRESSLER. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    October  3,  1916.) 

No.  2337. 

1.  Limitation  of  Actions  ^=>24(2) — ^Particulab  Actions— Parol  Contracts. 

Where  a  written  contract  for  the  sale  of  all  of  the  stock  of  a  gas  com- 
pany referred  to  certain  Improvements  to  be  made  in  the  plant  of  the  com- 
pany as  specified  In  plans  and  specifications  already  submitted,  and  each 
party  attempted  to  supply  the  omission  by  incorporating  Into  the  contract 
a  written  statement,  the  contract  was  one  in  writing,  to  be  governed  by  the 
10-year  statute  of  Umitatlons  (Kurd's  Rev.  St  111.  1915-16,  c.  83). 

[Ed.  Note. — For  other  cases,  see  Limitation  of  Actions,  Cent  Dig.  {  113 ; 
Dec.  Dig.  <g=5>24(2).] 

^s»FoT  other  cases  see  same  topic  &  KET-NUMBER  in  all  Key-Numbered  Dlgesta  &  IMexea 
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2.  Limitation  of  Actions  ^=»134 — ^Running  of  Statute— Tolling  of  Stat- 

ute. 

Before  the  running  of  limitations  defendant  filed  in  the  state  court  a 
bill  based  on  an  Illinois  contract,  and  within  such  time,  and  after  removal 
of  the  cause  to  the  federal  court,  complainant,  defendant  in  the  first  suit, 
filed  a  cross-bill.  After  the  period  of  limitation  had  expired,  the  cause 
was  by  order  of  the  Circuit  Court  of  Appeals  remanded  to  the  state  court, 
and  on  the  following  day  complainant  filed  his  bill  in  the  federal  court 
on  the  same  contract.  Section  25  of  the  Illinois  statute  declares  that  if 
Judgment  shall  have  been  given  for  plaintiff,  and  the  same  be  reversed 
by  writ  of  error  or  upon  appeal,  then,  if  the  time  limited  for  bringing  such 
action  shall  have  expired  during  the  pendency  of  such  suit,  the  plaintiff, 
his  heirs,  executors,  or  administrators,  may  commence  a  new  action  within 
one  year  after  such  judgment  is  reversed.  Held  that,  though  complainant 
in  the  first  suit  mistook  his  forum,  nevertheless  the  filing  of  the  cross-bill 
tolled  the  running  of  limitations,  and  after  remand  to  the  state  court  com- 
plainant might  within  the  year  institute  a  new  action  on  the  contract. 

[Ed.  Note. — For  other  cases,  see  Limitation  of  Actions,  Cent.  Dig.  §  570 ; 
Dea  Dig.  <5=>134.] 

3.  Principal  and  Agent  ^=:»156 — Repbesentations  bt  Agent — ^Liabilitt  of 

Pbincipal. 

Where  defendant,  in  negotiating  for  the  purchase  of  the  capital  stock 
of  a  gas  company.  Induced  the  superintendent  in  charge  to  make  written 
misrepresentations  as  to  its  condition  to  assist  him  In  securing  financial 
backing  for  the  project,  and  the  owner  did  not  know  of  his  superintendent's 
misrepresentations,  the  owner  is  not  bound  thereby,  and  they  cannot  be 
considered  in  determining  his  liability  on  the  contract. 

[Ed.  Note. — For  other  cases,  see  Principal  and  Agent,  Cent.  Dig.  S§  583- 
587;   Dec.  Dig.  «=»156.] 

4.  Corporations  ^=>121(3) — Sales  of  Stock— Actions— Laches. 

Where  the  owner  of  the  capital  stock  of  a  gas  company,  who  agreed  in 
a  contract  of  sale  to  make  certain  Improvements,  did  not  promptly  com- 
plete the  Improvements,  and  did  not  demand  payment  as  soon  as  they 
were  completed,  but  the  purchaser  was  in  no  way  prejudiced,  the  owner 
cannot  be  held  guilty  of  laches,  precluding  recovery. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Dec  Dig.  ^=>121(3).] 

5.  Specific  Performance  ^=»70 — Subject  of  Specific  Performance. 

A  contract  for  the  sale  of  the  entire  capital  stock  of  a  gas  company, 
which  property  was  not  to  be  obtained  on  the  open  market,  Is  one  which 
may  be  specifically  performed. 

[Ed.  Note. — For  other  cases,  see  Specific  Performance,  Cent  Dig.  §  203 ; 
Dec  Dig.  <8=»70.] 

6.  Interest  ^=:»14 — ^Allowance— Right  to. 

Where  a  contract  for  the  sale  of  the  capital  stock  of  a  gas  company 
required  the  purchaser  to  deposit  a  fixed  sum,  to  be  paid  over  to  the  seller 
on  his  completion  of  certain  Improvements,  and  the  amount  was  not  de- 
posited, the  seller,  having  consummated  the  contract  and  made  the  im- 
provements, is  entitled  under  the  Illinois  statute  to  interest  at  5  per  cent, 
on  the  amount  from  the  date  it  should  have  been  paid  over,  as  well  as 
Interest  on  the  balance  due  from  the  time  it  was  ascertained  and  liQuidated. 

[Ed.  Note.— For  other  cases,  see  Interest,  Cent  Dig.  §§  26,  27;  Dec. 
Dig.  <S=>14.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastein 
Division  of  the  Northern  District  of  Illinois. 

Bill  by  Alfred  D.  Cressler  against  Maurice  T.  Moloney.  From  a 
decree  for  complainant,  defendant  appeals.    Affirmed. 

^=:9For  oUier  cases  sm  same  topic  &  KBT-NUMBER  in  all  Key-Numbered  DigesU  ft  Indexes 
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On  about  December  27,  1898,  appellee  called  upon  appellant  at  tbe  Leland 
Hotel,  Chicago,  in  reference  to  the  sale  of  the  gas  works  at  Ottawa,  HL,  con- 
cerning which  negotiations  had  been  in  progress  between  J.  W.  Mordock,  super- 
intendent of  the  plant,  and  appellant  for  several  months,  and  which  had  been 
the  subject  of  a  conversation  between  appellant  and  appellee  on  one  prior 
occasion  at  the  residence  of  appellant  in  Ottawa.  On  the  date  of  the  Leland 
Hotel  visit  appellee  handed  to  appellant  a  proposition  for  the  sale  <rf  the  Ot- 
tawa gas  plant,  which  wajs  as  follows: 

"In  accordance  with  general  conversations  I  had  with  you  in  reference  to 
the  Ottawa  Gas  Company,  I  herewith  submit  the  following  proposition,  viz.: 

"I  will  sell  you  four  hundred  and  fifty  (450)  shares,  the  full  issue  of  the 
capital  stock  of  the  Ottawa  Gaslight  &  Coke  Company,  fbr  the  sum  of  one 
hundred  thousand  dollars  ($100,000),  I  to  receive  all  accounts  and  bills  re- 
ceivable due  the  company  and  including  all  tar  and  coke  on  hand  at  date  of 
transfer.  I  to  pay  all  bills  and  accounts  payable,  excepjt  mortgage  bonds, 
which  I  guarantee  shall  not  exceed  ($25,000),  and  deliver  the  property  and 
works  to  you  free  of  all  indebtedness  to  said  date,  except  said  mortgage  and 
bonds  of  the  par  value  of  $25,000,  being  twenty-five  (25)  bonds,  of  $1,000  each, 
dated  May  1,  1894,  maturing  1904,  bearing  6  per  cent,  interest  All  coal  on 
hand,  either  for  gas  or  fuel  purposes,  at  date  of  transfer,  to  be  paid  for  at  in- 
voice price.  The  gas  stoves  now  in  the  ofllce  are  on  consignment,  and  will 
be  billed  to  the  company  on  March  1,  due  and  payable  May  1,  1899. 

"I  agree  to  build  on  lots  Nos.  65  and  66,  or  at  such  location  on  the  property 
of  the  company  as  you  may  select,  one  brick  water  tank  and  inner  section  gas 
holder  of  a  capacity  of  100,000  cubic  feet  as  follows :  The  brick  tank  will  be 
77  feet  in  diameter  by  24  feet  6  inches  deep,  the  gas  holder  73  feet  6  inches  in 
diameter  by  24  feet  de^.  The  external  guide  frame  will  consist  of  8  steel 
lattice  columns  and  girdera  The  inlet  and  outlet  connections  will  be  12  inches 
diameter. 

''We  will  connect  the  holder  to  and  trom  the  works  throughout  the  yard  with 
10-inch  pipe  and  to  the  main  8-inch  pipe  in  the  yard  leading  to  the  street.  We 
will  remove  and  reset  the  two  lime  purifying  boxes  into  the  northeast  comer 
room  of  the  purifying  house,  remove  the  4  oxide  exhaust  purifying  boxes  about 

12  to  14  feet  north  and  reset  and  connect  same  in  complete  working  order; 
put  in  and  set  up  in  working  order  a  hydraulic  elevator  5  feet  by  7  feet  by 

13  feet  lift  for  handling  the  purifying  materials  from  the  basement  to  the  top 
of  the  boxes ;  build  a  bri(*  partition  across  the  south  end  of  purifying  rocMus, 
enlarge  the  condenser  room  to  20  feet  long,  and  reset  and  connect  in  position 
according  to  plans  furnished  the  present  condensers  and  rotary  washer. 

"We  will  furnish  a  new  10-in<ii  rotary  exhauster,  set  same  in  place,  and 
connect  with  the  water  gas  plant  and  the  present  50-foot  diameter  gas  holder, 
thereby  converting  the  latter  into  a  relief  holder.  We  will  furnish  and  put  in 
place  a  suitable  track  and  dumping  coal  wagon  for  properly  unloading  gas 
coals  from  the  cars  and  delivering  same  into  bins.  I  will  make  all  necessary 
changes  in  doors  and  windows  of  purifying  and  condenser  rooms  and  base- 
ment, changing  the  windows  and  doors  to  conform  to  the  changed  location  of 
the  apparatus  and  wall  up  the  openings  of  old  doors  and  windows. 

"We  will  cement,  point,  and  put  in  first-class  condition  the  exterior  walls 
of  the  purifying  and  condenser  building,  including  the  painting  of  the  cornices, 
windows,  doors,  etc.  All  work  will  be  done  in  a  first-class  manner,  and  under 
your  own  or  the  personal  supervision  of  your  superintendent. 

"On  the  transfer  of  the  stock,  payment  shall  be  made  of  eighty  thousand 
dollars  ($80,000)  in  cash;  the  balance  shall  be  paid  during  the  construction 
and  upon  the  completion  of  the  improvements  in  the  works  herein  specified. 

"This  proposition  shall  be  void  unless  accepted  in  writing  within  t«i  days 
from  date  hereof.  If  accepted,  the  transfer  of  stock  and  payment  of  said 
eighty  thousand  ($80,000)  shall  be  made  cm  or  before  February  1, 1899, 1  to  pay 
running  expenses  until  such  transfer  and  payment 

"The  improvements  in  the  works  shall  be  commenced  immedlat^y  upon  the 
acceptance  of  this  proposition  and  those  in  the  buildings  finished  on  or  before 
sixty  days,  and  the  tank  and  holder  on  or  before  four  months,  provided  the 
building  of  the  brick  tank  shall  not  be  delayed  by  cold  or  severe  weather." 

Prior  to  that  date  appellant  advised  appellee  that  he  had  caused  the  plant 
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to  be  examined  by  one  F.  K.  Lane,  a  mecbanlcal  engineer,  and  one  C.  W. 
Knisely,  an  accountant,  both  of  whom  made  fairly  favorable  reports.  The 
former,  in  his  statement,  said : 

**I  consider  the  gas  works  in  good  physical  condition.  The  buildings  are 
substantial.  The  arrangement  of  machinery  could  have  been  better,  but  it 
will  answer  every  purpose.  If  an  examination  of  the  books  proves  the  profits 
to  be  a  satisfactory  return  to  you  for  the  investment  made,  I  can  only  say  that 
no  further  outlay  will  be  necessaiy  on  the  plant,  except  for  mains,  until  the 
present  output  is  doubled.  No  material  increase  in  sales  can  reasonably  be 
expected  without  further  growth  of  the  city." 

The  accountant's  report  disclosed  an  annual  income  averaging  $10,000. 
Thereafter  such  dealings  between  the  two  were  had  that  on  March  22,  1899, 
they  entered  into  the  following  written  agreement  prepared  by  appellant,  viz. : 

"Know  all  men  by  these  presents,  that  whereas,  A.  D.  Oressler,  of  the  city  of 
Ft.  Wayne,  in  the  state  of  Indiana,  is  now  the  owner  of  all  the  stock  of  the 
Ottawa  Gaslight  &  Coke  Company,  a  corporation  existing  under  the  laws  of 
the  state  of  Illinois,  situated  in  the  city  of  Ottawa  and  county  of  La  Salle,  in 
said  state; 

*'And  whereas,  the  said  A.  D.  Cressler  has  agreed  to  sell  and  has  sold  all  of 
said  stock  to  M.  T.  Moloney,  of  the  city  of  Ottawa,  in  said  county  and  state, 
and  the  said  Moloney  agrees  to  purchase  the  same  for  and  in  consideration 
of  one  hundred  and  fifteen  thousand  dollars ; 

''And  whereas,  there  is  now  outstanding  twenty-five  bonds  of  one  thousand 
dollars  each,  issued  by  said  corporation  and  which  are  to  be  paid  out  of  the 
said  sum  of  one  hundred  and  fifteen  thousand  dollars  aforesaid ; 

''And  whereas,  there  are  certain  Improvements  to  be  made  in  the  plant  of 
said  company,  as  specified  in  certain  plans  and  specifications  already  sub- 
mitted by  the  said  Cressler  to  the  said  Moloney :  These  presents  witnesseth, 
that  the  said  Moloney  has  now  paid  to  the  said  Cressler,  and  this  instrument 
hereby  acknowledges  the  receipt  of  the  sum  of  twenty-eight  thousand  dollars 
as  a  part  and  parcel  of  the  sum  of  one  hundred  and  fifteen  thousand  dollars, 
the  balance  of  the  said  sima  to  be  paid  to  the  said  Cressler  as  follows: 

"The  aforesaid  twenty-five  bonds  of  one  thousand  dollars  each  are  to  be 
presented  to  N.  W.  Harris  &  Co.,  bankers  and  brokers  of  the  city  of  Chicago, 
to  be  paid  by  them  in  accordance  with  the  written  direction  of  the  said  Cress- 
ler. When  said  twenty-five  bonds  are  thus  liquidated,  then  the  sum  of  twenty 
thousand  dollars  in  addition  thereto  is  to  be  retained  in  the  possession  of 
the  said  N.  W.  Harris  &  Co.  until  the  improvements  hereinbefore  referred  to 
are  completed  in  said  plant  by  the  said  Cressler. 

"In  the  meantime,  after  the  payment  of  the  said  twenty-five  bonds,  in  the 
manner  aforesaid,  the  said  Cressler  shall  receive  what  remains  of  said  con- 
sideration, except  the  said  sum  of  twenty  thousand  dollars,  which  is  not  to 
be  paid  until  the  improvement  or  improvements  already  mentioned  are  com- 
pleted and  when  said  improvements  are  completed,  the  said  Cressler  is  to  re- 
ceive the  said  sum  of  twenty  thousand  dollars  so  retained  as  aforesaid. 

"It  is  further  agreed  that  the  said  Moloney  shall  then  be  entitled  to  receive 
the  said  stock  and  to  have  the  said  control  and  ownership  of  said  company 
and  its  property  as  of  the  1st  day  of  January,  1899 ;  that  all  outstanding  in- 
debtedness up  to  the  1st  day  of  January,  1899,  against  the  said  corporation, 
if  any,  is  to  be  liquidated ;  and  all  liabilities  contracted  by  said  corjwration 
since  then,  as  well  as  profits,  if  any,  are  to  be  borne  on  the  one  hand  and  re- 
ceived on  the  other  by  the  said  Moloney,  that  is  to  say :  The  said  Moloney  is 
to  be  considered  as  owning  said  company  and  the  stock  thereof  since  the  1st 
day  of  January,  1899,  and  all  indebtedness  of  every  kind  up  to  that  day,  if 
any,  owing  by  said  company,  must  be  liquidated  by  the  said  Cressler. 

"Now,  this  instrument  further  witnesseth  that  the  stock  hereinbefore  re- 
ferred to  is  placed  with  this  agreement  in  the  vaults  of  the  said  N.  W.  Harris 
&  Co.  as  an  escrow,  to  be  delivered  to  and  the  legal  title  of  which  pass  to  the 
said  Moloney  when  the  said  Cressler  receives  all  of  the  consideration  herein- 
before mentioned,  in  manner  and  form  as  herein  stated. 

"It  is  further  understood,  inasmuch  as  all  the  indebtedness,  floating  and 
otherwise,  of  the  said  company  is  to  be  liquidated  which  existed  up  to  and 
including  the  31st  day  of  December,  1898,  as  aforesaid,  by  the  said  Cressler, 
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it  Is  agreed  that  any  moneys  owing  said  company  at  the  date,  and  earned  by 
it  prior  thereto,  are  to  be  paid  to  the  said  Cressler. 

'This  instrument  is  made  oat  in  three  parts,  one  to  be  deposited  with  stock 
as  aforesaid,  the  said  Cressler  and  the  said  Moloney  each  retaining  the  two 
remaining  parts." 

The  $20,000  required  by  the  contract  to  be  left  with  Harris  &  CJo.  was  never 
in  fact  so  deposited.  Thereafter  appellant,  desiring,  for  parx>ose  of  making  a 
loan  of  $100,000,  to  consolidate  the  old  corporation  with  a  new  corporation 
organized  by  him,  secured  the  consent  of  appellee  to  that  end,  and  thereupon 
entered  into  a  supplemental  written  agreement,  which  is  in  words  and  figures 
as  follows,  viz. : 

"Know  all  men  by  these  presents,  that  whereas,  A.  D.  Cressler  and  M.  T. 
Moloney,  on  the  22d  day  of  March,  1899,  entered  into  a  written  contract  for 
the  sale  by  the  said  Cressler  of  all  the  stock  of  the  Ottawa  Gaslight  &  Ooke 
Company  to  the  said  M.  T.  Moloney,  who  thereby  agreed  to  purchase  the  same 
for  and  in  consideration  of  $15,000.00;  and  whereas,  by  the  terms  of  said 
agreement,  it  was  among  other  things  provided  and  agreed  that  the  stock 
of  said  company  should  be  placed  with  the  copy  of  said  agreement  in  the  vaults 
of  N.  W.  Harris  &  Co.  as  an  escrow  to  be  delivered  to,  and  the  legal  title 
thereto  was  to  pass  to  said  Molcmey  when  said  Cressler  received  all  of  said 
consideration  therefor  in  the  manner  and  form  as  provided  in  said  agreement ; 
and  whereas,  the  said  Moloney  desires  to  consolidate  and  merge  the  said  Ot- 
tawa Gaslight  &  Coke  Company  and  the  Ottawa  City  Gas  Company  into  one 
corporation,  to  be  hereafter  known  as  the  Ottawa  Gaslight  &  Coke  Company, 
and  also  desires  that  the  said  Cressler  and  the  trustees  of  the  said  Ottawa 
Gaslight  &  Coke  Company  shall  consent  to  said  consolidation  and  merger ; 

"Now,  therefore,  it  is  hereby  agreed  that  the  consent  and  act  of  said  Cress- 
ler and  of  said  trustees  shall  in  no  way  affect  the  liabilities  of  the  said  Moloney 
to  purchase  and  pay  for  said  stock  in  accordance  with  the  terms  of  said  agree- 
ment, bearing  date  of  March  22,  1899 ;  but  that  the  same  shall  remain  in  full 
force  and  ^ect  as  if  said  consolidation  and  merger  had  not  been  made.  It  is 
further  agreed  that  all  of  the  stods  and  any  bonds  issued  by  said  consolidated 
company  shall  be  immediately  delivered  to  and  placed  in  the  possession  of  said 
N.  W.  Harris  &  Co.  to  be  by  them  held  as  collateral  security  for  the  performance 
of  said  written  agreement  on  the  part  of  said  Moloney. 

"This  instrument  is  made  out  in  thiree  parts,  one  to  be  deposited  with  the 
said  N.  W.  Harris  &  Co.  as  aforesaid,  the  said  Cressler  and  the  said  Moloney 
each  retaining  the  two  remaining  parts. 

"In  witness  thereof,  said  parties  have  hereunto  set  their  hands  and  seals 
this  26th  day  of  May,  1899." 

In  his  endeavors  to  see  whether  he  could  finance  the  transaction^  appellant 
secured  from  Murdock,  the  superintendent  of  the  old  company,  without  the 
knowledge  of  appellee,  a  statement  of  the  condition  of  the  company,  whidi. 
among  other  matters,  set  out  that  the  plant  had  ''21  miles  of  new  mains  laid 
within  the  past  six  years."  This  was  not  true.  Appellant  used  this  statement 
in  securing  a  loan  and  left  it  with  Harris  &  Co.  and  their  successors  until  legal 
proceedings  were  begun.  For  deficiency  of  mains  and  for  other  discrepancies, 
appellant  seeks  in  Ms  answer  an  off-set  in  excess  of  $25,000.  There  were  in- 
corporated in  Murdock's  report  items  taken  from  the  Lane  and  Knisely  reports. 
Appellant  seeks  to  identify  this  report  with  the  "certain  plans  and  specifica- 
tions" referred  to  in  the  original  contract  of  March  22, 1899 ;  whereas  appellee 
insists  that  by  said  clause  reference  is  had  to  the  proposition  of  December  26, 
1898. 

Promptly  after  the  contract  was  signed,  appellee  proceeded  to  make  the  im- 
provements referred  to  in  the  proposition  of  December  26,  1898.  In  the  per- 
formance of  this  undertaking,  and  especially  in  the  work  attending  the  con- 
struction of  a  certain  gas  holder  or  tank,  there  was  considerable  difficulty,  re- 
sulting In  a  delay  beyond  the  time  contemplated.  Some  delay  was  had  In 
securing  the  retirement  of  the  bonds  of  the  (Ad  company.  While  some  impa- 
tience Is  manifested  on  the  part  of  appellant  at  the  various  delays,  the  busi- 
ness of  the  gas  plant  Is  not  shown  to  have  been  Interfered  with.  Ai^)ellee  did 
not  confine  his  Improvements  to  the  items  contained  In  his  proposition  of  De- 
cember 26,  1898.    He  seems  to  have  been  active  in  business  matters,  wtiich 
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fact,  together  with  the  fiict  that  he  was  a  nonresident,  seems  to  have  contribut- 
ed somewhat  to  the  difficulties  experienced  in  constructing  the  gas  holder. 
Appellant  proceeded  to  have  improvements  made  other  than  those  covered  by 
appellee's  proposition,  such  as  switch  extensions,  new  bam,  coke  shed,  coal 
house,  coke  crusher,  scales,  etc.  Of  these  improvements,  appellee  had  no 
knowledge  until  settlement  was  sought  Appellant  on  his  part  fttiled  to  com- 
ply with  the  terms  of  the  contract  of  May  26,  1S99,  which  required  him  to 
deposit  **the  stock  and  any  bonds  Issued  by  said  consolidated  company"  in 
the  possession  of  Harris  &  Co.,  but,  on  the  contrary,  without  appellee's  knowl- 
edge or  consent,  sold  both  the  bonds  and  the  stock  and  appropriated  the  pro- 
ceeds, amounting  to  about  $150,000.  Appellee  has  been  paid  in  cash,  or  by 
payments  on  his  account,  the  sum  of  $101,468.29.  He  is  entitled  to  undisputed 
credits  aggregating  $125,049.17.  Appellant  seeks  to  charge  appellee  with  fur- 
ther items  based  upon  certain  alleged  misrepresentations  made  by  Murdock 
and  others,  together  with  his  failure  to  make  improvements  and  complete  the 
same,  as  it  is  claimed,  the  contracts  between  them  required,  which,  if  estab- 
lished, would  leave  appellee  largely  indebted  to  appellant  On  June  12,  1906, 
appellant  oflPered  to  pay  appellee  by  way  of  compromise,  $7,402.72.  Bailing  to 
come  to  terms,  appellant  filed  his  bill  in  the  circuit  court  of  Cook  county, 
BL,  on  September  15,  1906,  for  specific  performance  and  accounting  against 
appellee  and  N.  W.  Harris  &  Co.  This  suit  appellee  removed  to  the  United 
States  Circuit  Court  for  the  Northern  District  of  Illinois.  Thereafter  such 
further  proceedings  were  had  that  that  court  entered  a  decree  against  ap- 
pellant for  the  sum  of  $28,248.03.  On  appeal  that  judgment  was  reversed,  and 
the  cause  ordered  remanded  to  the  state  court,  on  the  ground  that  the  federal 
court  was  without  Jurisdiction.  In  pursuance  of  sudi  remanding  order  the 
case  was  remanded  to  the  state  court  on  November  21,  1913. 

On  November  22, 1913,  the  present  suit  was  instituted.  Thereafter  such  pro- 
ceedings were  had  that  the  District  Court  entered  a  decree  against  appellant 
for  the  sum  of  $38,748.73,  being  the  said  sum  shown  by  the  undisputed  items, 
viz.  $23,580.88,  with  accrued  interest  after  deducting  costs  of  former  suit 
amounting  to  $1,552.05  and  accrued  interest  thereon,  and  also  decreed  that  the 
shares  of  the  stock  of  the  old  corporation  held  in  escrow  by  Harris  Trust  & 
Savings  Bank  as  successor  to  Harris  &  Co.,  and  the  four  shares  on  deposit 
with  the  clerk  of  the  court  be  turned  over  to  appellant  when  said  decreed 
amount  should  be  paid.  The  court  further  ordered  that  execution  Issue  and 
that  appellant  pay  the  costs  of  the  suit  From  that  decree  appellant  has 
brought  this  appeal.  A  large  number  of  errors  are  assigned,  the  substance 
of  which  is  as  follows,  viz. :  The  court  failed  to  enforce  the  statute  of  limita- 
tions. The  court  failed  to  find  appellee  guilty  of  laches.  The  court  erred  in 
the  amount  of  principal  and  interest  decreed.  The  court  erred  in  not  receiving 
the  Murdock  statement  as  the  one  referred  to  in  the  contract.  The  court  erred 
in  not  finding  that  the  contract  of  March  22, 1899,  failed  to  express  the  inten- 
tion of  the  parties.  The  court  failed  to  find  that  appellee  recognized  to  make 
all  improvements  necessary  to  ccmstitute  the  property  a  first-class  plant  and 
that  he  failed  to  comply  with  the  contract  in  that  respect  The  court  failed 
to  find  that  aw)ellant  was  led  to  enter  into  the  contract  through  fraudulent  rep- 
resentations, appellee  knowing  them  to  be  false.  The  court  failed  to  find  that 
appellant  performed  the  contract  on  his  part  and  that  appellee  did  not  perform 
his  part  The  court  erred  in  awarding  interest  to  appellee.  The  court  erred 
in  not  holding  that  the  statute  of  limitations  had  run  against  this  suit 

Further  facts  appear  in  the  opinion. 

James  J.  Conway,  of  Ottawa,  111.,  for  appellant 
William  S.  Oppenheim,  of  Chicago,  111.,  for  appellee. 

Before  BAKER,  KOHLSAAT,  and  ALSCHULER,  Circuit 
Judges. 

KOHLSAAT,  Circuit  Judge  (after  stating  the  facts  as  above). 
[1]  Initially,  it  is  urged  that  this  suit  is  barred  by  the  statute  of 
limitations  of  the  state  of  Illinois  (Kurd's  Rev.  Stat.  1915-16,  c.  83). 
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The  first  ground  of  that  claim  rests  upon  the  charge  that  the  contract 
sued  on  was  a  parol  contract.  Although  this  is  not  specifically  set  out 
in  the  assignment  of  errors,  it  may  properly  be  urged  as  affecting  the 
bar  of  the  statute  of  limitations.  The  contract  of  March  22,  1899,  re- 
fers to  "certain  improvements  to  be  made  in  the  plant  of  said  compa- 
ny as  specified  in  certain  plans  and  specifications  already  submitted 
by  the  said  Cressler  to  the  said  Moloney,"  which  clause  requires  proof 
aliunde  the  contract.  This  fact,  it  is  claimed  by  appellant,  makes  the 
contract  one  by  parol,  or  one  having  a  life  of  five  years,  rather  than 
ten  years.  It  is  appellee's  contention  that  the  clause  just  quoted  refers 
to  the  proposition  made  by  him  to  appellant  in  the  letter  of  Decem- 
ber 26,  1898,  while  appellant  asserts  that  it  refers  to  the  statement 
made  by  the  Ottawa  Gaslight  &  Coke  Company,  per  J.  W.  Murdock, 
dated  January  4,  1898,  by  mistake  for  January  4,  1899.  Thus  it  will 
be  seen  that  it  is  attempted  to  incorporate  into  said  contract  a  written 
statement,  and  not  any  parol  matter,  and  the  question  is  merely  one  of 
identity.  Inasmuch  as  both  parties  rely  on  the  supplying  of  the  de- 
scription of  the  improvements  contemplated,  this  objection  does  not 
seem  to  be  definitely  urged  in  the  assignment  of  errors,  and  we  do 
not  discuss  it  further  than  to  say  that  appellant's  contention  cannot 
be  successfully  maintained  as  the  law  now  stands.  Jones  v.  Knights 
of  Honor,  236  111.  113,  86  N.  E.  191,  127  Am.  St.  Rep.  277;  Nicker- 
son  V.  Weld,  204  Mass.  346,  90  N.  E.  589;  Beckwith  v.  Talbot,  95  U. 
S.  289,  24  L.  Ed.  496;  Forst  v.  Leonard,  112  Ala.  296,  20  South.  587; 
and  numerous  other  cases.  We  tlierefore  hold  that  the  contract  of 
March  22,  1899,  was  a  written  contract,  and  that  appellee's  suit  was 
governed  by  the  ten-year  clause  of  the  Illinois  statute  of  limitations. 
[2]  Appellant  further  insists  that,  even  in  that  case,  this  action  was 
not  brought  in  time.  Appellant  filed  his  bill  in  the  state  court  on  Sep- 
tember 15,  1906.  The  cause  was  removed  to  the  United  States  Cir- 
cuit Court  November  3,  1906.  Appellee  filed  his  cross-bill,  setting  up 
substantially  the  same  matters  as  those  set  up  herein,  on  March  15, 
1907.  The  cause  was,  by  order  of  the  Circuit  Court  of  Appeals,  re- 
manded to  the  state  court  on  November  21,  1913.  On  November  22, 
1913,  this  suit  was  instituted  under  and  by  virtue  of  section  25  of  the 
statute  of  Illinois,  which  reads  in  part  as  follows,  viz. : 

"In  any  of  the  actions  specified  In  any  of  the  sections  of  the  said  act,  if 
judgment  shall  be  given  for  the  plaintiff  and  the  same  be  reversed  by  writ  of 
error  or  upon  appeal  ♦  ♦  ♦  then  if  the  time  limited  for  bringing  such  ac- 
tion shall  have  expired  during  the  pendency  of  such  suit  the  said  plaintifT, 
his  or  her  heirs,  executors  or  administrators,  as  the  case  shall  require,  may 
commence  a  new  action  within  one  year  after  such  Judgment  reversed  or  given 
against  the  plaintiff,  and  not  after." 

This,  we  hold,  was  properly  done  under  said  clause  of  the  statute. 
The  facts  of  the  case  brought  that  suit  within  the  provision  of  the 
act.  Smith  v.  McNeal,  109  U.  S.  426,  3  Sup.  Ct.  319,  27  L.  Ed.  986. 
In  that  case  the  suit  was  dismissed  for  want  of  jurisdiction.  An- 
other action  being  brought  after  the  statute  had  run  imless  extended 
by  the  Tennessee  statute  as  here,  the  court  said : 

"We  are  of  opinion,  therefor^,  ♦  ♦  ♦  plaintiffs  in  error  are  ^ititled  to  the 
benefit  of  article  2755  of  the  Code  of  Tennessee,  for  their  Judgm^t  in  the  first 
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snlt  was  not  upon  any  ground  condnding  their  right  of  action,  nor  liaye  they 
been  guilty  of  such  negligence  or  carelessness  in  the  bringing  of  th^  first 
suit  as  diould  exclude  them  from  the  benefit  of  the  said  article." 

See,  also,  Lamson  v.  Hutchings,  118  Fed.  321,  55  C.  C.  A.  245; 
McAndrews  v.  C.  L.  S.  &  E.  Ry.  Co.,  162  Fed.  856,  89  C.  C.  A.  546; 
P.  C.  C.  &  St.  L.  Ry.  Co.  v.  Bemis,  64  Ohio  St.  26,  59  N.  E.  745 ;  Ben- 
nett V.  Welch,  25  Ind.  140,  87  Am.  Dec.  354;  and  many  other  cases 
cited  in  appellee's  brief. 

[3]  It  is  evident  that  appellee  removed  this  cause,  seeking  the  aid 
of  federal  jurisdiction,  in  good  faith,  and  not  for  delay  or  other  ul- 
terior cause.  In  Gaines  v.  City  of  New  York,  215  N.  Y.  533,  109  N. 
E.  594,  Ann.  Cas.  1916A,  259,  where  a  similar  statute  prevails,  it  is 
said : 

"A  snitor  who  invokes  In  good  faith  the  aid  of  a  court  of  Justice,  and  who 
initiates  a  proceeding  by  the  service  of  process,  must  be  held  to  have  com- 
menced an  action  within  the  meaning  of  this  statute,  though  he  lias  mistaken 
his  forum.  We  are  asked  what  ought  to  be  held,  if  a  litigant  sues  on  a  prom- 
issory note  in  the  Surrogate's  C5ourt,  or  flies  a  bill  in  equity  with  a  Justice 
of  the  peace.  It  may  be  that  a  different  rule  should  be  applied  where  the 
earlier  action  has  been  brought  with  knowledge  of  the  lack  of  Jurisdiction,  and 
in  fraud  of  the  statute." 

We  do  not  deem  it  necessary  to  pass  upon  the  point  raised  as  to 
whether  a  federal  court  of  equity  is  bound  by  state  statutes  of  limita- 
tions. We  therefore  hold  the  question  of  the  statute  of  limitations 
to  be  not  well  taken. 

It  is  our  conclusion  from  the  evidence  that  the  reference  to 
improvements  in  the  contract  of  March  22,  1899,  related  to  the  prop- 
osition of  sale  contained  in  appellee's  letter  of  December  26,  1898. 
We  are  satisfied  that  Murdock,  in  his  capacity  of  superintendent,  was 
not  acting  with  the  direction  or  consent  of  appellee;  that  the  latter 
was  not  responsible  for  any  statements  he  may  have  made,  although 
he  (Murdock)  does  not  seem  to  have  willfully  misrepresented  an)rthing. 
His  statement  wa3  made  at  appellant's  suggestion,  for  use  in  procur- 
ing a  loan  from  Harris  &  Co.,  and  was  not  submitted  or  known  to  ap- 
pellee until  long  afterwards.  It  was  kept  by  Harris  &  Co.  and  not 
disclosed  to  appellee,  though  with  no  intention  to  keep  it  secret.  It 
therefore  could  not  have  been  in  appellee's  mind  when  he  entered  into 
the  contract  of  March  22,  1899. 

[4]  We  deem  appellee's  action  a  substantial  compliance  with  the 
terms  of  the  contract  of  sale.  He  placed  the  improvements  called  for 
in  what  seem  to  be  competent  hands.  The  gas  holder  appears  to  have 
been  a  difficult  piece  of  work.  Its  leakings  were  obscure,  and  were 
finally  located  in  the  foundation.  The  record  does  not  show  that  ap- 
pellant suffered  any  loss  from  the  delay.  There  seems  to  have  been  a 
misunderstanding  as  to  the  terms  of  the  sale  agreement.  The  cor- 
respondence shows  some  slackness  on  appellee's  part  in  making  his 
position  clear  upon  that  point,  even  to  the  extent  of  doing  more  than 
the  contract  required  of  him.  We  find,  however,  no  justification  for 
the  withholding  of  the  bulk  of  the  money  due  appellee.  Appellant 
was  not  entitled  to  the  proceeds  of  the  bonds  and  stock  until  appel- 
lee was  paid  up  in  full,  nor  was  he  entitled  to  the  sums  claimed  by 
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him  for  services  and  damages.  These  almost  entirely  grew  out  of  ap- 
pellant's misconstruction  of  the  provision  in  the  contract  with  regard 
to  improvements  aforesaid.  We  are  satisfied  that  the  balance  of  $23,- 
580.88,  found  by  the  trial  court  herein,  and  also  in  the  former  pro- 
ceedings hereinbefore  enumerated,  to  be  due  appellee  upon  the  pur- 
chase price,  was  correct. 

[5]  There  is  no  merit  in  the  contention  that  appellee  was  g;uilty  of 
laches  in  the  premises.  There  was  continual  contention  between  the 
parties.  It  was  appellant's  duty  to  pay  what  he  owed,  and  the  mere 
fact  that  appellee  was  not  continually  hounding  him  for  the  balance 
due  would  not  justify  such  a  contention.  Nor  do  we  find  merit  in  the 
claim  that  a  suit  for  specific  performance  would  not  lie  under  the 
facts  of  this  case.  The  transaction  involved  the  whole  capital  stock 
of  the  corporation,  which  was  property  not  to  be  obtained  in  the  open 
market.  The  stock  itself  was  to  be  held  by  the  bank,  until  payment 
should  be  made  to  appellee  in  full,  for  the  benefit  of  both  parties. 

[t]  The  $20,000,  required  by  the  contract  of  March  22,  1899,  to  be 
deposited  by  appellant  with  Harris  &  Co.  to  insure  performance  by 
appellee  of  his  part  of  that  contract,  never  having  been  so  deposited, 
still  remained  in  appellant's  possession  and  enjoyment  Appellee's 
imdertakings  were  completed  by  November  15,  1901.  This  sum 
should  then  have  been  paid  over  by  appellant.  For  this  sum  appellee 
is  entitled  to  interest  at  the  rate  of  5  per  cent,  under  the  statute  of 
Illinois.  It  was  a  liquidated  sum,  and  not  affected  by  the  existence 
of  an  unliquidated  claim  for  damages  because  of  the  delay  in  com- 
pleting the  work.  Appellee  was  also  entitled  to  payment  of  the  bal- 
ance of  the  purchase  price  of  the  plant,  at  the  latest  on  August  18, 
1909.  This  balance,  amounting  to  $3,580.88,  should  likewise  bear  in- 
terest at  the  rate  of  5  per  cent,  from  the  last-named  date. 

There  is  no  merit  in  the  claim  that  appellee  did  not  deliver  all  the 
stock  to  appellant.  The  latter  was  not  entitled  to  it  until  full  payment 
had  been  made.  The  remaining  shares  of  stock  are  in  the  possession 
of  and  subject  to  the  order  of  the  court,  and  will  undoubtedly  be 
turned  over  when  payment  is  shown. 

As  before  stated,  no  substantial  damages  are  shown  to  have  been 
sustained  by  appellant  by  reason  of  the  delay  in  perfecting  the  gas 
holder,  nor  is  any  basis  established  for  ascertaining  the  same. 

We  find  no  error  in  the  decree  of  the  trial  court,  and  it  is  there- 
fore affirmed. 


(236  Fed.  044) 

STATE  OF  MISSOURI  et  aL  v.  ANGLB. 

In  re  SAGEl 

(Circuit  Court  of  Appeals,  Eighth  Circuit    October  4,  1916.) 

No.  166. 

1.  Bankbuptct  ^s»440—REvnEW— Petition  to  Revise. 

An  order  directing  a  receiver  appointed  by  the  state  court  to  deliver  tiie 
bankrupt's  property  to  the  trustee  in  bankruptcy  may  be  reviewed  by  p^ 
titlon  to  revise. 
[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  §  916 ;  Dea  Dig. 

^=:>For  other  cases  see  same  topic  A  KET-NUMBER  In  all  Key-Numbered  Digests  A  Indexef 
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2.  Banks  and  Banking  ^=»94 — Regulation— Private  Bankebs— "Corpoba- 

TION." 

Rev.  St  Mo.  1909,  §  1116,  defines  private  bankers  as  those  who  carry  on 
the  business  of  banking  by  receiving  money  on  deposit  with  or  without 
Interest,  by  buying  and  selling  bills  of  exchange,  promissory  notes,  gold 
or  silver  coin,  bullion,  imcurrent  money,  bonds  or  stocks,  or  other  se- 
curities, and  of  loaning  money  without  being  incorporated.  Section  1117 
provides  for  the  creation  of  Individual  or  private  banks  and  forbids  any 
person  or  company  from  engaging  in  the  business  of  private  banking  with- 
out complying  with  Its  provisions.  Sections  1118  and  1119  place  the  busi- 
ness of  a  private  bank  in  the  same  situation  as  that  of  an  ordinary  in- 
corporated bank,  and  provide  that  the  general  banking  laws  shall  apply 
to  private  bankers,  while  section  1081  provides  for  the  examination  of 
banks,  including  private  banks,  and  for  the  closing  of  such  banks  by  the 
bank  commissioner.  Sections  1087,  1088,  1005,  respectively  limit  the  power 
of  private  bankers  to  make  loans  to  the  owners  or  partners,  for  the  ex- 
amination of  such  Institutions,  and  the  granting  of  certificates  entitling 
them  to  do  business.  Ck)nst.  Mo.  art  10,  S  21,  declares  that  no  corporation, 
company,  or  association  other  than  those  formed  for  benevolent,  religious, 
or  scientific  purposes  shall  be  created  imless  the  persons  named  as  corpora- 
tions pay  a  fee ;  and  article  12,  §  11,  declares  that  the  term  "corporation" 
shall  Include  stock  companies  or  associations  having  powers  or  privileges 
not  possessed  by  individuals  or  partnerships.  Held  that,  though  the  busi- 
ness of  private  bankers  is  regulated,  and  Individuals  cannot  engage  therein 
without  complying  with  the  statutes,  a  private  bank  or  banker  Is  not  ^ 
corporation  or  quasi  corporation  whose  entity  Is  distinct  from  that  of  the 
owner,  and  the  assets  of  the  bank  belong  to  the  owner. 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  Gent  Dig.  8  227 ; 
Dec.  Dig.  <5=»94. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Corporation.] 

8.  Courts  ^=»366(1) — ^Precedents— Federal  Courts. 

Ordinarily  a  federal  court  accepts  a  construction  of  the  statutes  of  a 
state  by  the  highest  court  thereof,  but  If  such  decision  is  rendered  after 
rights  have  accrued  or  liabilities  have  been  Incurred,  which  are  the  sub- 
ject of  determination  by  the  federal  court,  the  latter  court  is  not  bound 
by  such  decision,  although  It  will  lean  to  agreement  with  the  state  court 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  S§  956,  967,  967;  Dea 
Dig.  «5=>366(1).] 

4.  Courts  ^=»366(1) — Precedents— Decision— "Corporation." 

A  decision  by  the  Supreme  Court  of  Missouri  that  under  the  local  laws 
the  business  of  a  private  banker,  who  Is  given  the  powers  of  a  corpora- 
tion, is  distinct  from  the  business  enterprises  of  the  owner,  and  that  cred- 
itors of  the  bank  have  priority  over  individual  creditors,  Is  not  an  adjudi- 
cation that  the  private  bank  or  banker  Is  a  corporation,  or  <iuasl  corpora- 
tion, and  a  distinct  legal  entity  from  the  owner. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent  Dig.  {§  956,  957,  967; 
Dec.  Dig.  <5=»366(1).] 

6.  Bankruptcy  €=»20<1) — ^Filing  op  Petition— Adjudication— Effect. 

The  filing  of  a  petition  in  bankruptcy  and  the  adjudication  In  a  court  of 
bankruptcy  brings  the  property  of  a  bankrupt  wherever  situated,  into 
custodla  legls;  and  as  one  of  the  purposes  of  the  Bankruptcy  Act  Is  to 
place  in  the  hands  of  one  court  the  full  administration  of  the  bankrupt's 
assets,  the  bankruptcy  court  has  jurisdiction  over  that  property  of  the 
bankrupt  used  by  him  in  his  capacity  as  a  private  banker,  though  under 
the  state  laws  creditors  of  the  private  banker  as  such  had  priority  in  the 
assets  devoted  to  that  business. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Dec.  Dig.  ^=»20(1) ;  Courts, 
Cent  Dig.  8  1831.] 

^s>Por  other  eases  see  smme  topic  ft  KBT-NUMBBR  in  all  Key-Nombered  Digests  A  Indexes 
149C.C.A.— 41 
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C.  Bankruptcy  ^=»20(1) — ^Jubisdiotion  Oveb  Property— Axjthobitt  of  Court. 
That  the  agents  of  a  state  bank  examiner  took  possession  of  the  assets 
of  a  private  bank  does  not  confer  Jurisdiction  on  the  state  court,  as  against 
a  court  of  bankruptcjr  In  which  a  petition  in  bankruptcy  against 
the  owner  i^^as  filed,  prior  to  the  application  in  the  state  court  for  a  re- 
ceiver to  take  over  his  property. 

[Ed.  Note.— -For  other  cases,  see  Bankruptcy,  Cent  Dig.  g  23 ;  Dec  Dig- 
«5=>20(1) ;   Courts,  Cent  Dig.  8  1131.] 

7.  Receivers  4=»19&— Adhinistration  of  Assets— AuTHORnr  of  State  Court 

TO  Allow  Compensation. 

Where  a  state  court  was  without  authority  to  administer  any  of  the 
assets  of  a  bankrupt,  it  has  no  authority  to  allow  its  receiver  compensa- 
tion for  performing  part  of  that  labor. 

[Ed.  Note.— For  other  cases,  see  Beceivers,  Cent  Dig.  {  391 ;  Dec  Di^ 
«=>190.] 

8.  Bankruptcy    ^=»317— Compensation    of    Officers— Beceivbr    of    State 

Court. 

Where  a  receiver  appointed  by  the  state  court  which  was  without  ju- 
risdiction to  administer  the  property  of  a  bankrupt  performed  valuable 
services  in  conserving  the  property,  he  may,  on  petition  to  the  bankruptcy 
court  be  allowed  compensation. 

[Ed.  Note.— For  other  cases*  see  Bankruptcy,  Cent  Dig.  ({  49S-495; 
Dea  Dig.  «5=>317.] 

Petition  to  Revise  Order  of  the  District  Court  of  the  United  States 
for  the  Eastern  District  of  Missouri ;  David  P.  Dyer,  Judge. 

In  the  matter  of  the  bankruptcy  of  David  H.  Sage.  On  petition  of 
Johnson  B.  Angle,  as  trustee  in  bankruptcy,  McDermott  Turner,  re- 
ceiver, appointed  by  the  state  of  Missouri,  was  directed  to  deliver  prop- 
erty of  the  bankrupt  in  his  possession  (224  Fed.  525),  and  he  appeals 
and  petitions  to  revise.    AflBrmed. 

James  P.  Gilmore,  of  Tulsa,  Okl.,  and  W.  T.  Rutherford,  Asst  Atty. 
Gen.  (John  T.  Barker,  Atty.  Gen.,  T.  L.  Montgomery,  of  Kahota,  Mo., 
and  W.  M.  Fitch,  Asst.  Atty.  Gen.,  on  the  brief),  for  petitioners. 

J.  O.  Boyd,  of  Keokuk,  Iowa  (Boyd  &  McKinley,  of  Keokuk,  Iowa, 
on  the  brief),  for  respondent. 

Before  HOOK  and  GARLAND,  Circuit  Judges,  and  MUNGER. 
District  Judge. 

MUNGER,  District  Judge.  [1]  By  an  appeal,  and  also  by  a  pe- 
tition to  revise  (the  latter  being  the  proper  procedure — In  re  Hecox, 
164  Fed.  823,  90  C.  C.  A.  627),  there  is  called  in  question  a  decision  of 
the  District  Court  of  the  Eastern  District  of  Missouri,  which  directed 
a  receiver  appointed  by  a  state  court  of  Missouri  to  turn  over  certain 
property  in  his  possession,  to  a  trustee  in  bankruptcy.  The  bankrupt, 
David  H.  Sage,  had  been  engaged  in  mercantile  business  at  Keokuk, 
Iowa,  and  also  in  Missouri.  On  November  19,  1914,  there  was  filed  in 
the  United  States  court  at  Keokuk,  Iowa,  a  creditors'  petition  asking 
Uiat  Sage  be  declared  a  bankrupt,  and  he  was  so  adjudged  on  Novem- 
ber 27,  1914,  and  the  respondent  was  chosen  as  trustee.  Prior  to  1911 
the  bankrupt,  David  H.  Sage,  and  William  N.  Sage,  had  associated 
themselves  together,  furnished  the  capital,  and  established  a  bank  at 
Alexandria,  Mo.    It  is  stipulated  that  on  or  about  January  10,  1911, 

$s»For  oUier  caaes  see  same  topic  ft  KBY-NUMBBR  In  all  Key-Numbered  DlgesU  &  Iiid«zes 
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D.  H.  Sage  became  the  sole  owner  of  the  bank,  having  purchased  the 
interest  of  his  associate,  by  proceedings  had  under  sections  1116  and 
1117  of  the  Revised  Statutes  of  Missouri  of  1909,  and  signing  a  cer- 
tificate as  follows : 

"Form  for  EstabUshlng  a  Private  Bank. 

**Be  It  known  that  the  undersigned  D.  H.  Sage  have  associated  themselves 
together  for  the  purpose  of  establishing  a  bank  under  the  provisions  of  sec- 
tions 1116  and  1117;  Revised  Statutes  of  Missouri,  1909. 

"1.  The  names  and  places  of  residence  of  aU  persons  interested  in  the  busi- 
ness are  (who  shaU  be  residents  of  Missouri): 

Names.  Besidence. 

D.  H.  Sage,  Alexandria,  Ma 

"2.  The  amount  of  capital  invested  is  $10,000.00. 

*'S.  The  name  in  which  the  business  is  to  be  conducted  is  Sage  Banking 
CJompany. 

"4.  The  business  is  to  be  conducted  at  Alexandria,  Mo.,  county  of  Clai^,  in 
the  state  of  Missouri 

"In  witness  whereof  we  hereunto  set  our  hands  this  31st  day  of  December, 
A.  D.  1910.  D.  H.  Sage." 

This  certificate  was  verified  and  acknowledged  by  David  H.  Sage  and 
filed  with  the  recorder  of  deeds.  The  bank  commissioner  of  Missouri 
then  issued  a  certificate  establishing  the  bank  and  authorizing  it  to  do 
business  as  a  bank  of  deposit  and  discount.  The  bank  continued  in 
business,  making  reports  and  being  examined  as  provided  by  statute, 
until  October  15,  1914.  On  that  date  Sage  notified  the  bank  commis- 
sioner of  Missouri  that  the  bank  had  closed  its  doors  and  requested  the 
bank  commissioner  to  take  charge  of  its  affairs,  and  on  the  same  day 
he  posted  on  the  bank's  doors  a  notice  that  it  was  in  the  hands  of  the 
bank  commissioner. 

On  October  16,  1914,  a  bank  examiner  acting  under  the  direction  of 
the  state  bank  commissioner,  took  charge  of  the  bank,  and  instituted  an 
examination  of  its  affairs.  On  the  following  day,  the  bank  commis- 
sioner appointed  McDermott  Turner  as  special  agent  to  take  charge  of 
the  bank,  pending  the  appointment  of  a  receiver.  On  November  21, 
1914,  the  Attorney  General  of  Missouri  applied  to  the  state  court  for 
the  appointment  of  a  receiver  for  the  bank.  McDermott  Turner  was 
appointed  as  such  receiver,  qualified,  and  at  once  took  possession  of 
the  bank  and  its  assets.  The  bank  had  a  large  amount  of  deposits  and 
its  assets  had  a  face  value  in  excess  of  the  amount  owing  to  depositors. 

On  February  3,  1915,  the  trustee  made  the  application  heretofore 
mentioned,  requesting  the  United  States  Court  for  the  Eastern  District 
of  Missouri  to  direct  the  receiver  to  surrender  to  the  trustee  in  bank- 
ruptcy the  property  of  the  Sage  Banking  Company.  The  court  denied 
the  request  without  prejudice  to  a  new  application,  and  with  leave  to 
renew  it  after  making  an  application  to  the  state  court  for  a  similar  or- 
der against  the  receiver.  On  May  8,  1915,  the  state  circuit  court,  in 
compliance  with  the  trustee's  application,  made  an  order  directing  the 
receiver  to  surrender  possession  of  the  assets,  after  deducting  a  sum 
it  allowed  as  compensation  to  the  receiver  and  his  attorney.  An  ap- 
peal was  taken  to  the  Supreme  Court  of  Missouri  and  a  supersedeas 
bond  was  given.  After  the  decision  by  the  state  circuit  court,  and  be- 
fore the  case  was  heard  on  appeal  by  tfie  Missouri  Supreme  Court,  the 
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trustee,  on  May  24,  1915,  renewed  his  application  to  the  United  States 
District  Court  for  the  Eastern  District  of  Missouri,  for  an  order  di- 
recting the  receiver  to  surrender  the  assets.  Answers  were  filed  to  this 
application,  and  the  issues  were  submitted  to  the  court  upon  these 
pleadings  and  upon  an  agreed  statement  of  facts.  The  court,  on  Au- 
gust 16,  1915,  made  an  order  that  the  receiver  surrender  to  the  trustee 
all  assets  in  his  possession  or  control  belonging  to  the  estate  of  David 
H.  Sage,  doing  business  as  the  Sage  Banking  Company,  and  it  is  of  this 
order  that  complaint  is  now  made. 

[2]  The  principal  question  presented  in  the  case  is  whether  David 
H.  Sage  owned  the  property  that  was  held  by  the  receiver  appointed  by 
the  state  court.  If  that  property  did  not  belong  to  David  H.  Sajge, 
the  bankruptcy  court  was  not  entitled  to  administer  it.  The  question 
of  ownership  involves  a  consideration  of  certain  portions  of  the  Consti- 
tution and  statutes  of  Missouri.  Section  11,  art.  12,  of  the  Constitution 
of  1875  provides: 

**The  term  'corporation/  as  used  In  this  article,  shaU  be  construed  to  Include 
all  Joint-stock  companies  or  associations  haying  any  powers  or  privileges  not 
possessed  by  Individuals  or  partnerships.** 

Section  21,  art.  10,  of  that  Constitution  provides: 

"No  corporation,  company  or  association,  other  than  those  formed  for  benev- 
olent, religious,  or  scientific  ♦  ♦  ♦  purposes  shall  be  created  or  organized 
under  the  laws  of  this  state,  unless  the  persons  named  as  coiiK>rators  shall, 
at  or  before  the  filing  of  the  articles  of  association  or  incorporation,  pay  into  the 
state  treasury  fifty  ($50.00)  doUars  for  the  first  fifty  thousand  ($50,000.00)  dol- 
lars or  less  of  capital  stock." 

Portions  of  the  statutes  of  Missouri  (1909  Revision)  are  as  follows: 

Section  1116.  Private  Bankers  Defined. — ^Private  bankers  are  declared  to  be 
those  who  carry  on  the  business  of  banking  by  receiving  money  on  deposit, 
with  or  without  interest,  by  buying  and  selling  bills  of  exchange,  promissory, 
notes,  gold  or  silver  coin,  bulUon,  uncurrent  money,  bonds  or  stocks,  (»  other 
securities,  and  of  loaning  money,  without  being  incorporated. 

Section  1117.  Requirements  for  Private  Banker^Change  of  Ownership, 
No  person  or  company  of  persons  shall  engage  in  the  business  of  banking  as 
private  bankers  without  a  paid-up  capital  of  not  less  than  ten  thousand  dollars, 
and  if  said  banking  business  is  to  be  carried  on  in  a  dty  having  a  population 
of  one  hundred  and  fifty  thousand  inhabitants  or  more,  then  without  a  paid- 
up  capital  of  not  less  than  one  hundred  thousand  dollars,  nor  until  lie  or  they 
shall  have  made  a  statement,  subscribed  and  sworn  to  as  correct  and  true  be- 
fore a  notary  public  by  each  i>erson  connected  with  such  business  as  owner 
or  partner,  setting  forth :  First,  the  names  and  places  of  residence  of  all  per- 
sons interested  in  the  business,  aU  of  whom  shall  be  residents  of  this  state, 
and  the  amount  of  capital  Invested ;  and  second,  the  name  in  whidi  the  busi- 
ness is  to  be  conducted  and  the  place  at  which  It  Is  to  be  carried  on ;  which 
statement  shall  be  acknowledged,  recorded  in  the  office  of  the  recorder  of 
deeds  of  the  county  in  which  the  bank  is  to  be  located,  and  a  certified  copy  of 
such  recorded  instrument  shall  be  filed  in  the  office  of  the  bank  commissioner : 
Provided,  however,  that  in  order  to  accomplish  a  change  in  the  ownership  of  a 
private  bank,  it  shall  be  necessary  for  all  the  partners  of  the  new  bank  to  make, 
record  and  file  in  the  office  of  the  bank  commissioner  a  statement  in  form 
and  manner  required  by  this  section  for  establishing  a  new  bank. 

Section  1118.  No  private  banker,  who  receives  general  deposits  after  the 
manner  of  banks  of  deposit  and  discount,  shall  employ  any  part  of  his  capital, 
or  any  funds  deposited  with  or  borrowed  by  him,  in  dealing  or  trading  in, 
buying  or  selling  lands,  goods,  chattels,  wares  or  merdiandise,  but  he  may  sell 
and  dispose  of  aU  kinds  of  property  which  may  necessarily  come  into  his  pos- 
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session  in  the  collection  of  his  loans  or  discounts.  Nor  diall  any  sndi  banker 
nse  or  employ  his  capital  or  funds  deposited  with  or  borrowed  by  him  In  any 
other  manner  than  banks  of  deposit  and  discount  are  by  this  article  permitted, 
or  loan  a  greater  amount  to  any  person  or  loan  any  sum  whatever,  except  upon 
like  security  as  is  required  to  be  taken  by  banks  of  deposit  and  dlscoimt. 
Neither  shall  the  profits  of  such  private  bank  be  distributed  to  the  owners 
thereof  without  first  setting  apart  to  surplus  account  at  least  twenty  per  cent 
of  the  net  profits  each  year  until  the  surplus  equals  twenty  per  cent,  of  the 
capital,  and  said  surplus  shall  not  be  diminished  except  for  the  payment  of  any 
losses  which  may  occur :  Provided,  If  there  are  undivided  profits,  these  shall 
first  be  used  In  payment  of  such  losses. 

Section  1119.  All  the  provisions  of  this  article  shall,  so  far  as  the  same  are 
applicable,  apply  to  all  private  bankers  doing  business  In  this  state. 

Section  1081.  If,  from  an  examination  made  by  the  bank  commissioner,  or 
by  one  of  his  examiners,  it  shall  be  discovered  that  any  bank,  private  banker, 
savings  and  safe  deposit  company  or  trust  company  is  insolvent^  or  that  its 
continuance  In  business  will  seriously  Jeopardize  the  safety  of  its  depositors 
or  other  indebtedness,  and  if  the  action  Is  taken  from  an  examination  by  an 
examiner  and  such  examiner  shall  recommend  the  closing  of  the  bank,  then  it 
shall  be  the  duty  of  the  bank  commissioner,  if  he  approve  of  such  recommenda- 
tion, by  himself  or  one  of  his  examiners,  immediately  to  close  said  bank, 
private  bank,  savings  and  safe  deposit  company  or  trust  company,  and  to  tak^ 
charge  of  all  the  property  and  effects  thereof.  Upon  taking  charge  of  any 
bank,  private  bank,  savings  and  safe  deposit  company  or  trust  company  the 
bank  commissioner  shall,  as  soon  as  practicable,  ascertain,  by  a  thorough 
examination  into  its  affairs,  its  actual  financial  condition,  and  whenever  he 
shall  become  satisfied  that  any  such  bank,  private  banker,  savings  and  safe 
deposit  company  or  trust  company  cannot  resume  business  or  liquidate  its 
indebtedness  to  the  satisfaction  of  all  its  creditors,  he  shall  report  the  fact  of 
its  insolvency  to  the  Attorney  General,  who  shall  immediately  upon  the  receipt 
of  such  notice,  institute  proper  proceedings  In  the  proper  court  for  the  purpose 
of  having  a  receiver  appointed  to  take  charge  of  such  bank,  private  bank,  sav- 
ings and  safe  deposit  company  or  trust  company,  and  to  wind  up  the  affairs 
and  business  thereof,  for  the  benefit  of  Its  depositors,  creditors  and  stock- 
holders ;  and  it  is  made  the  duty  of  the  court,  or  the  Judge  thereof  in  vacation, 
summarily  to  appoint  said  receiver  to  take  possession  o^  the  property  and  as- 
sets of  said  bank,  private  banker,  savings  and  safe  deposit  company  or  trust 
company,  for  the  purpose  of  winding  up  the  business  thereof;  any  complaints 
or  opposition  of  the  bank,  the  private  banker,  savings  and  safe  deposit  com- 
pany or  trust  company  or  its  oflicers  subsequently  to  be  heard  In  open  court 
The  bank  commissioner  may  appoint  a  special  agent  to  take  diarge  of  the 
affairs  of  an  insolvent  bank,  private  banker,  savings  and  safe  deposit  company 
or  trust  company  temporarily,  until  a  receiver  Is  appointed;  such  agent  to 
qualify,  give  bond  and  receive  compensation  the  same  as  a  regularly  appointed 
examiner  of  the  department  of  banking ;  such  compensation  to  be  paid  by  such 
bank,  private  banker,  savings  and  safe  deposit  company  or  trust  company,  or 
allowed  by  the  court,  as  costs  In  case  of  the  appointment  of  a  receiver :  Pro- 
vided, that  In  no  case  shall  any  bank,  private  banker,  savings  and  safe  deposit 
company  or  trust  company  continue  In  charge  of  such  special  agent  for  a  longer 
period  than  sixty  days.  Any  bank,  private  banker,  savings  and  safe  deposit 
company  or  trust  company  receiving  deposits  and  doing  business  In  this  state 
under  the  laws  cited  In  tills  chapter,  may  place  Its  affairs  and  assets  under 
the  control  of  the  bank  commissioner  by  posting  a  notice  on  Its  front  door  as 
follows :  **Thls  bank  [or  trust  company]  Is  In  the  hands  of  the  bank  commis- 
sioner." The  posting  of  this  notice  or  of  a  notice  by  the  bank  commissioner 
that  he  has  taken  possession  of  any  bank,  private  bank,  savings  and  safe  deposit 
company  or  trust  company,  shall  be  sufficent  to  place  all  its  assets  and  prop- 
erty, of  whatever  nature,  in  the  possession  of  the  bank  commissioner,  and 
shall  operate  as  a  bar  to  any  attachment  proceedings  whatever. 

Section  1087.  No  private  bank  or  banker  In  this  state  shall  make  any  loan 
or  discount  on  account  of  the  personal  security  or  obligation  of  the  proprietor, 
owner  or  partner  in  such  private  bank  in  excess  of  ten  pet  cent,  of  the 
paid-up  capital  and  surplus  of  such  private  bank  or  banker.    For  any  violation 
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of  the  provisions  of  this  section,  the  bank  commissioner  shall  have  anthoiity, 
In  his  discretion,  to  make  application  for  the  appointment  of  a  receiver  for 
such  private  bank  or  banker,  as  now  provided  by  law  in  case  of  insolvent  banks 
and  trust  companies. 

Section  1088.  Provided,  however,  that  should  any  such  corporation  or  pri- 
vate bank  or  banker  not  have  any  owners  or  directors,  other  than  the 
officers  thereof,  that  then,  in  such  event,  said  examination  and  report  may 
be  made  by  such  officers,  and  it  is  hereby  made  their  duty  so  to  do,  under  the 
same  penalties  as  above  provided. 

Section  1095.  In  case  the  bank  commissioner  shall  find  that  all  the  provi- 
sions of  the  law  have  been  complied  with  by  the  institutions  herein  named, 
which  desire  ♦  ♦  ♦  to  do  business,  he  shall  grant  them  a  certificate  to 
that  effect.  Such  certificate,  or  certified  copies  thereof,  shall  be  taken  in  all 
the  courts  of  this  state  as  evidence  of  such  incorporation. 

The  petitioners  contend  that  under  these  provisions,  the  Sage  Bank- 
ing Company  was  either  a  corporate  body,  or  a  separate  legal  entity 
from  the  natural  person  of  David  H.  Sage,  while  the  respondent  as- 
serts that  these  provisions  look  only  to  the  exercise  of  visitorial  powers 
of  the  state,  and  did  not  create  an  ownership  of  the  assets  of  the*  Sage 
Banking  Company  apart  from  that  of  David  H.  Sage.  Viewing  these 
provisions  of  the  Constitution  and  statutes  of  Missouri  as  a  whole,  it 
does  not  appear  that  a  corporation  is  created  by  the  fact  that  one  or 
more  persons  engage  in  the  banking  business  and  comply  with  these 
statutory  requirements,  by  filing  a  certificate  and  submitting  to  the 
inspection  of  the  state  bank  commissioner.  Not  only  do  the  statutes 
constantly  recognize,  permit,  and  regulate  the  conduct  of  the  bank- 
ing business  by  private  bankers  as  distinguished  from  incorporated 
banks,  but  they  also  refer  to  the  individuals  who  so  engage  in  that 
business  as  the  "owners"  and  as  "partners"  and  to  the  capital  invested 
as  "his  capital."  Private  bankers  are  defined  as  those  who  carry  on 
the  business  of  banking  "without  being  incorporated."  An  essential 
element  of  corporate  existence  is  absent,  as  no  provision  is  made  for 
succession  by  transfer  of  capital  stock,  nor  even  for  the  existence  of 
capital  stock.  Instead,  section  1117,  referring  to  a  change  of  owner- 
ship in  such  a  bank,  states  that : 

"It  shall  be  necessary  for  all  the  partners  of  the  new  bank  to  make,  record 
and  file  in  the  ottice  of  the  bank  commissioner  a  statement  in  form  and 
manner  required  by  this  section  for  establishing  a  new  bank." 

The  portions  of  the  statutes  relating  to  the  visitorial  powers  of  the 
state,  such  as  the  making  of  reports  and  submission  to  examination, 
and  the  restriction  of  the  right  to  employ  more  than  a  specified  por- 
tion of  the  assets  in  the  form  of  a  loan  to  one  of  the  proprietors,  are 
consonant  with  a  legislative  purpose  to  restrict  an  individual  owner  in 
the  conduct  of  a  business  of  recognized  peril.  A  similar  conclusion 
was  reached  in  the  case  of  Gupton  v.  Carr,  147  Mo.  App.  105,  125 
S.  W.  849,  and  seems  to  have  been  implied  in  the  decision  in  Union 
Bank  V.  Oxford  &  C.  L.  R.  Co.,  143  Fed.  195,  74  C.  C.  A.  323,  as 
well  as  in  those  of  State  v.  Salmon,  216  Mo.  466,  115  S.  W.  1106,  and 
Blake  v.  Third  Nat.  Bank,  219  Mo.  644,  118  S.  W.  641.  It  is  impos- 
sible to  accept  the  contention  that  these  legislative  acts  have  created  a 
new  legal  entity,  having  an  existence  apart  from  the  individuality  of 
the  bankers,  and  not  a  corporation,  nor  partnership,  nor  any  hereto- 
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fore  recognized  legal  body.  Such  an  extraordinary  creature  needs 
more  definite  delineation  than  these  statutes  disclose. 

[3,  4]  In  support  of  the  claims  of  petitioners,  there  is  cited  the  deci- 
sion by  the  Supreme  Court  of  Missouri,  State  v.  Sage,  184  S.  W.  984, 
in  determining  the  appeal  of  the  receiver  of  the  Sage  Banking  Com- 
pany from  the  order  of  the  state  circuit  court  which  directed  him 
to  surrender  the  assets  to  the  trustee  in  bankruptcy.  This  decision 
was  filed  on  February  25,  1916,  and  holds,  in  effect,  that  the  Sage 
Banking  Company  was  a  separate  entity,  whose  assets  should  be  ad- 
ministered apart  from  those  of  David  H.  Sage.  Ordinarily  a  court 
of  the  United  States  accepts  a  construction  of  the  statutes  of  the  state 
by  the  highest  court  thereof,  but  if  such  decision  is  rendered  after 
rights  had  accrued  or  liabilities  have  been  incurred,  which  are  the  sub- 
ject of  determination  by  a  court  of  the  United  States,  the  latter  court 
is  not  bound  by  such  decision  of  the  state  court,  but  exercises  its  inde- 
pendent judgment,  although  it  will  lean  toward  an  agreement  with  the 
state  court.  Burgess  v.  Seligman,  107  U.  S.  20,  2  Sup.  Ct.  10,  27  L. 
Ed.  359;  Carroll  County  v.  Smith,  111  U.  S.  556,  4  Sup.  Ct.  539,  28 
L.  Ed.  517;  Julian  v.  Central  Trust  Co.,  193  U.  S.  93,  24  Sup.  Ct. 
399,  48  L.  Ed.  629;  Moore-Mansfield  Co.  v.  Electrical  Co.,  234  U.  S. 
619,  34  Sup.  Ct.  941,  58  L.  Ed.  1503;  Louisville  Trust  Co.  v.  City  of 
Cincinnati,  76  Fed.  296,  22  C.  C.  A.  334 ;  Jones  v.  Great  Southern  Fire- 
proof Hotel  Co.,  86  Fed.  370,  30  C.  C.  A.  108 ;  Hager  v.  American 
Nat.  Bank,  159  Fed.  396,  86  C.  C.  A.  334;  Adefcert  College  of  W.  R. 
University  v.  Wabash  R.  Co.,  171  Fed.  805,  96  C.  C.  A.  465,  17  Ann. 
Cas.  1204. 

It  is  to  be  observed  that,  by  the  interpretation  placed  on  these  stat- 
utes by  the  Supreme  Court  of  Missouri,  section  1117  forbids  persons 
engaging  in  the  banking  business  until  they  have  complied  with  its 
terms,  such  as  possessing  a  certain  paid-up  capital,  and  having  filed  a 
sworn  preliminary  statement  and  that,  on  compliance  with  that  sec- 
tion, they  become  private  bankers  as  defined  in  section  1116.  As  such 
private  bankers  they  possess  powers  and  privileges  not  possessed  by 
other  individuals  or  partnerships,  and  at  one  place  in  the  opinion  this 
is  said  to  constitute  such  private  bankers  a  corporation  under  section 
II,  art.  12,  of  the  Constitution,  which  reads : 

"The  term  'corporation/  as  used  in  this  article,  shall  be  construed  to  Include 
all  joint-stock  companies  or  associations  having  any  powers  or  privileges  not 
possessed  by  individuals  or  partnerships." 

•  This  statement  that  such  private  bankers  are  thus  constituted  a  cor- 
poration is  modified  in  the  following  portion  of  the  opinion,  and  it  is 
said  that  the  effect  of  these  statutes  was — 

**to  completely  segregate  the  private  banking  business  of  the  state  from  the 
soUdarity  of  the  owner's  general  business  and  maJIse  each  rest  upon  its  own 
bottom,  and  thereby  make  a  private  bank  a  separate  and  distinct  entity  from 
the  general  business  of  the  owner  and  subject  the  assets  thereof,  first,  to  the 
payment  of  the  bank's  creditors,  and,  second,  if  thereafter  any  remains,  they 
might  go  under  the  general  laws  to  the  payment  of  the  general  creditors,  and" 
yet  not  to  disturb  the  ownership  of  the  bank  or  its  management  or  control  by 
the  owners,  as  provided  by  law.  Such  an  entity,  as  before  suggested,  might 
more  properly  be  designated  as  a  quasi  corporation  when  owned  by  more 
than  one  person,  and  a  quasi  corporation  sole,  when  owned  by  but  one  person, 
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with  their  rights,  powers,  duties,  and  obligations  conferred  and  defined  by 
statute.  This  is  the  clear  common-s^ise  reading  of  the  statutes,  and  they  fully 
remedy  the  evils  which  led  to  their  enactments." 

And  again  it  is  said : 

**There  are  other  provisions  of  the  statutes  lending  strength  to  the  views 
herein  expressed;  but  in  my  opinion  those  considered  clearly  establish  the 
fact  that  all  private  banks  in  this  state  are  separate  entities  from  all  other 
business  enterprises  of  the  owners  or  proprietors  thereof,  and  therefore  no 
good  would  flow  from  a  further  consideration  of  those  statutes.  I  am  there- 
fore clearly  of  the  opinion  that  the  assets  of  the  Sage  Banking  Company  be- 
long to  that  institution,  and  for  that  reason  its  creditors  have  a  priority  of 
right  to  them  over  the  rights  of  the  creditors  of  D.  H.  Sage,  and  that  they 
should  be,  first,  applied  in  payment  of  their  claims,  and,  second,  if  any  remains 
thereafter,  then  in  payment  of  his  individual  creditors  as  provided  by  law." 

[5,  8]  Considering  the  opinion  as  a  whole,  this  decision  by  the  Su- 
preme Court  of  Missouri  did  not  declare  a  bank,  such  as  that  here  in 
question,  to  be  a  corporation,  but  to  be  a  separate  "business  enterprise 
of  the  owners"  of  the  bank,  and  as  such  governed  by  certain  statutes 
of  Missouri  which  give  a  priority  to  creditors  of  the  bank  over  other 
individual  creditors  of  David  H.  Sage.  There  is  no  occasion  to  differ 
from  the  decision  of  that  court  as  to  this  theory  of  its  banking  laws ; 
but  the  conclusion  does  not  follow  that  the  trustee  in  bankruptcy  was 
not  entitled  to  the  possession  of  the  property  which  the  receiver  had 
held,  nor  is  that  conclusion  a  construction  placed  upon  the  laws  of  Mis- 
souri. 

The  effect  of  the  filing  of  the  petition  and  the  adjudication  in  the 
bankruptcy  court  of  Iowa  was  to  bring  the  property  of  the  bankrupt, 
wherever  situated,  into  custodia  legis,  and  it  was  thus  held  from  the 
date  of  filing  the  petition,  so  that  subsequent  proceedings  could  not  be 
had  in  other  courts  to  reach  the  property ;  the  court  of  original  juris- 
diction having  acquired  the  full  right  to  administer  the  estate  under 
the  bankruptcy  law.  Lazarus  v.  Prentice,  234  U.  S.  263,  34  Sup.  Ct. 
851,  58  L.  Ed.  1305;  Mueller  v.  Nugent,  184  U.  S.  1,  22  Sup.  Ct.  269, 
46  L.  Ed.  405 ;  Acme  Harvester  Co.  v.  Beekman  Lum.  Co.,  222  U.  S. 
300,  32  Sup.  Ct.  96,  56  L.  Ed.  208;  In  re  Hecox,  164  Fed.  823,  90  C. 
C.  A.  627. 

One  of  the  prime  purposes  of  the  Bankruptcy  Act  was  to  place  in 
the  hands  of  one  court,  and  that  the  bankruptcy  court  of  original  ju- 
risdiction, the  full  administration  of  the  bankrupt's  assets.  United 
States  Fidelity  Co.  v.  Bray,  225  U.  S.  205,  32  Sup.  Ct  620,  56  L.  Ed. 
1055.  Liens  or  priorities,  if  any  exist,  by  reason  of  the  laws  of  Mis- 
souri, of  creditors  who  dealt  with  the  Sage  Banking  Company,  are  a 
matter  for  the  determination  of  the  court  of  bankruptcy,  which  must 
distribute  the  estate. 

The  question  here  involved  is  not  to  whom  these  assets  shall  be  dis- 
tributed, but  what  court  shall  decide  that  question.  As  it  is  held  that 
David  H.  Sage  was  the  owner  of  the  propertjr  possessed  by  the  Sage 
Banking  Company,  it  follows  that  the  administration  of  those  assets 
belongs  to  the  court  of  bankruptcy.  It  is  claimed  that  the  possession 
of  the  bank  examiner,  of  the  agent  of  the  bank  commissioner,  and  then 
of  the  receiver  was  such  as  to  place  these  assets  in  the  custody  of  the 
circuit  court  of  Missouri,  and  that  its  prior  seizure  of  this  property  en- 


Digitized  by  VjOOQIC 


LTVCH  T.  TUBBI8H  649 

titled  it  to  continue  to  final  administration.  There  are  several  answers 
to  this  contention.  The  possession  by  the  examiner  and  by  the  special 
agent  of  the  bank  examiner  were  acts  of  administrative  officers  and 
not  of  judicial  executives.  The  application  to  the  state  court  of  Mis- 
souri for  the  appointment  of  a  receiver  was  not  made  until  November 
21,  1914,  two  days  after  the  petition  in  bankruptcy  was  filed  against 
David  H.  Sage  in  the  United  otates  court  at  Keokuk,  Iowa,  and  after 
the  exclusive  jurisdiction  of  the  bankruptcv  court  had  attached. 

[7,  8]  A  final  contention  is  made  that  the  court  should  not  have  or- 
dered the  surrender  of  all  the  assets  which  came  into  the  hands  of  the 
receiver,  but  should  have  recognized  the  deduction  of  the  compensation 
of  the  receiver  and  of  his  attorney,  as  made  by  the  state  court.  As  the 
state  court  was  without  authority  to  administer  any  portion  of  the 
assets  of  David  H.  Sage,  it  must  be  without  power  to  award  compen- 
sation to  its  officer  for  performing  part  of  that  labor.  So  far  as  those 
services  were  of  value  to  the  estate,  in  preserving  and  collecting  it,  an 
application  to  the  court  of  bankruptcy  will  afford  an  avenue  of  relief. 
Randolph  v.  Scruggs,  190  U.  S.  533,  23  Sup.  Ct.  710,  47  L.  Ed.  1165. 

No  error  is  found  in  the  order  of  the  District  Court,  and  it  is  ap- 
proved and  confirmed.  ^ 


(236  F^.  663) 

LYNCH,  CJoUector  of  Internal  Revenue,  v.  TURKISH. 

(Circuit  CJourt  of  Appeals,  Eighth  Circuit    September  4,  1916.) 

No.  4651. 

1.  Internal  Revenue  ^=»7 — Income  Tax — Cttmulaitve  Pbofitb  of  Stock- 

holder— "Income,  Gains,  ob  Profits" — "Gains" — "Profits." 

The  axDount  In  excess  of  the  par  value  and  of  the  actual  value  of  his 
stock  In  1903,  derived  by  a  stockholder  of  a  domestic  corporation,  sub- 
ject to  Income  Tajc  Law  Oct.  3,  1913,  c.  16,  §  II,  A,  subds.  1,  2,  38  Stat. 
166  (Comp.  St.  1913,  §§  6319,  6320),  exclusively  from  the  Increase  In  value 
of  his  stock  prior  to  March  1,  1913,  the  effective  date  of  that  act,  on  ac- 
count of  the  gradual  advance  in  the  value  of  the  property  of  the  corpora- 
tion prior  to  that  date,  but  first  realized  by.  him  in  cash  by  the  distribu- 
tion in  1914  by  a  dividend  to  all  the  stockholders  of  the  corporation  of 
aU  the  proceeds  of  the  sale  In  1914  of  all  the  property  of  the  corporation, 
is  not  "Income,  gains,  or  profits"  of  the  stockholder,  taxable  under  the 
statute  for  the  year  1914,  because  (1)  no  Income,  gains,  or  profits  accrued 
to  the  stockh(^der  during  the  year  1914,  or  after  March  1,  1913,  and  (2) 
the  sale  of  the  property  of  the  corporation  In  1914  and  the  distribution  of 
Its  proceeds  to  the  stockholders  veas  a  mere  change  in  form  without  in- 
crease in  value  of  the  property  he  owned  before  the  act  took  effect. 

[Ed.  Note. — ^For  other  eases,  see  Internal  Revalue,  Cent.  Dig.  §S  8-10; 
Dec.  Dig.  <5=»7. 

For  other  definitions,  see  Words  and  Plirases,  First  and  Second  Series, 
Gains;   Income;  Profits.] 

2.  Corporations  ^=»182 — Interest  of  Stockholders — Increased  Value  of 

Assets. 

While  a  corporation  holds  the  legal  title  to,  and  the  right  to  manage, 
control,  and  convey,  its  property,  it  holds  the  property  for  its  stockhold- 
ers, who  are  the  equitable  and  beneficial  owners,  and  have  an  immediate 
Interest  in  its  enhanced  value  and  in  the  undivided  income,  gains,  profits, 

^spFor  other  cases  see  same  topic  &  KBT-NUMBEB  in  all  Key-Numbered  Digests  &  Indexes 
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or  surplus  of  the  corporation,  which  go  to  increase  the  valxie  of  their 
stock. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  H  6^-690; 
Dec.  Dig.  <&=>182.] 

3.  Statutes  €==>263 — Constbuotton — ^Rctbospective  Operation. 

Words  in  a  statute  ought  not  to  be  given  a  retrospective  operation,  un- 
less they  are  so  clear,  strong,  and  imperative  that  no  other  meaning  can 
be  annexed  to  them,  or  unless  the  intention  of  the  Legislature  cannot  be 
otherwise  satisfied. 

[Ed.  Note.— For  other  cases,  see  Statutes,  Cent  Dig.  H  344,  349; 
Dec.  Dig.  <g=>263.] 

4.  Internal  Revenue  ^=»7 — Income  Tax  Law — Constbuction  and  Opera- 

tion. 

The  enhanced  value  of  property  of  a  corporation,  which  accrues  from 
the  gradual  increase  in  its  value  during  a  series  of  years  prior  to  the 
effective  date  of  an  income  tax  law,  although  divided  or  distributed  by 
dividend  or  otherwise  subsequent  to  that  date,  does  not  become  'Income, 
gains,  or  profits"  taxable  under  such  an  act,  but  is  rather  an  "increase 
of  capital  assets/* 

[Ed.  Note. — For  other  cases,  see  Internal  Revenue,  Cent  Dig.  §8  8-10; 
Dec.  Dig.  <5=»7.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  Minnesota;   Wilbur  F.  Booth,  Judge. 

Action  by  Henry  Turrish  against  E.  J.  Lynch,  Collector  of  Internal 
Revenue  for  the  District  of  Minnesota.  Judgment  for  plaintiflF,  and 
defendant  brings  error.    Affirmed. 

This  writ  of  error  was  sued  out  to  reverse  a  Judgment  which  the  plaintiff 
below,  Turrish,  recovered  against  Lynch,  the  collector,  for  the  return  to  liim 
of  $127.12,  which  the  collector  had  assessed  against  him  as  an  additional  in- 
come tax  under  the  Tariff  Act  of  October  3,  1913,  c  16,  |  II,  A,  38  Stat.  106,  3 
U.  S.  Comp.  Stat.  1913,  §§  6319,  6320,  6321,  and  whidi  he  had  paid  under  pro- 
test. The  facts  were  alleged  in  the  plaintiff's  complaint  and  admitted  by  de- 
murrer. The  Payette  Lumber  &  Manufacturing  Company  was  a  corporation 
organized  in  1906,  with  a  capital  stock  of  $1,500,000,  divided  into  15,000 
shares,  of  the  par  value  of  $100  each,  of  which  Turrish  owned,  in  1913  and 
1914,  799%  shares,  of  the  par  value  of  $79,975.  The  Payette  Company  began, 
immediately  after  its  organization  in  1903,  to  invest  its  capital  in  timber 
lands  in  the  state  of  Idaho,  and,  prior  to  March  1,  1913,  it  had  invested 
$1,375,000  thereof  therein,  and  the  remainder  thereof  in  other  assets,  the 
ownership  of  which  was  incidental  to  the  owning,  holding,  and  preservation 
of  the  timber  lands.  During  this  time  it  did  no  business,  except  such  as  was 
incidental  to  the  ownership  and  care  of  these  lands,  and  it  made  no  dividends 
or  payments  of  any  kind  to  its  stockholders.  On  March  1,  1913,  the  Payette 
Company  stUl  owned  all  the  property  and  assets  it  had  invested  its  capital  in, 
and  the  value  of  these  assets  was  not  less  than  $3,000,000.  The  increase  In 
the  value  of  its  property  was  due  entirely  to  the  gradual  increase  in  the 
value  of  its  timber  lands  between  1903  and  March  1,  1913,  and  the  value  of 
the  stock  of  Mr.  Turrish  was  then  tifvice  its  par  value,  or  $159,950.  In  March, 
1913,  Mr.  Turrish  and  all  the  other  stockholders  of  the  Payette  Company 
gave  an  option  in  writing  to  purchase  their  stock  for  twice  its  par  value.  The 
holders  of  this  option  formed  another  corporation,  to  which  they  transferred 
their  option,  and  that  company  preferred  to  purchase  the  property  of  the 
Payette  Company  to  purchasing  its  capital  stock.  Thereupon,  in  December, 
1913,  that  company  offered  to  sell  all  its  property  to  the  Boise-Payette  Com- 
pany, the  new  corporation  which  held  the  option  to  purdiase  its  sto(^  for 
$3,000,000  in  cash,  on  condition  that  the  new  company  would  assume  its 
debts  and  liabilities.    The  offer  was  accepted,  and  in  March,  1914,  the  trans- 

^=^For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Nombered  Digests  A  Indexes 
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action  was  consummated.  The  Payette  Ck)mpany  then  had  no  assets  but 
the  $3,000,000  in  cash  and  no  liabilities  not  assumed  by  the  Boise-Payette 
Ck>mpaDy.  It  then  distributed  the  $3,000,000  among  its  stockholders,  who 
surrendered  their  stock,  and  the  corporation  has  since  been  dormant  In  the 
distribution  of  the  proceeds  of  the  property  of  the  company  Mr.  Turrish  re- 
ceived $159,950,  whidi  was  twice  the  par  value  of  his  stock.  The  Ck)mmis- 
sloner  of  Internal  Revenue  deemed  one-half  of  this  sum,  or  the  par  value, 
and  the  actual  value  in  1903,  of  the  stock  of  Turrish,  capital  returned  to  him, 
and  the  other  half,  or  the  increase  of  the  actual  value  of  his  stock  between 
1908  and  March  1,  1913,  by  reason  of  the  gradual  advance  during  that  time 
in  the  value  of  the  timber  lands  of  the  Payette  Ck)mpany,  income  derived  by 
him  in  1914  from  a  dividend  received  from  a  domestic  corporation  subject  to 
the  income  tax  law.  On  this  ground  he  assessed  against  Turrish  an  addition- 
al income  tax  of  $127.12  on  account  of  the  second  half  of  the  $159,9o0. 
Turrish  paid  this  tax  under  protest  and  brought  this  action  for  the  return  of 
the  amount  he  paid.  Thel  court  below  was  of  the  opinion  that  no  part  of 
this  $159,950  was  income  taxable  under  the  act  of  October  3,  1913,  and  it 
accordingly  overruled  the  demurrer  and  rendered  Judgment  for  the  plaintiff. 

Alfred  Jaques,  U.  S.  Atty.,  of  Duluth,  Minn.,  for  plaintiff  in  error. 

A.  W.  Clapp,  of  St.  Paul,  Minn.  (N.  H.  Clapp,  of  St.  Paul,  Minn., 
H.  Oldenburg,  of  Carlton,  Minn.,  and  Harold  J.  Richardson,  of  St. 
Paul,  Minn.,  on  the  brief),  for  defendant  in  error. 

Before  SANBORN,  ADAMS,  and  GARLAND,  Circuit  Judges. 

SANBORN,  Circuit  Judge  (after  stating  the  facts  as  above).  [1] 
Is  the  amount  in  excess  of  the  par  value,* and  of  the  actual  value  of  his 
stock  in  1903,  derived  by  a  stockholder  of  a  domestic  corporation  sub- 
ject to  the  Income  Tax  Law  (38  Stat.  166,  c.  16,  §  II,  A,  3  U.  S.  Comp. 
Stat.  1913,  §§  6319,  6320,  6321),  exclusively  from  the  increase  in  the 
value  of  his  stock  prior  to  March  1,  1913,  the  effective  date  of  that 
act,  on  account  of  the  gradual  advance  in  the  value  of  the  property  of 
the  corporation  prior  to  that  date,  but  first  realized  by  him  in  cash  by 
the  distribution  in  1914  by  a  dividend  to  all  the  stockholders  of  the 
corporation  of  all  the  proceeds  of  the  sale  in  March,  1914,  of  all  the 
property  of  the  corporation,  income,  gains,  or  profits  of  the  stockholder 
taxable  under  that  law?  The  negative  answer  to  this  question  seems 
at  first  to  be  reasonable:  (1)  Because  no  income,  gains,  or  profits  ac- 
crued to  the  stockholder  during  the  year  1914,  or  after  March  1,  1913 ; 
his  property  remained  of  the  same  value  and  gained  nothing  during 
that  time ;  and  (2)  because  the  sale  of  the  property  of  the  corporation 
in  1914  and  the  distribution  of  its  proceeds  to  the  stockholders  was  a 
mere  change  of  the  form,  without  increase  of  the  value,  of  the  prop- 
erty he  owned  before  the  Income  Tax  Law  took  effect.  Counsel  for 
the  United  States,  however,  contend  that  the  $79,975  which  measures 
the  increase  in  the  value  of  the  stock  of  the  plaintiff  between  1903  and 
March  1,  1913,  derived  from  the  gradual  advance  during  that  time  of 
the  value  of  the  timber  land  of  ttie  corporation  is  taxable  as  his  in- 
come: (1)  Because  he  had  no  interest  in  the  increased  value  of  the 
property  of  the  corporation  until  the  dividend  which  distributed  the 
proceeds  of  the  sale  of  its  property  was  declared  in  1914 ;  (2)  because 
upon  this  distribution,  and  not  before  he  first  obtained  an  interest  in 
this  increased  value,  and  thus  in  1914  for  the  first  time,  it  became  in- 
come to  him ;  and  (3)  because  this  $79,975  was  derived  from  a  dividend 
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received  by  him  in  1914.  To  sustain  the  first  two  contentions  counsd 
invokes  the  general  rule  that  a  stockholder  has  no  legal  title  or  right 
to  the  income,  gains,  or  profits  of  his  corporation  until  the  dividends  of 
that  income,  or  of  those  gains  or  profits,  have  been  declared,  and  cites 
Hyatt  V.  Allen,  56  N.  Y.  553,  15  Am.  Rep.  449,  and  like  cases  in  sup- 
port of  that  rule.  But  the  tax  authorized  by  the  act  under  considera- 
tion is  an  annual  tax  on  the  income,  gains,  or  profits  arising  or  accru- 
ing after  March  1,  1913,  in  the  calendar  year  preceding  the  levy,  and 
neither  the  rule  itself  nor  any  rational  application  of  it  is  determinative 
of  the  question  in  what  year  this  alleged  income  accrued  or  arose,  or  of 
the  question  whether  the  proceeds  of  the  dividend  were  income  or  cap- 
ital. If  it  were,  then  the  entire  $159,950,  would,  by  the  same  mark, 
have  become  his  income,  gains,  and  profits  when  the  distribution  was 
made  in  1914,  for  it  was  all  distributed  to  him  by  the  same  dividend, 
and  until  that  dividend  was  declared  he  had  no  better  legal  title  or  right 
to  any  of  the  property  of  the  corporation,  or  to  the  proceeds  of  any  of 
it,  than  he  had  to  the  increased  value  of  its  timber  land. 

[2]  It  is  true  that  a  corporation  holds  the  legal  title  of,  and  the  rig^it 
to  manage,  control,  and  convey,  its  property,  and  that  a  stockholder  is 
without  that  title  and  right.  But,  after  all,  the  corporation  is  nothing 
but  the  hand  or  tool  of  the  stockholders,  in  which  they  hold  its  property 
for  their  benefit.  They  are  the  equitable  and  beneficial  owners  of  all 
its  property,  and  it  is  the  mere  holder  and  manager  of  it  for  them. 
The  benefit  of  every  increase  in  the  value  of  its  property  is  their  benefit, 
and  the  injury  of  every  decrease  of  the  value  of  its  property  is  their  in- 
jury. They  may  by  appropriate  action  at  any  time  require  and  compel 
it  to  sell  all  its  property  and  to  distribute  its  proceeds  among  them,  and 
may  thus  strip  it  of  all  its  capital,  all  its  income,  surplus,  gains,  and 
profits,  and  leave  it  penniless.  So  in  reality,  as  against  its  stockholders, 
a  corporation  has  no  and  they  have  all  the  beneficial  interest  in  its 
property.  Every  substantial  increase  in  the  value  of  its  property  im- 
mediately and  proportionately  increases  the  actual  value  of  their  stock, 
and  every  substantial  decrease  of  its  value  immediately  and  propor- 
tionately decreases  the  actual  value  of  their  stock.  Whether  the  value 
of  the  property  of  a  corporation  is  increased  by  a  gradual  advance 
through  a  series  of  years  of  the  value  of  the  same  real  or  personal 
property  held  throughout,  or  by  undivided  income,  gains,  or  profits  the 
actual  value  of  its  stock  is  immediately  and  proportionately  increased, 
and  the  holders  of  that  stock  may  at  any  time  convey  their  respective 
beneficial  interests  in  that  enhanced  value  in  those  undivided  profits 
and  in  all  the  other  property  of  the  corporation  by  sale,  gift,  or  devise. 
The  Collector  v.  Hubbard,  12  Wall.  1,  20  L.  Ed.  272.  The  position 
that  a  stockholder  in  a  corporation  has  no  interest  in  the  enhanced  value 
of  its  property,  or  in  its  undivided  income,  gains,  profits,  or  surplus, 
until  a  dividend  thereof  is  declared,  is  untenable  and  may  not  prevail. 

It  is  admitted  by  the  demurrer  that  in  this  case  the  value  of  the  prop- 
erty of  the  corporation  increased  solely  by  reason  of  the  advance  in 
the  value  of  its  timber  lands  from  $1,500,000  in  1903  to  $3,000,000  on 
March  1,  1913,  that  the  value  of  the  stock  of  the  plaintiflF  from  the 
same  cause  proportionately  increased  from  $79,975  in  1903  to  $159,950 
on  March  1,  1913,  and  that  no  further  increase  of  value,  gain,  income. 
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or  profit  resulted  before  or  by  reason  of  the  sale  of  all  the  property  of 
the  corporation  in  March,  1914,  and  the  distribution  of  its  proceeds 
among  its  stockholders.    The  Income  Tax  Law  of  1913  provides: 

**That  there  shaU  be  levied,  assessed,  collected  and  paid  annually  upon  the 
entire  net  Income  arising  or  accruing  from  all  sources  In  the  preceding  calen- 
dar year    ♦    ♦    ♦    a  tax  of  1  per  cent,  per  annum."    Paragraph  A,  subd.  1. 

**In  addition  to  the  Income  tax  provided  under  this  section  [herein  referred 
to  as  the  normal  income  tax]  there  shall  be  levied,  assessed,  and  coUected 
upon  the  net  Income  of  every  individual  an  additional  Income  tax  [herein 
referred  to  as  the  additional  tax]  of  1  per  centum  per  annum.  ♦  ♦  ♦  All 
the  provisions  of  this  section  relating  to  individuals  who  are  to  be  charge- 
able with  the  normal  income  tax,  so  far  as  they  are  applicable  and  are  not 
inconsistent  with  this  subdivision  of  paragraph  A,  shall  apply  to  the  levy, 
assessment,  and  collection  of  the  additional  tax  imposed  under  this  section.'' 
Paragraph  A,  subd.  2. 

'*That,  subject  only  to  such  exemptions  and  deductions  as  are  hereinafter 
allowed,  the  net  Income  of  a  taxable  person  shall  Include  gains,  profits,  and 
income  derived  from  salaries,  wages,  or  compensation  for  personal  service  of 
whatever  kind  and  in  whatever  form  paid,  or  from  professions,  vocations, 
businesses,  trade,  commerce,  or  sales,  or  dealings  in  property,  whether  real 
or  personal,  growing  out  of  the  ownership  or  use  of  or  interest  In  real  or 
personal  property,  also  from  Interest,  rent,  dividends,  securities,  or  the  trans- 
action of  any  lawful  business  carried  on  for  gain  or  profit,  or  gains  or  profits 
and  income  derived  from  any  source  whatever,  including  the  income  from  but 
not  the  value  of  property  acquired  by  gift,  bequest,  devise,  or  descent"  Para- 
graph B. 

After  specifying  the  exemptions  and  deductions  allowed  in  the 
computation  of  the  net  income  for  the  purpose  of  levying  the  normal 
tax  the  law  declares  that: 

''The  said  tax  shall  be  computed  upon  the  remainder  of  said  net  income 
of  each  person  subject  thereto,  accruing  during  each  preceding  calendar  year 
ending  December  thirty-first:  Provided,  however,  that  for  the  year  ending 
December  thirty-first,  nineteen  hundred  and  thirteen,  said  tax  shaU  be  com- 
puted on  the  net  income  accruing  from  March  first  to  December  thirty-first, 
nineteen  hundred  and  thirteen,  both  dates  inclusive."    Section  U,  D. 

[3]  All  the  value  of  the  property  of  the  corporation  and  all  the  value 
of  the  stock  of  the  plaintiff,  whether  it  was  due  to  capital  assets,  or 
income,  or  gains,  or  profits,  or  all  of  these  combined,  had  arisen  and 
accrued  and  had  become  their  property  before  March  1,  1913.  Words 
in  a  statute  ought  not  to  be  given  a  retrospective  operation,  unless  they 
are  so  clear,  strong,  and  imperative  that  no  other  meaning  can  be  an- 
nexed to  them,  or  unless  the  intention  of  the  Legislature  cannot  be  oth- 
erwise satisfied.  United  States  v.  Burr,  159  U.  S.  78,  15  Sup.  Ct.  1002, 
40  L.  Ed.  82;  United  States  v.  American  Sugar  Co.,  202  U.  S.  563, 
57-7,  26  Sup.  Ct.  717,  50  L.  Ed.  1149.  The  provisions  of  this  law  that 
the  normal  tax  shall  be  levied  annually  upon  the  net  income  arising  or 
accruing  in  the  preceding  calendar  year,  that  so  far  as  this  case  is  con- 
cerned all  the  provisions  relative  to  the  levying  of  the  normal  tax  shall 
apply  to  the  levying  of  the  additional  tax,  that  the  normal  tax  shall  be 
computed  on  the  remainder  of  the  net  income  of  each  person  accruing 
during  each  preceding  calendar  year  ending  December  31st,  except  that 
for  the  year  ending  December  31,  1913,  it  shall  be  computed  on  the 
net  income  accruing  from  March  1st  to  December  31st,  leave  no  doubt 
that  the  Congress  intended  to  and  did  exclude  from  the  burdens  of  the 


Digitized  by  VjOOQIC 


654  149  C.  C.  A.  REPORTS 

taxes  it  imposed  by  the  Income  Tax  Act  of  October  3,  1913,  all  in- 
come, gains,  and  profits  of  every  kind  which  had  arisen  or  accrued  prior 
to  March  1,  1913.  It  clearly  intended  to  leave,  and  surely  did  leave, 
all  the  income,  gains,  and  profits  which  had  accrued  or  arisen  prior 
to  that  date,  whether  they  were  in  the  form  of  divided  or  undivided 
surplus,  income,  gains,  or  profits,  as  free  from  every  income  tax  it 
imposed,  and  as  absolutely  the  property,  of  their  respective  legal  and 
equitable  owners,  as  was  any  of  their  original  capital  or  property. 
Now  the  subsequent  change,  by  sale,  distribution,  or  otherwise,  of  the 
form  of  property  held  on  March  1,  1913,  without  thereby  enhancing  its 
value,  or  causing  any  gain,  profit,  or  income  to  its  holders,  as  from 
real  to  personal  property,  or  from  stock  to  cash,  does  not  subject  it  to 
the  income  tax,  because  it  produces  no  gain,  profit,  or  income;  it 
leaves vthe  value  of  the  property  the  same  after  as  before  the  change. 
And  as  the  sale  of  the  property  of  the  Payette  Company  in  1914  and 
the  distribution  of  its  proceeds  to  its  stockholders  by  the  dividend  did 
not  enhance  the  value  of  the  property  of  the  corporation  or  of  the  stock- 
holders, or  produce  any  gain,  profit,  or  income  for  them,  but  left  the 
value  of  their  property  the  same  that  it  was  before  those  transactions, 
and  the  same  as  it  was  when  the  Income  Tax  Law  took  eflfect,  the 
declaration  and  psyment  in  1914  of  the  dividend  by  which  the  proceeds 
of  the  sale  of  the  property  of  the  corporation  were  distributed  to  its 
stockholders  did  not  transform  the  increased  value  of  the  plaintiff's 
stock,  which  had  accrued  and  arisen  prior  to  March  1,  1913,  into  in- 
come, gains,  or  profits  accruing  or  arising  subsequent  to  that  date  and 
did  not  subject  it  to  any  income  tax.  Merchants'  Ins.  Co.  v.  McCart- 
ney, Fed.  Cas.  No.  9,443;  Bailey  v.  Railroad  Co.,  22  Wall.  604,  22 
L.  Ed.  840;  Id.,  106  U.  S.  109,  114, 1  Sup.  Ct.  62,  27  L.  Ed.  81 ;  United 
States  V.  Smith,  Fed.  Cas.  No.  16,341 ;  Von  Baumbach  v.  Sargent  Land 
Co.,  219  Fed.  31,  36,  37,  134  C.  C.  A.  649,  654,  655;  Sargent  Land 
Co.  V.  Von  Baumbach  (D.  C^  207  Fed.  423,  430,  432,  434;  MitcheU 
Bros.  Co.  V.  Doyle  (D.  C.)  225  Fed.  437,  439,  440;  Doyle,  Collector,  v. 
Mitchell  Bros.  Co.,  235  Fed.  686,  149  C.  C.  A.  106  (6th  Circuit),  filed 
June  30,  1916;  Chicago,  Bur.  &  Q.  R.  Co.  v.  Page,  1  Biss.  461,  Fed. 
Cas.  No.  2.668;  Reynolds  v.  Williams,  Fed.  Cas.  No.  11,734,  4  Biss. 
108. 

The  third  argument  of  counsel  for  the  collector  is  that,  because  par- 
agraph B  provides  that  "the  net  income  of  a  taxable  person  shall  in- 
clude gains,  profits  and  income  derived  *  *  *  from  interest,  rent, 
dividends,  securities,  or  the  transaction  of  any  lawful  business  carried 
on  for  gain  or  profit,  or  gains  or  profits  and  income  derived  from 
any  source  whatever,"  all  surplus  or  undivided  profits  included  in  any 
dividend  received  after  March  1,  1913,  although  they  accrued  and  arose 
years  prior  to  that  date,  are  by  these  terms  of  the  law  subjected  to  the 
additional  tax ;  and  he  cites,  in  support  of  this  conclusion,  Van  Dyke  v. 
City  of  Milwaukee,  159  Wis.  460,  146  N.  W.  812,  150  N.  W.  509.  Con- 
ceding that  this  decision  sustains  this  proposition  of  cotmsel  for 
the  government,  it  is  not  controlling  and  has  not  proved  persuasive.  In 
Van  Dyke's  Case  Judge  Barnes  filed  an  able  dissenting  opinion,  which 
has  proved  more  convincing,  and  which  is  in  accord  with  the  decision 
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of  the  Supreme  Court  In  Gray  v.  Darlington,  IS  Wall.  63,  21  L.  Ed. 
45,  and  with  the  weight  of  authority.  It  was,  as  we  have  seen,  the  gen- 
eral purpose  of  Congress  and  the  general  effect  of  the  act  of  October 
3, 1913,  to  impose  an  annual  tax  upon  incomes,  gains,  and  profits  accru- 
ing subsequent  to  March  1,  1913,  and  to  impose  none  upon  those  which 
accrued  or  arose  befofe  that  date.  The  interpretation  of  the  clause  of 
the  act  under  consideration  which  brings  within  its  grasp  all  incomes, 
gains,  and  profits  accrued  before  the  effective  date  of  3ie  act  which  hap- 
pen to  form  parts  of  dividends  declared  after  that  date  flies  in  the  teeth 
of  the  general  purpose  and  policy  of  Congress  in  enacting  the  statute, 
creates  an  exception  to  the  general  effect  of  the  statute  which  is  not 
clearly  made  by  the  act  itself  and  constitutes  a  strained  and  unnatural 
construction.  Such  a  construction  should  not  be  adopted  unless  the 
terms  of  the  act  imperatively  require  it.  The  natural  and  legal  pre- 
sumption is  that  Congress  intended  to  treat  all  income,  gains,  and  prof- 
its accruing  prior  to  March  1,  1913,  aHke,  and  as  it  excluded  from 
the  burden  of  the  income  taxes  all  such  income,  gains,  and  profits  as 
accrued  prior  to  March  1,  1913,  that  did  not  become  parts  of  dividends 
declared  after  that  date,  the  presumption  is  that  it  intended  to  ex- 
clude those  also.  Not  only  is  there  nothing  in  the  act  to  negative  or 
overcome  this  presumption,  but  the  terms  of  the  law  when  carefully 
read  sustain  it.  By  the  terms  of  the  clause  on  which  counsel  relies  the 
taxable  net  income  there  specified  does  not  include  all  dividends  re- 
ceived after  March  1,  1913,  or  all  proceeds  of  such  dividends,  but 
"gains,  profits,  and  income  derived''  from  dividends.  The  clause  is 
treating  of  the  net  income  on  which  the  additional  tax  is  to  be  levied. 
By  subdivision  2,  par.  A,  all  the  provisions  of  the  section  relating  to 
individuals  who  are  chargeable  with  the  normal  income  tax,  so  far  as 
they  are  applicable  and  are  not  inconsistent  with  that  subdivision,  are 
made  to  apply  to  the  levy,  assessment,  and  collection  of  the  additional 
tax.  Two  of  the  provisions  of  that  section  relating  to  individuals  who 
are  chargeable  with  the  normal  tax,  which  are  applicable  to  the  levy, 
assessment,  and  collection  of  the  additional  tax,  and  are  not  inconsistent 
with  the  provisions  of  subdivision  2,  are:  (1)  That  there  shall  be  levied, 
assessed,  collected,  and  paid  annually  "upon  the  entire  net  income 
accruing  from  all  sources  in  the  preceding  year  a  tax  of  one  per  centum 
per  annum" ;  and  (2)  that  the  tax  shall  be  computed  upon  the  remain- 
der of  net  income  "accruing  during  each  preceding  calendar  year  end- 
ing December  31st:  Provided,  however,  that  for  the  year  ending  De- 
cember thirty-first,  nineteen  hundred  and  thirteen,  said  tax  shall  be 
computed  on  the  net  income  accruing  from  March  first  to  Decem- 
ber thirty-first,  nineteen  hundred  and  thirteen."  All  these  provisions  of 
the  act  must  be  read  and  construed  together,  and  when  so  read  and 
interpreted  there  is  no  logical  or  rational  way  of  escape  from  the  con- 
clusion that  the  "gains,  profits  and  income  derived"  from  dividends 
charged  with  the  additional  tax  by  paragraph  B  are  the  gains,  profits, 
and  income  arising  and  accruing  subsequent  to  March  1,  1913,  derived 
from  dividends  and  those  only.  And  the  conclusion  is  that  the  pro- 
ceeds of  the  enhanced  value  of  the  stock  of  the  plaintiff  which  accrued 
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and  arose  prior  to  March  1, 1913,  from  the  gradual  increase  in  the  value 
of  the  timber  land  of  the  Payette  Company,  and  which  formed  a  part  of 
the  dividend  made  by  that  company  in  1914,  was  not  subject  to  the  addi- 
tional income  tax  under  the  act  of  October  3,  1913. 

[4]  This  conclusion  finds  substantial  support  from  another  consid- 
eration. The  words  "income,  gains,  and  profits"  are  used  in  common 
parlance  and  as  legal  terms  in  contradistinction  to  capital,  property, 
and  capital  assets.  The  enhanced  value  of  the  land  or  property  of  a 
corporation,  or  of  the  stock  of  a  corporation,  which  slowly  accrues 
through  a  series  of  years  from  the  natural  and  gradual  increase  of  the 
value  of  the  timber  land  or  other  property  which  the  corporation  holds 
without  trading,  is  more  analogous  to  property,  capital,  or  capital  as- 
sets than  to  income,  gains,  or  profits.  It  is  rather  a  growth,  an  increase 
of  the  property  or  capital  assets,  than  income,  gains,  or  profits  produced 
by  the  property.  Adverting  to  the  oft-quoted  analogy  declared  by  the 
Supreme  Court  of  Georgia  in  Waring  v.  Savannah,  60  Ga.  100,  that 
"the  fact  is,  property  is  the  tree,  income  is  the  fruit;  labor  is  the 
tree,  income  the  fruit ;  capital  the  tree,  income  the  fruit,"  the  enhanced 
value  of  property  from  the  slow  and  gradual  increase  of  its  value 
through  a  series  of  years  is  rather  a  growth  of  the  tree  than  the  pro- 
duction of  its  fruit.  It  is  so  inequitable,  so  imjust,  so  discriminatory 
to  treat  such  an  enhanced  value,  accruing  through  many  years  before 
the  enactment  of  an  income  tax  law,  as  the  income,  gains,  or  profits  of 
the  year  in  which  it  happens  subsequently  to  be  distributed,  that  the 
following  rule,  which  is  supported  by  the  more  forcible  reasons  and  by 
the  great  preponderance  of  authority,  has  become  the  established  law 
in  the  federal  courts.  The  enhanced  value  of  property  which  accrues 
from  the  gradual  increase  in  its  value  during  a  series  of  years  prior  to 
the  effective  date  of  an  income  tax  law,  although  divided  or  distributed 
by  dividend  or  otherwise  subsequent  to  that  date,  does  not  become  in- 
come, gains,  or  profits  taxable  under  such  an  act.  Such  enhanced  val- 
ue, like  the  property  of  which  it  is  an  outgrowth  and  in  which  it  in- 
heres, becomes  the  absolute  property  of  its  legal  and  equitable  owners 
before  the  effective  date  of  the  law,  and  as  against  such  a  law  thereafter 
remains  their  capital  assets.  Gray  v.  Darlington,  15  Wall.  63,  65,  66, 
67,  21  L.  Ed.  45 ;  Sargent  Land  Co.  v.  Von  Baumbach  (D.  C.)  207 
Fed.  423, 432 ;  Von  Baumbach  v.  Sargent  Land  Co.,  219  Fed.  31, 36,  37, 
134  C.  C.  A.  649,  654,  655 ;  Gauley  Mountain  Coal  Co.  v.  Hays,  230 
Fed.  110,  144  C.  C.  A.  408;  Industrial  Trust  Co.  v.  Walsh  (D.  C.)  222 
Fed.  437;  Mitchell  Bros.  Co.  v.  Doyle  (D.  C.)  225  Fed.  437,  439,  440; 
Doyle  V.  Mitchell  Bros.  Co.,  235  Fed.  686,  149  C.  C.  A.  106  (6th  Cir- 
cuit), filed  June  30,  1916;  Hudson's  Bay  Co.,  Ltd.,  v.  Stevens,  25  L.  I. 
R.  709,  5  Tax  Cases,  424,  436,  438,  439;  Tebrau  (Johore)  Rubber  Syn- 
dicate, Ltd.,  V.  Farmer,  47  Scot.  L.  R.  816,  5  Tax  Cases,  658. 

Because  no  income,  gains,  or  profits  accrued  to  the  plaintiff  during 
the  year  1914,  or  after  March  1,  1913,  but  during  that  time  his  prop- 
erty remained  of  the  same  value,  and  because  the  sale  of  the  property 
of  the  Payette  Company  in  1914  and  the  distribution  of  its  proceeds 
by  a  dividend  to  its  stockholders  was  but  a  change  of  the  form,  with- 
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out  any  increase  of  the  value,  of  the  property  he  owned  before  the  In- 
come Tax  Law  of  1913  took  effect,  there  was  no  error  in  the  judgment 
below,  and  it  is  affirmed. 


(236  Fed.  661) 

LYNCH,  CJollector  of  Internal  Bevenue,  v.  HORNBY. 

(Circuit  Court  of  Appeals,  Eighth  Circuit     September  4,  1916.) 

No.  4652. 

Intbbi^al  Revenue  ^=»7 — ^Income  Tax — ^Dividends  of  Stockholder — "In- 
come." 

Dividends  received  by  a  stockholder  from  the  conversion  into  money 
and  distribution  in  a  subsequent  year  of  property  owned  by  the  corpora- 
tion on  March  1,  1913,  which  was  the  effective  date  of  Income  Tax  Law 
Oct.  3,  1913,  c.  16,  §  II,  A,  et  seq..  38  Stat.  166  (Comp.  St  1913,  S  6319 
et  seq.),  and  which  was  on  that  date  worth  the  amoimt  subsequently  re- 
alized therefor,  is  not  "income"  accruing  during  the  year  of  the  distribu- 
tion, and  is  not  taxable  under  the  act.  In  such  case  the  original  cost  of 
the  property  to  the  corporation  is  immaterial. 

[Ed.  Note.— For  other  cases,  see  Internal  Revenue,  CJent.  Dig.  §§  8-10; 
Dec.  Dig.  <S=»7. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Income.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  Minnesota;  Wilbur  F.  Booth,  Judge. 

Action  by  H.  C.  Hornby  against  E.  J.  Lynch,  Collector  of  Internal 
Revenue  for  the  District  of  Minnesota.  Judgment  for  plaintiff,  and 
defendant  brings  error.    Affirmed. 

See,  also,  236  Fed.  653,  149  C.  C.  A.  649. 

Alfred  Jaques,  U.  S.  Atty.,  of  Duluth,  Minn.,  for  plaintiff  in  error. 

A.  W.  Clapp,  of  St.  Paul,  Minn.  (N.  H.  Clapp,  of  St.  Paul,  Minn. 
H.  Oldenburg,  of  Carlton,  Minn.,  and  Harold  J.  Richardson,  of  St. 
Paul,  Minn.,  on  the  brief),  for  defendant  in  error. 

Before  SANBORN,  ADAMS,  and  CARLAND,  Circuit  Judges. 

SANBORN,  Circuit  Judge.  The  writ  of  .error  in  this  case  chal- 
lenges a  judgment  which  Hornby,  the  plaintiff  below,  recovered  against 
Lynch,  the  collector,  for  the  return  to  him  of  $171,  which  the  collector 
had  assessed  against  him  as  an  additional  income  tax  under  the  Tariff 
Act  of  October  3,  1913,  c.  16,  §  II,  A,  38  Stat.  166,  3  U.  S.  Comp.  Stat. 
1913,  §§  6319,  6320,  6321,  and  which  he  had  paid  under  protest.  The 
facts  were  alleged  in  the  complaint  of  Hornby,  and  they  were  admitted 
by  demurrer.  They  are  set  forth  in  detail  and  are  numerous,  but  the 
result  of  them  is  that  Hornby  was  the  owner  of  434  shares  of  the  cap- 
ital stock  of  the  Cloquet  Lumber  Company  from  1906  until  1915.  That 
company  was  a  corporation  of  Iowa,  which  for  more  than  a  quarter 
of  a  century  has  been  engaged  in  purchasing  timber  lands,  manufactur- 
ing the  timber  into  lumber,  and  selling  it.  It  had  a  capital  stock  of 
$1,000,000,  divided  into  10,000  shares,  of  the  par  value  of  $100  each. 
On  March  1,  1913,  by  the  increase  of  the  value  of  its  timber  lands  and 

^s^For  other  cases  tee  lame  topic  A  KST-NUMBER  in  aU  Key-Numbered  Digests  ft  Indexes 
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by  its  business  operations,  it  had  become  possessed  of  property  which 
was  worth  four  times  the  par  value  of  its  stock,  or  $4,(XX),000,  its  tim- 
ber had  become  worth  $10  per  thousand  feet,  and  the  stock  of  Mr. 
Hornby,  the  par  value  of  which  was  $43,400,  had  become  worth  at 
least  $150,000.  In  the  year  1914  the  Cloquet  Company  was  engaged  in 
converting  its  standing  timber  into  money  and  distributing  it  among  its 
stockholders,  by  cutting  the  timber,  manufacturing  it  into  lumber,  and 
selling  the  lumber.  In  that  year  it  distributed  to  its  stockholders  in 
dividends  $650,000.  Of  these  distributions  $240,000,  or  24  per  c^t 
of  the  par  value  of  its  capital  stock,  was  derived  from  the  net  earnings 
and  profits  of  the  company  during  the  current  period,  and  $410,000  was 
derived  from  moneys  realized  during  the  year  1914  by  the  Cloquet 
Company  from  the  conversion  into  money  by  it  of  property  which  it 
owned,  or  in  which  it  had  an  interest,  on  March  1,  1913.  Hornby  re- 
ceived during  the  year  1914  $10,416  from  the  distribution  of  these  net 
earnings  and  profits  of  the  company,  and  $17,794  out  of  the  distribution 
of  these  moneys  realized  from  the  conversion  into  money  of  the  prop- 
erty which  the  Cloquet  Company  owned  or  had  an  interest  in  on  March 
1,  1913.  The  property  out  of  which  the  $410,000  was  realized  was  of 
the  value  of  $410,000  on  March  1,  1913,  and  the  conversion  of  it  into 
money  and  the  distribution  thereof  diminished  the  value  of  the  com- 
pany's property  as  it  was  on  March  1,  1913,  by  that  amotmt,  and  di- 
minished the  value  of  Mr.  Hornby's  stock  as  it  was  on  March  1,  1913, 
and  increased  his  cash  $17,794.  In  his  income  tax  return  for  the  year 
1914  Mr.  Hornby  included  the  $10,416  he  received  out  of  the  income 
and  profits  of  the  Cloquet  Company  during  that  year,  and  he  paid  an 
income  tax  without  protest  upon  a  computation  which  included  this 
amount ;  but  he  did  not  include  the  $17,794  which  he  received  out  of 
the  moneys  realized  in  1914  by  the  Cloquet  Company  from  the  con- 
version into  money  of  property  which  it  owned  or  had  an  interest  in 
on  March  1,  1913.  The  Commissioner  of  Internal  Revenue  deemed 
this  $17,794  taxable  income  to  Mr.  Hornby,  and  on  account  of  it  levied 
an  additional  tax  of  $171,  which  Mr.  Hornby  paid  under  protest  and 
brought  this  action  to  recover. 

Counsel  for  the  United  States  complains  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action,  because  it  does  not 
state  the  original  cost  of  the  timber  or  other  property  which  the  Cloquet 
Company  acquired  before  and  owned  on  March  1,  1913.  But  that 
omission  is  immaterial,  because  it  does  state  the  value  of  the  property 
which  that  company  owned  and  was  interested  in  on  March  1,  1913, 
which  was  converted  into  money  and  distributed  to  its  stockholders  in 
1914,  and  that  this  conversion  and  distribution  diminished  the  value  of 
its  property  as  it  was  on  March  1,  1913,  and  as  it  was  just  before  the 
conversion  and  distribution,  by  $410,000,  and  diminished  the  value  of 
Mr.  Hornby's  stock  as  it  was  on  March  1,  1913,  and  as  it  was  just  be- 
fore the  sale  and  distribution,  by  $17,794.  As  none  of  the  property 
which  the  Cloquet  Company  or  Hornby  held  on  March  1,  1913,  whether 
it  was  original  capital  or  previously  earned  surplus,  income,  gains,  or 
profits,  was  intended  to  be  made  or  was  made  taxable  as  income  by  the 
Income  Tax  Law  of  1913,  the  complaint  stated  facts  sufficient  to  show 
that  this  $17,794  was  not  so  taxable. 
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This  case  was  tried  in  the  court  below,  and  was  are:ued  and  submit- 
ted to  this  court,  with  the  case  of  Lynch  v.  Turrish,  236  Fed.  653,  149 
C.  C.  A.  649,  the  opinion  in  which  is  filed  herewith.  With  the  excep* 
tion  of  the  contention  which  has  just  been  considered,  it  presents  the 
same  questions  considered  and  determined  in  that  case.  For  the  rea- 
sons stated  in  the  opinion  in  Lynch  v.  Turrish,  supra,  and  because  no 
income,  gains,  or  profits  accrued  to  Mr.  Hornby  during  the  year  1914, 
or  at  any  time  after  March  1,  1913,  by  reason  of  the  conversion  into 
moneys  and  distribution  in  the  year  1914  of  that  portion  of  the  prop- 
erty which  the  Cloquet  Company  owned  or  owned  an  interest  in  on 
March  1,  1913,  from  which  it  realized  the  $410,000  in  1914,  but  the 
eflFect  of  that  conversion  and  distribution  was  simply  to  change  the 
form  in  1914  of  a  part  of  the  property  which  Mr.  Hornby  owned  on 
March  1,  1913,  while  its  value  remained  the  same,  the  $l/,794  which 
he  received  in  dividends  from  that  conversion  and  distribution  was  not 
subject  to  any  income  tax  under  the  Income  Tax  Law  of  1913,  and  the 
judgment  below  is  affirmed. 


(236  Fed.  663r 

MARSTERS  et  al.  v.  UNITED  STATES. 
(Olrcait  Ck>urt  of  Appeals,  Ninth  Circuit.     September  5,  191G.) 

No.  2654. 

Watbbs  and  Watbb  Ck>UBSB8  ^=:»224 — ^RiQHTS  OF  Affbopbiatobs  of  Water 
FOB  Ibbioation — ^Idaho  Statutes. 

Rev.  CJodes  Idaho,  §  3274  et  seq.,  as  amended  in  1909  (Laws  1909,  p.  327), 
providing  for  the  creation  of  water  districts,  the  election  of  water  mas- 
ters, etc,  expressly  provide  that  they  shall  not  apply  to  streams  or  water 
supplies  "whose  priorities  of  appropriation  and  use  have  not  be^i  adju- 
dicated by  the  courts  having  jurisdiction  thereof,"  and  where  the  priori- 
ties of  appropriators  from  a  stream  and  the  amounts  to  which  they  are 
severally  entitled  have  not  been  so  adjudicated  by  a  court,  there  can 
be  no  legal  organization  of  a  water  district,  and  no  persons  claiming  to  be 
officers  of  such  a  district  have  any  authority  to  make  such  determination 
and  to  act  on  it  by  interfeilng  with  the  irrigation  works  of  any  user. 

[Ed.  Note. — For  other  cases,  see  Waters  and  Water  (bourses,  Cent  Dig. 
ii  315,  816;  Dec.  Dig.  <S=s>224.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  Division  of  the  District  of  Idaho ;  Frank  S.  Dietrich,  Judge. 

Suit  by  the  United  States  against  Elias  Marsters  and  £.  F.  Lakin. 
Decree  for  the  United  States,  and  defendants  appeal.    Affirmed. 

Joseph  H.  Peterson,  Atty.  Gen.,  of  Idaho,  E.  G.  Davis,  of  Boise, 
Idaho,  T,  C.  Coffin,  of  Pocatello,  Idaho,  and  Herbert  Wing,  of  Boise, 
Idaho,  for  appellants. 

J.  L-  McClear,  U.  S.  Atty.,  J.  R.  Smead,  A^st  U.  S.  Atty.,  and  B. 
E.  Stoutemycr,  Counsel  U.  S.  Reclamation  Service,  all  of  Boise, 
Idaho. 

Before  GILBERT,  ROSS,  and  HUNT,  Circuit  Judges. 

ROSS,  Circuit  Judge-  The  Boise  river  is  one  of  the  streams  of 
Idaho,  the  waters  of  which  are  Used  in  part  for  the  purpose  of  irriga- 
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tion  in  Ada  and  Canon  counties  of  that  state,  and  the  United  States 
is  one  of  the  appropriators,  under  an  application  filed  by  certain  citi- 
zens and  residents  of  the  state  with  its  state  engineer  for  permit  to 
divert  and  appropriate  5,200  cubic  feet  per  second  of  the  said  waters 
for  the  irrigation  of  certain  lands  within  the  state,  now  known  as  the 
"Government  Boise  project."  The  application  having  been  approved 
by  the  state  engineer  and  a  permit  granted  to  the  applicants,  the  latter 
was  assigned  to  the  Secretary  of  the  Interior,  who,  under  and  in  pur- 
suance of  the  Act  of  Congress  of  June  17,  1902,  c.  1093,  32  Stat  388 
(Comp.  St.  1913,  §§  4700-4708),  known  as  the  Reclamation  Act,  caused 
surveys  to  be  made  and  work  to  be  done  to  the  extent  of  appropriat- 
ing and  using  1,647  second  feet  of  the  waters  of  the  river,  with  the 
approval  of  the  state  engineer,  in  pursuance  of  the  project,  the  date 
of  the  government's  appropriation  being  December  4,  1903.  Prior 
to  that  date,  however,  there  had  been  and  then  were  in  existence  134 
prior  appropriations  of  the  waters  of  the  river,  for  the  purpose  of  ad- 
judicating {he  rights  and  priorities  of  which  an  action  had  been  com- 
menced in  the  preceding  year  of  1902  in  one  of  the  courts  of  the  state, 
to  which  action  the  United  States  therefore  could  not  have  been  made 
a  party,  and  has  not  since  been  made  a  party.  The  United  States  di- 
verted the  water  so  appropriated  and  claimed  by  it  by  means  of  head- 
gates  and  a  canal  constructed  on  its  own  land,  and  was  so  using  it  in 
July,  1913,  when  the  appellants,  acting,  respectively,  as  water  conmiis- 
sioner  and  water  master  of  water  division  No.  3  of  the  state  of  Idaho, 
and  claiming  that  it  was  necessary  to  deprive  the  government  of  a 
part  of  the  water  which  it  was  thus  diverting,  in  order  that  prior  ap- 
propriators might  be  supplied  with  the  water  to  which  they  were  en- 
titled, first  applied  to  the  manager  of  the  government  project  to  turn 
into  the  river  the  amount  so  claimed  to  be  so  needed,  which  request 
being  refused,  the  appellants,  acting  under  the  advice  of  the  Attorney 
General  of  the  state,  on  the  11th  day  of  July,  1913,  entered  upon  the 
property  of  the  United  States  and  cut  the  locks  fastening  the  said 
gates,  took  a  part  of  the  water  then  being  diverted  and  used  by  the 
government,  and  proceeded  to  regulate  the  flow  of  the  water  of  the 
river  as  they  claimed  it  should  be.  The  next  day,  July  12,  1913,  the 
United  States  commenced  in  the  court  below  the  present  suit  against 
the  appellants  as  defendants,  to  recover  damages  for  their  action  and 
an  injunction  restraining  such  acts.  The  court  below  gave  the  com- 
plainant judgment  for  $1,000  besides  costs,  from  which  judgment  the 
present  appeal  was  taken. 

Sections  3274,  3275,  and  3277  of  the  Revised  Codes  of  Idaho  as 
amended  in  1909  (Session  Laws  1909)  are  as  follows: 

"Sec  3274.  The  board  of  irri^tion  shall  divide  the  state  into  water  districts 
in  such  manner  that  each  public  stream  and  tributaries,  or  independent  source 
of  water  supply,  shall  constitute  a  water  district ;  provided,  that  any  stream 
or  water  supply,  when  the  distance  between  the  extreme  points  of  diversion 
thereon  is  more  than  forty  (40)  miles,  may  be  divided  into  two  (2)  or  more 
water  districts;  and  provided,  that  any  stream  tributary  to  another  stream 
may  be  constituted  into  a  separate  water  district  when  the  use  of  the 
waters  therefrom  does  not  affect  or  conflict  with  the  rights  to  the  use  of  the 
waters  of  the  main  stream ;  and  provided,  that  any  stream  may  be  divided 
Into  two  (2)  or  more  water  districts,  irrespective  of  the  distance  between  Uie 
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extreme  points  of  diversion,  where  the  use  of  the  waters  of  sucdi  stream  by 
appropriators  in  one  district  does  not  affect  or  conflict  with  the  use  of  the 
waters  of  such  stream  by  appropriators  outside  such  district ;  and,  provided, 
that  this  section  shall  not  apply  to  streams  or  water  supplies  whose  priorities 
of  appropriation  and  use  have  not  been  adjudicated  by  the  courts  having  ju- 
risdiction thereof. 

**Sea  3275.  There  shall  be  held  on  the  first  Monday  of  March  of  each  year, 
commencing  at  2  o'clock  p.  m.,  a  meeting  of  all  persons  owning  or  having  the 
use  of  an  adjudicated  right,  in  the  waters  of  the  stream  or  water  supply 
comprising  such  district.  Such  meeting  shall  be  held  at  some  place  within 
the  water  district,  convenient  to  a  majority  of  those  entitled  to  vote  thereat, 
which  place  shall  be  designated  by  the  water  commissioner  of  the  district,  and 
he  shall,  between  January  first  and  February  first  of  each  year,  file  such 
designation  with  the  county  auditor  of  the  county  or  counties  within  which 
such  water  district  is  situated  and  shall  notify  by  mall  all  persons,  companies, 
or  corporations  known  by  him  to  o^m  or  claim  the  use  of  the  waters  of  such 
district,  and  should  said  water  commissioner  fail  to  file  such  designation  by 
February  first,  the  district  judge  of  the  district  within  which  such  water 
district  or  portion  thereof,  is  situated,  shall,  upon  application  of  some  inter- 
ested person,  designate  the  place  of  holding  such  meeting,  and  in  case  the 
first  Monday  in  March  has  passed,  such  district  judge  may  also  designate  the 
time  of  holding  such  meeting.  At  such  meeting  there  shall  be  elected  a 
water  master  for  such  water  district,  and  such  other  regular  assistants  as 
such  meetlQg  shall  deem  necessary,  and  such  meeting  shall,  prior  to  the  elec- 
tion of  such  water  master  and  assistants,  fix  the  compensation  to  be  paid 
them,  such  compensation  not  to  exceed  four  dollars  ($4.00)  per  day,  during  the 
time  actually  engaged  in  the  performance  of  their  duties.  At  such  meeting 
each  person  present  owning  or  having  the  use  for  the  ensuing  irrigation 
season  of  any  adjudicated  right  equal  to  ten  (10)  inches  of  water  in  the 
stream  or  water  supply  comprising  such  water  district  shall  be  entitled  to  one 
<1)  vote.  Such  meeting  shall  choose  a  chairman  and  secretary  and  shall  de- 
termine the  manner  and  method  of  electing  water  masters  and  assistants. 
Within  five  (5)  days  after  such  meeting  the  chairman  and  secretary  shall  for- 
ward a  certified  copy  of  the  minutes  of  sudi  meeting  to  the  water  commis- 
sioner of  the  district;  provided,  that  a  corporation  shall  be  considered  a 
person  for  the  purpose  of  this  section  and  shall  cast  its  vote  by  some  one  to 
be  designated  by  the  corporation;  and  provided,  that  each  stockholder  in 
said  corporation  shall  be  entitled  to  as  many  votes  as  he  shall  have  units  of 
ten  miners'  Inches  of  water,  regularly  adjudicated,  in  the  stream  or  water 
supply  comprising  sudi  water  district;  and  provided,  that  should  said 
meeting  not  be  held  or  not  choose  a  water  master,  or  not  fix  the  compensation 
thereof,  then  the  water  commissioner  of  the  district  may  appoint  such  water 
master,  and  fix  his  compensation,  not  exceeding  four  dollars  (14.00)  per  day. 
The  water  commissioner  may,  at  any  time,  remove  any  water  master  within 
his  division  for  failure  to  perform  his  duty  as  such  water  master,  upon 
complaint  in  that  respect  being  made  to  him  in  writing  by  any  person  owning 
or  having  the  right  to  the  use  of  an  adjudicated  right  in  such  district,  and 
the  water  commissioner  may  appoint  a  successor  for  the  unexpired  term. 
Before  entering  upon  the  duties  of  his  office,  said  water  master  shall  take  and 
subscribe  an  oath  before  some  officer  authorized  by  the  laws  of  the  state  to 
administer  oaths,  to  faithfully  perform  the  duties  of  his  office,  and  shall  file 
with  the  derk  of  the  district  court  in  the  county  in  which  said  water  master 
resides,  said  oath  and  his  official  bond  in  the  penal  sum  of  five  hundred 
dollars  ($600.00),  with  not  less  than  two  (2)  sureties,  to  be  approved  by  the 
judge  of  the  probate  court  of  the  county  In  which  he  resides,  and  conditioned 
for  the  faithful  discharge  of  the  duties  of  his  office." 

"Sec.  3277.  It  shall  be  the  duty  of  said  water  master  to  distribute  the 
waters  of  the  public  stream,  streams,  or  water  supply,  comprising  his  water 
district,  among  the  several  ditches  taking  water  therefrom  according  to  the 
prior  rights  of  each  respectively,  in  whole  or  in  part,  and  to  shut  and  fasten, 
or  cause  to  be  shut  and  fastened,  under  the  direction  of  the  water  commis- 
sioner of  his  district,  the  headgates  of  ditches  heading  from  such  stream, 
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Btreams  or  water  supply,  when  in  times  of  scarcity  of  water  it  is  necessary 
so  to  do  in  order  to  supply  the  prior  riglits  of  others  in  such  stream  or  water 
snpply ;  provided,  that  any  person  or  corporation  daiming  the  right  to  the 
use  of  the  waters  of  the  stream  or  water  supply  comprising  a  water  districtt 
but  not  owning  or  having  the  use  of  an  adjudicated  right  therein,  idiall,  for 
the  purpose  of  distribution,  during  the  scarcity  of  water,  be  held  to  have  a 
right  subsequent  to  the  adjudicated  rights  in  such  stream  or  water  supply, 
and  the  water  master  shall  close  all  headgates  of  ditches  having  no  adjudi-* 
cated  right  if  necessary  to  sui^ly  adjudicated  ri^ts  in  sudi  stream  or  water 
supply." 

The  foregoing  statutory  /provisions  constitute  what  is  claimed  to  be 
authority  for  the  acts  of  tiie  water  conunissioner  and  water  master 
complained  of.  It  is  readily  seen  that  it  is  expressly  declared  in  the 
last  proviso  of  section  3274  that  the  section  "shall  not  apply  to  streams 
or  water  supplies  whose  priorities  of  appropriation  and  use  have  not 
been  adjudicated  by  the  courts  having  jurisdiction  thereof" ;  that  by 
the  provisions  of  section  3275  the  election  of  the  water  master  and  his 
assistants  therein  authorized  is  only  applicable  to  such  districts  as  are 
authorized  to  be  established  by  the  preceding  section  3274,  and  that 
such  officers  are  authorized  to  be  elected  only  at  "a  meeting  of  all 
persons  owning  or  having  the  use  of  an  adjudicated  ri^ht,  in  the  wa- 
ters of  the  stream  or  water  supply  comprising  such  district,"  that  is 
to  say,  such  district  as  is  authorized  by  the  preceding  section  3274, 
and  at  which  meeting  only  such  persons  as  own  or  have  "the  use  for 
tihe  ensuing  irrigation  season  of  any  adjudicated  right  equal  to  ten 
(10)  inches  of  water  in  the  stream  or  water  supply  comprising  such 
water  district"  shall  be  entitled  to  vote,  and  such  person  shall  be  en- 
titled to  one  vote  only;  there  being  a  proviso  in  section  3275  to  the 
eifect  that  a  corporation  shall  be  considered  a  person  for  the  purpose 
of  that  section  and  shall  cast  its  vote  by  some  one  to  be  designated  by 
the  corporation,  with  a  further  proviso— 

that  each  stockholder  in  said  corporation  shall  be  entitled  to  as  many  votes 
as  he  shall  have  units  of  ten  miners'  inches  of  water,  regularly  adjudicated* 
in  the  stream  or  water  sui^ly  comprising  such  water  district" 

It  is  plain,  we  think,  from  those  express  declarations,  that  the  stat- 
utory provisions  in  question  have  no  application  to  streams  or  water 
supplies  whose  priorities  and  use  have  not  been  adjudicated  by  a  court 
having  jurisdiction  thereof;  in  other  words,  that  such  an  adjudication 
is  essential  to  the  legal  organization  of  any  district  unbracing  such 
waters,  and  therefore  essential  to  any  authority  in  any  officer  of  such 
district.  Not  only  is  such  the  necessary  effect,  in  our  opinion,  of  the 
language  of  the  statute,  but  the  decision  of  the  Supreme  Court  of 
Idaho  in  the  case  of  Stethen  v.  Skinner,  11  Idaho,  374,  82  Pac.  451, 
proceeded  upon  that  view  and  adjudged  that  in  a  district  organized 
under  the  preceding  but  similar  statute  the  water  master's  proper  guide 
in  the  distribution  of  waters  is  the  decree  of  the  court  and  not  its  find- 
ings of  fact. 

To  hold  that  the  water  master  or  water  commissioner,  or  both  com- 
bined, can  determine  how  much  water  an  appropriator  is  legally  enti- 
tled to  would  obviously  be  to  hold,  in  effect,  that  those  executive  offi- 
cers can  deprive  an  appropriator  of  his  property  without  due  process 
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of  law ;  for  there  can  be  no  doubt  that  the  use  of  water  for  the  pur- 
poses of  irrigation  is  not  only  a  property  right,  but,  according  to  the 
decisions  of  the  Supreme  Court  of  Idaho,  such  right  is  real  property 
appurtenant  to  the  land  so  irrigated.  Taylor  v.  Hulett,  15  Idaho,  265, 
97  Pac.  37,  19  L.  R.  A.  (N.  S.)  535 ;  Nielson  v.  Parker,  19  Idaho,  727, 
115  Pac.  488;  Card  v.  Thompson,  21  Idaho,  485,  123  Pac.  497.  In 
the  case  first  cited  the  court  held  that  a  suit  to  ascertain  and  deter- 
mine the  extent  and  priority  of  a  water  right  and  appropriation  par- 
takes of  the  nature  of  an  action  to  quiet  title  to  real  estate.  From 
what  has  been  said  it  is  manifest  that  the  proper  disposition  of  the 
present  appeal  turns  upon  tiie  true  interpretation  of  the  decisions  of 
the  Supreme  Court  of  Idaho  in  the  case  entitled  Farmers',  etc.,  D.  Co. 
V.  Nampa,  etc.,  Irr.  Dist.,  14  Idaho,  450,  94  Pac.  761,  and  Farmers', 
etc.,  Co.  V.  Riverside  Irr.  Dist.,  16  Idaho,  525,  102  Pac.  48L  The 
first  of  those  cases  was  thus  stated  by  the  court  in  delivering  its  opin- 
ion: 

**This  action  was  instituted  by  tlie  Fanners'  Co-operative  Ditch  Company 
against  numerous  appropriators  of  water  from  the  Boise  river,  for  the  pur- 
pose of  adjudicating  the  priorities  among  the  several  appropriators.  The  com- 
plaint was  filed  on  August  20,  1002.  The  defendants  answered,  and  also  filed 
cross-complaints,  setting  up  their  several  rights,  appropriations,  and  priorities, 
and  asking  for  affirmative  relief,  decreeing  their  several  appropriations  and 
the  times  from  which  they  should  date.  *  *  *  On  January  18,  1006,  findings 
of  fact  and  conclusions  of  law  and  Judgment  were  made  and  entered.  This 
appeal  is  from  the  judgment,  and  is  prosecuted  by  the  Nampa  &  Meridian  ir- 
rigation district,  which  is  the  successor  in  interest  and  assignee  of  the  Boise 
City  Land  &  Water  Company." 

The  first  contention  urged  by  the  appellant  in  that  case  was  that  the 
trial  court  erred  in  not  finding  as  to  all  the  individual  users  of  water 
under  the  various  ditches  and  canals,  and  the  amount  of  water  used 
by  each  and  necessarily  required  for  the  irrigation  of  his  land,  and  the 
particular  description  of  the  land  upon  which  he  was  using  and  entitled 
to  use  water.  The  court  on  that  appeal  decided  against  that  conten- 
tion. The  next  question  presented  on  that  appeal  was  whether  sec- 
tion 38  of  the  act  of  March  11,  1903  (Laws  1903,  p.  250)  of  the  state 
of  Idaho,  was — 

"applicable  to  water  users  who  have  no  right  by  appropriation,  but  whose 
right  is  founded  upon  one  of  use,  and  is  purely  a  rental  right  as  distinguished 
from  a  right  by  appropriation  and  diversion.** 

The  court  in  that  case  held  that,  in  view  of  certain  facts  referred 
to  in  its  opinion,  the  appellant  could  not  "be  heard  for  the  first  time 
on  such  objections  in  urging  a  reversal  of  the  judgment"  The  Su- 
preme Court  then  proceeded  in  its  opinion  as  follows: 

"In  paragraph  3  of  the  findings  of  fact,  the  court  made  a  general  finding  as 
to  the  quantity  of  water  required  for  the  successful  irrigation  of  the  lands 
irrigated  from  the  Boise  river.  It  found  that  'for  bench  lands  1  inch  per  acre' 
is  necessary,  and  that  for  bottom  lands  l^/io  inches  per  acre*  is  necessary. 
The  appellant  assigns  this  finding  as  error,  on  the  ground  that  the  court  has 
not  described  the  lands  he  terms  'bench  lands'  and  those  he  terms  'bottom 
lands.*  The  appellant  is  in  no  position  on  this  appeal  to  question  the  finding 
fbr  the  following  reason :  This  finding  No.  3  is  merely  a  finding  of  the  basia 
on  which  the  court  has  concluded  to  apportion  the  water,  the  quantity  of 
water  per  acre  he  intended  to  allow  the  several  appropriators.    When  the 
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court  came  to  making  the  specific  findings  as  to  tlie  number  of  inches  of  water 
each  apprc^riator  was  entitled  to,  be  found  the  date  from  which  such  appro- 
priator  was  entitled  to  take  liis  water  and  the  number  of  inches  to  wliich  he 
was  entitled  for  the  lands  described  in  his  complaint  or  cross-complaint.  The 
latter  finding  was  presumably  made  upon  the  basis  of  one  inch  for  bench 
lands  and  l^/io  inches  for  bottom  lands.  We  assume  the  court  followed  that 
standard.  If,  in  fact,  he  has  not,  the  failure  to  do  so  must  appear  from  the 
evidence,  and  would  necessarily  have  to  be  reviewed  on  the  motion  for  a  new 
trial  or  appeal  from  an  order  denying  the  same.  On  this  appeal,  we  must 
presume  that  the  court  made  its  decree  to  the  various  appropriators  on  this 
basis.  No  evidence  has  been  brought  here.  If,  on  the  contrary,  the  basis  or 
standard  laid  down  by  the  court  as  the  one  it  intended  to  follow  la  not  sup- 
ported by  the  evidence,  that  too,  must  be  determined  from  the  evidence,  and 
cannot  be  passed  upon  on  this  appeal  from  the  Judgment." 

And,  after  referring  to  the  question  of  the  expense  of  making  cer- 
tain surveys  and  maps  by  the  state  engineer,  the  court  affirmed  the 
judgment  appealed  from.  The  foregoing  makes  plain  what  was  before 
the  Supreme  Court  of  Idaho  and  what  it  decided  in  the  case  first  cited, 
one  of  which  things  was  that  the  finding  of  the  trial  court  that  1  inch 
of  water  per  acre  was  necessary  for  bench  lands  and  l*/io  mches  for 
bottom  lands  was  merely  a  finding  of  the  basis  on  which  that  court 
had  concluded  to  apportion  the  water,  and  that  whether  or  not  the 
court  had  acted  on  that  basis  could  only  be  reviewed  on  motion  for 
a  new  trial  or  on  appeal  from  an  order  denying  the  same.  When  the 
same  case  subsequently  came  before  the  same  court,  it  was  <mi  an  ap- 
peal by  certain  of  the  defendants  from  an  order  denying  them  a  new 
trial.  16  Idaho,  525,  530,  102  Pac.  481.  After  disposing  of  a  mo- 
tion to  dismiss  the  appeal  and  a  certain  stipulation  entered  into  be- 
tween the  attorneys  for  the  respective  parties,  the  court  then  said: 

**The  decree  in  this  case  covers  135  appropriations  of  water  from  the  Boise 
river,  and  those  appropriations  cover  lands  aggregating  about  135,000  acres. 
The  chief  complaint  made  by  appellants  is  directed  against  that  part  of  the 
findings,  and  likewise  of  the  decree,  reading  as  follows :  That  the  quantity  of 
water  required  for  the  successful  irrigation  and  cultivation  of  said  lands, 
measured  at  the  intake  of  the  respective  ditches  under  a  4-inch  pressure,  is  as 
foUows:  For  bench  lands,  1  inch  per  acre.  For  bottom  lands,  li/io  inches 
per  acre.'  Appellants  contend  that  to  award  1  inch  per  acre  for  bench  lands 
and  l^/io  inches  per  acre  for  bottom  lands  in  the  Boise  Valley  will  invite 
and  sanction  waste  in  the  use  of  water;  whereas,  the  decrees  of  courts  in 
water  litigation  should  demand  the  highest  possible  duty  for  water.  It  must 
be  remembered  that  this  was  not  primarily  a  case  determining  the  amoimt  of 
water  required  to  irrigate  any  particular  tract  of  land ;  it  was  not  an  action 
between  water  users  and  consumers,  but  rather  an  action  between  the  ap- 
propriators of  water  from  the  natural  stream  to  determine  the  quantity  of 
water  to  which  each  approprlator  is  entitled  and  the  date  from  which  his 
appropriation  should  run.  The  finding  and  decree  as  to  the  quantity  of 
water  per  acre  necessary  for  successful  irrigation  did  not  amount  to  an  ab- 
solute decree  of  that  quantity  to  each  acre  of  land,  but  rather  amounted  to 
an  ascertainment  of  the  basis  on  which  all  the  appropriations  were  decreed 
by  the  court.  In  other  words,  the  court,  after  hearing  all  the  evidence,  con- 
cluded that  he  would  divide  the  lands  into  two  classes;  one  'bench  lands' 
^  and  the  other  'bottom  lands.*  For  bench  lands  he  would  allow  1  inch  p» 
acre,  measured  at  the  intake,  and  for  'bottom  lands'  l^/io  inches  per  acre, 
measured  at  the  intake.  While  this  finding  and  decree  as  to  the  duty  of  wa- 
ter would  not  be  binding  upon  any  users  or  consumers  not  made  parties  to  the 
action,  still  it  becomes  important  in  tliis  caise,  for  the  reason  that  it  is  made 
the  measure  of  each  approprlator's  right  as  to  quantity  of  water  under  his 
appropriation  and  diversion.    The  approprlator  is  allowed  to  divert  water  from 
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the 'Stream  sufficient  to  cover  the  reclaimed  acreage  under  his  canal  at  the  rate 
of  1  inch  or  li/io  Inches  per  acre,  according  as  the  lands  may  be  bench  or 
bottom  lands.  The  evidence  introduced  in  this  case  for  the  purpose  of  es- 
tablishing the  duty  of  water  under  these  several  canals  and  appropriations 
was  practically  all  purely  guesswork  and  of  the  most  unsatisfactory  character. 
One  after  another  of  these  witnesses  testified  that  he  had  been  using  'about*  a 
certain  volume  ♦  ♦  ♦  of  water  on  his  land,  and  he  thought*  it  was  neces- 
sary to  have  'about*  so  much  for  the  irrigation  of  his  land.  In  nearly  every 
instance  when  the  witness  was  asked  if  he  had  ever  measured  the  water  and 
made  tests  as  to  the  actual  quantity  of  water  used  on  a  given  tract  of  land, 
he  said  that  he  had  not  A  fair  example  of  the  evidence  given  in  this  case 
is  that  of  a  witness  who  testified  that  he  had  lived  in  Boise  for  40  years,  and 
that  he  had  been  acquainted  with  the  irrigation  ditches  that  were  built  in 
the  early  eO*s.  He  said :  *I  don't  know  anything  about  inches  of  water.  ♦  ♦  ♦ 
I  have  made  no  investigation  to  determine  how  many  inches  of  water  it  would 
take  to  irrigate  an  acre  of  land,  either  in  vegetables  or  grass  land.'  The 
witness  followed  this  testimony  by  saying  he  would  Judge  it  would  take  about 
an  inch  to  the  acre.  This  was  true  with  practically  all  the  witnesses  in  the 
case.  The  trouble  with  the  whole  line  of  evidence  given  on  this  subject  \b 
that  it  was,  for  all  practical  purposes,  worthless,  and  was  not  founded  on  any 
actual  measurements  or  tests,  but  was  purely  guesswork  as  to  the  volume  of 
water  that  had  been  used  by  the  several  witnesses.  What  evidence  was  given 
from  actual  tests  and  measurements  shows  a  less  quantity  of  water  necessary 
per  acre,  and  consequently  a  higher  duty  for  the  water.  Few  of  the  witnesses 
appear  to  have  ever  seen  water  measured,  or  to  know  how  large  a  stream  of 
wate^  and  what  grade  or  pressure  it  would  take  to  measure  a  given  numl)er 
of  inches.  The  first  real  and  satisfactory  tests  or  measurements  that  appear 
to  have  been  made  were  made  subsequent  to  the  decree  in  this  case  in  attempt- 
ing to  distribute  the  water  in  conformity  therewith.  Since  the  decree  was  en- 
tered, the  water  commissioner  and  water  masters  under  him  have  made  numer- 
ous tests  and  measurements,  and  a  great  number  of  affidavits  have  been  filed 
on  motion  for  a  new  triaL  By  these  affidavits,  made  by  the  water  commis- 
sioner and  water  masters  and  other  expert  witnesses,  it  appears  that  it  will 
be  impossible  to  actually  irrigate  anything  like  as  large  an  acreage  under  the 
decree  in  this  case  as  had  been  previously  irrigated  by  the  several  appropria- 
tors  of  the  waters  from  this  stream.  It  also  appears  from  the  affidavits  that 
it  will  not  be  necessary  or  essential  to  apply  as  much  water  to  the  lands  as 
this  decree  calls  for.  A  controversy  has  arisen  as  to  whether  these  affidavits 
constitute  newly  discovered  evidence  within  the  meaning  of  the  statute.  View- 
ed from  one  standpoint,  they  may  be  so  considered ;  from  another  viewpoint 
they  could  not  be  treated  as  newly  discovered  evidence.  It  was  within  the 
power  of  any  of  the  litigants  to  have  made  measurements  and  testa  and  have 
produced  the  evidence  thereof  on  the  trial  of  this  case.  The  water  was  in  the 
stream,  and  the  land  was  there  for  irrigation  the  same  before  the  decree  as 
afterward.  On  the  contrary,  these  measurements  and  tests  had  never  been 
made  before,  and,  of  course,  did  not  exist  at  the  time  of  the  trial.  Ordinarily, 
we  should  say  that  this  does  not  constitute  newly  discovered  evidence  such 
as  requires  the  granting  of  a  new  trial.  We  feel  satisfied,  however,  from  an 
examination  of  these  affidavits  and  the  whole  record  in  this  case,  that  a  higher 
duty  may  be  obtained  from  the  water  than  that  of  an  inch  and  an  inch  and  <Mie- 
tenth,  respectively,  per  acre  as  provided  for  in  this  decree.  The  appellants  are 
as  guilty  and  blameworthy  for  the  class  of  evidence  that  was  introduced  on  the 
subject  of  the  duty  of  water  as  are  the  respondents ;  they  neith^  objected 
to  the  evidence  produced  by  the  respondents  nor  furnished  a  better  class  of 
evidence  themselves  on  this  subject;  and  there  was,  in  fact,  nothing  left 
for  the  trial  court  to  do  but  make  its  findings  on  such  evidence  as  had  been 
introduced.  It  is  necessary,  therefore,  on  this  appeal  to  look  to  the  affidavits 
presented  on  motion  for  a  new  trial  in  order  to  ascertain  the  real  facts  with 
reference  to  the  duty  of  water  on  these  lands.  It  is  the  policy  of  the  laws 
of  this  state,  and  it  has  been  so  declared  from  time  to  time  by  this  court, 
to  require  the  highest  and  greatest  possible  duty  from  the  waters  of  the  state 
in  the  interest  of  agriculture  and  other  useful  and  beneficial  purposes.*' 
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And  after  referring  to  certain  of  its  preceding  decisions,  the  court 
proceeded  as  follows: 

"After  a  somewhat  extended  and  very  careful  examination  of  tlie  record  in 
this  case,  we  are  convinced  that  Justice  demands,  and  the  record  justifies,  the 
granting  of  a  new  trial  to  the  extent  and  for  the  purpose  of  determining  the 
question  as  to  the  duty  of  water  on  the  two  classes  of  lands  mentioned  in  this 
decree.  For  this  purpose  the  court  can  hear  the  evidence  of  persons  who  are 
competent  to  testify  on  the  subject  and  who  can  do  so.  not  from  guesswork  or 
hearsay,  but  from  actual  measurements  and  tests  and  applications  of  the 
water  to  the  lands  irrigated  und^  these  appropriations.  A  new  trial  for 
ttiis  purpose  can  do  no  harm  or  injustice  to  any  one,  and,  on  the  other  hand, 
if  it  should  be  fbund  that  even  a  very  slight  increase  in  the  duty  of  water  p^ 
acre  can  be  had,  it  will,  in  the  aggregate,  amount  to  several  thousand  addi- 
tional acres  of  land  that  may  be  irrigated.  In  determining  the  duty  of  water, 
reference  should  always  be  had  to  lands  that  have  been  prepared  and  reduced 
to  a  reasonably  good  condition  for  irrigation.  BiConomy  must  be  required  and 
demanded  in  the  use  and  application  of  water.  Water  users  should  not  be 
allowed  an  excessive  quantity  of  water  to  compensate  for  and  counterbalance 
their  neglect  or  indol^ice  in  the  preparation  of  their  lands  for  the  successful 
and  economical  application  of  the  water.  One  farmer,  although  he  has  a 
superior  water  right,  should  not  be  allowed  to  waste  enough  water  in  the  ir- 
rigation of  his  land  to  supply  both  him  and  his  neighbor  simply  because  his 
land  is  not  adequately  prepared  for  the  economical  application  of  the  water." 

In  reversing  the  order  appealed  from  the  court  further  said: 

"A  new  trial  will  be  granted  for  the  sole  and  only  purpose  of  detenninlng 
the  duty  of  water  on  the  two  classes  of  lands  involved  in  this  action,  namely, 
boich  and  bottom  lands.  This  order  for  a  new  trial  will  also  cover  and  include 
the  question  of  the  duty  of  water  under  allotments  numbered  2  and  dO^  being 
the  appropriations  for  the  Jacobs  Canal  Company,  Limited,  and  the  Joseph 
Perrault  and  B.  Z.  Johnson  canal,  dating  from  May  1,  1866.  The  questicm  as 
to  the  duty  of  water  under  those  ditches  and  appropriations  wiU  be  retried. 
On  a  retrial  the  court  wiU  hear  sudi  competent  evidence  as  may  be  produced, 
touching  the  duty  of  water  to  be  aiq[)lied  to  lands  in  Boise  Valley  and  lying 
under  the  various  canals  taking  water  from  the  Boise  river.  The  court  in 
its  decree  should  also  determine  and  decree  what  lands  are  bench  and  what 
bottom  lands.  In  the  event  the  court,  after  hearing  the  evidence,  should  de- 
termine upon  fixing  a  higher  duty  for  water  than  allowed  by  the  former  fbad- 
ings  and  decree,  and  to  therefore  reduce  the  amount  per  acre,  it  will  modifjr 
the  findings  and  decree  as  to  each  apprc^ilator  in  pn^wrtion  as  it  reduces 
the  quantity  p^  acre  below  that  fixed  in  the  former  decree." 

The  mere  reading  of  the  foregoing  opinions  makes  clear,  we  think, 
that  while  the  Supreme  Court  of  Idaho  affirmed  the  judgment  of  the 
lower  court  in  so  far  as  it  fixed  and  adjudged  the  respective  dates  of 
the  appropriations  of  the  134  prior  appropriators  of  the  waters  of 
Boise  river  who  were  parties  to  the  suit,  it  vacated  the  judgment  of 
the  court  below  in  so  far  as  it  fixed  and  adjudged  the  amount  of  the 
water  of  the  river  which  the  respective  prior  appropriators  are  enti- 
tled to  divert  and  use,  and  remanded  the  cause  for  a  new  trid  of  that 
question. 

It  being  conceded  that  such  new  trial  has  not  been  had,  and  there 
being  no  decision  of  any  court  adjudging  the  amount  of  the  waters  in 
question  which  the  respective  prior  appropriators  arc  entitled  to 
divert  and  use,  we  regard  it  as  clear  that  the  appellants  were  without 
authority  to  enter  upon  the  property  of  the  appellee,  break  the  locks  of 
its  headgates,  and  undertake  to  determine  the  amount  of  the  waters 
in  question  to  which  that  appropriator  was  entitled,  and  that  for  the 
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damages  resulting  from  those  unlawful  acts  tfie  learned  judge  of  the 
court  below  rightly  gave  the  appellee  judgment,  with  costs. 
The  judgment  is  affirmed. 


MEMORANDUM  DECISIONS. 


(236  Fed.  1018) 

ATLANTIC  COAST  LINE  B.  CO.  v.  RUTLAND.  (Circuit  Court  of  Appeals, 
Fifth  Carcult.  October  26,  1916.)  No.  2950.  In  Error  to  the  District  Court 
of  the  ITnlted  States  for  the  Southern  District  of  (Jeoi^la ;  Emory  Speer,  Judge. 
Stanley  S.  Bennet  and  L.  W.  Branch,  both  of  Quitman,  6a.,  for  plaintiff  In  er- 
ror. Claude  Payton,  of  Atlanta,  Ga-,  for  defendant  In  error.  Before  PAB- 
DEE  and  WALKBB,  arcult  Judges,  and  GRUBB,  District  Judge. 

PEB  C^BIAM.  We  find  none  of  the  asslgnihents  Of  error  well  taken. 
Judgment  affirmed. 


(236  Fbd.  1018) 

In  re  BARNBTT.  BALBACH  v.  SURPRISE.  (Circuit  Court  of  Appeals. 
Seventh  Circuit  May  23,  1916.  Rehearing  Denied  July  18.  1916.)  No.  2321. 
Appeal  from  the  District  Ck>urt  of  the  United  States  for  the  District  of  Indiana. 
In  the  matter  of  the  bankruptcy  of  Max  Bamett.  Proceeding  between  Paul 
A.  Balbach  and  Charles  L.  Surprise,  trustee.  From  an  order  of  the  referee, 
affirmed  by  the  District  Ck>urt,  Paul  A.  Balbach  appeals.  Affirmed.  Frank 
P.  A.  Brunswick,  of  CThicago,  111.,  for  appellant  Louis  Dulsky,  of  Chicago, 
HL,  for  appeUee.  Before  KOHLSAAT,  MACK,  and  ALSCHULEB,  Circuit 
Judges. 

PER  CURIAM.  The  only  substantial  question  involved  in  the  case  is  wheth- 
er or  not  the  evidence  justified  the  conclusion  of  facts,  madel>y  the  referee  and 
affirmed  by  the  trial  judge,  that  both  parties  intended,  not  an  actual  business 
transaction,  a  delivery  of  the  grains  bought  and  sold  at  the  future  time  des- 
ignated for  delivery,  but  <Mily  a  settlement  of  the  difference  between  the  con- 
tract price  and  the  market  price  at  the  time  fixed  for  delivery.  From  an  ex- 
amination of  the  evidence  we  are  satisfied  that  the  conclusion  reached  by  the 
referee  and  affirmed  by  the  District  Court  was  proper.  The  order  is  there- 
fore affirmed. 


(236  Fed.  1019) 

In  re  KUPFER  CORPORATION.  (Circuit  Court  of  Appeals,  Ninth  Circuit 
October  11, 1916.)  No.  2844.  Petition  to  Revise  Certain  Orders  of  the  District 
Court  of  the  United  States  for  the  Southern  Division  of  the  Southern  District 
of  California.  H.  Broadshaw  Birdiby  and  Herbert  Cutler  Brown*  both  of  Los 
Angeles,  CaL,  for  petitioned. 

PER  CURIAM.  The  above^entitled  matter  came  on  to  be  heard  on  the 
said  petition  for  revision,  and  it  appearing  that  the  petitioner  herein  has 
failed  to  comply  with  the  provisions  of  rules  23  and  24  of  the  rules  of  practice 
of  this  court  (231  Fed.  v,  vi,  144  C.  C.  A.  v,  vi),  in  that  the  petition  has  not 
been  printed  as  required  by  said  rule  23,  and  it  further  appearing  to  the  court 
that  counsel  for  the  petitioner  has  failed  to^  file  with  the  clerk  of  this  court 
a  printed  brief  at  least  15  days  before  the  matter  was  called  for  argument  as 
required  by  said  rule  24,  and  that  according  to  this  rule,  the  petitioner  is  in 
default  and  that  as  prescribed  by  section  5  thereof  the  case  may  be  dismissed, 
on  consideration  whereof,  it  is  now  here  ordered  and  adjudged  by  this  court 
that  the  petition  f<a  revision  in  this  matter  be  and  hereby  is  dismissed,  for 
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the  Donoompliance  by  the  petitioner  with  the  provisions  of  rules  23  and  24  of 
the  rules  of  practice  of  this  court  It  is  further  ordered  and  adjudged  by 
this  court  that  the  respondent  recover  against  the  petitioner  for  its  costs 
herein  expended  and  have  execution  therefor. 


(236  Fed.  1019) 

LEE  LING  HING  v.  UNITED  STATES.  (Qrcult  Court  of  Appeals,  Ninth 
Circuit  October  3,  1916.)  No.  2863.  In  Error  to  the  District  Court  of  the 
United  States  for  the  Southern  Division  of  the  Southern  District  of  California. 
Albert  Schoonover,  U.  S.  Atty.,  and  J.  Robert  O'Connor,  Asst  U.  S.  Atty.,  both 
of  Los  Angeles,  Cal. 

PER  CURIAM.  This  cause  came  on  regularly  to  be  heard  on  the  motion 
of  counsel  for  the  defendant  in  error  to  dismiss  the  writ  of  error  therein  for 
the  noncompliance  by  the  plaintiff  in  error  with  the  provisions  of  subdivision 
1  of  rule  16  of  the  rules  of  practice  of  this  court  (208  Fed.  ix,  124  C.  C.  A.  ix), 
and  was  duly  submitted,  and  it  appearing  to  the  court  that  the  plaintiff  in 
error  has  failed  to  file  a  record  thereof  and  to  docket  the  case  by  or  before  the 
return  day,  and  has  failed  to  comply  with  the  said  rule,  and  that,  pursuant 
to  the  said  rule,  the  defendant  in  error  has  docketed  the  case  and  produced 
and  filed  a  certificate  of  the  clerk  of  the  said  district  court,  stating  the  case 
and  certit^ing  that  a  writ  of  error  therein  had  been  duly  sued  out,  on  ocm- 
sideration  whereof,  and  pursuant  to  the  provisions  of  subdivision  1  of  rule 
16  of  the  rules  of  practice  of  this  court,  it  is  ordered  and  adjudged  by  this 
court  that  the  said  motion  be  and  hereby  is  granted,  and  that  the  writ  of 
error  in  this  cause  be  and  hereby  is  dismissed. 


(236  Fed.  1019) 

LUSE  LAND  &  DEVELOPMENT  CO.,  Limited,  v.  GANNON.  (Circuit  Court 
of  Appeals,  Eighth  Circuit  October  20,  1916.)  No.  4642.  In  Error  to  the 
District  Court  of  the  United  States  for  the  District  of  Minnesota;  Wilbur 
F.  Booth,  Judge.  Action  5y  the  Luse  Land  &  Development  Company,  Limited, 
a  corporation,  against  Hugh  Gannon,  who  counterclaimed.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.  Aftirmed.  S.  D.  Catherwood,  of  Austin, 
Minn.,  and  Charles  N.  Dohs,  of  St  Paul,  Minn.  (Edgerton  &  Dobs,  of  St.  Paul, 
Minn.,  and  Catherwood  &  Nlcholsen,  of  Austin,  Minn.,  on  the  brief),  for  plain- 
tiff in  error.  W.  B.  Douglas,  of  St  Paul,  Minn.  (Douglas,  Kennedy  &  Kennedy, 
of  St  Paul,  Minn.,  on  the  brief),  for  defendant  in  error.  Before  SMITH  and 
GARLAND,  Circuit  Judges,  and  AMIDON,  District  Judge. 

AMIDON,  District  Judge.  This  action  was  brought  by  the  Luse  Land  & 
Development  Company,  Limited,  as  plaintiff,  against  Hugh  Gannon,  as  defend- 
ant to  recover  an  installment  due  upon  contracts  for  the  purchase  of  seven 
quarter  sections  of  land  in  Saskatchewan,  Canada.  The  answer  admits  the 
liability  as  charged  in  the  complaint  and  sets  up  by  way  of  counterclaim  a 
cause  of  action  for  deceit  in  the  sale  of  the  lands,  and  asks  Judgment  therefor 
in  the  sum  of  $24,640.  The  reply  denies  the  making  of  the  representations 
charged,  and  alleges  that  defendant  had  a  full  opportunity  to  examine  the 
land,  and  in  fact  made  such  examination,  and  In  no  way  relied  upon  any  rep- 
resentations that  were  made.  The  issue  was  presented  by  this  counterclaim 
and  reply.  Evidence  was  adduced  by  the  respective  parties  in  support  of  their 
contentions.  At  the  conclusion  of  the  case  plaintiff  moved  for  a  directed  ver- 
dict which  was  denied,  and  the  case  submitted  to  the  Jury  in  a  charge  to 
which  no  exceptions  have  been  saved.  The  Jury  returned  a  verdict  in  favor 
of  the  defendant  for  $2,240,  for  which  Judgment  was  Altered.  Plaintiff 
brings  error.  The  error  mainly  relied  on  is  the  denial  of  the  motion  for  a  di- 
rected verdict.  We  have  carefully  examined  the  record,  and  think  the  ruling 
of  the  trial  court  was  clearly  right  No  good  purpose  would  be  served  by 
setting  forth  the  evidence  at  length  in  the  discussion  of  this  pure  que8tl<Hi 
of  fact    There  are  also  several  assignments  of  error  based  upon  the  recep- 
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tlon  and  rejection  of  evidence.  We  have  also  examined  tbem  with  care,  and 
do  not  think  any  error  was  committed.  If  the  case  were  to  be  again  tried, 
there  would  be  justification  in  dlscnsslng  each  of  these  alleged  errors  in  de- 
tail; but,  as  that  is  not  to  occur,  we  do  not  feel  called  upon  to  extend  this 
opinion  for  that  purpose.    The  Judgment  is  affirmed. 


(236  Fed.  1020) 

MOSAIC  TILE  CO.  v.  JOSEPH  S.  MILLER  CO.  Appeal  of  GORMAN  et  al. 
(Circuit  Court  of  Appeals,  Third  Circuit  October  12,  1916.)  No.  2131.  Ap- 
peal fr<Mn  the  District  CJourt  of  the  United  States  for  the  Eastern  District  of 
Pennsylvania;  J.  WhitfJser  Thompson,  Judge.  John  F.  Gorman^  of  Phil- 
adelphia, Pa.,  for  appeUant.  Before  BUFFINGTON,  McPHBRSON,  and 
WOOLLEY,  Circuit  Judges. 

PER  CURIAM.  The  only  matter  before  us  is  the  correctness  of  Judge 
Thompson's  action  in  granting  the  restraining  order  of  April  10,  1916;  and, 
as  we  see  no  error  in  what  was  done,  the  order  is  now  affirmed.  But  this  is 
without  prejudice  to  the  right  of  either  of  the  appellants  to  apply  to  the  Dis- 
trict Court  for  such  other  relief  as  may  seem  appropriate. 


(236  Fed.  1020) 

NEVADA  NORTHERN  RT.  CO.  v.  HOUSTON.  (Circuit  Court  of  Appeals, 
Ninth  Circuit  October  2,  1916.)  No.  2826.  In  Error  to  the  District  CJourt 
of  the  United  States  for  the  District  of  Nevada.  Chandler  &  Quayle,  of  Ely, 
Nev.,  and  Curtis  H.  Llndley,  of  San  Francisco,  Cal.,  for  plaintiff  in  error. 
Dixon  &  Miller,  of  Reno,  Nev.,  for  defendant  in  error. 

PER  CURIAM.  This  cause  came  on  to  be  heard  on  the  transcript  of  record 
from  the  District  Court  of  the  United  States  for  the  District  of  Nevada,  and 
upon  the  oral  motion  of  counsel  for  the  plaintiff  in  error  to  dismiss  the  writ 
of  error  herein,  and  was  duly  submitted.  On  consideration  whereof,  it  is  now 
here  ordered  and  adjudged  by  this  court  that  the  writ  of  error  in  this  cause 
be  and  hereby  is  dismissed,  with  costs  In  favor  of  the  defendant  in  error  and 
against  the  plaintiff  in  error.  It  is  further  ordered  and  adjudged  by  this 
court  that  the  defendant  in  error  recover  against  the  plaintiff  in  error  for  his 
costs  herein  expended  and  have  execution  therefor. 


(236  Fed.  1020) 

PECOS  MERCANTILE  CO.  v.  RA  YNOLDS  et  aL  (CHrcuit  Court  of  Appeals, 
Fifth  Circuit  November  20,  1916.)  No.  2884.  Appeal  from  the  District 
Court  of  the  United  States  for  the  Western  District  of  Texas;  Thos.  S.  Maxey, 
Judge.  J.  A.  Glllett,  ot  El  Paso,  Tex.,  for  appellant  Wm.  H.  Burges  and 
Robert  L.  Holllday,  both  of  El  Paso,  Tex.,  for  appellees.  Before  PARDEE 
and  WALKER,  Circuit  Judges,  and  FOSTER,  District  Judge. 

PER  CURIAM.  After  a  full  consideration  of  this  case,  we  conclude  that 
the  decree  appealed  from  is  correct,  and  it  is  therefore  affirmed. 


(236  Fed.  1021) 

THE  PRUDENCE.  (Circuit  CJourt  of  Appeals,  Fourth  Circuit  November 
7,  1912.)  No.  1092.  Appeal  from  the  District  Court  of  the  United  States  for 
the  Eastern  District  of  Virginia,  at  Norfolk.  Libels  by  Rosa  Lee  Cherry, 
administratrix  of  Benjamin  Luther  Cherry,  deceased,  and  by  Lena  E.  Harper, 
administratrix  of  Lee  Harper,  deceased,  against  the  steam  tug  Prudence. 
From  decrees  for  libelants  (191  Fed.  993),  defendant  appeala  Affirmed.  Ed* 
ward  R.  Baird,  Jr.,  of  Norfolk,  Va.,  for  a];^>ellant    Henry  Bowden  and  E. 
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R.  F.  Wells,  both  of  Norfolk,  Va.,  for  appellees.    Before  OOFT  and  PRITCH- 
ARD,  Circuit  Judges,  and  CONNOR,  District  Judge. 

PER  CURIAM.  We  readi  the  condoslon  that  the  court  below  properly 
viewed  the  conflicting  evidence  on  which  Its  decree  was  based,  and  that  Its 
disposition  of  the  case  under  aU  the  drcomstanceB  attending  it  ia  without  er- 
ror.   Affirmed. 


(236  Fed.  1021) 

RODEN  V.  DETTBRING.  (Circuit  Court  of  Appeals,  Ninth  Circuit  Sep- 
tember 11, 1916.)  No.  2708.  In  Error  to  the  District  Court  of  the  United  States 
for  the  Northern  Divicdon  of  the  Western  District  of  Wadiington.  Farrell, 
Kane  A  Stratton  and  Stanley  J.  Padden,  all  of  Seattle,  Wash.,  for  plaintUT 
in  error.  Griflln  &  Grlffln,  of  Seattle,  Wash.,  for  defendant  in  error.  Or- 
dered, upon  due  consideration,  writ  of  error  dismissed,  with  costs  in  taror 
of  defendant  in  error  and  against  plaintiff  in  error. 


(236  FM.  1021) 

SAVANNAH  &  N.  W.  RT.  v.  UMON  TRUST  CO.  et  al.  (arcuit  Court  of 
Appeals,  Fifth  Circuit  November  3,  1916.)  No.  2841.  Appeal  from  the  Dis- 
trict Court  of  the  United  States  for  the  Southern  District  of  Georgia ;  W.  W. 
Lambdln,  Judge.  Suit  by  the  Union  Trust  Company  against  the  Great  East- 
em  Lumber  Company,  In  which  the  Savannah  &  Northwestern  Railway  inter- 
vened. From  the  decree  in  favor  of  complainant  intervener  appeals.  Modi- 
fled  and  affirmed.  Robert  M.  Hitch  and  Remer  L.  Denmarfe,  both  of  Savan- 
nah, Ga.,  for  appellant  William  L.  Clay  and  Frederick  T.  Saussy,  both  of 
Savannah,  Ga.,  for  appeUees.  Before  PARDEE  and  WALKER,  arcuit  Judg- 
es, and  CALL,  District  Judge. 

PER  CURIAM.  This  is  an  appeal  from  a  final  decree  against  the  Savannah 
&  Northwestern  Railway,  intervener  in  a  suit  for  foreclosure  of  mortgage  on 
real  and  personal  property,  wherein  the  Union  Trust  Company  was  complain- 
ant and  the  Great  Eastern  Lumber  Company  was  respondent  The  decree 
appealed  from  is  in  favor  of  the  Union  Trust  Company,  foreclosing  a  certain 
contract  of  purchase  by  the  Savannah  &  Northwestern  Railway  from  the 
Great  Eastern  Lumber  Company  of  part  of  the  property  covered  by  the  mort- 
gage sought  to  be  foreclosed  in  the  main  suit  The  record  shows  that  the 
Union  Trust  Company  was  fully  entitled  to  a  decree  of  foreclosure  against 
the  Savannah  &  Northwestern  Railway.  The  decree  rendered  in  the  case, 
however.  Is  apparently  more  in  the  nature  of  a  forfeiture  than  the  foreclosure 
to  which  the  Union  Company  was  entitled,  and  is  erroneous  in  that  respect 
and  should  be  modified,  so  as  to  make  the  decree  rendered  read  as  follows: 
It  is  th«*efore  ordered,  considered,  and  adjudged  that  all  the  right  title,  and 
interest  of  the  Savannah  &  Northwestern  Railway  in  the  properties  of  tlie 
defendant  under  the  contract  of  purchase  referred  to  in  said  intervention, 
and  particularly  all  of  its  right  title,  and  interest  of,  in,  and  to  the  properties, 
rights,  and  oiH;K>sitlons  hereinbefore  described  in  this  decree,  and  particularly 
on  pages  102, 103,  and  104  in  paragraph  (b),  parcel  (2),  are  terminated  and  f ore- 
(dosed.  It  is  furth»  ordered,  adjudged,  and  decreed  that  unlees  the  Savan- 
nah &  Northwestern  Railway,  within  10  days  from  the  date  of  thia  decree, 
.pay  the  amount  herein  adjudged  due  and  payable  by  the  Savannah  &  North- 
western Railway,  to  wit  the  sum  of  ^4^*02,  with  interest  thereon  at  the 
rate  of  7  per  cent  per  annum  from  January  1,  1915,  into  the  registry  of  the 
court,  an  order  of  sale  issue  to  the  special  master  herein  appointed,  directing 
him,  after  due  advertisement  to  sell  the  said  property,  ri^ts,  and  oppositions 
herein  described,  free  from  all  and  any  right  equity,  interest  or  dalm  what- 
soever of  the  Savannah  &  Northwestern  Railway  in  and  to  the  same.  The 
proceeds  of  said  sale  to  be  applied  to  the  payment  of  the  said  amount  of 
$24,238.02,  with  Interest  thereon  at  the  rate  of  7  per  cent  per  annum  from 
January  1,  1915,  and  all  costs  Justly  taxable  against  the  Savannah  &  North- 
western Railway,  and  any  bcdance  to  be  paid  to  the  said  railway.  For  any  de- 
ficiency Judgment  may  be  entered  in  ffeivor  of  the  reoelven  in  this  oanse  against 
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the  Savannab  &  Northwestern  Hallway  for  the  same,  and  execution  Issue  there- 
for. This  modification  is  ordered,  and,  so  modified,  the  decree  appealed  from 
is  affirmed,  with  costs  of  appeal  to  be  paid  by  the  appellees. 


(236  Fed.  1022) 

SOO  HOO  SONG  V.  UNITED  STATES.  (Circuit  Court  of  Appeals,  Ninth 
Circuit  October  3,  1916.)  No.  2806.  In  Error  to  the  District  Court  of  the 
United  States  for  the  Southern  Division  of  the  Southern  District  of  California. 
Paul  W.  Schenck  and  Richard  Klttrelle,  both  of  Los  Angeles,  Cal.,  for  plaintiff 
in  error.    Albert  Schoonover,  U.  S.  Atty.,  of  I/)S  Angeles,  Cal. 

PER  CURIAM.  This  case  having  been  reached  for  argument,  counsel  for 
the  defendant  in  error  moved  the  dismissal  of  the  writ  of  error  therein  for 
the  noncompliance  by  the  plaintiff  In  error  with  the  provisions  of  rules  23 
and  24  of  the  rules  of  practice  of  this  court  (231  Fed.  v,  vi,  144  C.  C.  A.  v,  vl), 
which  motion  was  duly  submitted  to  the  court  for  consideration  and  decision. 
And  it  appearing  to  the  court  that  the  record  herein  has  not  been  printed  as 
required  by  said  rule  23,  and  it  further  appearing  to  the  court  that  the  coun- 
sel for  the  plaintiff  in  error  has  failed  to  file  with  the  derk  of  this  court  a 
printed  brief  at  least  15  days  before  the  case  was  called  for  argument,  as  re- 
quired by  said  rule  24,  and  that,  according  to  this  rule,  the  plaintiff  in  error 
is  in  default,  and  that,  as  prescribed  by  section  5  thereof,  the  case  may  be 
dismissed  on  motion,  on  consideration  whereof,  it  is  now  here  ordered  and  ad- 
Judged  by  this  court  that  the  said  motion  be  and  hereby  Is  granted,  and  that 
the  writ  of  error  in  this  case  be  and  hereby  is  dismissed,  for  the  noncompli- 
ance by  the  plaintiff  in  error  with  the  provisions  of  rules  23  and  24  of  the 
rules  of  practice  of  this  court 


(236  Fted.  1022) 

STANDARD  STEEL  CO.  Y.  ALABAMA  &  G.  S.  R.  CO.  et  al.  (Circuit 
CJourt  of  Appeals,  Fifth  Circuit.  October  31,  1916.)  No.  2840.  In  Error  to  the 
District  Court  of  the  United  States  for  the  Northern  District  of  Alabama; 
William  I.  Grubb,  Judge.  Augustus  Benners,  of  Birmingham,  Ala.,  for  plain- 
tiff in  error.  J.  T.  Stokely  and  A.  G.  Smith,  both  of  Birmingham,  Ala.,  for 
defendant  in  error.  Before  PARDEE  and  WAIiKER,  Circuit  Judges,  and 
CALL,  District  Judge. 

PER  CURIAM.  The  only  assignment  of  error  presented  in  this  case  is  that 
"the  court  erred  in  instructing  the  Jury  in  writing  at  the  request  of  defendants 
to  find  a  verdict  for  them."  We  have  considered  the  evidence  in  the  light  of 
briefs  of  counsel,  and  conclude  that  the  evidence  fully  Justified  the  direction 
complained  of.    The  Judgment  of  the  District  Court  is  affirmed. 


(236  Fed.  1022) 

THOMSON  ELECTRIC  WELDING  CO.  et  aL  v.  BARNEY  &  BERRY,  Inc. 
(Circuit  Court  of  Appeals,  First  Circuit.  June  14,  1916.)  No.  1115.  Appeal 
from  the  District  Court  of  the  United  States  for  the  District  of  Massachusetts. 
Application  for  leave  to  apply  to  District  Court  for  leave  to  amend  answer. 
Before  PUTNAM  and  BINGHAM,  Circuit  Judges,  and  ALDRICH,  District 
Judge. 

PER  CURIAM.  We  have  carefully  examined  the  Bouchayer  French  patent. 
No.  330,200,  relied  upon  by  the  defendants,  in  their  application  for  leave  to 
apply  to  the  District  Court  to  amend  their  answer,  as  an  anticipation  of  the 
patent  in  suit.  No.  1,046,066,  Issued  to  Harmatta,  and  are  of  the  opinion  that 
it  is  not  material  upon  the  question,  or  at  the  least,  that  it  does  not  present 
such  clear  and  convincing  proof  as  is  calculated  to  bring  about  a  different  re- 
sult firom  that  reached  in  our  opinion  handed  down  in  this  case  on  the  5th 
day  of  October,  1915.  It  seems  rather  to  present  a  device,  the  essential  fea- 
tures, mode  of  operation,  and  the  result  of  which  are  entirely  different  from 
those  disclosed  in  the  Harmatta  patent.    Application  denied. 
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(236  Fed.  1023) 

TRUST  CO.  OF  GEORGIA  et  al.  v.  BLAKBLT  OIL  ft  FERTILIZER  CO.* 
(arcnlt  Court  of  Appeals,  Fifth  Circuit  October  25,  1916.)  No.  2950.  In 
Error  to  the  District  Court  of  the  United  States  for  the  Northern  District 
of  Georgia ;  William  T.  Newman,  Judge.  Clifford  L.  Anderson  and  Daniel  W. 
Rountree,  both  of  Atlanta,  Ga.,  for  plaintiffs  in  error.  B.  R.  Collins,  of  Blake- 
ly,  Ga.,  for  defendant  in  error.  Before  PARDEE  and  WALB^JR,  Circuit 
Judges,  and  GRUBB,  District  Judge. 

PER  CURIAM.  On  examination  of  the  record,  in  connection  with  the 
briefs  of  counsel,  we  find  no  reversible  error  in  the  rulings  of  the  trial  judge, 
either  as  to  the  admission  of  evidence  or  in  his  charge  or  refusals  to  charge 
the  Jury.  The  verdict  seems  to  be  responsive  to  and  supported  by  the  evi- 
dence.   The  Judgment  of  the  District  Court  is  affirmed. 

^Rehearing  denied  December  18,  1918. 
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ABANDONMENT. 

See  Canals,  ^=»3;  Insurance,  ^=»469;  Patents, 

ABSTRACTION. 

See  Banks  and  Banking,  ^=:>257. 

ACCOMMODATION  PAPER. 

See  Bills  and  Notee,  «=>262. 

ACCOUNT. 

See  Corporations,    «3>180;     Patents,    «=9280, 
S24. 

ACT  OF  GOD. 

See  Carriers,  «=>122,  123. 

ADJOINING  Landowners. 

See  Towage. 

ADMIRALTY. 

See  Collision;    Shipping. 

I.  JtTBISDIOTIOK. 

€=»20  (U.S.C.CA.)  Though  a  seaman  of  a  Cal- 
ifornia corporation  Injure^  while  on  one  of  its 
vessels  recovered  judgment  against  the  corpora- 
tion, held,  that  on  its  bankruptcy  the  federal 
courts  had  jurisdiction  of  a  libel  in  admiralty 
against  the  stockholders,  who  were  also  primarily 
liable  under  the  California  Constitution.— Butt- 
ner  v.  Adams,  315. 

adverse  POSSESSION. 

See  limitation  of  Actions. 

I.  HATUBE  AND  BSQUISITE8. 
'  -  fF) '  Hosttle  CllKTa«tev  of  Possewiltfn* 

€==>68  (U.S.CC.A.)  Mere  occupancy  of  land,  if 
unaccompanied  by  any  daim  of  ownership,  no 
matter  how  long  continued,  does  not  confer 
title.— United  States  v.  New  Orleans  Pac.  Ry. 
Co.,  153. 


<3=»85(3)  fU.S,C.C.A.)  Evidence  held  insufficient 
to  show  that  an  occupant  of  land  patented  to 
another  held  the  land  or  any  part  of  it  ad- 
versely under  a  claim  of  right  for  the  requi- 
site period.- United  States  v.  New  Orleans  Pac. 
Ry.  Ca,  158. 

AFFIDAVITS. 

See  Chattel  Mortgages,  ^=s>63. 

AGENCY. 

See  Principal  and  Agent 

AGGREGATION. 

See  Patents,  «e»26. 

ALIENATION. 

See  Indians,  ^^s>15. 

ALIENS. 

II.  EXCI<irSIOH  OR  EXP1TI.SIOH. 

^=s>29  (U.S.C.CA.)  The  prima  facie  case  made 
by  certificate  as  to  the  status  of  the  alien  as  a 
student  may  be  overcome  by  the  other  facts 
in  the  case.— lo  Pong  v.  Dunn,  56. 
^=:>3I  (U.S.C.CA.)  A  Chinese  person,  admitted 
on  a  certificate  as  a  student  under  Act  May  6, 
1882,  §  6,  as  amended  by  Act  July  5,  1884, 
may  be  deported  on  order  of  Secretary  of  La- 
bor, on  ground  that  certificate  was  procured  by 
fraud.— to  Pong  v.  Dunn,  56. 
«=5>32(2)  (U.S.C.CA.)  As  Chinese  Exclusion 
Act  Sept  13,  1888,  vests  power  to  deport 
CJhinese  aliens  solely  in  the  judiciary,  the  only 
power  of  the  Secretary  of  Labor  to  deport  an 
alien,  though  he  be  a  Chinese  person,  is  de- 
rived from  Immigration  Act  Feb.  20,  1967.— 
Backus  V.  Owe  Sam  Goon,  159. 

Under  Immigration  Act  Feb.  20,  1907,  the 
Secretary  of  Labor  can  order  deportation  of  an 
alien   pnly   when    he   has   entered    the   United 
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States  within  the  three  years  preceding  his  ar- 
rest by  immigration  authorities.— Id. 
«=>32(8)  (U.S.C.C.A.)  The  Secretary  of  Labor 
cannot  order  the  deportation  of  an  alien  on 
the  ground  that  he  entered  in  violation  of  Im- 
migration Act,  where  the  judgment  is  based 
on  mere  conjecture.— Backus  v.  Owe  Sam  Gk>on, 
159. 

Though  petitioner,  a  Chinese  person,  was 
found  in  Arizona  in  a  refrigerator  car,  evidence 
that  a  resident  of  Mexico,  before  an  immi- 
gration inspector,  identified  petitioner  from  his 
photograph  as  one  who  had  been  in  Mexico, 
held  insufficient  to  justify  deportation  on  ground 
he  had  within  three  years  entered  from  Mexico 
in  violation  of  Immigration  Act.— Id. 
^=s>32(9)  (U.S.G.G.A.)  A  judgment  overruling 
demurrer  to  petition  of  a  Chinese  person  for  ha- 
beas corpus  to  obtain  release  from  imprison- 
ment under  Secretary  of  Labor's  order  of  de- 
portation held  not  subject  to  attack  on  the 
ground  that  order  of  deportation  was  found  in- 
valid solely  under  the  Chinese  Exclusion  Act 
and  not  Immigration  Act.— Backus  v.  Owe  Sam 
Goon,  159. 

<®=»32(13)  (U.S.G.C.A.)  Where  fraud  in  procur- 
ing a  certificate  on  which  a  Chinese  person  was 
admitted  as  a  student  is  under  Act  May  6, 
18S2,  §  6,  as  amended  by  Act  July  5,  1884, 
is  charged,  the  action  of  the  Secretary  of  La- 
bor is  conclusive,  if  the  proceedings  and  hear- 
ing were  fair. — Lo  Pong  v.  Dunn,  56. 
<S=>32(13)  (U.S.G.CJL.)  While  the  courts  can- 
not review  evidence  on  which  immigration  au- 
thorities ordered  the  deportation  of  an  alien 
on  ground  that  he  was  in  United  States  in 
violation  of  Immigration  Act,  courts  may  con- 
sider jurisdictional  question  of  whether  there 
is  evidence  to  support  finding  of  the  immigra- 
tion authorities.- Backus  v.  Owe  Sam  Goon, 
159. 

m.   IMMIGItATIOH. 

®=>44  (U.S.C.CA.)  Under  Immigration  Act 
Feb.  20,  1907,  §  24,  an  immigration  inspector  is 
not  authorized  to  administer  an  oath  to  take 
evidence  in  a  proceeding  for  the  deportation 
of  an  alien.— Backus  v.  Owe  Sam  Goon,  159. 

ALLOTMENT. 

See  Indians,  9=»13,  15. 

AMENDMENT. 

See  Pleading,  «=»261. 

AMOUNT  IN  CONTROVERSY. 

See  Bankruptcy,  ^=»450^  ;    Courts,  9=»330. 

ANCILLARY  JURISDICTION. 

See  Courts,  «=s>264. 

ANIMALS. 

See  Carriers,  «=»^15-230;    Railroads,  «a»305. 

ANSWER. 

See  Pleading,  ^=s>261. 


APPEAL  AND  ERROR. 

See  Courts,  ^=»356;    Criminal  Law,  ^=»ia32- 
1184. 

For  review  of  rulings  in  particular  actions  or 
proceedings,  see  also  the  various  specific  topics. 

V.  PBESEHTATIOH    AKD    RE8EBVA- 

TION  TN  IiOWEB  COURT  OF 

OBOUNBS   OF  BJSVTEW. 

(A)  Issues  and  ^oestloits  In  Vo'wrmr  <k»urt. 

«=>I73(1)  (U.S.C.CwA.)  A  defense  not  regarded 
by  trial  court  or  included  in  agreed  statement  of 
facts  cannot  be  considered  on  defendant's  ap- 
peal.—Alaska  Salmon  Co.  v.  Territory  of  Alas- 
ka, 272. 

(B)  ObJectloiiS  asd  Wotiomm,  and  Rnllngr* 

THereom. 

^=s>l84  (U.S.C.CA.)  Where  a  case  was  tried 
by  the  court  as  one  in  equity  without  objection, 
the  point  that  the  case  was  an  action  at  law 
cannot  be  raised  on  appeal— Babcock  &  Wilcox 
v.  American  Surety  Co.  of  New  York,  472. 

<S=»2I6(1)  (U.S.C.C.A.)  The  construction  plac- 
ed upon  a  contract  by  a  trial  court  in  its  in- 
structions cannot  be  reviewed,  where  no  differ- 
ent instructions  on  the  point  were  requested 
and  no  exceptions  taken  to  those  given. — ^Alvei^ 
son  V.  Oregon-Washington  R.  &  Nav.  Co.,  463. 

(C)  Bzeeptioiui. 

^=s>263(l)  (U.S.C.CJL)  The  construction  plac- 
ed upon  a  contract  by  a  trial  court  in  its  in- 
structions cannot  be  reviewed,  where  no  differ- 
ent instructions  on  the  point  were  requested, 
and  no  exceptions  taken  to  those  given. — ^AJver- 
son  V.  Oregon- Washington  R  &  Nav.  Co.,  46*i. 

«=s>272(2)  (U.S.C.C.A.)  In  the  federal  courts, 
exceptions  to  instructions  given,  or  to  the  re- 
fusal to  give  instructions  requested,  to  be  con- 
sidered by  an  appellate  court,  must  be  taken  at 
the  trial  and  whUe  the  jury  is  at  the  bar,  and 
such  fact  must  affirmatively  appear. — Alverson 
V.  Oregon-Washington  R.  &  Nav.  Co.,  463. 

<8=»273(6)  (U.S.C.CJL)  An  exception  to  a 
charge,  which  is  general,  and  fails  to  specify  the 
particular  part  claimed  to  be  erroneous,  is  in- 
sufficient, though  where  the  excerpt  quoted 
showed  tJie  contention  made,  and  it  was  raised 
by  motions  for  an  instructed  verdict,  it  will  be 
considered.— Cisco  v.  Lo(H>er,  468. 

VJUU  EFFECT   OF  TRANSFER  OF 

CAUSE  OR  PROCEEDINGS 

THEREFOR. 

(A)  Powers    aad    Proeeedtnva    of    liOvrer 
Court* 

^=s>438  (U.S.C.CA.)  Where,  after  perfection  of 
an  appeal  in  a  patent  case,  defendant  discovered 
new  evidence,  fceW,  that  a  motion  to  reopen  the 
case  should  by  appellate  court  be  directed  to 
District  Court  for  consideration,  so  that  if  it 
should  find  the  case  should  be  reopened  it  might 
apply  for  dismissal  of  appeal  and  remand  of 
record.— Wagner  v.  Meccano,  Limited,  202. 
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X.  BECOBD  AND  PBOOEBDINOS  HOT 

IN  RECORD. 

(A)  Matters  to  be  Sbovrn  by  Record. 

«=>50l(4)  (U.S.C.C^.)  In  the  federal  courts, 
the  fact  of  exceptions  to  instructions  given,  or 
to  the  refusal  to  give  instructions  requested,  to 
be  considered  by  an  appellate  court,  must  aJP- 
firmatively  appear.— Alverson  v.  Oregon-Waali- 
ington  R.  &  Nav.  Co.,  463. 

XI.  ASSIONMEIVT  OF  ERRORS. 

«=>728(1)  (U.S.C.C.A.)  Assignments  of  error 
complaining  of  the  admission  or  exclusion  of 
evidence,  but  not  quoting  the  evidence  as  re- 
quired by  rule  24  (150  Fed.  xxxiii,  79  C.  C.  A. 
xxxili),  and  unsupported  by  argument  or  rea- 
sons in  the  brief,  will  not  be  considered.— Cisco 
V.  Looper,  468. 

«=5>743(1)  (U.S.C.C.A.>  Where  neither  assign- 
ment of  errors  nor  brief  of  appellants  referred 
to  any  pleadings  or  proof  in  the  record  which 
would  have  sustained  the  decree  they  contended 
should  have  been  rendered,  the  contention  must 
be  overruled  on  appeal— Broatch  v.  Boysen, 
568. 

<8=>744  rU.S.C.CA.)  Under  rule  11,  Circuit 
Court  of  Appeals,  Eighth  Circuit  (91  Fed.  vi, 
32  C.  C.  A.  Ixxxviii),  an  appeal  should  be  dis- 
missed, where  the  assignment  of  errors  was  not 
filed  at  the  time  of  the  granting  of  the  appeal 
or  the  filing  of  a  supersedeas  Bond,  but  came 
nearly  a  month  later.— Reed  v.  Anderson,  477. 

Xn.   BRIEFS. 

<©=»760(1)  (U.S.C.C.A.)  Where  neither  assign- 
ment or  errors  nor  brief  of  appellants  referred 
to  any  pleadings  or  proof  in  tne  record  which 
would  have  sustained  the  decree  they  contend- 
ed should  have  been  rendered,  the  contention 
must  be  overruled  on  appeaL— Broatch  v.  Boy- 
sen,  66a 

XVI.  REVIEW. 
(A)  Seope  and  Bxtent  In  Ctoneml. 

<8=»843(2)  (U.S.C.C.A.)  Where  an  appeal  in  a 
proceeding  involving  claims  against  a  bankrupt 
was  by  stipulation  limited  to  two  claims  involv- 
ing only  preference,  question  whether  claimant 
had  been  paid  need  not  be  reviewed,  after  a 
decision  that  claimant  was  not  entitled  to  pref- 
erence as  to  one  claim,  and  that  the  other 
claim  was  unenforceable.— Citizens'  Trust  Co. 
V.  Mullinix,  187. 

«=5>843(4)  (U.S.C.C.A.)  Where  the  judgment 
was  reversed  on  other  grounds,  and  the  failure 
of  the  answer  to  urge  a  particular  defense  could 
be  cured  by  amendment,  the  question  whether 
the  answer  raised  the  defense  need  not  be  de- 
termined.—American  Smelting  &  Refining  C>>. 
v.  Riverside  Dairy  &  Stock  Farm,  562. 

i€J)  Parties  BnUUed  to  Allege  Brror. 

<g=5>878(6)  (U.S.C.C.A.)  Where  defendant  did 
not  appeal  from  a  decree  awarding  it  affirma- 
tive relief,  the  propriety  of  the  denial  of  some 
of  the  relief  sought  by  defendant  cannot  be  re- 
viewed.— Lasswell  Land  &  Lumber  Co.  v.  Lee 
Wilson  &  Co.,  454. 


«&=>882(8)  (U.S.C.CA.)  Where  defendant  read 
in  evidence  depositions  taken  by  plaintiff,  de- 
fendant cannot  complain  on  appeal  that  the 
depositions  contained  incompetent  and  hearsay 
evidence.— Chicago  &  E.  I.  R.  Co.  v.  Collins 
Produce  Co.,  16&. 

(F)  Discretion  of  Lower  Conrt. 

«=»959(4)  (U.S.C.C.A.)  The  discretion  of  the 
trial  court  in  ruling  upon  proposed  amendment 
to  answer  to  set  up  additional  defenses  after 
conclusion  of  evidence  is  subject  to  review  in 
case  of  abuse.— Ames  v.  Sullivan,  192. 

(G)  <lnestlons    of  Fact,  Verdicts,  and  Find- 
inss« 

^990  (U.S.C.CA.)  While  an  appeal  in  equity 
brings  up  all  the  facts  for  review,  there  must 
come  a  time  when  the  suitors'  right  to  new 
investigations  of  complicated  occurrences  is 
properly  limited  to  the  indication  of  palpable 
error.— De  Laski  &  Thropp  Circular  Woven 
Tire  CJo.  v.  United  States  Tire  CJo..  6. 
«=»I009(2)  (U.S.C.CA.)  A  finding  by  the  trial 
court  will  be  deferred  to  on  appeal,  where  the 
evidence  does  not  convincingly  point  to  a  dif- 
ferent conclusion. — Columbia  Graphophone  (Jo. 
V.  Searchlight  Horn  Co.,  345. 
«=>I009(4)  (U.S.CC.A.)  Findings  of  fact  by  the 
chancellor,  though  not  conclusive  on  appeal, 
are  presumptively  correct,  and  unless  clearly 
against  the  weight  of  the  evidence,  will  not  be 
disturbed,  particularly  where  the  testimony  was 
given  orally.— United  States  v.  (irass  Creek  Oil 
&  Gas  C<).,  5a3. 

^=s>l022(l)  (U.S.C.CA.)  A  report  of  the  mas- 
ter, approved  by  the  trial  judge,  is  presump- 
tively correct,  and  will  not  be  disturbed  by  the 
appellate  court  unless  some  obvious  error  of 
law  or  serious  mistake  in  considering  the  evi> 
dence  has  occurred.— Lasswell  Land  &  Lumber 
Co.  V.  Lee  Wilson  &  Co.,  454. 

(H)  Harmless  Brror. 

^=» 1 047(3)  (U.S.C.CA.)  Where  evidence  of  in- 
consistent statements  made  by  witness  out  of 
court  was  hearsay,  error  in  refusal  of  court 
to  permit  defendant,  transcript  of  witness'  tes- 
timony at  former  trial  being  read  on  account  of 
his  absence  from  state^  to  withdraw  statement 
that  questions  as  to  witness'  inconsistent  state- 
ments were  not  for  imi>eachment,  was  harmless. 
—Great  Northern  Ry.  Co.  v.  Ennis,  227. 
«=»I050(1)  (U.S.C.CA.)  Error  in  permitting 
counsel  to  read  from  the  testimonv  of  one  of 
defendant's  witnesses  given  at  a  former  trial 
is  harmless,  where  the  extract  tended  in  no  way 
to  contradict  his  testimony  given  at  the  second 
triaL— Tacoma  Ry.  &  Power  Co.  v.  Cothary, 
184. 

<8=»I050(1)  (U.S.C.CA.)  In  ejectment  for  a 
mining  claim,  where  defendant  contended  plain'* 
tiflTs  rights  were  lost  by  failure  to  do  assess- 
ment work,  but  admitted  he  had  driven  off  one 
sent  to  do  such  work,  improper  admission  of  let- 
ter written  by  such  person  to  plaintiff's  prede- 
cessor in  title,  reciting  such  facts,  was  not  prej- 
udicial, though  its  statement  of  the  threats  was 
slightly  different  from  defendant's.— Ames  t. 
Sullivan.  192. 
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^^1050(3)  (U.S.O.CJL)  In  an  action  hj  one 
struck  by  an  electric  car  while  attempting  to 
pass  from  the  right  of  way  through  a  turn- 
stile, erroneous  admission  of  evidence  as  to  its 
condition  held  harmless;  the  negligence  relied 
on  being  that  of  the  operatiyes  of  the  car. — 
Tacoma  Ry.  &  Power  Co.  y.  Ck>thary,  184. 
€=>I067  (U.S.O.CJL)  In  a^n  action  to  recover  a 
payment  by  bankrupt  corporation  dischar^ng  a 
loan  made  by  defendant  to  one  of  its  officers, 
refusal  of  a  charge  raising  question  whether 
defendant  had  reason  to  believe  officer  was  us- 
ing funds  of  corporation  held  not  prejudicial 
to  plaintilE  in  view  of.  other  charges  given.— 
Smith  V.  Robins,  324. 

«5»l067;(U.S.C.aA.)  In  an  action  for  injuriea 
to  growing  crops,  the  refusal  of  an  instruction 
correctly  stating  the  measure  of  damages  is  re- 
versible error,  where  no  such  instruction  waa 
given.— American  Smelting  &  Refining  Co.  v. 
Riverside  Dairy  &  Stock  Farm,  562. 
^=»I067  (U.S.C.O.A.)  In  an  action  for  breach 
of  contract  to  make  monthly  deliveries  of  coal, 
where  damages  awarded  were  less  than  those 
which  defendant  admitted  if  contract  was  made, 
and  court  failed  to  charge  on  damages  in  view 
of  an  agreement  to  spread  deliveries  over  en- 
tire month,  held,  that  failure  was  prejudicial.— 
New  York  &  Philadelphia  Coal  &  Coke  Co.  t. 
Meyersdale  Coal  Co.,  588. 

XVn.  DETERMIKATIOK  AND  piBTO^ 
SITtON  OF  CAUSE. 

(F)   Mandate    and   Proceedings    In   Ijower 
Court. 

^1197  (U.S.C.OJ^.)  After  dismissal  and  re^ 
ma.nd  on  appeal,  on  discovery  of  new  evidence, 
held  that  the  decree  being  interlocutory^  the 
District  Court  is  not  deprived  of  power  to  set 
aside  its  decree  and  reopen  the  case  because  a 
term  expired  while  the  appeal  waa  pending.^ 
Wagner  v.  Meccano,  Limited,  202. 

APPLIANCES. 

See  Master  and  Serv^t,  9=»124. 

APPLICATION. 

^ee  Banks  and  Banking,  ^=9l34* 

APPOINTMENT. 

S^  Attorhey   General,  ^=s>2;    Criminal  Law, 


APPRAISAL 

gee  Indians,  ^922. 

APPROVAL 

See  Appeal  and  Error,  ^=»1022. 

ARMY  AND  NAVY. 

«=>5«/2  (U.S.C.C.A.)  Under  Dick  Law,  1903,  as 
amended  in  1908,  Const  art.  h  8  8,  and  Act 
June  3,  1916,  §§  58,  70,  members  k>t  the  Massa- 
chusetts militia  who  had  taken  oath  to  sup- 
port federal  Constitution  are,  though  they  did 
not  elect  to  enlist  under  the  new  law  for  the  na- 
tional defense,  subject  to  being  called  out  by 


the  President  to  repel  invasion,  put  down  in- 
surrection, etc.— Sweetser  v.  Emerson,  351; 
Same  t.  LoWell,  809. 

ASSAULT  AND  BATTERY. 

See  Criminal  Law,  «s»371 ;   Ldmiutioa  of  Ac* 
tions,  ^=9118. 

I.  CIVIL    TiTABTTilTY. 

(A)  Aeta   Constftntlns   AM««lt  or  BattevT 
and  LlabUltT  Slierefor* 

^=»18  (U.S.C.C.A.)  Where  defendadta  partid- 
Pfited  in  a  scheme  to  terrorize  laborers  of  a 
nline  into  joining  the  union,  and  were  present 
when  plaintiff,  an  employ^,  was  assaulted,  de- 
fendants are,  where  they  encouraged  the  as- 
sault by  words,  gestures,  or  signs,  liable  as 
princitMUs.  though  they  did  not  actoally  com- 
mit it— Cisco  v.  Looper,  468. 

ASSESSMENT. 

See  Municipal  Corporations,  ^=»488-516. 

ASSESSMENT  WORK. 

See  Bifinea  aiid  Minerals,  ^s»23^ 

ASSETS. 

See  Banks  and  Banking,  ^=994. 

ASSIGNME^TT  OF  ERRORS. 

See  Appeal  and  Error,  «s9728-766;  Criminal 
.Law,  «s>1015k  U7& 

ASSIGNMENTS. 

See  Mechanics'  Liens,  «=>202,  203;    Patents, 

<fr»289 , 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

See  Bankruptcy,  ^s>60. 

ASSISTANT  AHORNEY  GENERAL 

$ee  Attdmey  General,  ^=>2. 

ASSOCIATIONS. 

See  Bunding   and   Loan  Assodations;    Inaor- 
ance,  ^=»719. 

ASSUMPTION  OF  RISKS. 

See  Collision,  ^s»91 ;  Master  and'  Servant,  C» 
217-JJ34,  288.  . 

ATTACHMENT. 

See  Courts,  ^=»866;    Garnishment; 

AnORNEY  AND  CLIENT. 

See  Bankruptcy,     ^s»474;      Costs,     ^=>196; 
Grand  Jtry,  <93»84. 
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ATTORNEY  GENERAL 

See  Criminal  Law,  ^=»822. 
«=>2  (U.S.COm^)  Under  Act  June  80,  1906, 
Rev.  St  $1  161,  177,  S48,  360,  attorney,  not 
resident  of  district  wherein  prosecutions  were 
instituted,  having  been  appointed  special  as- 
sistant by  letter  signed  by  Assistant  Attorney 
General,  for  Attorney  General,  held  qualified  to 
act.— May  v.  United  States,  647. 

Assistant  to  Attorney  General  appointed  for 
special  prosecutions  under  Rev.  St.  {{  161,  177, 
848,  360,  and  Act  June  30,  1906,  held  at  least 
a  de  facto  officer. — Id, 

A  specially  appointed  assistant  to  Attorney 
General,  not  resident  of  district  wherein  prose- 
cution is  had,  should  present  duly  certified 
copies  of  his  appointment  and  oath  of  office  to 
any  court  in  which  he  is  called  upon  to  act,  so 
that  the  same  may  be  recorded.--Ia. 

BANK  NOTES. 

See  Counterfdting,  ^=»2,  5. 

BANKRUPTCY. 

See  Appeal  and  Ehrror,  <d=»843;   Costs,  ^=s>32; 
Criminal  Law,  ^=5>639;   Receivers,  ^=s>199. 

n.  PEimOH,  ABJUDICATION,  WAR- 
BANT,  AND  OirSTODY  OF 
PROPERTY. 

(A)  Jarlsdletlon  and  Course  of  Prooednre 
In  Ctoneval. 

^=s>ll  (U.S.C.C^)  Under  Bankruptcy  Act 
July  1,  1898,  8  2,  cl.  20,  as  amended  by  Act 
June  25,  19l0,  8  2,  and  despite  section  70a, 
held  that  receiver's  selection  as  trustee  before 
obtaining  in  ancillary  proceedings  possession 
of  fundsneldby  receiver  of  state  court  does  not 
deprive  District  Court,  entertaining  ancillary  pro- 
ceedings, from  deciding  daims  of  resident  cred- 
itors to  priorities.— Emerson  v.  Castor,  239. 

As  District  Courts  in  bankruptcy  possess  an- 
cillary jurisdiction  to  make  orders  and  issue 
process  in  aid  of  proceedings  pending  in  other 
districts,  such  ancillary  jurisdiction  carries  with 
it  power  for  the  anollary  tribunal  to  decide 
questions  of  liens  and  priorities  to  property 
over  which  it  exercises  jurisdiction.—Ia. 
^s>20(l)  (U.S.C.aA.)  An  adjudication  in  bank- 
ruptcy places  all  property  of  bankrupt  in  cus- 
todia  legis,  and  although  under  state  laws  cred- 
itors of  bankrupt  in  his  capacity  as  a  private 
banker  have  priority  in  assets  devoted  to  that 
business,  court  of  bankruptcy  had  jurisdiction 
to  distribute  such  assets.--State  of  Missouri  v. 
Angle,  640. 

That  agents  of  state  bank  examiner  took  pos- 
session of  assets  of  private  bank  does  not  con- 
fer jurisdiction  on  state  court  as  against  court 
of  bankruptcy  in  which  a  petition  in  bankrupt- 
cy against  the  owner  was  filed  prior  to  appli- 
cation in  state  court  for  receiver  to  take  over 
his  property.— Id. 

{€J)  lAirolvAtarr  Proeoedlnva. 

^s>60  (U.S.C.C.A.)  An  instrument  whereby  a 
corporation    appointed    persons    as    its    agents 


and  trustees  to  wind  up  Its  affairs,  to  collect 
outstanding  accounts,  pay  debts,  etc.,  held  not  a 
general  assignment,  within  the  Bankruptcy  Act, 
or  state  statutes,  constituting  an  act  of  bank" 
ruptcy.— In  re  Ambrose  Matthews  &  Co.,  591. 
«=5>8ir4)  (U.S.aO.A.)  In  view  of  the  petition 
in  bankruptcy  claiming  insolvency,  hM  that  pe- 
titioning creditors  cannot  contend  that  ai^  in- 
strument whereby  a  corporation  appointed  trus- 
tees was  a  conveyance  to  hinder,  delay,  or  de- 
fraud « creditors,  constituting  an  act  of  bank- 
ruptcy.—In  re  Ambrose  Matthews  &  Co.,  591. 

m.  ASSIGNMENT,  ADMINISTRATION, 
AND  DISTRIBUTION  OF  BANK- 
RUPT'S ESTATE. 

(B)  Aaslaramont,    and    Title,    Rlffbts,    and 
Remedies   of  Trustee  la   General. 

«=pl36(2)  (U.S.C.aA.)  On  petition  by  trustee 
to  recover  property  concealed,  held  that  order, 
which  found  that  bankrupts  not  only  had  con- 
cealed the  property,  but  were  at  time  of  entry 
or  order  in  control  of  it,  was  not  open  to  objec- 
tion on  theory  that  it  would  be  conclusive  that 
bankrupts  in  event  of  failure  to  deliver  property 
were  guilty  of  contempt— In  re  Jacobs,  126. 

(D)  Administration  of  Bstate. 

«3=5>262(3)  rD.S.C.aA.)  Where  mortgaged  prop- 
erty of  bankrupt  corporation  was  sold  free  from 
mortgage,  parties  agreeing  to  abide  by  deter- 
mination o£  court  as  to  ownership,  court  had 
jurisdiction  to  award  fund  to  mortgagee,  de- 
8]pite  contention  that  mortgagee,  by  reason  of 
his  predecessor's  ownership  of  corporate  stock, 
which  it  was  asserted  had  not  be^  fuHv  paid 
in,  was  not  entitied  to  enforce  same.— Durand 
V.  Brown,  605. 

(E)  Actions  by  or  Airalnst  Trustee. 

^=s>282  (U.S.C.C.A.)  A  trustee  of  a  bankrupt 
corporation  cannot  maintain  an  action  on  be- 
hall  of  bondholders  against  stockholders  to  re- 
cover for  fraud  committed  by  them  in  the  sale 
of  the  bonds  of  the  corporation.— Babbitt  v. 
Read,  252. 

A  trustee  in  bankruptcy  of  a  Missouri  cor- 
poration held  entitied  to  enforce  statutory  lia- 
bility of  stockholders  for  the  benefit  of  the  es- 
tate—Id. 

^=s>288(l)  (n.S.C.C.A.)  On  petition  by  trustee 
in  bankruptcy  of  contractor  to  obtain  posses- 
sion of  property  of  contractor  held  by  principal 
defendant,  voluntary  appearance  by  surety  on 
contractor's  bond  against  defendant,  who  had 
recovered  judgment,  held  not,  on  theory  that 
surety  was  real  party  in  interest,  to  give  bank- 
ruptcy court  juiisdiction  to  summarily  dispose 
of  matter.— Board  of  Education  of  Sialt  Lake 
City,  Utah,  v.  Leary,  673. 
<8=»293(1)  (U.S.C.C.A.)  Where  defendant  bona 
fide  asserted  title  to  property  which  had  be- 
longed to  the  bankrupt,  and  on  petition  by  the 
trustee  for  a  summary  order  to  deliver  posses- 
sion challenged  jurisdiction  of  the  court  of 
bankruptcy,  court  is  without  jurisdiction  to 
proceed.— Board  of  Education  of  Salt  Lake 
City,  Utah,  v.  Leary,  573. 
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^=»304  (U.S.C.C.A.)  Instructions  In  an  action  by 
a  trustee  to  recover  a  preference  held  errone- 
ous.—German-American  State  Bank  v.  Larimer, 

(F)   Claims    Asralnat    and    Dlatrlbntlon    of 
Batate. 

<@=»3I7  (U.S.C.C.A.)  Where  receiver,  appoint- 
ed by  state  court  which  was  without  jurisdic- 
tion to  administer  property  of  bankrupt,  per- 
formed valuable  services  in  conserving  the  prop- 
erty he  may,  on  petition  to  bankruptcy  court, 
be  allowed  compensation. — State  of  Missouri  v. 
Angle,  640. 

^=>350  (U.S.C.C.A.)  Laborers  having  claims 
against  an  insolvent  company  which  was  declar- 
ed a  bankrupt  after  a  receiver  of  its  property 
had  been  appointed  by  state  court,  held  bound 
to  assert  their  claims  under  Gen.  Code  Ohio,  S 
8339,  and  not  section  11138,  the  receiver  and 
trustee  in  bankruptcy  having  subsequently  taken 
control  of  the  property.— Emerson  v.  Castor, 
239. 

linder  Gen.  (3ode  Ohio,  S  8339,  persons  who 
performed  manual  duties  for  rubber  company 
in  the  manufacture  of  tires  held  laborers,  though 
they  had  been  employed  for  superior  duties.— Id. 

A  decree,  awarding  priority  to  laborers  under 
state  statute,  is  not  open  to  objection  on  the 
f^round  that  it  failed  to  give  effect  to  Bank- 
ruptcy Act  July  1,  1898,  §  64b,  cl.  4,  giving 
pncirity  to  claims  of  laborers  for  services  ren- 
dered within  three  months  of  institution  of 
proceeding,  Where  under  the  circumstances  the 
allowances  must  have  been  the  same. — Id. 

V.   BIGHTS,    REMEDIES,   AND    DIS- 
CHABGE  OF   BANKRUPT. 

«g=5>4l4(l)  (U.S.C.CA.)  A  creditor,  opposing  a 
bankrupt  s  discharge  under  Bankruptcy  Act,  i 
14b,  on  account  of  his  failure  to  keep  books, 
etc.,  has  burden  of  establishing  that  fact,  and 
that  bankrupt  so  acted  to  conceal  his  financial 
condition.— Sheinberg  v.  Hoffman,  475. 

VI.   APPEAL  AND  REVISION  OF  PRO- 
CEEDINGS. 
(A)   Snperlatendence  and  Revision. 

(@=>440  (U.S.C.CA.)  Where  order  of  trial  court 
in  bankruptcy  involves  finding  of  fact,  order 
must  be  reviewed  on  appeal,  and  not  by  peti- 
tion to  revise. — Henderson  v.  Morse,  64. 
<3=»440  (U.S.C.C.A.)  An  appeal  by  the  receiver 
and  trustee  in  bankruptcy  in  ancillary  proceed- 
ings from  a  decree  sustaining  claim  of  priorities 
to  funds  held  justified  under  Bankruptcy  Act 
July  1,  1898,  §  24a ;  the  petition  to  revise  au- 
thorized by  section  24b  not  being  applicable. 
—Emerson  v.  Castor,  239. 
®=»440  (U.S.C.C.A.)  Where,  in  a  proceeding  by 
a  trustee  in  bankruptcy  for  a  summary  order  to 
obtain  possession  of  property,  the  District  Court 
erroneously  retains  jurisdiction  to  adjudicate 
the  merits,  its  action  can  be  corrected  on  peti- 
tion to  revise.— Board  of  Education  of  Salt 
Lake  City,  Utah.  v.  I^ary,  573. 
€=>440  (U.S.C.C.A.)  An  order  directing  a  re- 
ceiver appointed  by  state  court  to  deliver  prop- 
erty of  bankrupt  to  trustee  in  bankruptcy  may 
be  reviewed  by  petition  to  revise.— State  of  Mis- 
souri V.  Angle,  640. 


^=s>442  (U.S.C.C.A.)  9ue8tion  as  to  priority  of 
petitioners'  asserted  bens  on  bankrupt's  prop- 
erty over  claims  of  trustees'  attorneys  for  fees 
allowed  cannot  be  reviev^ed  where  not  decided 
below.— In  re  O'Gara  Coal  Co.,  195. 
^=3>446  (U.S.C.CA.)  In  view  of  the  presump- 
tion of  correctness  of  trial  court's  order,  an  or- 
der directing  payment  to  attorneys  for  trustees 
of  bankrupt  out  of  funds  in  trustee's  hands 
must  be  deemed  to  include  direction  that  fees 
should  be  paid  out  of  funds  properly  applicable 
to  audi  payment.— In  re  O'C^ara  Coal  Co.,  195. 

(B)  Appeal. 

«=»450y'2  [New,  vol.  14  Key-No.  Series]. 

(L.S.C.CA.)  The  ngnt  of  appeal  in  bank- 
ruptcy proceedings  given  by  Bankruptcy  Act 
July  1,  1898,  I  24a,  is  not  affected  by  the 
amount  in  controversy.— Emerson  v.  Castor,  239. 
^=>455  (U.S.C.CA.)  An  appeal  from  a  decree 
sustaining  claims  for  priorities  and  liens  upon 
funds  of  a  bankrupt  held  not  governed  by  Bank- 
ruptcy Act  July  1,  1898,  §  25a,  cl.  3,  not  being 
an  appeal  from  a  judgment  allowing  or  denying 
a  debt  or  claim. — Emerson  v.  Castor,  239. 
«g=>467  (U.S.C.C.A.)  Order  of  referee  in  bank- 
ruptcy, disallowing  a  claim  approved  by  trial 
court,  will  not  be  disturbed,  where  supported  by 
substantial  evidence. — Henderson  v.  Morse,  t>4. 
<©=»467  (U.S.C.CA.)  Findings  of  fact  by  mas- 
ter, on  petition  for  discharge  of  bankrupt,  a:> 
proved  by  court,  are  presumptively  correct,  and 
will  be  upheld  on  appeal,  if  supported  by  sub- 
stantial evidence,  unless  clear  mistake  is  shown. 
—Sheinberg  v.  Hoffman,  475. 

Vn.  COSTS  AND  FEES. 

<g=»474  (U.S.C.CA.)  Where  liens  were  assert- 
ed on  property  of  bankrupt,  held,  that  trial 
court  should  determine  what  property  in  hands 
of  trustees  was  subject  to  payment  of  fees  of 
tn^stees'  attorneys,  etc— In  re  O'Gara  Coal  Co., 
195. 

Vm.   OFFENSES    AGAINST    BANK- 
RUPT LAWS. 

^=:>495  (U.S.C.C.A.)  In  prosecution  against 
bankrupt  for  knowingly  and  fraudulently  con- 
cealing property  from  his  trustee,  evidence  held 
suflScient  to  warrant  conviction.— Terry  v.  Unit- 
ed States,  121. 

BANKS  AND  BANKING. 

See  Bills  and  Notes,  ^=»106;  Courts,  ^s>366: 
Criminal  Law,  ^=>371,  814,  1169;  (Jamiah- 
ment,  ^=:»115 ;   Subrogation,  ^=»7,  26. 

m.  FUNCTIONS   AND  DEAI.INGS. 

(A)  Banlclnff  Franclilaes  and  Poirers,  aad 
Their   Bxeret«e   in   General* 

«=s>94  (U.S.C.C.A.)  Under  Const  Mo.  art  10. 
§  21,  and  article  12,  §  11,  and  Rev.  St,  1909. 
U  1081,  1087,  1088,  1095,  and  1116-1119,  a 
private  bank  or  banker  is  not  a  distinct  entity 
from  the  owner,  and  the  assets  of  such  insti- 
tution belong  to  the  owner.— State  of  Missouri 
V.  Angle,  6W, 
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(B)  Repreaentatlon    of    Bank    by    Offleera 
and  A  vents. 

<S=»I06  (U.S.C.C.A.)  Where  cashier  of  a  bank, 
who  was  president  of  a  lumber  company  and 
authorized  to  draw  checks  for  it,  directed  mak- 
ing of  entries  on  the  books  of  the  bank  cover- 
ing sums  taken  from  the  lumber  company*s  ac- 
count, held^  that  he  did  not  bind  the  lumber 
company,  but  bound  the  bank;  no  check  being 
drawn.--Citizen8'  Trust  Co.  v.  Mullinix,  187. 

In  a  proceeding  where  bank  asserted  against 
bankrupt  lumber  companpr  claim  for  money 
charged  on  its  books  against  bankrupt  which 
had  been  taken  by  cashier  of  bank,  who  was 
president  of  bankrupt,  held^  under  evidence,  that 
bankrupt  was  not  bound;  no  check  having  been 
discovered. — Id. 

<3=>I09(1)  (U.S.C.C.A.)  Notes  signed  by  the  of- 
ficers to  obtain  a  loan  for  a  bank  constitute  le- 
gal obligations  of  the  bank,  where  the  money 
was  received  by  it  and  all  parties  understood  the 
nature  of  the  transaction. — I..eonard  v.  State  Ex- 
change Bank  of  Elk  City.  Okl.,  448. 

Where  plaintiff  and  other  officers  of  a  bank,  to 
obtain  a  loan  for  its  benefit,  executed  notes  in 
their  own  name,  which  were  paid  by  plaintiff, 
held  that,  notwithstanding  subsequent  transfer 
of  stock,  bank  was  liable,  last  purchasers  having 
received  guaranty  against  loss  for  acts  commit- 
ted by  bank  or  officers  prior  to  purchase. — Id. 

(C)    Deponlts, 

C=»I34(2)  (U.S.C.C.A.)  The  right  of  a  banker  to 
charge  up  to  a  depositor  without  his  order  the 
amount  of  his  note,  or  other  obligation  to  pay, 
before  it  is  due,  is  conditioned  on  the  latter's 
insolvency.— Clearwater  County  v.  Pfeffer,  373. 

(D)  Collections. 

<S=»I66(1)  (U.S.C.C.A.)  The  proceeds  of  war- 
rants deposited  with  a  bank  for  collection  held 
a  trust  fund,  but  recoverable  from  its  receiver 
only  to  the  extent  that  it  could  be  traced  into 
his  hands.— Titlow  v.  McCormick,  399. 

IV.  NATIONAI.  BAHKS. 

e=»234  (U.S.C.O.A.)  Punishment  prescribed  by 
Rev.  St.  §  5209  (Comp.  St  1913,  8  9772).  de- 
nouncing offense  of  converting  or  abstracting 
funds  of  a  national  bank,  held  not  repealed  by 
Pen.  Code,  §  335,  distinguishing  felonies  and  mis- 
demeanors though  section  denominated  offense  a 
misdemeanor,  yet  prescribed  punishment  for  a 
felony.— Sheridan  v.  United  States,  437. 

t=>256(3)  (U.S.C.C.A.)  President  of  national 
bank,  who  controlled  it,  held  guilty  of  unlawful 
conversion  and  abstraction  of  funds  of  bank  in 
violation  of  Rev.  St.  §  5209  (Comp.  St.  1913.  8 
9772),  where  he  appropriated  general  deposits, 
and  offense  cannot  be  deemed  an  embezzlement ; 
deposits  being  made  to  the  bank  and  not  to  the 
presidents.— Sheridan  v.  United  States,  437. 

<g»257(l)  (U.S.C.C.A.)  Indictment  charging  vi- 
olation of  Rev.  St.  §  5209  (Comp.  St.  1913,  § 
9772),  in  abstraction  and  conversion  of  funds  of 
national  bank,  held  not  bad  as  charging  only  ab- 
straction and  conversion  of  special  deposit,  which 


is  not  within  the  scope  of  the  statute.— Sheridan 
V.  United  States,  437. 

Indictment  held  not  subject  to  attack  merely 
because  it  described  the  property  converted  and 
abstracted  as  moneys,  funds,  and  credits  of  the 
bank  of  a  specified  amount;  a  more  particular 
description  to  the  grand  jury  being  unknown. 
— Id. 

Indictment  having  alleged  that  it  was  done 
without  its  knowledge  and  consent,  is  not  open 
to  objection  because  it  did  not  allege  it  was 
without   consent   of   directors.— Id. 

Means  of  abstraction  being  immaterial,  indict- 
ment is  not  open  to  attack  because  it  merely  al- 
leged that  abstraction  was  effected  by  means  of 
a  memorandum  check. — Id. 

Indictment  which  charged  that  the  money  was 
used  by  defendant  and  another,  is  not  subject 
to  attack  because  not  specifying  the  amount 
used  by  either;  use  of  the  money  being  immate- 
rial where  it  is  unlawfully  taken. — Id. 

Indictment  is  not  bad  because  not  negativing 
consent  of  depositors  to  appropriation  of  their 
deposits:  that  being  a  matter  of  defense.— Id. 
<8=»257(2)  (U.S.C.C.A.)  In  prosecution  for  the 
conversion  and  abstraction  of  the  funds  of  a  na- 
tional bank,  held  that  there  was  no  variance  be- 
tween indictment  and  proof  of  the  method  used 
to  accomplish  the  defalcation.— Sheridan  v.  Unit- 
ed States.  437. 

<g=»257(3)  (U.  S.  C.  C.  A.)  President  of  national 
bank  held  guilty  of  abstracting  and  converting 
moneys  of  the  bank  in  violation  of  Rev.  St.  § 
5209  (Comp.  St  1913,  §  9772),  under  rule  that 
every  man  is  presumed  to  intend  the  conse- 
quences of  his  acts.— Sheridan  v.  United  States, 
437. 

€=»257(4)  (U.S.C.C.A.)  In  prosecution  for  un- 
lawfully converting  and  abstracting  funds  of  na- 
tional bank  with  intent  to  defraud,  where  de- 
fendant charged  amounts  of  his  appropriations 
against  accounts  of  depositors,  held  that  question 
whether  depositors  authorized  procedure,  intend- 
ing to  make  loans,  was,  under  evidence,  for  the 
jury.— Sheridan  v.  United  States,  437. 

BENEFICIAL  ASSOCIATIONS. 

See  Building  and  Loan  Associations;  Insurance, 
€=»719. 

BILL  OF  LADING. 

See  Carriers,  <S=>228;   Shipping,  <g=»106,  142. 

BILL  OF  PARTICULARS. 

See  Indictment  and  Information,  ^=»121. 

BILLS  AND  NOTES. 

See  Banks  and  Banking,  ^=s>109;   Subrogation, 
<S=>7,  28. 

I.  REQUISITES  AND  VAUa>ITT. 
(F)  Validity 
<S=9l06  (U.S.C.C.A.)  Though  notes  were  signe<l 
by  the  ofiBcers  of  a  bank  to  deceive  the  state 
hank  commissioner,  held  that,  despite  Rev.  Laws 
OkL  1910,  S  269,  plaintiff,  one  of  the  officers, 
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who  paid  the  notes,  might  enforce  them  against 
the  bank.--Leonard  v.  State  Exchange  Bank  of 
Elk  City,  OkL,  448. 

.  V.  BIGHTS  AMD  T.TABTT<fTIE»  ON  IN- 
DOBSBBOSNT  OB  TBANSFEB. 

(A)    IndomeiaeAt  Before  DellTery  to  or 
Traiuifov  hy  Payee* 

^=»262  (U.S.G.GJL)  One  signing  an  accommo- 
dation note,  if  compelled  to  pay  it,  may  ordinari- 
ly recover  the  amount  paid  from  the  one  for 
whose  accommodation  liie  note  was  made. — Leon- 
ard y.  State  Exchange  Bank  of  Elk  City,  OkL, 
448. 

BONA  FIDE  PURCHASERS. 

See  Corporations,  9=»149;    Pohlic  Lands,  ^=» 
138;  Vendor  and  Purchaser,  «=>231,  232. 

BONDS. 

See  Counties,  ^=s>187,  188;  United  States,  ^=> 

BRIEFS. 

See  Appeal  and  Error,  ^=»700;  Criminal  Law, 
«=»I178 
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BROKERS. 


IV.  COMPENSATION  AND  UEN. 

<S=>57(2)  (U.S.aCA.)  A  broker  employed  to 
sell  property,  whose  bringing  together  of  the 
owner  and  purchaser  is  the  procuring  cause  of 
the  sale,  is  entitled  to  his  commission,  although 
the  sale  is  made  by  his  principal  and  at  a 
reduced  price.— Claiborne  v.  Brophy,  380. 

V.  ACTIONS  FOB  COBIPENSATION. 

^=s>88(2)  (U.S.C.C.A.)  Evidence  in  an  action 
by  a  broker  to  recover  a  commission  on  a  sale 
of  property,  as  to  defendant's  ownership  of  the 
property,  held  sufficient  to  require  submission 
of  the  case  to  the  Jury.— Claiborne  v.  Brophy, 
380. 

^=>9S(S)  (U.S.C.CA.)  Evidence  in  an  action 
bv  a  broker  to  recover  a  commission  on  a  sale 
ol  property  as  to  his  services  held  sufficient  to 
require  submission  of  the  case  to  the  jury. — 
Claiborne  v.  Brophy,  380. 

VI.   BIGHTS,  PO WEBS,  AND  UABIU- 
TIES   AS  TO  THIBD  PEBSONS. 

€=»I02  (U.S.C.CA.)  An  owner  of  land,  who 
gave  it  to  a  broker  for  sale  and  afterward  con- 
veyed to  him  on  payment  of  the  price,  held  not 
liable  to  a  purchaser  to  whom  the  broker  con- 
veyed for  the  latter*s  fraud.— Nupen  v.  Pearce, 
43. 

BUILDING  AND  LOAN  ASSOCIA- 
TIONS. 

«=»42(4)  (U.S.C.CA.)  A  stockholder  of  a  mu- 
tual loan  association,  who  with  knowledge  of 
its  insolvency  sold  his  stock,  receiving  securities 
equitably  belonging  to  the  association  as  secu- 
rity for  the  purchase  price,  held  not  entitled  to 
retain  and  enforce  the  same  as  stgainst  other 
stockholders.— Kline  v.  Arizona  Biut.  Savings 
&  Loan  Ass'n,  114. 


BY-LAWS. 

See  Insurance,  ^s»719. 

CANALS. 

See  Statutes,  ^=s>80,  97. 

I.   BSTABMSHMENT,  OONSTBITOTION, 
AND  MAINTENANCB 

<d=»3  (U.S.C.CA.)  Statutes  authorizing  canal 
company  to  abandon  portions  of  canals  held  not 
invalid,  as  impairing  obligation  of  mortgage.— 
Pennsylvania  Canal  Ca  v.  Brown^  89. 

CANCELLATION  OF  INSTRUMENTS. 

See  Equity,   «=>66;    Indians,   <^9l3:    Public 
Lands,  «=9U4,  120. 

CARMACK  AMENDMENT. 

Se«  Oarriers,  «s>185. 

CARRIERS. 

See  Commerce,  ^=»85-95;   Post  Office,  ^=>21; 
Shipping,  9=s>106-142;    Trial,  ^s>169. 

n.  GABBIAGE  OF  GOODS. 
(F)  li€Mia  of  or  Injvrr  to  ChM>ds. 

^s>ll9  (U.S.C.C.A)  The  mere  declaration  of 
martial  law  in  a  district  vdll  not  relieve  a 
common  earner  operating  therein  of  all  liabili^ 
to  the  shipper.— (Chicago  &  E.  I.  R.  Co.  v.  Col- 
lins Produce  Co.,  169. 

^=s>l22  (U.S.C.C.A.)  Where  a  shipment  is 
caught  in  a  flood  of  so  unusual  a  character  as 
to  constitute  an  act  of  Gk)d,  the  carrier  is  bound 
to  exercise  reasonable  diligence  to  save  the  ship- 
ment or  prevent  additional  loss.^<Jhicago  &  E. 
I.  R.  O).  V.  CoUins  Produce  Co.,  109. 
<8=»I23  (U.S.C.C.A.)  Where  goods  are  injured 
or  a  shipment  lost  through  the  joint  influence 
of  the  carrier's  negligence  and  act  of  God.  the 
carrier  is  not  relieved  from  liability.— Chicago 
&  E.  I.  R.  0>.  V.  Ck^ins  Produce  Co.,  169. 
^t=»l32  OJ.S.C.CJ^.)  In  an  action  against  a  car- 
rier for  loss  of  goods,  the  shipper  is  not  bound 
to  show  that  the  goods  were  lost  through  any 
act  of  the  carrier.— Chicago  &  B.  L  R.  0>.  v. 
Collins  Produce  Co..  169. 

Where  goods  are  lost  by  a  common  carrier  in 
transit,  the  carrier  has  the  burden  of  showing 
that  the  loss  resulted  from  some  cause  for  which 
the  carrier  was  not  responsible  in  law  or  by 
contract. — Id. 

(I)  Connootins  Carrlors. 

9=s>l85(l)  (U.S.C.CA.)  Carmack  Amendment  to 
Interstate  Commerce  Act,  8  20,  does  not  im- 
pose upon  shipper  burden  of  establishing  in  a 
suit  against  initial  carrier  whether  loss  was 
caused  by  it  or  connecting  carrier,  but  merely 
extends  common-law  liability  <^  initial  carrier 
to  all  losses  whether  occurring  on  its  line  or 
that  of  connecting  carrier.— Chicago  &  BL  L  R. 
CJo.  V.  Collins  Produce  Co.,  169. 

m.  OABBIAGE  OF  UVE  STOCK. 

^=s>2l5(l)  (U.S.C.C.A.)  Where  martial  law  was 
declared  in  a  flood  district  and  at  the  sugges- 
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tion  of  the  carrier  a  shipment  of  chickens  was 
appropriated  by  the  military  authorities,  the 
carrier,  hayins  caused  appropriation,  cannot  de- 
feat recovery  oy  the  shipper  on  the  ground  that 
there  was  a  confiscation.— Chicago  &  E.  I.  R. 
Oo.  V.  Ck>llins  Produce  CJo.,  16d. 
^=s>228(d)  rU.S.C.CA.)  Where,  pursuant  to  the 
bill  of  lading  requiring  presentation  of  claim 
before  suit,  a  shipper  presented  hie  claim  for 
poultry  lost  in  transit^  the  claim  in  an  action 
therefor  is  admissible  in  evidence  to  show  com- 
pliance with  the  bill  of  lading,  though  setting 
forth  the  price  of  the  poultry.— Chicago  &  E.  I. 
K.  Co.  V.  Collins  Produce  Co.,  168. 
^=s>230(l)  (U.S.C.O.A.)  Whether  a  shipment  of 
chickens  In  possession  of  a  carrier,  which  was 
caught  in  a  flood,  was  confiscated  by  military 
authorities,  martial  law  being  declared  in  the 
district,  so  as  to  free  the  carrier  from  responsi- 
bility, held  under  the  evidence  for  the  jury.— 
Chicago  &  E.  I.  R.  Co.  v.  Collins  Produce  Co., 
168. 

IV.   GABRIAOE   OF  PASSEHOEBa 

(D)  Personal  Injuries. 

^=9281  (U.S.C.C.A.)  Where  a  sick  person  is 
carried  on  a  train,  the  railroad  company  being 
advised  of  his  condition,  is  bound  to  exercise 
care  commensurate  therewith.— Chicago,  B.  & 
Q.  R.  Co.  V.  Schrimpf,  380. 
«=>320(3)  (U.S.O.C.A.)  Whether  a  railroad 
company  negligentljr  exposed  a  sick  passenger, 
who  was  being  carried  on  a  cot  in  the  baggage 
car,  so  that  his  death  resulted  therefrom,  Ac/a, 
under  the  evidence,  for  the  jury.— Chicago,  B. 
&  Q.  R.  Co.  V.  Schrimpf,  380. 
<S=>320(26}  (U.S.C.CA.)  Where  a  passenger,  his 
station  being  announced  and  train  slackening 
speed,  goes  upon  steps  and  on  sudden  starting 
of  train,  with  unnecessary  violence,  is  thrown 
from  car  and  injured,  carrier  cannot  as  a  mat- 
ter of  law  be  declared  free  from  liability.— 
Spiesberger  v.  Michigan  Cent.  R.  Co.,  176. 

In  an  action  for  injuries  received  by  a  pas- 
senger who  was  thrown  from  the  steps  of  a  car 
when  the  train  which  had  practically  stopped 
was  started  with  a  sudden  jerk,  the  question  of 
the  carrier's  negligence  held  for  the  jury.— Id. 

(B)  Contvlbntory     Neffllffenoe     of     Person 
Injured. 

^=s>343  (U.S.C.CA.)  In  action  for  passenger's 
death,  wnere  it  was  claimed  railroad  company 
was  negligent  in  exposing  him  to  draft  when 
ill,  held,  that  answer  did  not  raise  question  of 
negligence  of  passenger  in  making^  and  of  his 
medical  adtiser  in  advising,  the  tnp.— Chicago, 
B.  &  Q.  R.  Co.  V.  Schrimpf,  380. 
«=>346(2)  (U.S.C.C.A.)  In  action  against  rail- 
road company  for  death  of  passenj^r,  who  was- 
in  weakened  condition  when  he  started  on  jour- 
ney, evidence  held  insufficient  to  show  that 
passenger,  who  was  exposed  and  chilled  through 
negligence  of  company,  was  not  in  condition  to 
make  the  trip.— Chicago,  B.  &  Q.  R.  Co.  v. 
Schrimpf,  380. 

«=>347(10)  (U.S.C.CA.)  A  passenger  thrown 
from  the  steps  of  train  held  not  guilty  of  con- 
tributory negligence  as  a  matter  of  law,  where, 


on  his  station  being  called,  he  went  upon  car 
steps  as  train  practically  stopped.— Spiesberger 
V.  Michigan  Cent  R.  Co.,  176. 

In  an  action  by  a  passenger  thrown  from  the 
steps  of  a  car  when  the  train  which  had  prac- 
tically stopped  was  started  with  a  sudden  jerk, 
^ueetion  of  contributory  negligence  held  for  the 
jury.- Id. 

(H)  Paloee  Cam  and  Sleeping  Cars. 

^^14  (U.S.C.C.A.)  Passengers  in  a  parlor  car 
belonging  to  another  company  are  passengers  d 
the  railroad  company,  and  where  the  porter  of 
the  c^i  though  not  a  servant  of  the  railroad 
company,  was  allowed  to  announce  stations,  the 
railroad  company  is  liable  for  his  act.— Spies- 
berger V.  Michigan  Cent.  R.  Co.,  176. 

CASHIERS. 

See  Banks  and  Banking,  ^=»106. 

CERTAINTY. 

See  Chattd  Mortgages,   <&s>63;    Specific  Per- 


^rtgages,   ^s>63;    Specifi 
formance,  ^=>28;   Statutes,  ^=s»47. 

CERTIFICATE. 

See  AlienB,  «=>2d-32;  Attoni*y  General,  «=>2. 

CHANCERY. 

See  Equity*- 

CHARACTER. 

See  CrinvUial  Law,  «=>776. 

CHARGE 

See  Commerce,  ^=»85. 

To  jury,  see  Criminal  Law,  ^=>762-829;  Trial, 
9=s>233. 

CHATTEL  MORTGAGES. 

L  BSQVISmSS  AHB  VAUDITT. 

(C)  Ebceevtion  and   DellTery. 

9=s>63  (U.S.C.CA.)  While  a  substantial  com- 
pliance with  1  Comp.  St.  N.  J.  1910,  p.  463,  § 
4,  relating  to  affidavits  of  chattel  mortgagees,  is 
sufficient,  a  mortgage  is  invalid  where  the  af- 
fidavit alleged  the  relation  of  creditor  and  debt- 
or between  the  mortgagor  and  mortgagee,  when 
none  such  existed.— In  re  Novelty  Web  Co.,  553. 

Under  1  Comp.  St  N.  J.  1910,  p.  463,  J  4,  a 
chattel  mortgage  is  invalid  where  the  amdavit 
setting  forth  a  loan  by  mortgagee  was  false, 
although  loan  was  actually  made  bv  third  per- 
sons, for  whose  benefit  mortgagee  held  the  in- 
strument—Id. 

Under  1  Comp.  St  N.  J.  1910,  p.  463,  |  4, 
chattel  mortgage  is  invalid  because  of  falsity  of 
statement  that  when  affidavit  was  made  there 
was  a  sum  due  under  mortgage,  when  no  loan 
had  at  that  time  been  made.— Id. 

Under!  Comp.  St  N.  J.  ^910,  p.  463,  §  4, 
chattel  mortgage  held  invalid  because  affidavit 
as  to  sum  to  grow  due  on  mortgage  was  so  in- 
definite as  to  wholly  fail  to  discHose  the  nature 
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and  verify  the  truth  of  the  consideration  to 
arise  out  of  the  transaction.— Id. 

Under  1  Comp,  St.  N.  J.  1910,  p.  463,  |  4. 
chattel  mortgage  held  invalid  because  affidavit 
as  to  statement  of  debt  due  and  to  become  due 
was  so  indefinite  as  to  fail  to  comply  with  the 
act;  the  loan  being  made  by  third  persons, 
for  whose  benefit  the  mortgagee  held  the  se- 
curity.—Id. 

CHINESL 

See  Aliens,  «=»29-32. 

CIRCUMSTANTIAL  EVIDENCE 

See  Criminal  Law,  «s=»823. 

CITJES. 

See  Municipal  Corporations. 

CITIZENS. 

See  Aliens;    Indians. 

CLAIMS. 

See  Bankruptcy,  ^=>317,  350. 

CLEMENCY. 

M  e  Criminal  Law,  ^=»885. 

CLOUD  ON  TITLE 

^oe  Quieting  Title. 

COLLATERAL  ATTACK. 

See  Municipal  Corporations,  ^=s>510ii 

COLLECTION. 

See  Banks  and  Banking,  ^=:>166. 

COLLISION. 

X.   NARROW    CHANNELS,    HARBORS, 
RIVERS,  AND   CANAI.S. 

«=5>94  (U.S.C.C.A.)  Under  rule  22,  in  Rev.  St 
8  4233  (U.  S.  Comp.  St.  1913,  8  7964),  govern- 
ing navigation  on  the  Mississippi,  an  overtaking 
vessel  assumes  the  risk  of  passing,  although 
the  overtaken  vessel  assents. — Atlas  Transp.  Co. 
V.  Lee  Line  Steamers,  38. 

<S=>95(5)  (U.S.C.CA.)  A  steamer,  overtaking 
and  attempting  to  pass  on  tow  in  the  night  in 
a  narrow  and  changeable  channel  in  the  Mis- 
sissippi, held  solely  in  fault  for  a  collision. — 
Atlas  Transp.  Co.  v.  Lee  Line  Steamers,  38. 

COLOR  OF  TITLE. 

See  Adverse  Possession. 

COMMERCE. 

See  Costs,  €=»19e. 

I.    POWER    TO    REGUIiATE    IN    GEN- 
ERAI.. 

€=>4  (U.S.C.C.A.)  Act  Jan.  17,  1914.  §§  1-3,  de- 
nouncing ofifenses  of  importing  opium  into  the 
Lnited  States  and  making  possession  or  trans- 


portation thereof  prima  facie  evidence  of  guOt 
held  not  invalid  as  conflicting  with  the  police 
powers  of  the  state.— Shepard  v.  United  States, 
283. 

IV.  INTERSTATE  COMMERCE  COM- 
MISSION. 

^=s>85  (U.S.C.CA.)  Objections  to  the  jariadic- 
tion  and  authority  of  the  Interstate  Commerce 
Commission  to  award  damages  to  a  shipper  be- 
cause of  unjust  and  unreasonable  freight  charg- 
es exacted  by  railroad  companies  considered, 
and  held  without  merit.— Missouri  Pac  By.  Co. 
V.  C.  E.  Ferguson  Sawmill  Co.,  20. 

In  making  an  award  of  damages  on  account 
of  excessive  freight  charges  paid  under  pro- 
test, the  Interstate  Commerce  Commission  may 
properly  allow  interest.— Id. 
€=s>86  (U.S.C.C.A.)  That  other  capriers,  not 
parties  to  a  proceeding  before  the  Interstate 
Commerce  Commission,  participated  to  a  small 
extent  in  the  transportation  of  shipments  on 
account  of  which  an  award  of  damages  was 
made  against  defendants,  held  not  to  invalidate 
the  award.— Missouri  Pac.  Ry.  Co.  v.  C.  E. 
Ferguson  Sawmill  Co.,  20. 
<g=»87  (U.S.C.C.A.)  Complaint  filed  with  the 
Interstate  Commerce  Commission  held  sufficient 
to  authorize  an  award  of  damages  by  the  Com- 
mission within  the  time  limitation  imposed  by 
Interstate  Commerce  Act  Feb.  4,  1887,  J  16. 
as  amended  by  Act  June  29,  1906,  S  5,  al- 
though it  contained  no  specific  statement  of 
the  shipments  on  which  damages  were  claimed. 
—Missouri  Pac.  Ry.  Co.  v.  C.  E.  Ferguson 
Sawmill  CJo.,  20. 

^=s>95  (U.S.C.C.A.)  In  a  suit  for  damages  based 
on  an  award  of  the  Interstate  Commerce  Com- 
mission, plaintiff  is  not  restricted  to  the  evi- 
dence produced  before  the  Commission  (Inter- 
state Commerce  Act  Feb.  4,  1887,  <  16,  as 
amended  by  Act  June  29,  1906,  S  5).--Mi8soun 
Pac.  Ry.  Co.  v.  C.  E.  Ferguson  Savnnill  Co., 
20. 

COMMERCIAL  PAPER. 

See  Bills  and  Notes. 

COMMISSIONS. 

See  Brokers,  «s>67,  88. 

COMMISSIONS  AND  COMMISSION- 
ERS. 

See  (Commerce,  ^=:»85-95. 

COMMON  CARRIERS. 

See  Carriers. 

COMPENSATION. 

See  Brokers,  ^=»57,  88;    Post  Office,  «=>21; 
Receivers,  ^=»199. 

CONCEALMENT. 

See  Bankruptcy,  ^=:>495. 

CONCLUSIVENESS. 

See  Judgment,  ^=»713. 
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CONDITIONAL  SALES. 

See  Sales,  «=>464. 

CONDITIONS. 

See  Corporations,  ^=»253. 

CONFEDERATE  NOTES. 

See  Counterfeitiiig,  ^=»2. 

CONNECTING  CARRIERS. 

See  Carriers,  ^=s>185. 

CONSENT. 

See  Judgment,  ^=s»91. 

CONSPIRACY. 

See  Criminal  Law,  «=>113.  369.  371,  762, 1169; 
Indictment  and  Information,  ^=»168. 

n.   CBIMINAI.  RESPONSIBIUTT. 
(B)   Proaeentloii   and  Pnnistainent. 

<S=>43(6)  (U.  S.  C.  C.  A.)  An  indictment  under 
Pen.  Code.  §  37,  for  conspiring  to  violate  Act 
Jan.  17,  1914,  §  2,  by  importing  opium  into  the 
United  States  contrary  to  law,  held  certain,  dis- 
closing that  the  offense  was  committed  in  the 
United  States.— Shepard  v.  United  States,  283. 
<5=»48  (U.S.C.C.A.)  In  view  of  the  indictment, 
an  instruction,  in  a  prosecution  for  conspiracy, 
held  not  objectionable  as  failing  to  charge  that 
the  overt  act  must  have  followed  the  conspiracy 
in  point  of  time.— Shepard  v.  United  States,  283. 

CONSTITUTIONAL  LAW. 

For  validity  of  statutes  relating  to  particular 
subjects,  see  also  the  various  specific  topics. 

Bnactment  and  validity  of  statutes  in  general, 
see  Statutes;  ^=»47. 

Special  or  local  laws,  see  Statutes,  ^=»80,  97. 

n.  CONSTBUOTIOlf,     OPEBATION, 

AND   ENFORCEMENT   OF   CON- 

STITTTTIONAI.  PROVISIONS. 

<©=>42  (U.S.C.C.A.)  One  who  had  not  applied 
for  any  license  to  carry  on  the  business  of  min- 
ing cannot  defeat  recovery  of  a  penalty  on  the 
ground  that  under  Laws  Alaska  1913,  c.  52,  § 
2,  the  granting  of  license  was  wholly  arbitrary. — 
Alaska  Mexican  Gold  Mining  Co.  v.  Territory  of 
Alaska,  274. 

VII.   OBLIGATION  OF  CONTRACTS. 

(C)   Contracts  of  Indlvldnals  and  Private 
Corporations. 


> 1 54(2)  (U.S.C.C.A.)  Statutes  held  not  in- 
valid as  impairing  the  obligation  of  a  corporate 
mortgage.— Pennsylvania  Canal  Co.  v.  Brown, 
89 

CONSTRUCTION. 

See  Contracts,  ^=»147,  176;  Corporations,  ^=» 
478;  Insurance.  ^=>146-150;  Mortgages,  ^=> 
109;  Patents,  «©=>162;  Public  Lands,  <®=>1 14; 
Sales,  <©=»77 ;    Statutes,  <S=>216-263. 


CONTEMPT, 

See  Bankruptcy,  ^=s>136. 

CONTRACTORS'  BONDS. 

See  United  States,  «s>67. 

CONTRACTS. 

See  Appeal  and  Error,  ^=»1067:  Bills  and 
Notes;  Chattel  Mortgages;  Constitutional 
Law,  ^=s>154;  Corporations,  ^=>76,  80;  Cove- 
nants; Insurance;  Interest;  Limitation  of 
Actions,  <g=»24;  Post  Office,  <g==>21;  Princi- 
pal and  Agent;  Sales;  Specific  Performance; 
Stipulations,  ^=»14;  Subrogation;  United 
States,  ^=^67;   Vendor  and  Purchaser. 

Q.   OONSTBUCTIOH  AKD  OPERATION. 
(A)   General   Rvles  of  Constrnotlon. 

<S=»I47(1)  (U.S.C.C.A.)  The  prima  fade  duty 
of  a  court  in  construing  a  contract  is  to  as- 
certain and  effectuate  the  intention  of  the  par- 
ties as  shown  by  the  language  of  the  instru- 
ment, their  relation  to  each  other,  and  the  sub- 
ject-matter of  the  contract.— Great  Northern 
Ry.  Co.  V.  United  States,  485.  . 
<g=»l76(6)  (U.S.C.C.A.)  The  meaning  of  corre- 
spondence through  which  a  contract  was  con- 
summated should  not  be  submitted  to  the  Jury. 
—New  York  &  Philadelphia  Coal  &  Coke  Cfo.  v. 
Meyersdale  Coal  Co.,  588. 

VI.  ACTIONS  FOB  BREACH. 

^=s>330(3)  (U.S.C.CJL.)  A  promise  made  for  a 
valuable  consideration  to  a  third  person  for  the 
benefit  of  another  is  one  which  in  equity,  if  not 
in  law,  may  be  enforced  by  the  third  person  di- 
rectly.—Smith  V.  Robins,  324. 

CONTRIBUTORY  NEGLIGENCE. 

See  Negligence,  <©=»122,  132. 

CONVERSION. 

See  Trover  and  Conversion. 

CONVEYANCES. 

See  Chattel  Mortgages  •  Fraudulent  Conveyanc- 
es;   Mortgages. 

CORPORATIONS. 

See  Admiralty,  ^=»20;  Bankruptcy,  ^=:»60, 
282;  Banks  and  Banking;  Building  and  Loan 
Associations;  Canals,  ^=»3;  Carriers;  Con- 
stitutional Law,  «=>154;  Equity,  <3=s>66;  In- 
ternal Revenue,  ^=:»9;  Judgment,  ^=>91 ; 
Municipal  Corporations;  Railroads;  Specific 
Performance,  ^=»70;  Statutes,  ^=s>80;  Street 
Railroads. 

IV.   CAPITAL,  STOCK,  AKD  DIVI- 
DENDS. 
(B)   Bubserlption  to  Stock. 

i©=>76  (U.S.C.C.A.)  Money  paid  toward  pur- 
chase of  corporate   stock  cannot  be  converted 
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into  a  loan  to  the  detriment  of  other  interested 
partieB.— Duiand  v.  Brown,  605. 
^s>80(12)  (U.S.O.O.A.)  Sobscribers  to  the  pre- 
ferred Bto^k  of  a  corporation  which  was  or- 
fanized  for  an  illegal  purpose  held  entitled,  on 
iscoTering  purpose,  to  repudiate  their  con- 
tract and  recover  back  subscription  price. — 
Central  life  Securities  Co.  ▼.  Smith,  860. 

(D)  Transfer  of  Shares. 

^s>l2l(3)  rU.S.CCA.)  Where  owner  of  capi- 
tal stock  of  gas  company  who  agreed  in  a  con- 
tract of  sale  to  make  certain  improvements,  did 
not  promptly  complete  improvements,  and  did 
not  demand  payment  as  soon  as  they  were  com- 
pleted, but  purchaser  was  in  no  way  prejudiced, 
owner  cannot  be  held  guilty  of  laches,  preclud- 
ing recovery.— Molcmey  v.  Cressler,  632. 
^=»I49  (U.S.C.CA.)  A  purchaser  of  corporate 
stock  from  one  to  whom  the  certificates  have 
been  intrusted  indorsed  in  blank  is  not  protected 
by  their  negotiable  character,  where  he  acted  in 
bad  faith  with  knowledge  that  the  seller  was  not 
the  owner.— Davis  v.  Findi,  299. 

(B)  Interest*  DlTldends.  and  Heir  Stoelc 

^s>l52  (U.S.C.CA.)  It  is  the  general  rule 
that,  when  a  corporation  has  a  surplus,  wheth- 
er a  dividend  shall  be  made  rests  on  the  fair 
and  honest  discretion  of  the  directors,  which 
cannot  be  controlled  by  the  courts.— Staats  ▼• 
Biograph  Co.,  506. 

«=>I55(2)  (U.S.C.C.A.)  Directors  cannot  re- 
scind their  action  in  declaring  a  cash  dividend, 
where  it  has  been  announced  and  there  is  suf- 
ficient surplus  to  warrant  it;  but,  in  case  the 
dividend  is  to  be  paid  by  an  issue  of  stock,  they 
may  rescind  at  any  time  before  its  issuance.— 
Staats  V.  Biograph  Co.,  506. 

A  board  of  directors  held  to  have  power  to 
rescind  a  resolution  declaring  a  dividend  which 
the  corporation  had  the  option  to  pay  in  stock. 
—Id. 

V.   BIElCBEBa    AKB   STOOKHOLDEBS. 

(A)  Rlfflkts  and  liiabilitles  as  to  Cor- 
pora tton. 

«=»I70  (U.S.C.C.A.)  Where  a  corporation  which 
was  without  assets  exchanged  its  stock  for  that 
of  a  second  corporation,  there  was  no  consid- 
eration to  uphold  the  exchange  and  the  first 
is  not  entitled  on  distribution  of  assets  of  the 
second  corporation  to  share  as  a  stockholder.—* 
Central  Life  Securities  Co.  v.  Smith,  360. 
«=»I80  (U.S.C.C.A.)  A  corporation  which 
through  stock  ownership  controlled  another  held 
subject  to  a  suit  for  accounting  by  the  receiver 
of  the  latter  where  fraudulent  management  was 
alleged.— Vallery  v.  Denver  &  R.  Q.  R.  Co., 
366. 

«=»I82  rU.S.C.CwA.)  Stockholders  have  an  im- 
mediate beneficial  interest  in  the  enhanced  val- 
ue of  the  property  of  the  corporation,  which 
adds  to  the  value  of  their  stock.— Lynch  v.  Tur- 
rish,  649. 

«=»I86  (U.S.C.C.A.)  A  corporation,  which 
through  stock  ownership  controls  and  conducts 
the  business  of  another,  is  held  to  the  strictest 
account  and  to  the  observance  of  the  highest 
rectitude  in  its  transactions  with  its  subsidiary, 


and  has  the  burden  of  proving  their  fkimess.^ 
Pennsylvania  Canal  Co.'  v.  Brown,  89. 

(D)  Llabilltr  tor  Corporate  Debts  and 
Acts. 

^=9230  (U.S.C.C.A.)  Stock  issued  as  paid-up 
and  non-assessable  cannot  be  assessed,  in  ab- 
sence of  .fraud.— Durand  v.  Brown,  605. 
^232(1)  (U.S.C.CA.)  A  transferee,  with  full 
knowledfre  that  stock,  though  purporting  to  be 
fully  paid  in,  is  not  actually  paid  for,  is  liable 
to  corporate  creditors  for  the  amount  unpaid.— 
Durand  v.  Bro\i:n,  605. 

«=»232^  (U.S.C.C.A.)  Under  Pub.  Acts  Mich, 
1903,  No.  232,  §  2,  and  in  view  of  Pub.  Acts 
Mich.  1907,  No.  146,  (  2,  a  secret  process, 
though  intangible,  was,  prior  to  latter  act,  prop- 
erty which  was  appropriable  for  payment  of 
capital  stock  of  a  corporation.— -Durand  y. 
Brown,  605. 

^=9232(3)  (U.S.C.C.A.)  Under  Const.  Mo.  art 
12,  I  8,  and  Rev.  St  Mo.  1909,  |  2981,  a  stock- 
holder who  receives  stock  in  payment  tor  prop- 
erty at  a  large  overvaluation  is  liable  to  creditors 
for  the  difference.- Babbitt  v.  Reed,  252. 
^=»232(3)  (U.S.C.C.A.)  Where  corporate  stock 
was  paid  for  in  property,  and  it  was  contended 
that  creditor,  who  once  owned  part  of  stock,  was 
liable  because  stock  had  not  been  fully  paid  for, 
property  contributed  having  been  overvalued,  it 
IS  inequitable  to  charge  agiunst  such  stock  more 
of  deficiency  than  ratio  it  bears  to  whole  stock.— 
Durand  v.  Brown,  605. 

^=»247  (U.S.C.cA.)  A  provision  in  a  corpora- 
tion mortgage  exempting  stockholders  from  any 
personal  liability  held  valid  and  enforceable  in 
the  absence  of  fraud.— Babbitt  v.  Read,  252. 
^s>253  (U.S.C.CJL)  Under  Const  CaL  art  12, 
§  3,  the  liability  of  a  shareholder  of  a  corpora- 
tion is  primary  and  not  secondary,  so  the  ob- 
taining of  a  judgment  against  corporation  does 
not  preclude  subsequent  action  against  itock- 
holders.— Buttner  v.  Adams,  315. 
«=»269(3}  (U.S.C.CA.)  Where  it  was  contended 
that  stock  of  corporation  was  not  paid  in,  evi- 
dence held  to  show  that  secret  process,  listed  as 
property,  given  in  payment  of  stock,  was  deliv- 
ered to  corporation,  and  that  it  had  benefit 
thereof.— Durand  v.  Brown,  605. 

Vn.  OOBPORATE  POWERS  AMD 
lifABfTiimBS, 

(A)  Bxtent  and  Blxeretse  of  Povrers  Im 
General. 

«=»377(2)  (U.S.C.C.A.)  Under  Rev.  St  Me.  c 
47,  §  6j  and  section  51  of  such  chapter,  a 
corporation  organized  under  the  diapter  can- 
not lawfully  acquire  sto<^  of  an  insurance  com- 
pany; such  corporations  not  being  allowed  to 
carry  on  that  business.— Central  Lue  Securities 
Co.  V.  Smith,  360. 

Where  the  statutes  of  the  state  of  its  creation 
do  not  authorize  a  corporation  to  acquire  the 
stock  of  other  corporations,  such  power  is  clear- 
ly restricted  and  the  acqubiticHi  is  improper. 
— Id. 

A  Maine  corporation,  organized  under  Rev. 
St  Me.  c.  47,  §  6,  held  not  authorized  to  acquire 
the  stock  of  an  Illinois  corporation  where  un- 
der the  Illinois  laws  such  aoquisitiofi  was  ille- 
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ghlf  for  the  Maine  laws  only  anthoiiied  the 
canrying  on  of  leg^l  businesses.^-Id. 

(B)  Repreaentation  of  Corporation  by  Of- 
floor*    and   Aorcats. 

#s»4l3  (U.S.O.OJL)  Where  a  corporate  officer 
secured  a  loan  from  defendant,  and  delivered  the 
proceeds  to  the  corporation  ander  an  agreement 
that  the  corporation  should  repay  the  loan  which 
was  for  its  benefit,  an  enforceable  obligation  re- 
quiring repayment  by  the  corporation  was  creat- 
ed, so  that  the  corporation's  .  trustee  in  bank- 
ruptcy could  not  recover  payments  made  to  de- 
fendant.~Smith  v.  Robins,  324. 
^=s>432(6)  (U.aaO^)  In  an  action  to  recover 
payment  made  by  corporation  to  discharge  loan 
made  to  one  of  its  officers,  where  it  was  con- 
tended that  loan  was  really  to  corporation,  evi- 
dence of  the  indebtedness  of  officer  to  corpora- 
tion, without  any  showing  whether  it  existed  be- 
fore or  after  the  loan,  hM  properly  rejected.— 
Smith  v.  Kobins,  324. 

(D)  Coatraots  aad  Indobtedaess. 

^=s>478  (U.S.C.C.A.)  The  phrase  ''net  annual 
earnings,  in  a  corporation  mortgage,  requiring 
the  mortgagor  to  set  aside  a  sinking  fund  from 
such  earnings,  construed.~ic^ennsylvania  Canal 
Co.  V.  Brown,  80. 

^=s>478  <U.S.C.C.A.)  A  provision  in  a  corpora- 
tion mortgage  which  is  referred  to  in  the  bonds 
secured  is  of  the  same  effect  as  though  contained 
in  the  bonds  themselves.— Babbitt  v.  Read,  252. 
^=s>479  (U.S.C.CJIl.)  Appellee,  ^ho  succeeded  to 
rights  of  trustee,  who  made  advances  to  corpo- 
ration, receiving  stock,  kM  entitled  to  ^force 
mortgage  given  to  him  by  corporation,  though 
stock  was  not  fully  paid  in;  assets  delivered  by 
incorporators  in  payment  of  stock  being  over- 
valued, the  formal  requisites  of  Pub.  Acts  Mich. 
1003,  No,  232,  being  complied  with.— Durand  v. 
Brown,  665. 

Those  who  extended  credit  when  appellee's 
mortgage  was  on  file  held  not  entitled  to  defeat 
enforcement  on  ground  thart:i  stock  held  by  ap- 
pellee's predecessor  had  not  been  paid  for.— Id. 
«=»482(7)  (U.S.CCJ^.)  A  decree  of  foreclosure 
and  distribution  in  a  suit  to  foreclose  a  corpo- 
ration mortgage  Md  not  a  bar  to  a  subsequent 
suit  by  a  bondhddter  to  charge  one  not  a  party 
with  wrongful  diversion  of  funds  of  the  mort- 
gagor.—Pennsylvania  Canal  Co.  v.  Brown,  89. 

IX.  BEIHGOBPORATBON  AKB  BEOR- 
OANIZATION. 

«=>579(2)  (U.S.C.C.A.)  Creditor  of  a  defunct 
corporation,  whose  property  had  been  taken 
over  by  a  new  corporation,  by  accepting  stock 
in  the  new  Company  for  their  debts,  waived 
right  to  prove  as  creditors  of  sudi  corporation 
in  ins(^vency  proceeding.— Codman  v.  Lloyd, 
586. 

Xa.  roKEtOH    OOKPORATIO]^. 

«=>642(1)  (U.S.C.O.A.)  For  a  foreign  corpora- 
tion to  appoint  an  asent  for  sale  as  a  factory 
does  not  constitute  doing  business  within  the 
state  so  as  to  preclude  reliance  on  the  con- 
tract, though  the  charter  of  the  corporation  was 


not  registered  so  as  to  entitle  the  corporation 
to  do  business  in  the  state.— Mitehdl  Wagon  Co» 
V.  Poole,  129. 

<d=»642(l)  (U.S.C.C.A.)  A  foreign  ocHDoration^ 
in  so  far  as  it  holds  the  stock  of  a  local  cor- 
poration, is  doing  business  within  the  state 
of  the  local  corporation's  domicile.— Central 
life  Securities  Co.  v.  Smith,  360. 
«=»66l(2)  (UJS.C.CJL)  A  foreign  corporation^ 
doing  business  in  the  state  without  complying 
with  Rev.  St  Mo.  §|  3039,  3040,  so  as  to  en- 
tire it  to  sue  on  contracts,  held  entitled  to  re- 
cover advances  made  under  a  contract  of  sale, 
seller  having  wrongfully  rescinded.— Lasswell 
Land  &  Lumber  Co.  v.  Lee  Wilson  &  Co.,  454. 

COSTS. 

See  limitation  of  Actions,  ^s»118. 

I;   NATUBS,  OBOUKDS,  AHD  BXTENT 
OF  BIGHT  nf  OEKEBAL. 

«=>32(3)  (U.S.C.CjLX  a  trustee  in  bankruptcy 
held  not  entitled  to  recover  costs  made  on  a 
supplemental  bill  on  which  he  did  not  recover, 
although  successful  generally  in  the  suit— Bab- 
bitt v.  Read,  252, 

VI.  taxatioh; 

^s>l96  (UJ3X;.C.A.)  An  attorney's  foe  should 
not  be  taxed  in  fayoir  of  plaintiff  in  an  action 
to  enforce  an  award  of  damages  by  the  Inter- 
state Commerce  Commission  until  after  dispo- 
sition of  error  proceeding8.-^Missouri  Pac.  Ry. 
Co.  V.  C.  £.  Ferguson  Sawmill  Ca,  20. 

COTENANCY. 

See  Tenancy  la  Common. 

COUNTERFEITING. 

«=>2  (XJ.S.C.C.A.)  Under  Penal  Cod^  {  160, 
which  was  Rev.  St  §  6430,  enacted  June  30, 
1864,  one  having  in  his  possession  with  intent 
to  use  or  sell  Confederate  notes  or  state  bank 
notes,  similar  to  United  States  obligations,  for 
such  purpose  is  guilty.— Leil>  v.  Halligan,  292. 
^=:»5  (U.S.C.CJL.)  Congress,  under  its  oonstitu- 
tional  power  to  provide  lor  punishment  of  coun- 
terfeiting securities  of  United  States,  has  power 
to  interdict  uttering  of  bank  notes  made  in  si- 
militude of  Treasury  notes  of  the  United  States, 
and  may  make  illegal  the  possession  of  such 
notes  with  intention  to  sell  or  use  them,  though 
they  are  valid  obligations.— Leib  v.  Halfigan. 
292.  • 

COUNTIES. 

See  Mandamus,   ^=:>164;    Municipal  Corpora- 
tions. 

IV.    FI80AI.    MAHAOEMENT.    PUBLIC 

DEBT.  8ECUBITIE8.  AKB 

TAXATION. 

«=»I87  (U.S.C.C.A.>  Gen.  St  Bfinn.  1913,  ( 
5542  et  seq.,  relating  to  county  drains,  con* 
strued,  and  the  geperal  ditch  fund  thereby  es- 
tablished  held  liable  for  the  payment  of  matur- 
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ing  drainage  bonds  issued  by  tlie  ooanty.— 
Clearwater  County  v.  Pfeffer,  373. 
<S=»I88  (U.S.C.C.A.)  That  a  county  had  out- 
standing warrants  held  no  defense  to  a  pro- 
ceeding to  enforce  a  judgment  obtained  on 
bonds  of  the  county.— Clearwater  County  w. 
Pfeffer,  373. 

VI.  ACTIONS. 

<S==>226  (U.S.C.C.A.)  An  execution  on  a  judg- 
ment against  a  county  or  other  public  corpora- 
tion may  not  be  lawfully  issued  and  levied  on 
the  funds  or  property  acquired  by  it  in  its 
governmental  capacity,  unless  expressly  author- 
ized by  statute.-— Clearwater  County  y.  Pfeffer, 
373 

Under  Rev.  St  |  916  (Comp.  St  1913.  § 
1540),  and  the  statutes  of  Minnesota,  a  fed- 
eral court  is  without  authority  to  issue  and 
levy  an  execution  for  the  immediate  enforce- 
ment of  a  judgment  rendered  against  a  county. 

COUNTS. 

See   Criminal  Law,   ^=:>87S;    Indictment  and 
Information,  ^=i>128. 

COURT  RULES  CITED. 

Equity  Rule  26.-236  F.  644. 

COURTS. 

See  Admiralty,  «=»20;    Aliens,  ^=»32;    Bank- 
ruptcy, ^=>11,  20,  293;    Criminal  Law,  ^s» 

Vn.   UJilTEJl   STATES  GOUBTS. 

(A)  Jurisdiction   and  Powera   In   General. 

<g=5>264(3)  (U.S.C.C.A.)  A  suit  by  the  receiver 
of  a  railroad  company  appointed  by  a  federal 
court  held  ancillary  and  within  the  jurisdic- 
tion of  the  court  without  regard  to  the  citizen- 
ship of  the  parties.— Vallery  v.  Denver  &  R.  G. 
R.  Co.,  366. 

(D)  Jurisdiction  Dependent  on  Amount  or 
Value  In  Controversy. 

^=»330  (U.S.C.C.A.)  A  federal  court  of  equity 
is  not  without  juriadiction  to  render  a  decree 
for  an  injunction  against  continuing  trrapasses. 
where  threatened  irreparable  injury  is  alleged 
by  the  mere  fact  that  no  proof  has  been  made 
of  the  specific  amount  of  that  injury.— Moline 
Plow  Co.  V.  Omaha  Iron  Store  Co.,  65. 

(B)  Procedure*  and  Adoption  of  Practice 

of  State  Courts. 

«=»356  (U.S.C.C.A.)  Where  record  was  printed 
for  use  by  trial  court  in  deciding  the  case  and 
even  most  immaterial  testimony  was  printed 
in  the  form  of  questions  and  answers,  heldy  that 
there  was  no  compliance  with  Equity  Rule  75, 
cl.  "b"  (198  Fed.  xl,  115  C.  C.  A.  xl) ;  but. 
parties  having  acted  in  good  faith,  and  no 
previous  ruling  bavins;  been  had,  record  will  be 
received. — Firestone  Tire  &  Rubber  Co.  v.  Se- 
berUng,  203. 

(F)   State  liaws  as  Rules  of  Decision. 

^s>363  (U.S.C.CwA.)  Bona  fide  purchaser  from  a 
patentee  of  land  against  whom  suit  was  pending 


in  federal  court  hM,  despite  Rev.  St  |  914, 
exempting  equity  cases,  not  charged  with  noCioe 
of  suit;  no  lis  pendens  having  been  filed  as  re- 
quired by  Act  La.  No.  22  of  1904.— United 
States  V.  Calcasieu  Timber  Co.,  386. 
«=>366(1)  (U.S.C.CA.)  Where  the  highest 
court  of  a  state  has  interpreted  a  state  statute 
in  a  way  showing  that  it  is  considered  a  posi- 
tive enactment  and  not  merely  a  re-enactment 
of  the  common  law,  as  to  rights  arising  there- 
after, its  construction  is  binding  on  the  federal 
courts.— Babbitt  v.  Read,  252. 
<3=»366(1)  (U.S.C.C.A.)  Ordinarily,  a  federal 
court  accepts  construction  of  statutes  of  state 
by  highest  court  thereof,  but  if  such  decision  is 
rendered  after  rights  have  accrued  or  liabilities 
have  been  incurred,  which  are  subject  of  deter- 
mination by  federal  court,  latter  court  is  not 
bound  by  such  decision,  although  it  will  lean  to 
agreement  with  state  court.— State  of  Missouri 
V.  Angle,  640. 

A  decision  of  the  Supreme  Court  of  BtCssouri 
with  reference  to  priority  of  creditors  of  private 
banker  in  assets  of  bank  held  not  an  adjudica- 
tion that  the  private  bank  or  banker  was  an 
entity  distinct  from  owner.— Id. 

<8=»366(10)  (U.S.C.CJL)  The  remedy  by  at- 
tachment being  statutory,  the  rights  of  an 
attacking  creditor  in  a  federal  court  are  gov- 
erned by  the  state  law,  as  declared  by  the  high- 
est court  of  the  state.— Loewe  v.  Savings  Bank 
of  Danbury,  496. 


IV. 


COVENANTS. 

ACTIONS  FOR  BREACH. 


«=9l25(l)  (U.S.C.CA.)  The  defendant  in  an 
action  for  breach  of  a  covenant  of  seisin  is  en- 
titled in  reduction  of  damages  to  the  benefit  of 
any  profits  derived  from  the  land  by  plaintiff, 
and  for  which  by  reason  of  lapse  of  time  he  is 
not  liable.— Mather  v.  Stokely,  334. 

CRANES. 

See  Master  and  Servant,  «=»124,  285. 

CREDIBILITY. 

See  Witnesses,  (g=s>389. 

CRIMINAL  LAW. 

See  Bankruptcy,  ^=>495;  Banks  and  Bank- 
ing, «=>^4-257;  Conspiracy,  ^=>43,  48: 
Counterfeiting;  Fish,  ^=>13, 15;  Grand  Jury; 
Indians,  ^=s>^;  Indictment  and  InfcHrmation; 
Prostitution,  ^=»1. 

V.   VENUE. 

(A)  Place   of  Brlnarinff   Prosee«tloa. 

«=>M3  (U.S.C.CA.)  The  District  Court  for 
Ohio  held  to  have  jurisdiction  under  Cr.  Code,  { 
37,  formerly  Rev.  St.  j  5440.  and  Rev.  St  { 
731,  of  a  prosecution  for  a  conspiracy  to  use 
mails  to  defraud  where  some  of  the  overt  acts 
occurred  in  Ohio  and  others  in  Michigan. — Shet 
V.  United  States,  307. 
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Z.  EVIDEirOE. 

(X.)   Judicial     Notice,     Pre»«mptions»     and 
Burden   of   Proof. 

<@=>308  (U.S.C.C.A.)  While  accused,  at  the  be- 
ginniDg  of  the  trial,  is  presumed  to  be  innocent, 
3'et  whenever  the  proof  shows  beyond  a  reason- 
able doubt  his  guilt,  then  the  presumption  of 
innocence  disappears  from  the  case.— Shepard 
V.    United    States.   283. 

<S=»322  (U.S.C.C.A.)  Where  an  Assistant  At- 
torney General  signed  a  communication  for 
and  on  behalf  of  the  Attorney  General,  it  must 
be  presumed  that  he  was  acting  lawfully  and 
not  usurping  authority.— May  v.  United  States, 
547. 

(C)  Otber  Offenaesy  and  Cl&aracter  of  Ac« 
eased* 

^=»369(1)  (U.S.C.C.A.)  In  a  prosecution  for 
conspiracy  to  use  the  United  States  mails  pur- 
suant to  a  scheme  to  defraud,  evidence  of  other 
swindles  by  defendants  held  admissible  to  show 
that  all  were  engaged  in  conspiracy. — Shea  v. 
United  States,  807. 

In  a  prosecution  for  conspiracy  to  use  the 
mails  to  defraud,  evidence  that  defendants  were 
parties  to  a  confidence  game  held  admissible 
only  to  show  the  intimate  relations  between  the 
parties. — Id. 

<S=»37I(1)  (U.S.C.O.A.)  In  a  prosecution  for  un- 
lawful assault  upon  a  young  girl,  evidence  that 
accused  had  nearly  three  years  previously  as- 
saulted another  young  girl  held  not  admissible 
to  show  intent.— Hall  v.  United  States,  181. 
<3=»37l(l)  (U.S.C.C.A.)  In  a  prosecution  for 
conspiracy  to  use  malls  in  pursuance  of  a 
scheme  to  defraud,  evidence  snowing  that  de- 
fendants perpetrated  scheme  upon  another  with- 
out use  of  mails  held  admissible  on  question  of 
their  intent.— Shea  v.  United  States,  307. 

In  prosecution  for  conspiracy  to  use  the  mails 
to  defraud,  evidence  of  a  similar  swindling 
scheme  by  defendants  held  not  inadmissible  be- 
cause proof  of  intent  was  unnecessary. — Id. 
^=s»37l(l)  (U.S.C.O.A.)  In  prosecution  for  con- 
verting and  abstracting  funds  of  national  bank, 
evidence  of  other  offenses  not  charged  in  in- 
dictment held  admissible  to  show  intent. — Sheri- 
dan V.  United  States,  437. 

ben.  TRIAL. 

(B)  Connie  and  Condnot  of  Trial  In  Gen- 
eral. 

<3=>639(3)  (U.S.C.C.A.)  Under  Act  June  22, 
1870,  and  Act  June  30,  1906,  bankrupt  charged 
with  knowingly  and  fraudulently  concealing  his 
property  from  trustee  cannot  complain  that 
attorney  for  petitioning  creditors  was  duly  ap- 
pointed special  assistant  United  States  district 
attorney  and  participated  in  prosecution. — ^Terry 
V.  United  States,  121. 

(F)  ProTlnoe   of   Conrt  and   Jury   la    Oen« 
eral. 

<g=5>762(2)  (U.S.C.O.A.)  Plaintiff  in  error,  one 
of  the  defendants  in  a  prosecution  for  a  con- 
spiracy, held  not  entitled  to  complain  of  an  in- 
struction on  admissions  of  conspiracy,  etc.,  by 


another  defendant— Shepard  v.  United  States, 
283. 

(G")   Necessity,  Reqnisltes,  and  SnffloiencT 
of  Instmctions. 

<8=»776(2)  (U.S.C.C.A.)  A  charge  on  evidence  of 
good  character  held  erroneous  as  in  effect  de- 
priving accused  of  all  benefit  of  such  evidence. — 
Perara  v.  United  States,  61. 
^789(12)  (U.S.C.C.A.)  An  instruction,  de- 
fining reasonable  doubt,  held  not  objectionable 
In  allowing  verdict  of  guilty  on  conviction  upon 
which  one  would  act  in  more  weighty  affairs  of 
life.— Shepard  v.  United  States,  283. 
«=5>8I4(8,9)  (U.S.C.C.A.)  Instruction  on  au- 
thority of  officer  of  national  bank  to  loan  funds 
derived  from  general  deposits  held  properly  re- 
fused, not  being  applicable  to  the  evidence  in 
prosecution  for  converting  and  abstracting  the 
funds  of  the  bank.— Sheridan  v.  United  States, 
437. 

<3=»823a2)  (U.S.C.C.A.)  Where  the  court 
stated  the  rules  of  law  as  to  the  credibility  of 
witnesses,  an  instruction  that  they  should  not 
arbitrarily  exercise  their  power  to  judge  wit- 
nesses* credibility,  but  should  exercise  legal  dis- 
cretion, is  not  bad  as  failing  to  define  that  term. 
—Shepard  v.  United  States,  283. 
«=»823(14)  (U.S.C.CA.)  In  view  of  another 
instruction,  an  instruction,  authorizing  convic- 
tion upon  circumstantial  evidence,  held  not  ob- 
jectionable as  failing  to  charge  that  every  ele- 
ment of  the  offense  should  be  established.— 
Shepard  v.  United  States,  283. 
<8=>823(15)  (U.S.C.O.A.)  In  view  of  another 
instruction,  an  instruction,  urging  the  jurv  to 
agree,  held  not  erroneous  as  failing  to  inform 
them  that,  before  convicting,  each  juror  should 
be  convinced  of  accused's  guilt  beyond  a  reason- 
able doubt.— Shepard  v.  United  States,  283. 

(H)  Reiinests    for    Instrnetions. 

<S=>829(1)  (U.S.C.CJ^.)  The  refusal  of  re- 
quested instructions  covered  by  those  given  is 
not  error.— Shepard  v.  United  States,  283. 
<S=>829(1)  (U.S.C.CA.)  The  refusal  of  a  request;- 
ed  charge  covered  by  one  given  is  no  ground  for 
complaint,  the  court  not  being  bound  to  follow 
the  language  of  the  request— Brand  v.  United 
States,  409. 

(K)   Verdict. 

<S=>878(2)  (U.S.C.C.A.)  Where  there  was  evi- 
dence to  support  a  conviction  under  one  count 
of  the  indictment,  and  there  was  a  single  sen- 
tence upon  the  two  counts,  the  conviction  will 
not  be  reversed,  as  without  support  in  evi- 
dence, though  one  of  the  counts  was  not  estab- 
lished.—Brand  V.  United  States,  409. 
^=»885  (U.S.C.GJ^.)  In  a  prosecution  under 
Act  June  26,  1906,  §  5,  for  failure  to  raise  or 
lower  25  feet  of  net  of  heart  of  fish  trap,  within 
a  specified  time  to  afford  free  passage  to  fish, 
recommendation  by  jury  to  clemency  on  ground 
that  accused  had  practically  complied  with  stat- 
ute held  not  to  invalidate  conviction  on  ground 
that  such  recommendation  constituted  special 
verdict— Thlinket  Packing  Co.  v.  United  States, 
319. 
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(I<)-  WalT^r  amd  Correction  of  Irresnlart* 
ties  and  ICrrora. 

«5p9ai  (U^.O.aA.)  Where  defeiulaixt,  after 
the  denial  of  hia  motion  for  directed  verdict  on 
the  ground  of  insufficiency  of  the  evidence,  in- 
troduced evidence,  the  motion  was  waived  where 
it  was  not  renewed  at  the  close  of  the  trial.-- 
Thlinket  Paduiig  Go.  v.  United  States,  319. 

ZV.  APPEAI.  AKD  EBBOB,  AHB 
OEBTIORABI. 

(B)   Presentation  and  Reaerratlon  In  IjOIT- 
er  Court  of  Chronnda  of  RoTleir. 

<8=»I032<3)  (U.S.C.C.A.)  Unlete  objections  to 
the  form  of  an  indictment  are  pointed  out  by 
demurrer,  or  otherwise  taken  advantage  of  on 
trial,  such  objections  cannot  be  urged  after  vei^ 
diet,  unless  they  affect  the  substantial  rights  of 
accused.— Sheridan  v.  tJnited  States,  437. 
«=s>l036<8)  (U.S.CaA.)  A  coQviction  wiU  not 
be  reversed  for  insufficiency  of  evidence,  where 
that  question  was  not  raised  below,  unless  nec- 
essary to  prevent  failure  of  justice.— Gillette  v. 
United   States,  405. 

<^=3>li)45  <U.S.C.GJL)  An  assi^ment  of  error 
as  to  a  matter  on  which  the  trial  court  did  not 
rule  will  not,  be  conaidered  on  appeal.— May  v. 
United  States,  547. 

(G)   RoTlevr* 

<&=»M56(2)  (U.S.C.G.A.)  The  discreUon  of  the 
court,  in  the  denial  of  a  motion  for  new  trial; 
where  there  is  evidence  to  support  the  verdict, 
is  not  reviewable  on  error. — shepard  v.  United 
States,  283. 

<£s=>rr69(l)  (U.S.C.CJL.)  Evidence,  in  prosecu- 
tion for  converting  and  abstracting  funds  of  na- 
tional banlc,  held  not  pt^judicinl  to  defendant, 
though  possibly  immaterial. — Sheridan  v.  Unit- 
ed Statfe8,4S7;  '  '  ■  -  * 
<d:±>H69(ll)  (U.S^.C.G.A.)  In  a  prosecution 
for  conspiracy  to  use  mails  to  defraud,  admis- 
sion of  evidence  that  defendanCs  participated  in 
a  confidence  game  wholly  disassociated  with  the 
conspiracy  held  prejudicial  in  view  of  the  charge 
tending  to  result  m  a  conviction  en  proof  of 
other  offense,  than  the  one  set  pnt.in  indiotment. 
—Shea  V.  United  States,  307. 
^=»n78  (U.S.GjQ«A^>  Assigiynents  of  error 
abandoned  in  the  brief  will  not  be  considered 
on  appeal.— May  v.  United  States,  547i 

«3=»II80  (U.S.C.C.A.)  Contentions  of  accused 
disposed  of  on  prior  appeal  become  law  of  case, 
and,  having  been  settled  adversely  to  him,  are 
no  ground  for  rjevcrsal  on  subsequent  appeal. 
— Perara  v.  United  States,  61., 

(H)  Determination  and  Dia»o»itlon  of 
Caoiie. 

<d=»n84  (U.S.C.GJL.)  Where  fine  imposed  in 
prosecution  under  Act  Gong.  July  23,  1802, 
as  amended  by  Act  Jan.  30,  1897,  for  selling 
intoxicating  liquor  to  an  Indian,  was  not 
authorized,  the  judgment,  which  was  otherwise 
correct,  will  not  be  reversed,  but  Circuit  Court 
of  Appeals  may  modify  it,  by  striking  out  pro- 
visions imposing  excessive  fine.— Salasar  v. 
United  States,  5&S* 


CROPS  ^ 

See' Appeal  and  Error,  ^=>106f;  Damages,  «=» 
112;   Nuisance,  «=>49,  50. 

CROSSINGS. 

See  Railroads,  <»=»d05^350. 

CUSTODIA  LEGiS. 

See  Bankruptcy,  ^=»11,  ^. 

DAMAGES. 

See  Appeal  and  Brror.   ^=»1007;    Oovenanta, 
€=>125;  Fraud,  ^=»5d;  Nuisance,  «=>49,  50; 
.  Sales,  «=>418;   Shipping,  «=5>13t 

m.   OBOUHBS  AHB  SUBJECTS  OF 
COMPENSATOBT  BAMAOE8. 

(B)  AMmrmrvrntionf  Mittsmtl*!!,  mmA  Redne- 
tlon  of  Liosa. 

«=»62a)  (U.S.O»O.A.)  The  rule  that  one  in- 
jured by  another's  tort  should  make  reasonable 
efforts  to  av<Hd  enhancement  of  the  damage 
does  not  apply  to  cases  where  exti^ordinary 
expense  is  necessary,  the  test  being  what  a  rea- 
sonably prudent  man  would  do  under  the  cir- 
rumstances.—American  Smelting  &  Refining 
Co.  V.  Riverside  Dairy  &  Stock  Farm,  5tJ2. 

VX.  HBASYJBE   OF  DAMAGES. 

(B)  Injiupl«s   to   Prop«rtT« 

^=>M2  (U.S:C.C.A.)  The  measure  of  damages 
for  injuries  to  growing  crops  from  smelter 
smoke,  etc.,  is  the  difference  between  the  mar- 
ket value  of  crops  that  would  have  been  raised 
and  that  of  crops  raised  less  the  ezpenae  saved. 
—American  Smelting  &  Refining  Co.  r.  River* 
side  Dairy  &  Stock  Farm,  562; 


DAYS. 

See  Time,  «=»». 

■      '                      -     . 

DEBTOR  AND  CREDITOR. 

See  Bankruptcy; 

Fraudulent  Oonveyancea. 

See  Fraud. 

DECEITv/ 

•t-  .»  .,  t  , . 

DEei^. 

See   Covenants;    Indians,   ^=»15;    Mortgages; 
Tenancy  in  Common,  ®=:»45. 

OE  FACTO  OFFICERS. 

See  Attorney  General,  ^s>2. 

DELIVERY. 

See  Mechanics'  Liens,  ^=i>20S. 

DEPOftTATIOlil, 

See  Aliens,  ^=>2&-44. 

DEPOSITIONS. 

See  Appeal  and  Ercor,  «s>882. 
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DEPOSITS. 

See  Banks  and  Banking,  <$s>106,  134;  Qar- 
nishment,  ^=:»115. 

DICK  LAW. 

See  Army  and  Navy,  ^=:»5^. 

DIRECTING  VERDICT. 

See  Trial,  «=>143,  169. 

DIRECTORS. 

See  Corporations,  ^=»152,  155. 

DISCHARGE. 

See  Bankruptcy,  ^=»414. 

DISCOVERED  PERIL 

See  Railroads,  <e=>324. 

DISCRETION  OF  COURT. 

See  Appeal  and  Error,  ^=s>959;  Criminal  Lew, 
<&=»1156;  Patents,  <S=>285;  Pleading,  <S=> 
261. 

DISMISSAL  AND  NONSUIT. 

See  Appeal  and  Error,  ^=:>744. 

DISTRICT  AND  PROSECUTING 
ATTORNEYS. 

See  Criminal  Law,  «=>630;  Grand  Jury,  <S=» 
34;    Indictment  and   Information,  ^=»137. 

DISTRICTS. 

i       See  Waters  and  Water  Courses,  ^=>224. 

DIVERSE  CITIZENSHIP. 

See  Coarts,  «5>264. 

DIVIDENDS. 

See  Corporations,  ^=s>152,  155;  Internal  Reve- 
nue, ^^7. 

DOING  BUSINESS. 

See  Corporations,  ^=»642. 

DOUBLE  TAXATION. 

See  Licenses,  ^=»7. 

ELECTION. 

See  Pleading.  ^=>ae». 

EMBEZZLEMENT. 

I       See  Banks  and  Banking,  «=»2S6,  257. 

EMPLOYERS  AND  EMPLOYES. 

See  Master  and  Servant 


EQUITY. 

See  Appeal  and  Error,  «=»184,  990,  1009,  1022; 
Estopipel;  Fraudulent  Conveyances;  Judg*- 
ment,  <e=>414;  Partition;  Patents,  «=>280- 
324;  Quieting  Title;  Recovers;  Specific  Per- 
formance;   Subrogaticm;    Trusts. 

I«   JURISDICTION,  PRINCIPLES.  AND 

BfAXIMS. 

(C)  Principles  and  Maxima  of  Bavity. 

€=»66  (U.S.C.ClA.)  Under  the  rule  that  he 
who  seeks  equity  must  do  equity,  specific  per- 
formance, which  is  a  discretionary  remedy,  will 
be  denied,  where  complainant  does  not,  on  his 
part,  show  compliance  with  the  substantial  con- 
ditions of  a  contract— Ellis  v.  Treat,  330. 
0=»66  (U.S.C.C.A.)  When  a  complainant  seeks 
to  set  aside  a  transaction  for  fraud,  it  is  not 
necessary  nor  his  duty  to  tender  any  sums 
which  it  may  appear  that  the  parties  guilty  of 
the  fraud  have  disbursed,  but  it  is  sufficient  if  he 
offers  to  do  equity.— Vallery  v.  Denver  &  R.  G. 
R.  Co.,  366. 

<&=>66  (U.S.C.C.A.)  Seller  which  received  ad- 
vances, from  a  foreign  corporation  doing  busi- 
ness in  state  cannot,  having  sought  equitable 
relief  against  replevin  suit  by  corporation,  de- 
feat corporation's  cross-bill  to  recover  advances 
on  ground  that  corporation  had  not  compiled 
with  laws  of  Ftate,  and  so  could  not  sue  on  con- 
tract.— Lasswell  Land  &  Lumber  Co.  v.  Lee 
Wilson  &  Co.,  454. 

<3=»66  (U.S.C.C.A.)  Where  defendant,  in  secur- 
ing mineral  lands,  hired  counsel,  complainants, 
who  desired  to  share  in  the  lands  acquired,  on 
theory  of  trust,  held  bound,  under  the  maxim 
that  he  who  seeks  equity  must  do  equity,  to 
bear  their  proportionate  share  of  the  expendi- 
tures.—Broatch  V.  Boysen,  568. 

EQUITY  RULES. 

S«e  Court  Rales  Cited;   Courts,  «=s>366b 

ERROR,  WRIT  OF. 

See  Appeal  and  ^rror. 

ESTATES, 

See  Tenancy  in  Common;   Trusts. 

ESTOPPEL 

See  Appeal  and  Error,  ^=:»882;  Indians,  ^=s> 
15;  Judgment  <d==>713;  Patents,  <d=s>148,  162. 

m.  EQUITABLE  ESTOPPEL. 

(A)   Nature  and  Cuentlals  tn  General. 

C=>56  (U.S.C.C.A.)  Defendant  who  leased  min- 
ing clauns  under  an  instrument  reciting  that 
complainants  were  owners  of  an  interest,  held 
not  estopped  from  denying  that  they  had  any 
title  to  claims,  complainants  not  having  changed 
their  position.— Ellis  v.  Treat,  330. 
«g=>62(:2)  (U.S.d.C.A.)  The  rule  that  the  govern- 
ment is  not  estopped  by  the  acts  of  its  agent 
or   officers   applies  only   where   such   acts   are 
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fraudulent,  unauthoriied,  or  mistaken.— J. 
Homer  Fritch,  Inc.,  v.  United  States,  343. 

(B)   Pleadlnvt    BhrlAenee»    Trlml»    and    WLf^ 
▼lew, 

^=»M7  (U.S.O.O.A.)  Where  plaintiffs  claimed 
that  under  their  acceptance  of  defendant's  re- 
quest to  extend  time  of  opticm  to  purchase  ves- 
sel defendant  was  estopped  to  deny  extension  of 
charter  party  and  court  ruled  plaintiffs  need  not 
establish  ^ood  faith  of  negotiations  for  sale  to 
others,  evidence  of  negotiations  in  good  faith  is 
properly  excluded.— J.  Homer  Pritch,  Inc.,  T. 
United  States,  343. 

Where  plaintiffs  contended  that  defendant  was 
estopped  to  deny  extension  of  charter  party,  ev- 
idence that  by  reason  of  extension  of  defend- 
ant's option  they  were  deprived  of  Interest  on 
purchase  price,  which  would  have  been  realized 
on  sale  to  others,  is  properly  excluded,  there 
being  no  showing  that  but  for  such  extension 
sale  would  have  been  consummated.— Id. 

EVIDENCE. 

See  CWminal  Law,  «=>308-371;   Witnesses. 
For  evidence  as  to  particular  facts  or  issues  or 

in  particular  a<^ons  or  proceedings,  see  also 

the  various  specific  topics. 
For  review  of  rulings  relating  to  evidence,  see 

Appeal  >and  Error. 

H.  PBEStTMPTiOlTS. 

«=»78  (U.S.0.0^)  Where  the  best  evidence 
which  might  have  been  produced  is  not  offered, 
there  is  a  presumption  that  such  evidence,  if 
produced,  would  have  been  unfavorable.— Back- 
us V.  Owe  Sam  Qoon,  159. 

xn.  opnaoN  evidengs. 

(D)  Bzamlnatlon   of   Bxperts. 

^=»554  (U.S.CC.A.)  Answer  by  medical  expert 
to  hypothetical  question  held  not  subject  to  ob- 
jection on  ground  that  expert  gave  opinion  not 
based  on  facts  stated  in  question.— Chicago,  B. 
&  Q.  R.  Ck).  V.  Schrimpf,  390. 

Xin.  EVIDENCE  AT  FORMER  TRIAL 
OR  IN  OTHER  PROCEEDING. 

<S=»577  (U.S.C.C.A.)  Under  Rev.  Codes  Mont.  | 
7887,  evidence  of  plaintiff's  witness  given  at  a 
former  trial  between  the  same  parties  is  admis- 
sible, where  at  the  time  of  the  second  trial  he 
was  without  the  state.— Great  Northern  By.  Co. 
V.  Ennis,  227. 

EXAMINATION. 

See  Evidence,  ^s»664. 

EXCEPTIONS. 

Set)  Appeal  and  Error,  <»3263-273,  SOL 

EXCLUSION. 

See  Aliens,  «s>29-32. 

EXECUTION. 

See  Counties,  ^=:>226;  Garnishment 


EXPENSES. 

See  Trasta,  4=>374. 

EXPERT  TESTIMONY. 

See  Evidence,  ^=»5G4. 

EXPLOSIVES. 

^»7  (U.S.C.O.A.)  A  stevedoring  company  JfceW, 
on  the  evidence,  not  liable  to  a  steamship  com- 
pany for  damages  caused  by  the  explosion  of 
a  shipment  of  explosive  corks  for  toy  pistols 
while  being  unloaded  from  plaintiff's  steamer.— 
Hamburg-American  Line  v.  Atlantic  Transport 
Co.,  567. 


See  Brokers. 


FACTORS. 


FEDERAL  COURTS. 

See  Courts;  Stipulations,  ^=»14. 

FEES. 

See  Bankroptcy,  «=>474;  Coets.  «s>180. 

FILING. 

See  Appeal  and  Error,  ^=:>744. 

FINDINGS. 

See  Appeal  and  Error,  ^=»1009;   Bankniptcy, 

^  ^'^'      FINES. 

See  Poet  Office,  «=»21. 

FISH. 

See  Indictment  and  Information,  ^=»128;    Li- 
censes, ^=»3,  7;  Statutes,  ^=:>47. 

«=»I3r2)  (U.S.C.CJ^.)  Under  Act  June  26. 
1906,  H  6,  13,  failure  of  one  fishing  for  salmon 
to  lift  or  lower  25  feet  of  the  webbing  or  net 
of  the  heart  of  its  trap  from  Saturday  eveninf 
to  Monday  morning  AeZd  an  offense,  though  no 
fish  were  caught— Thllnket  Packing  Co.  v.  Unit- 
ed States,  319. 

One  who  fails  to  raise  or  lower  netting  of  the 
heart  of  his  fish  trap  held  guilty  of  a  violation 
of  Act  June  26,  1906,  though  not  engaged  in 
fishing.— Id. 

One  violating  Act  June  26,  1906.  i  5,  in  fail- 
ing to  raise  or  lower  the  netting  or  the  heart  of 
fish  traps,  so  as  to  give  salmon  and  other  fish 
free  passage,  cannot  escape  conviction  because 
his  fishing  was  done  in  the  manner  excepted. 
— Id. 

Under  Act  June  26,  1906,  |  5,  it  is  not  a 
sufficient  compliance  for  the  owner  of  fish  trap 
to  raise  or  lower  25  feet  of  the  web  or  netting 
of  the  heart  of  the  trap^  in  a  V-shape,  but  the 
whole  25  feet  must  be  raised  or  lowered.— Id. 
«=»I5  m.S.C.C.A.)  In  a  prosecution  under  Act 
June  26,  1906,  t  5,  for  failure  to  comply  with 
the  regulations,  an  indictment  which  gave  the 
location  of  defendant's  trap  is  sufficient  where 
such  location  showed  that  it  was  not  within 
the  excepted  waters.— Thlinket  Packing  Ca  v. 
United  States,  319. 
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FLOODS. 

See  Csrrien,  «s>122. 

FORECLOSURE. 

See  Corporations,  <t=»482. 

FOREIGN  CORPORATIONS. 

See  Gorporatioiis,  ^=»942,  661. 

FOREIGNERS. 

See  AUfftiff, 

FORFEITURES. 

See  loBorance,  4s»888. 

FORGERY. 

See  Gounterfeitinc. 

FORMER  ADJUDICATION. 

See  Jadgment,  ^=>718. 

FORMULAS. 

See  Property,  «=>2. 

FORNiCATiON. 

See  Pro«titation,  «=>!. 

FRAUD. 

See  Aliens,  «=>31,  82;  Brokers,  «s>lQ2;  Chat- 
tel Mortgages.  ^s»o3;  Corporations,  ^=»80; 
Equity,  ^=»66;  Praudnlent  Conveyances; 
Principal  and  Agent,  ^=>156;  Public  Lands, 
^=s>120;  Salea,  ^=s>43;  Trade^MariLs  and 
Trade-Names,  ^=»75. 

n.  AOTIOHS. 
(D)  Damaffea« 

<S=»59(3)  (U.S.C.C.A.)  The  measure  of  the  dam- 
ages recoverable  by  a  purchaser  of  land  for 
fraud  and  deceit  inducing  the  purchase  is  the 
difference  between  the  value  of  what  he  parted 
with  and  the  actual  value  of  the  land.— Napen  r. 
Pearce,  43. 

FRAUDULENT  CONVEYANCES. 

L  TBAXSFEBS   AHD   TlUJraAOTIOHS 
IHVAIJD. 

(I)  Retentton   of  Possessloii  or  Apparent 
Title  by  Grantor. 

«=»I54(4)  (U.8.C.C.A.)  Where  the  mntorsfbr 
the  purpose  of  preserving  the  grantors  credit  re- 
frained from  recording  their  conveyance  for 
over  three  years,  during  which  time  the  grantor 
remained  in  exclusive  possession,  the  convey- 
ance is  fraudulent  as  to  subsequent  creditors 
of  grantors,  who  relied  on  his  apparent  ownec^ 
ship.— Manders  v.  Wilson,  190. 

FRIGHTENING  ANIMALS. 

See  Railroads,  ^s»306w 


See  Fish. 


GAME. 
GARNISHMENT. 


V.  LIEN  OF  OARNISHBHSKT  anb 
UABIUTT  OF  OARinSHEE. 

^=»II5  (U.S.C.CA.)  Under  a  garnishment  of  a 
savings  bank  in  which  defendant  is  a  depositor, 
where  the  bank  is  bound  by  contract  to  pay  in- 
terest or  dividends  on  the  deposit,  the  interest 
subsequently  accruing  is  but  an  incident  of  the 
deposit  and  Is  bound  by  the  garnishment.— 
Loewe  y.  Savings  Bank  of  Danbury,  496. 

GOOD  WILL 

«=»5  (U.S.C.C.A.)  Good  wiU  is  a  property 
right,  which  can  be  conveyed  with  the  business 
to  which  it  is  inddent—Durand  v.  Brown,  605. 

GRAND  JURY. 

See  Indictment  and  Information,  ^=»137. 
<»=»34  (U.S.C.CJL)  Under  Act  June  30,  1906, 
Rev.  St  §S  161,  177,  348,  360,  attorney,  not 
resident  of  district  wherein  prosecutions  were 
instituted,  having  been  appointed  special  as- 
sistant, by  letter  signed  by  Assistant  Attorney 
General,  for  Attorney  General,  held  authorized 
to  participate  in  grand  jury  proceedings.— May 
V.  United  States,  547. 

HABEAS  CORPUS. 

n.  JUBZ8DIOTION,   PBOOSEDINOS, 
AKB  REIiIEF. 

«=>85(1)  (U.S.C.C.A.)  On  habeas  corpus  pray- 
ed for  on  theory  that  indictment  did  not  charge 
offense,  it  will  be  presumed,  accused  having  been 
convicted,  that  jury  found  that  averments  of  in- 
dictment were  established  by  the  evidence.— Leib 
V.  Halligan,  292. 


See  A] 
nal 


HARMLESS  ERROR. 

and  Error,  «B3lM7-1067;   Orimi- 
«s3lie». 


HARTER  ACT. 

See  Shippinf,  «3>137. 

HIGHWAYS. 

See  Statutes,  <8s>97. 

HOMESTEAD. 

See  PoMic  Lands,  «s>iaO. 

HOSTILE  POSSESSION. 

See  Adverse  Poeseasion,  ^sdS,  86. 

HYPOTHETICAL  QUESTIONS. 

See  Evidence,  ^=»554. 

IMMIGRATION. 

I  See  Aliens,  «=»44. 
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IMPAIRING  OBUGATION  OF 
CONTRACT. 

See  Constitutional  Law,  ^=»154. 

IMPEACHMENT. 

See  Witnesses,  ^9389. 

IMPRISONMENT. 

See  Habeas  Corpus. 

IMPROVEMENTS. 

See  Indians,  ^=>22;  Mechanics'  Liens;  Munici- 
pal Corporations,  ^s»488-516. 

INCOME  TAX. 

See  Internal  Revenue,  ^=»7. 

INDIANS. 

^=»I3  (U.S.C.O.A.)  Where  an  allotment  of  land 
was  duly  made  to  a  freedman,  a  member  of  the 
Cherokee  Nation,  neither  the  Secretary  of  the 
Interior  nor  any  subordinate  officer  of  that  de- 
partment may  cancel  it— United  States  v.  Whit- 
mire,  526. 

Allotment  to  freedman  of  Cherokee  Nation, 
on  false  testimony  that  he  was  owner  of  im- 
provements thereon,  held  not  subject  to  cancella- 
tion; owner  of  improvements,  a  white  person 
who  hnd  intermarried  with  a  Cherokee,  not  be- 
ing entitled  to  contest,  and  owner's  granddaugh- 
ter, to  whom  improvements  were  transferred 
before  Act  March  2,  1907,  not  being  entitled  to 
contest  under  Act  July  1.  1902,  f  69.  trans- 
fer being  more  than  nine  months  after  allotment 
—Id. 

As  Act  July  1,  1902,  |  21,  makes  the  allot- 
ment certificate  issued  by  the  Dawes  Commis- 
sion conclusive  evidence  of  the  right  of  the  al- 
lottee to  land  of  Cherokee  Nation  described,  a 
conveyance  of  allottee  before  issuance  of  pat- 
ent carries  title.— Id. 

<©=>I5(1)  (U.S.C.C.A.)  Though  the  allottee  of 
lands  belonging  to  the  Cherokee  Nation,  who 
had  conveyed  them,  relinquished  his  allotment 
in  a  contest,  a  proceeding  to  which  his  grantee 
was  not  a  party,  the  rights  of  the  grantee  were 
unaffected.— United  States  v.  Whitmire,  526. 

Where  an  allotment  by  a  freedman  of  the 
Cherokee  Nation  was  not  subject  to  attack, 
though  obtained  on  false  testimony,  the  title  of 
the  treedman's  grantee  could  not  be  attacked, 
though  he  knew  the  allotment  was  obtained  by 
such  testimony.— Id. 

<S=»I5(1)  (U.S.C.C.A.)  A  deed  of  land  of  a  de- 
ceased Indian  allottee  by  a  full  blood  heir,  ap- 
g roved  by  county  court  of  a  county  in  Okla- 
oma  other  than  that  in  which  the  decedent  re- 
sided at  the  time  of  death,  held  void  under  Act 
May  27,  1908,  and  Probate  Court  of  Oklahoma. 
— Okla  Oil  Co.  v.  Bartlett,  540. 

The  doctrine  of  estoppel  cannot  be  invoked 
against  an  Indian  grantor  of  land,  to  validate 
a  deed  not  executed  and  approved  as  required 
by  statute.— Id^ 

«=>22  (U.S.C.O.A.)  Where  a  white  person,  who 
had  intermarried  with  a  member  of  the  Chero- 
kee Nation  and  improved  tribal  property,  trans- 


ferred the  improvements  before  Act  March  2, 
1907,  such  person  lost  the  right  to  have  the 
improvements  appraised  in  accordance  with  the 
act— United  States  v.  Whitmire.  526. 

«g=>38(5)  (U.S.C.C.A.)  In  a  prosecution  for  vi- 
olating  Act  March  1.  1895,  I  8,  by  introducing 
into  territory  which  formerly  was  the  Indian 
Territory  intoxicating  liquor,  a  conviction  can- 
not be '  supported  on  mere  suspicious  circum- 
stances indicating  that  defendant  was  cognizant 
of  the  introduction  of  the  liquor  by  his  oode- 
fendant— Tucker  v.  United  States,  594. 

INDICTMENT  AND  INFORMATION. 

See  Banks  and  Banking,  ^=s»257;  Conspiracy, 
^=»43;  Criminal  Law,  <S=s»1032;  Fish,  «s» 
15;    Qrand  Jury;    Habeas  Corpus,  ^s»85. 

V.   REQUISITES  AND  SUFFIOIENCT 
OF  ACCUSATION. 

«=»I2I(1)  (U.S.C.C.A.)  Where  indictment  suf- 
ficiently charged  all  of  the  essential  facta  to 
constitute  the  offense,  defendant,  if  desirous 
of  other  details,  must  demand  a  bill  of  particu- 
lara— Sheridan  v.  United  Stotes,  437. 

VI.  JOINDER  OF  PARTIES,  OFFENSES, 

AND  COUNTS,  DUPLICITT, 

AND  ELECTION. 

«=9l28  (U.S.C.C.A.)  Under  Laws  Alaska  1913, 
c  39,  one  charged  of  violating  Act  June  26, 
1906,  regulating  .fisheries  of  Alaska,  cannot 
complain  that  the  indictment,  which  was  in  sev- 
eral counts,  included  more  than  one  offense.— 
Thlinket  Packing  Co.  v.  United  States,  319. 

Vn.  MOTION  TO  QUASH  OR  DISMISS 
AND  DEBIURRER. 

<S=»I37(3)  (U.S.C.C.A.)  The  question  whether  a 
person  not  authorized  appeared  before  the  grand 
jury  returning  the  indictment  may  be  raised  by 
motion  to  quash,  although  plea  in  abatement  is 
the  proper  remedy  in  all  cases  of  contested  fact 
—May  V.  United  States,  547. 

Assistant  to  Attorney  Greneral  appointed  for 
special  prosecutions  under  Rev.  St  ft  161,  177, 
348,  360,  and  Act  June  30,  1906,  held  at  least 
a  de  facto  officer,  so  that  on  motion  to  quash 
indictment  his  right  to  appear  before  grand 
jury  could  not  be  questioned.— Id. 

IX.  ISSUES,  PROOF,  AND  VARIANCE. 

^=>\6B  (U.S.C.C.A.)  Where  an  indictment 
charging  conspiracy  to  violate  Act  Jan.  17, 1914, 
denouncing  an  offense,  with  respect  to  importa- 
tion of  opium,  which  specified  numerous  acts 
as  constituting?  the  offense,  charged  the  several 
acts  conjunctively,  conviction  may  be  had  up- 
on proof  of  any  one  of  them.— Shepard  T*  Unit- 
ed States,  283. 

INDORSEMENT. 

See  Bills  and  Notes,  <&=»262. 

INFRINGEMENT. 

See  Patents,  «s>280^324» 
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INITIAL  CARRIERS. 

See  Garrien,  ^=»186w 

INJUNCTION. 

See  Courts,  ^=>330!  Judgment,  ^=>414;  Mu- 
nicipal CorporationB,  ^=:»488,  489;  Patents, 
^=>289,  324;  Trade-Marks  and  Trade-Names, 

«=>86,  97. 

INNOCENCE. 

See  Criminal  Law,  ^=>308. 

INSOLVENCY. 

See  Bankruptcy;  Banks  and  Banking,  ^=»134, 
166;   Building  and  Loan  Associations,  ^=:»42. 

INSPECTION. 

See  Master  and  Servant,  «»124,  285. 

INSTRUCTIONS. 

To  jnry.  see  Criminal  Law,  4s>762-829;  Trial, 
«s>233. 

INSURANCE. 

See  Corporations,  ^=:>377. 

V.   THE  CONTRACT  IN  GENERAL. 
(B)   Construetlon  and   Opermtlom* 

€=>I46(3)  (U.S.C.OJ^.)  If  a  policy  will  fairly 
admit  of  two  constructions,  the  one  should  be 
adopted  which  will  indemnify  the  insured.— 
Fireman's  Fund  Ins.  Co.  v.  Globe  Nav.  Co., 
614. 

<S=»I49  (n.S.C.C.A.)  If  there  be  any  inconsist- 
ency between  a  written  provision  of  a  policy 
and  the  printed  portions  thereof.  th«  written 
language  must  prevail.— Fireman  s  Fund  Ins. 
Co.  V.  Globe  Nav.  Co.,  614. 
^=»I50  (U.S.C.C.A.)  Provision  written  on  mar- 
gin of  marine  policy  on  a  vessel  held  not  to 
abrogate  abandonment  clause  of  poUcy.—Pire- 
man*s  Fund  Ins.  Co.  v.  Globe  Nav.  Co.,  614. 

XI.  estoppeihWaiver,  or  aoree- 

BIENTS  AFFECTINO  RIGHT  TO 
AVOID  OR  FORFEIT  POLICY. 

«s>388<3)  (U.S.C.CA.)  It  is  a  rule  of  the  ma- 
rine law  of  insurance  that  any  forfeiture  of  a 
policy  caused  by  a  violation  of  its  terms  will 
be  deemed  waived  by  the  insurer  if,  after  knowl- 
edge of  the  facts  constituting  such  forfeiture,  he 
treats  the  policy  as  obligatory.— Fireman's  Fund 
Ins.  Co.  V.  Globe  Nav.  Co.,  614. 

Xm.  EXTENT  OF  L088  AND  UA- 

RILFTT  OF  INSURER. 

(A)  Mflurlne  Inanranee. 

^s>468  (U.S.C.CA.)  A  vessel,  waterlogged  and 
abandoned  by  her  crew  at  sea,  held  not  an  actu- 
al total  loss,  where  the  hull  and  parts  of  equip- 
ment and  apparel  were  saved  and  brought  into 
port  by  salvors  in  a  condition  capable  of  being 
repaired  at  some  cost— Fireman's  Fund  Ins.  Co. 
V.  Globe  Nav.  Co.,  614. 


^=»469  (U.S.CCA.)  An  insured  is  not  entitled 
to  abandon  a  vessel  as  for  a  constructive  total 
loss  under  the  "high  probability"  rule,  where 
the  policies  contain  a  provision  fixing  the  right 
to  abandon  on  certain  specified  terms.— Fire- 
man's Fund  Ins.  Co.  v.  Globe  Nav.  Co.,  614. 

The  right  <^  an  insured  to  abandon  a  vessel  as 
for  a  constructive  total  loss  must  be  determined 
by  the  situation  of  the  vessel  and  the  conditions 
existing  at  the  time  notice  of  abandonment  is 
given.— Id. 

XVnL   ACTIONS  ON  POLICIES. 

<S=>646<6)  (U.S.C.CJL.)  As  between  owner  and 
insurer,  the  burden  of  proving  that  a  vessel  is 
unsea worthy  rests  upon  the  insurer.— Fireman's 
Fund  Ins.  Co.  v.  Globe  Nav.  Co.,  614. 
«=>646(8)  (U.S.C.CJ^.)  T^e  burden  of  proving 
a  loss,  for  a  cause  and  to  an  amount  for  which 
the  insurer  is  liable,  is  upon  the  insured.— Fire- 
man's Fund  Ins.  Co.  v.  Globe  Nav.  Co.,  614. 
«=>665(4)  (U.S.C.CA.)  Clear  and  convincing 
evidence  is  required  on  the  part  of  an  insurer  to 
overcome  the  report  of  a  survey,  when  a  vessel 
commenced  a  voyage,  showing  that  she  was  then 
seaworthy  for  the  voyage.— Fireman's  Fund  Ins. 
Ck).  V.  Globe  Nav.  Co.,  614. 

XX.  MUTUAL  RENEFIT  INSURANCE. 

(B)  The  Contract  in  General. 

<&=>7I9(3)  (U.S.CC.A.)  In  view  of  its  original 
charter  and  congressional  charter.  Act  June  29, 
1894,  §  4,  relating  to  amendments,  held,  that 
the  Knights  of  Pythias  might,  over  objection 
by  members,  change  th&  constitution  and  by- 
laws so  as  to  impose  sufficient  assessment  to 
satisfy  death  claims. — Holt  v.  Supreme  Lodge 
Knights  of  Pythias,  197. 

INTENT. 

See  Contracts,  <S=>147;  Criminal  Law,  ^=!>371; 
Statutes,  <9=>216. 

INTEREST. 

See  Garnishment,  ^=»115. 

I.  RIGHTS  AND  LIABILITIES  IN 
GENERAL. 

«=»I4  (U.S.C.CA.)  Under  IllinoiB  statute,  sell- 
er held  entitled  to  interest  at  5  per  cent  on 
sums  which  should  have  been  deposited  and  paid 
over  to  him  at  time  of  performance  of  contract, 
as  well  as  to  interest  on  further  amount  due 
when  it  became  liquidated.— Moloney  v.  Greas- 
ier, 632. 

INTERNAL  REVENUE. 

«=»7  (U.S.C.CA.)  Profit  derived  by  a  stock- 
holder in  his  stock  through  the  sale  of  all  the 
property  of  the  corporation  in  1914  and  distribu- 
tion of  the  proceeds,  which  profit  arose  from  in- 
crease in  the  value  of  the  property  prior  to 
March  1,  1913,  when  Income  Tax  Law  Oct  3, 
1913,  S  II,  A,  subds.  1,  2,  became  effective,  held 
not  taxable  thereunder.— Lynch  v.  Turrish,  649. 
The  enhanced  value  of  property  of  a  corpora- 
tion arising  f^m  its  gradual  increase  in  value 
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tbrougli  a  series  of  years  prior  to  the  enactment 
of  an  income  tax  law,  althongli  afterward  dis- 
tributed, is  not  'income,  gains,  or  profits*'  tax- 
able under  such  a  law. — Id. 
«=>7  (U.S.C.CJL.)  DiTidends  received  by  a 
stockholder  from  the  proceeds  of  the  sale  of 
property  owned  by  the  corporation  March  1, 
1913,  and  which  was  then  worth  the  amount 
subsequently  realized  therefor,  held  not  taxable 
under  Income  Tax  Law  Oct  3, 1913,  §  II,  A,  et 
seq.— Lynch  v.  Hornby,  657. 
«=»9  (U.S.O.CJ^.)  A  lumber  corporation  held 
entitled,  in  its  return  of  net  income  under  the 
Corporation  Tax  Law,  to  deduct  as  capital  as- 
sets the  market  value  of  standing  timber  from 
which  lumber  sold  during  the  year  was  manu- 
factured.—Doyle  V.  Mitchell  Bros.  CJo.,  106. 

In  computing  income  of  corporation  under 
Corporation  Tax  Law,  as  distinguished  from 
capital  assets,  neither  government  nor  corpora- 
tion is  bound  by  book  valuations.— Id. 

INTERSTATE  COMMERCE. 

See  Commerce. 

INTOXICATING  LIQUORS. 

See  Crimiiud  Law,  «3»1184:  Indiaiu,  «soS8. 

INVENTION. 

See  Patents. 

INVITED  ERROR. 

See  Appeal  and  Error,  ^s»882;. 

IRRIGATION. 

See  Waters  and  Water  Counea,  ^=>2Zi. 

JOINDER. 

See  Indictment  and  Information,  ^=>12S;   Pat- 
ents, ^=»285. 

JOINT  TENANCY. 

See  Tenancy  in  Common. 

JUDGMENT. 

See  Blandamus,  ^=:>154. 

For  judgments  in  particular  actions  or  proceed- 
ings, see  also  the  various  specific  topics. 
For  review  of  judgments,  see  Appeal  and  Error. 

m.  ON  CONSENT,  OFFER,  OB  AD- 
MiaSION. 

<3=»9I  (U.S.C.C.A.)  Where  on  bill  filed  in  a 
court  in  Maine  a  consent  decree,  appointing  a 
receiver  for  a  Maine  corporation,  was  entered, 
and  on  ancillary  bill  in  the  federal  court  for 
Illinois,  a  similar  decree  was  entered,  defend- 
ant corporation  could  not  attack  either  decree. 
—Central  life  Securities  Co.  v.  Smith,  360. 

An  order  in  a  consent  decree  for  the  appoint- 
ment of  a  receiver  and  the  winding  up  of  a 
corporation  held  not  to  entitle  principal  defend- 
ant to  attack  decree  on  the  ground  that  avw- 
ments  of  fraud  in  the  original  bill  were  dis- 
puted by  amendments.- Id. 


X.  EQUITABUB  BELIEF. 

(A)  Vmtnre  of  Remedr  aaA  Oro«m#s. 

<8=»4I4  (U.S.aC.A.)  Where,  after  judgment 
against  a  defendant  for  breach  of  a  covenant 
of  seisin,  title  of  plaintiff  was  made  good  by  the 
running  of  limitations,  defendant  held  entitled 
to  maintain  a  suit  in  eouity  to  enjoin  enforce- 
ment of  the  judgment— Mather  v.  Stokely,  834. 

XIV.  OONOLUSIVENESS   OF  ABJUBI^ 

OATION. 

(C)  Matters  Conelvde€. 

«=»7I3(2)  (U.S.aaA.)  To  rend»  a  judgment 
conclusive  of  a  question  in  another  suit  between 
the  same  partieB,  it  must  appear  that  the  pre- 
cise question  was  raised  and  determined  in  the 
former  suit.— Pennsylvania  Canal  Co.  v.  Brown, 

JUDICIAL  SALES. 

See  Bankruptcy,  4s>262. 

JURISDICTION. 

See  Admiralty,  ^=s>20;   Bankruptcy,  ^s>ll,  20, 
293;   Courts;   Criminal  Law,  «s>113. 


See  Grand  Jury. 


JURY. 
UCHES. 


See  Corporations,  ^=:»121;  Municipal  Corpo- 
rations, <S=>488,  489;  Patents,  ^=>289;  Pub- 
lic Lands,  ^=»128;  Trade-Marks  and  Trade- 
Names,  ^s>86. 

LANDLORD  AND  TENANT. 

See  Municipal  Corporations,  ^=»71d. 

UNDS. 

See  Public  Landt. 

LAST  CLEAR  CHANCE. 

See  Bailroadi,  «s>8ai 

UW  OF  THE  CASL 

See  Crimiiial  Law,  ^saliSO. 

LEASL 

See  Municipal  Corporations,  ^=»71d. 

LEWDNESS. 

See  Prostitution,  ^=s>l. 

LICENSES. 

See  Constitutional  Law,  ^s»42;  Statutes,  «s» 
47. 

I.  FOR  OOCUPATIOHS  AHD  PBIVI- 
U50E8. 

^=93  (U.S.C.CA.)  Under  Organic  Act  (rf  Alas- 
ka, §S  3,  9.  20,  and  despite  Act  Cong.  June  28, 
1906.  r^ulating  fisheries,  Md  that  Act  Alaska 
April  29,  1915  (Laws  1915,  c  7^,  imposing  tax- 
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68  on  fish  traps  as  license  tax  on  fisheries,  is 
valid.— Alaska  Pacific  Fisheries  v.  Territory  of 
Alaska,  262. 

<S=»7(1)  (U.S.C.C.A.)  Act  Alaska  April  29.  1915 
(Laws  1015,  c  76),  relating  to  license  taxes  and 
imposing  soch  a  tax  cm  fish  traps,  held  not  in- 
yaHd  onder  Organic  Act,  §  9,  as  imposing  a 
property  tax  on  dummy  traps,  and  not  a  license. 
—Alaska  Pacific  Fisheries  v.  Territory  of  Alas- 
ka, 262. 

<ft=»7(l)  (U.S.C.C.A.)  Alaska  Acts  May  1,  1913 
(Laws  1913,  c.  52)  and  Act  April  29,  1915 
(Laws  1915,  c  76),  imposing  license  taxes  on 
nsheries  as  well  as  imposing  taxes  on  fish  traps, 
etc.,  held  valid.— Alaska  Salmon  Co.  v.  Terri- 
tory of  Alaska,  272. 

<8=>7(1)  OJ.  S.  C.  O.  A.)  Though  Laws  Alaska 
1913,  c  62,  {§  1,  3,  relating  to  payment  of  li- 
cense taxes,  proyided  for  no  civil  action  for 
their  recovery,  Laws  Alaska  1915,  c  76,  SS  4,  7, 
authorizing  such  remedy,  are  valid  and  the  rem- 
edy may  be  invoked.— Alaska  Mexican  Qold  Min- 
ing Co.  V.  Territory  of  Alaska,  274. 

Laws  Alaska  1913,  c  52,  1 1,  imposing  license 
tax  on  business  of  mining,  and  in  section  3 
prohibiting  doing  business  without  a  license, 
Md  enforceable,  requiring  application  for  li- 
cense and  subsequent  payment  of  fee  computed 
on  percentage  of  income.— Id. 

^=»7(2)  (U.S.C.O.A.)  The  license  taxes  imposed 
by  Laws  Alaska  1913,  c  52,  on  business  of  min- 
ing, are  not  revenue  measures  pure  and  simple, 
and  so  are  not  invalid  under  (organic  Act,  §  9, 
providing  for  uniformity  of  taxation.— Alaska 
Mexican  Gold  Mining  Co.  v.  Territory  of  Alas- 
ka, 274. 

^=>7(3)  (U.S.C.CA.)  It  is  not  an  abase  of  pow- 
er if  the  burden  of  taxation  is  imposed  equally 
on  all  persons  pursuing  the  same  business  or 
calling,  provided,  in  case  of  classification,  the 
basis  is  reasonable.— Alaska  Pacific  Fisheries  v. 
Territory  of  Alaska,  262. 

Act  Alaska  AprU  29,  1915  (Laws  1915,  c.  76), 
imposing  as  a  license  tax  on  fisheries  a  tax  on 
fish  traps,  is  not  invalid  as  being  an  unjust 
discrimination  in  favor  of  those  fisheries  where 
the  business  is  carried  on  by  means  of  seines. 
—Id. 

«»7(7)  (U.S.C.C.A.)  Act  Alaska  April  29, 1916 
(Laws  1915,  c.  76).  imposing  license  taxes  on 
fish  traps,  held  valid  under  Organic  Act,  |  9, 
though  the  traps  were  of  varying  value.— Alaska 
Pacific  Fisheries  v.  Territory  of  Alaska,  262. 

^=>7(8)  (n.S.C.C.A.)  Act  Alaska  April  29, 1916 
(Laws  1916,  c.  76),  imposing  as  a  license  tax  on 
the  business  of  fisheries  a  tax  on  fish  traps, 
does  not  impose  a  tax  on  appliances  used  in 
the  business,  and  so  is  enforceable  though  li- 
cense taxes  imposed  bv  Act  C]k>ng.  June  26, 
1906,  had  been  paid.— Alaska  Pacific  Fisheries 
V.  Territory  of  Alaska,  262. 
«s>7(9)  (U.S.C.CA.)  Act  Alaska  April  29, 1915 
(Laws  1915,  c.  76),  imposing  a  license  tax  on 
business  of  fishing  by  taxing  fish  traps,  is  not 
confiscatory,  though  in  some  cases  it  exacts  a 
tax  as  hign  as  10  per  cent— Alaska  Pacific 
Fisheries  v.  Territory  of  Alaska,  262. 


<8sa>32(2)  (U.S.C.CJ^.)  A  dvil  action  to  recover 
license  taxes  imposed  by  Laws  Alaska  1913,  c 
52,  will  not  be  defeated  because  evidence  out- 
side of  the  statute  is  necessary  to  arrive  at  the 
amount  on  which  the  per  centum  of  the  tax  fix- 
ed shall  be  calculated.— Alaska  Mexican  Gold 
Mining  Co.  v.  Territory  of  Alaska,  274. 

That  Laws  Alaska  1913,  c  52,  imposing  li- 
cense taxes,  provided  for  penalties  and  punish- 
ment in  case  of  nonpayment,  does  not  preclude  a 
civil  action  for  recovery  of  the  taxes.— Id. 
<&=>32(2)  (U.S.C.C.A.)  While  Act  Alaska  May  1, 
1913  (Laws  1913,  c  52),  provides  no  civil  ac- 
tion for  the  recovery  of  Ucense  fees  imposed, 
such  action  is  provided  for  by  subsequent  Act 
April  20,  1916  (Laws  1916,  c.  76) ;  thus  license 
fees  due  under  tne  original  act  may  be  recovered 
by  civil  action.— Alaska  Pacific  Fisheries  v.  Ter- 
ritory of  Alaska,  280. 

LIENS. 

See   Bankruptcy,   ^=>262;    Mechanics'    Liens; 
Sales,  ^ss>SOi;   Subrogation,  <d=s>26. 

LiMiTATiON  OF  ACTIONS. 

See  Adverse  Possession;   Public  Lands,  ^=»120. 

I.  STATUTES  OF  UMITATION. 

(B)  litmitatlona   Applieable  to  Partloiilav 
Aotioms. 

^=»24(2)  (U.S.C.C.A.)  In  suit  on  written  con- 
tract, where  both  parties  attempted  to  supply 
an  omission  therein  by  prior  written  instru- 
ments, the  contract  was  one  in  writing,  gov- 
erned by  the  10-year  statute  of  limitations.— 
Moloney  v.  Cressler,  632. 

n.  COMPUTATION  OF  PEBIOD  OF 
UBIITATION. 

(H)  CommenoeBient  of  AetloB  or  Other 
Proceeding. 

<3=»II8(2)  (U.S.C.CJL)  Where  within  year  al- 
lowed by  BQrby's  Dig.  Ark.  §  5065,  plaintiff  filed 
petition  seeking  recovery  for  assault  and  bat- 
tery, action  was  commenced  within  the  year, 
though  service  of  summons  by  marshal  was  de- 
layed because  security  for  costs  was  not  prompt- 
ly furnished;  plaintiff  being  unable  to  immedi- 
ately furnish  same.— Cisco  v.  Looper,  468. 
(g=s>l34  (U.S.C.C.A.)  Where,  before  limitations 
had  run  on  an  Ulinois  contract,  complainant, 
defendant  in  a  previous  suit,  removed  it  to  the 
federal  court  and  filed  a  cross-bill,  held  that, 
under  section  25  of  the  Illinois  statute,  com- 
plainant might,  within  one  year  after  remand 
to  state  court,  begin  new  action.— Moloney  v. 
Cressler,  682. 

LIMITATION  OF  LIABILITY. 

See  Shipping,  ^s»142. 

LIS  PENDENS. 

See  Courts,  ^9368. 

LIVE  STOCK. 

See  Carriers,  «»215-230. 
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LOAN  ASSOCIATIONS. 

See  Building  and  Loan  Associationa. 

LOANS. 

See  Banks  and  Banking,  ^=»109:  Oorporati<»i8. 
«=>413,  432.  •        *n/       ...«. 


MAIL 


See  Post  Office. 


MANDAMUS. 

m.  JITBISDICTION,      PBOOEEDnroa, 
AND  BELIEF. 

e=>l54(2)  (U.S.C.C.A.)  Proceedings  for  the  en- 
forcement of  a  judgment  against  a  county,  al- 
tboagh  erroneoas  in  form,  held  sufficient  to  au- 
thorize the  court  to  issue  a  writ  of  mandamus, 
which  was  the  proper  procedure.— Clearwater 
County  V.  Pfeffer,  373. 

MANN  ACT. 

See  Prostitution,  <S=>1. 

MARINE  INSURANCE 

See  Insurance. 

MARTIAL  UW. 

See  Carriers,   «=»119,   215. 

MASTER  AND  SERVANT. 

HI.  MASTER'S  uabujtt  fob  in- 
juries TO  SERVANT. 

(B)  Tools,  Maohtnery,  Applt«nees»  and 
Places  for  "Work. 

«=»I24(3)  (U.S.aCJ^..)  Where  a  traveling  crane 
in  a  machine  shop  was  used  by  servants  who 
were  under  no  duty  as  to  its  inspection  or  main- 
tenance, the  master  is  bound  to  exercise  a  high 
decree  of  care  to  keep  the  crane  in  proper  or- 
der to  prevent  injury  to  those  servants.— Kief 
V.  Chicago,    M.  &  St.  P.  Ry.  Co.,  581. 

(F)  Risks  Assmned  by  SerTaat. 

<&»2I7(1)  (U.S.C.C.A.)  For  a  servant  to  as- 
sume the  risk,  it  must  appear  that  he  had  knowl- 
edge of  the  defective  condition  out  of  which  the 
risk  arose  and  appreciated  the  danger  arising 
therefrom.— Cincinnati,  N.  O.  &  T.  P.  Ry.  Co. 
V.  Thompson,  211. 

Knowledge  of  the  risk  is  essential  to  assump- 
tion of  risk  and  not  contributory  negligence,  the 
two  defenses  in  an  action  by  a  servant  being 
wholly  distinct— Id. 

«=»2I7(4)  (U.S.C.C.A.)  Where  a  brakeman 
alighting  from  a  moving  train  stepped  on  a 
large  piece  of  slag,  turned  his  foot,  and  fell 
under  the  train,  he  assumed  the  risk  of  in- 
jury, though  he  did  not  know  of  presence  of 
that  piece,  if  he  knew  that  there  were  similar 
pieces  of  slag  in  the  yards.— Cincinnati,  N.  O. 
&  T.  P.  Ry.  Co.  V.  Thompson,  211. 

A  brakeman,  injured  in  alighting  from  a  mov- 
ing train  when  he  stepped  on  a  large  piece  of 
slag,  does  not  assume  the  risk  of  injury  because 


of  knowledge  of  the  presence  of  smaller  pieces 
of  slag.- Id. 

That  the  presence  of  larger  pieces  of  slag  on 
a  railroad  roadbed  might  have  been  inferred 
from  that  of  smaller  ones  furnishes  no  basis  for 
a  claim  of  assumption  of  risk  bv  a  brakeman 
injured  when  he  stepped  on  a  large  piece  in 
alighting  from  a  moving  train.— Id. 
«=»2I7(5)  (U.  S.  C.  C.  A.)  An  employ^  aasmncB 
risks  attributable  to  his  employer's  negligence, 
where  they  are  plainly  observable,  though  he 
did  not  know  of  them.— Cincinnati,  N.  O.  &  T. 
P.  Ry.  Co.  V.  Thompson,  211. 

A  brakeman  assumes  the  risk  of  injury  from 
large  pieces  of  slag  on  the  roadbedL  where  they 
are  plainly  observable,  though  he  did  not  know 
of  their  presence.— Id. 

A  brakeman  alighting  from  a  moving  train 
does  not  assume  the  n&k  of  injury  from  the 
presence  of  pieces  of  slag  on  the  roadbed  be- 
cause ordinarily  prudent  persons  would  have 
observed  the  presence  of  the  slag  before  alight- 
ing.—Id. 

That  a  brakeman,  injured  in  stepping  on  a 
piece  of  slag  as  he  alighted  from  a  moving 
train,  might  have  seen  the  slag,  does  not  pat 
in  operation  the  doctrine  of  assumption  of  risk, 
but  affects  the  question  of  contribut(»7  negii- 
gence.— Id. 

«=>2I7(7)  (U.S.C.C.A.)  While  a  servant  is  not 
required  to  investigate  to  ascertain  whether 
duty  of  master  has  been  performed,  he  is  charg- 
ed with  notice  of  those  risks  which  are  so  pat- 
ent as  to  be  readily  observed  by  him  by  reaacMi- 
able  use  of  his  senses.— Hannett  y.  Victor- 
American  Fuel  Co.,  67a 

«=»2I7(23)  (U.S.C.C.A.)  Coal  miner  who  made 
independent  investigation  of  roof  of  mine,  held 
to  have  assumed  risk  of  injury  from  falling 
of  roof.— Hannett  v.  Victor-American  Fuel  Co^ 
57a 

«=»2I9<2)  (n.S.C.CJL)  A  servant  assumes 
risks  incident  to  his  employment,  and  of  those 
dangers  which  he  knows,  as  well  as  those  from 
the  failure  of  the  master  to  exercise  ordinary 
care  to  furnish  him  safe  appliances  and  a  safe 
place  of  work,  as  to  which  he  makes  no  com- 
plaint—Hannett  V.  Victor-American  Fuel  Co., 

57a 

«=>222(2)  nj.S.O.CJk.)  A  servant  cannot  be 
held  not  to  nave  assumed  risk  of  patent  danger, 
on  ground  that  his  failure  to  continue  work 
would  have  resulted  in  discharge,  where  there 
was  no  evidence  in  support  of  that  contention. 
—Hannett  v.  Victor-American  Fuel  Co.,  57a 

(G)    Contrlbvtory    Hesrllffenee    of    Serraat. 

(g=s>234(l)  (n.S.C.C.A.)  Knowledge  of  the  risk 
is  essential  to  assumption  of  risk  and  not  con- 
tributory negligence,  the  two  defenses  in  an 
action  by  a  servant  being  wholly  distinct. — Cin- 
cinnati, N.  O.  &  T.  P.  Ry.  Co.  v.  Thompson, 
211. 

<&»234(3)  (U.S.C.O.A.)  That  a  brakeman,  in- 
jured in  stepping  on  a  piece  of  slag  as  he  alight- 
ed fnxn  a  moving  tram,  might  have  seen  the 
slag,  does  not  put  in  operation  the  doctrine  of 
assumption  of  risk,  but  affects  the  question  of 
contributory  negligence.— Cincinnati,  N.  O.  &  T. 
P.  Ry.  Co.  V.  Thomp8<«i,  211. 
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(H)  Aetlona. 

^s»265(5)  (U.S.O.O.A.)  Where  the  evidence 
showed  that  an  injury  to  a  servant  might  have 
resulted  from  several  causes,  for  some  of  which 
the  master  was  not  responsible,  the  matter  can- 
not be  submitted  to  the  jury;  there  being  no 
doctrine  of  res  ipsa  loquitur  in  such  cases.— 
Kief  V.  Chicago,  M.  &  St  P.  Ry.  Co.,  581. 
«=>285(5)  (U.S.C.OJ^.)  In  action  by  machin- 
ist, injured  by  falling  of  traveling  crane  used 
in  repair  shop,  question  whether  inspection 
just  after  accident  showed  that  it  did  not  occur 
from  faults  in  crane  heH  for  jury.— Kief  v. 
Chicago,  M.  &  St  P.  Ry.  Co.,  581. 
^=s>285(6)  (U.S.CCJL)  In  an  action  by  a  ma- 
chinist in  a  locomotive  machine  shop,  injured 
by  the  falling  of  a  traveling  crane,  the  question 
whether  the  injury  was  the  result  of  defend- 
ant's failure  to  exercise  proper  care  in  super- 
vising and  inspecting  the  crane  held  for  the 
jury.— Kief  v.  Chicago,  M.  &  St  P.  Ry.  Co., 
681. 

«=>288(1)  (U.S.C.C.A.)  The  court  cannot  as  a 
matUr  of  law  declare  that  a  servant  assumed 
a  risk,  where  there  is  any  substantial  evidence 
that  he  did  not— Cincinnati,  N.  O.  &  T.  P. 
Ry.  Co.  V.  Thompson,  211. 
«=>288(8)  (U.S.C.C.A.)  Whether  a  brakeman. 
injured  when  he  stepped  on  a  large  piece  of 
slag  in  alighting  from  a  moving  train,  assum- 
ed the  risk  of  injury  therefrom,  held  under  the 
evidence  for  the  jury.— Cincinnati,  N.  O.  &  T. 
P.  Ry.  Co.  V.  Thompson,  211. 

MAXIMS. 

See  Equity,  ^=»66. 

MEASURE  OF  DAMAGES. 

See  Damages,  ^s>112. 

MECHANICS'  LIENS. 

V.  ASSIONMEHT  OF  UEN  OR  CLAIM. 

«s»202  (U.S.C.CA.)  The  rule  that  right  to  ac- 

?iuire  mechanic's  lien  is  personal  and  not  trans- 
erable  does  not  apply  to  assignment  made  to 
enable  assignee  to  sue.- Irvine  v.  McDougall, 
200. 

«=s>203(l)  (U.  S.  C.  C.  A.)  Assignment  of  me- 
chanic's lien  is  not  complete  until  delivery. 
Therefore,  though  lien  claimant  executed  as- 
signment at  same  time  he  signed  lien  claim, 
assignment  is  valid  and  effective,  where  instru- 
ment was  not  delivered  until  after  filing  of  lien 
daim.— Irvine  v.  McI>ougall,  200. 

MILITIA. 

See  Army  and  Navy,  ^=>5%. 

MINES  AND  MINERALS. 

See  Constitutional  Law,  ^=s»42;  licenses,  ^=» 
7;  Master  and  Servant,  ^=»217;  Specific 
Performance,  «=>14,  62,  128;  Tmsts,  «=> 
874. 


I.  PUBLIC  MIHEBAI.  IiANDS. 
A)  Reservation  and  Disposal  In  General. 

^»2  (U.S.CCJL)  Persons  in  actual  occupan- 
cy of  public  oil  lands,  who  were  assembling 
equipment  so  as  to  drill  wells  to  produce  oil 
at  the  time  an  order  of  withdrawal  under  Pick- 
ett Act  June  25,  1910,  held  bona  fide  occupants 
diligently  prosecuting  the  work  of  discovery, 
and  so  dieir  rights  are  unaffected  by  the  order 
of  withdrawal.— United  States  v.  Grass  Creek 
OU  &  Gas  Co.,  533. 

(B)  lioeatlon   and   Aeanlaltlon   of    Claims. 

e=s»23(5)  (U.S.C.CA.)  Defendant,  who  prevent- 
ed assessment  work  on  plaintiff's  mine,  cannot 
base  any  rights  on  failure  of  performance  of 
such  work.— Ames  v.  iSullivan,  192. 
<e=>38(17)  (U.S.C.CA.)  In  a  suit  to  oust  de- 
fendants from  possession  of  land,  which  had 
been  withdrawn  from  entry  under  Pickett  Act 
June  25,  1910,  evidence  held  to  warrant  a  find- 
ing that  at  the  time  of  the  withdrawal  defend- 
ants were  in  possession  of  the  land.— United 
States  V.  Grass  Creek  Oil  &  Gas  Ck>.,  533. 

MISREPRESENTATION. 

See  Ftaud. 

MODIFICATION. 

See  Criminal  Lew,  «=»U84;   Poet  Office,  «=> 
2L 

MONEY  LENT. 

See  Ck>rporatioiia,  «=9413,  432. 

MORTGAGES. 


See  Canals,  ^=»3;  C^ttel  Mortgages;  Con- 
stitutional Law,  ^=»154;  Corporations,  ^=> 
247,  478-482. 

HI.  CONSTBUOTION   AKB  OPEBA- 

TION. 

(A)   General  Rules    of   Constmetion. 

<$=>I09  (U.S.C.C.A.)  Where  there  is  doubt  as 
to  the  meaning  of  terms  used  in  a  mortgage, 
the  purpose  oi  the  transaction  and  the  inten- 
tion of  tile  parties,  properly  ascertained,  ma^ 
be  admitted  in  aid  of  its  solution-^Pennsyl- 
vania  Canal  Co.  v.  Brown,  89. 

MOTIONS. 

•See  Indictment  and  Information,  ^s»137; 
Pleading,  «S5>369. 

MUNICIPAL  CORPORATIONS. 

See  Counties. 

IXe  PUBLIC  DCPBOVEMEIITS. 

(B)   Aasessments  for  Beneflts,  and  Speelal 
Taxes. 

<d=>488, 489(5)  (U.S.C.CA.)  The  general  rule  is 
that  objections  to  an  assessment  for  a  local  im- 
provement are  deemed  waived,  if  not  presented 
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at  the  time  and  In  the  manner  prescribed  by 
law.— Moore  v.  City  of  Yonkers,  31, 

An  owner,  who  failed  to  make  seasonable  ob- 
jections to  assessments  against  his  property  for 
benefits  for  a  local  improvement^  held  not  en- 
titled to  maintain  a  smt  to  enjoin  its  enforce- 
ment as  unconstitutional.— Id. 

A  property  owner,  who  thinks  himself  In- 
jured by  a  wrongful  speciid  assessment,  is,  if  he 
has  knowledge  of  what  is  being  done,  under 
obligation  to  act  promptly  in  mterposing  bis 
objections;  otherwise,  his  laches  will  bar  him 
of  relief.— Id. 

<S=>5r6  (tJ.S.C.CwA.)  The  action  of  a  comnum 
council  in  fixing  *  the  boundaries  of  a  district 
to  be  assessed  for  benefits  for  a  local  improve- 
ment held  not  reviewable  collaterally  by  the 
courts.— Moore  v.  City  of  Yonkers,  31. 

XI.   USE  AKB  BBQUIiATIOy  OF  PUB- 

UO   PLACES,  PROPERTY, 

AKB  WORKS. 

(C)  Public  Bvlldlnvs,  Parka,  amd  Other 
Pvbllo  Places  and  Property. 

<@=>7I9(4)  (U.S.C.C.A.)  A  municipal  corpora- 
tion in  Alaska  held  without  power,  under  Comp. 
Laws  Alaska  1913,  |  627,  to  lease  a  wharf  own- 
ed by  it  to  a  ferry  company  for  its  exclusive 
use.— Juneau  Ferry  &  Navigation  Co.  v.  Mor- 
gan, 394. 

MUTUAL  BENEFIT  INSURANCE. 

See  Insurance,  ^=>719. 

NAMES. 

See  Trade-Marks  and  Trade-Names. 

NATIONAL  BANKS. 

See  Banks  and  Bankint;,  «s>234-267. 

NAVIGABLE  WATERS. 

See  Canals;  Waters  and  Water  Courses,  ^=> 
224. 

NEGLIGENCE. 

See  Carriers,  <d=»119-414;  Collision,  ^=994, 
96;  ESzplosives,  ^s>7;  Master  and  Servant, 
<S=>124-2fe;  Railroads,  «=>305-350;  Shin- 
ping,  <e=»120-142;  Street  Railroads,  ^=s>113, 
117;   Towage,  «s>ll. 

IV.  ACTIONS. 
(B)  BTldenoe* 

«=>I22(1)  (UJ3.C.C.A.)  Under  the  role  of  the 
federal  courts,  the  burden  of  proving  contribu- 
tory negligence  in  an  action  for  personal  in- 
jury rests  on  the  defendant— Boston  &  M.  R. 
R.  v.  Htcomb,  339. 

<3=»I32(3)  (U.S.C.C.A.)  Where  it  was  claimed 
that  the  driver  of  a  traveler  who  was  killed 
when  her  team  ran  away  was  drinking,  evi- 
dence of  his  habits  as  to  intoxication  is  inad- 
missible on  that  que8tion.~-Great  Northern  Ry. 
Co.  v.  Bonis,  227. 

NEGOTIABLE  INSTRUMENTS. 

See  Bills  and  Notes. 


$i 


NETS. 

See  Blab.  «s>13,  15. 

NEW  TRIAL 

See  Appeal  and  Ikror,  C=»43S;  Crimiiial  Iaw, 

NOTES. 

See  Bills  and  Notes. 

NOTICL 

See  Courts.  ^=>363 :  Master  and  Servant,  «=> 
217;  Principal  and  Agent,  as»148;  Vendor 
and  Purchaser,  ^=>231,  232. 

NUISANCE. 

I.  PRIVATE  inJISAXCES. 
(D)  Aetlons  for  Dmaaas^s* 

^s»49(5)  (U.S.C.CA.)  Where  the  essential  ele- 
ments of  a  cause  of  action  for  damages  for 
inluries  to  crop  by  smelter  smoke  wene  estab- 
lished, recovery  will  not  be  denied  because 
the  amount  of  injury  could  not  be  established 
with  certainty  and  precision.— American  Smelt- 
ing &  Refining  Co.  v.  RiversidA  Dsdry  &  Stock 
Farm,  562. 

<8=»50(5)  (U.S.C.C.A.)  The  rule  that  one  in- 
jured by  another's  tort  should  make  reasonable 
efforts  to  avdd  enhancement  of  the  damages 
does  not  apply  to  nuisanoe  cases. — ^American 
Smelting  &  Refining  Go.  v.  Riverside  Dairy  Sc 
Stodc  Farm,  5^. 

That  officers  of  plaintiff,  aigaged  in  dairy* 
ing,  suspected  cattle  were  bein^  injured  from 
pasture  poisoned  by  smoke  enutted  from  de- 
fendant's smelter  Md  not  to  require  plaintiff 
to  abandon  its  business  and  withdraw  its 
cattle.— Id. 

OATH. 

See  AUena,  4=>44. 

OBJECTIONS. 

See  Appeal  and  ESrror,  ^=»184-216;  Criminal 
Law,  «=»1032-1045;  Municipal  Corporations, 
<g=s>488,  489. 

OBLIGATION  OF  CONTRACTS. 

See  Constitutional  Law,  ^s>154. 

OCCUPYING  CLAIMANTS. 

See  Public  Lands,  ^=>131. 

OFFICERS. 

See  Aliens,  ^=»44;  Attorney  (General;  Banks 
and  Banking,  <&=»106,  109,  234r-257;  Corpo- 
rations, ^s>413,  432 ;  Criminal  Law,  ^=3 
322;  Qrand  Jury;  Railroads,  a=s>17;  Re- 
ceivers. 

OPINJON  EVIDENCE. 

See  Evidence,  ^s»564. 
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OPIUM. 

See  Commerce,  ^s»4;   Conspirftcy,  ^s»48;  In- 
dictment and  Information,  ^s»168. 

OVERT  ACT. 

See  Ccosplracy*  ^=»48. 

PAID-UP  STOCK. 

See  Corporations,  «s>230,  232. 

PARLOR  CARS. 

See  Carriers,  ^=s>414. 

PARTICULARS,  BILL  OF. 

See  Indictment  and  Information,  ^=»121. 

PARTIES. 

For  parties  on  appeal  and  review  of  mlings  aa 

to  parties,  see  Appeal  and  Eirror. 
For  i>arties  to  paracular  proceeding  or  instm- 

ments^  see  also  the  various  specific  topics. 

PARTITION. 

H.  AOTIOKS  FOB  PARTITION. 

(B)  ProceedlBffs  and  Relief. 

^=s>7S  (U.S.C.CA.)  In  a  partition  suit  against 
u  grantee  of  one  cotenant  who  undertook  to 
convey  a  specific  part  of  tne  property,  defend- 
ant held  entitled  to  have  the  entire  tract  val- 
ued and  his  share  set  off  in  the  part  conveyed 
to  him.— Highland  Park  Mfg.  Co.  v.  Steele,  11. 

PASSENGERS. 

See  Carriers,  «s»281-414. 

PATENTS. 

See  PnbUc  Lands,  <gs>114-120. 

n.  PATENTABIIiITY. 
(A)  Invention. 

^s»25  (XJ.S.O.G.A.)  There  is  no  invention  in  se- 
lecting and  assembling  the  most  desirable  parts 
of  different  mechanisms  in  the  same  art,  where 
each  operates  in  the  same  way  in  the  new  device 
as  it  did  in  the  old  and  effects  the  same  results. 
—Elite  Mfg.  Co.  V.  Ashland  Mfg.  Co.,  205. 

(D)  AntlolpntloB. 

^5»73  (IT.S.C.CJL)  The  date  of  invention  of  a 

Satented  device  is  the  date  when  the  invention 
1  its  entirety,  as  patented,  was  conceived.— De 
Laski  &  Thropp  Circular  Woven  Tire  Co.  v. 
United  States  lire  Co.,  6. 

(F)  Abnndonment. 

^=»82  (U.S.C.C.A.)  That  complainant,  owner 
of  two  patents  for  phonograph  horns,  asserted 
that  one  of  them  was  first  in  field  and  dominat- 
ed the  art,  does  not,  where  defendant  in  no 
wise  changed  its  position,  operate  as  an  aban- 


dcmment  of  rif^ts  under  second,  estopping  it 
from  enjoining  defendant's  infringement  there- 
of—Columbia Graphophone  Co.  v.  Searchlight 
Horn  Co.,  345. 

Vn.  BEISSUES. 

<ds>l48  (U.S.C.CA.)  Where  holder  of  two  pat- 
ents for  same  subject-matter  procured  reissue 
of  the  earlier  one,  and  defendant,  who  infringed 
the  second  one.  in  no  wise  changed  its  position, 
such  reissue  did  not  operate  to  estop  the  holder 
from  denjring  that  all  rights  under  the  second 
patent  passed  and  became  merged  in  the  re- 
issued patent— Columbia  Graphophone  Co.  y. 
Searchlight  Horn  Co.,  846. 

IX.  OOOTTBITOTIOy  AlfD  OFBBATIOW 
OF  I.ETTEB8  PATENT. 

(A)  In  Qenernl. 

^s»l62  (U.S.C.C.A.)  That  complainant,  before 
acquiring  the  patent  which  it  claimed  was  in- 
fringed, gave  it  a  narrow  construction,  does  not 
estop  him  from  asserting  a  broader  construc- 
tion after  acquisition,  and  claiming  defendant's 
infringement— C(^umbia  Graphophone  Co.  v. 
Searchlight  Horn  Co.,  345. 

zn.  nfFBiHOEBaBirT. 

(C)  Salts   In   Banlty. 

«s»280  (U.S.C.C.A.)  E9uity  may  have  jurisdic- 
tion of  a  suit  for  infringement  of  an  expired 
patent,  where  complainant's  only  relief  is  by  an 
accounting  for  profits.— Tompkins  v.  St  Kegia 
Paper  Co.,  411. 

^=>285  (U.S.C.Cj^)  The  dismissal,  except  as  to 
one  defendant  of  a  suit  for  infringement  against 
several  hundred  defendants,  held  within  the 
discretion  of  the  court,  under  equity  rule  26.— 
Taggart  v.  Brenmer,  596. 

<9=>289  (U.S.C.C.A.)  Where  defendants  in  no 
wise  changed  their  position,  delay  of  complain- 
ant's predecessor  in  seeking  relief  against  de- 
fendants' infringement  of  its  patent  held  not 
to  estop  complainant  from  enjoining  future,  and 
recovering  for  past  infringement.— Columbia 
Graphophone  Co.  v.  Searchlight  Horn  Co.,  845. 
<9=>289  (U.S.C.CA.)  A  suit  for  infringement  by 
an  assignee  of  a  patent  may  be  barred  by  the 
laches  of  his  assignor  which  has  the  same  effect 
aa  his  own.— Tompkins  v.  St  Begis  Paper  Co., 
411. 

Acquiescence  and  laches,  however  long,  on 
part  of  a  patentee,  may  be  excused  by  satisfac- 
tory proof  that  he  had  no  knowledge  or  means 
of  knowledge  that  his  patent  was  being  infring- 
ed, but  poverty  alone  Is  not  a  sufficient  excuse 
for  delay  in  asserting  his  rights.— Id. 

Delay  in  prosecuting  other  infringers  while 
the  validity  of  a  patent  is  in  active  litigation 
does  not  constitute  laches.— Id. 
«=»324(5)  (U.S.C.CA.)  On  appeal  from  an  in- 
terlocutory order  granting  an  injunction  against 
infringement  of  a  patent,  the  Circuit  Court  of 
Appeals  cannot  consider  questions  of  accounting, 
which  can  onlv  be  reviewed  on  appeal  from  the 
final  decree.— Lederer  v.  Garage  Equipment  Mfg. 
Co.,  73. 
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Xm.  DECISIONS  OH  THB  VAUDITT, 

ooHSTBUomoy,     and     ih- 

FRINOEMEKT    OF    PABTICV- 
I«AB  PATENi:^. 

^s»328. 

UNITED  STATES. 

DXSIQN. 

44,837.  Lifting  jack  standard,  held  inval- 
id     205 

OBIOINAL. 

458,135.  Process    of   making    paper    pulp, 

held   void 411 

702,754.  Improvement  in  windows,  held  not 

to  show  invention 478 

719,865.  Seal  for  money  bags,  held  void..       5 

727,313.  Folding  machine,  claim  4,  held  not 

infringed    424 

753,281.  Rivet  setting  machine,  held  not  in- 
fringed     420 

705,616.  Shoe   button   fastening   machines, 

held   void 208 

771,441.  Phonograph  horn,  held  not  antid- 

PQ^^^    ^  ^  ^ 345 

807,967.  Cultivator  or  harrow,  hdd  invalid  428 
815,6J^8.  Cultivator  or  harrow,  held  invalid  428 
822,561.  Apparatus      for      manufacturing 

wheel  tires,  held  void 6 

860,308.  Plowshare,  held  void 65 

1,004,741.  Lift  jack  tor  automobiles,  held 

invalid    205 

1,009,644.  Paper  fastener,  held  limited  and 

not  infringed   432 

1,035,610.  Automobile  bumper,  held  not  an- 
ticipated, valid,  and  infringed     73 
1,065,903.  Paper  fastener,  held  limited  and 

not  infringed    432 

BEIS8UED. 

18,23L  Shooting  glasses,  held  limited  and 

not  infringed 600 

PAYMENT. 

6ee  Counties,  ^s»187;  Lic^ises,  ^=:»32;  Sob- 
rogation. 

PERSONAL  INJURIES. 

See  Admiralty,  <S=»20;  Carriers.  <S=»281-347; 
Master  and  Servant,  <&=>124-288;  Negli- 
gence; Railroads,  <&=s>305-350 ;  Street  Bail- 
roads,  <&=9ll3,  117. 

PETITION, 

See  Bankruptcy,  ^s»81 ;  Mandamus,  ^s»154. 

PETITION  TO  REVISL 

See  Bankrnptcy.   la.illO  110. 

PHYSICIANS  AND  SURGEONS. 

See  EMdence,  ^s»554. 

PICKETT  ACT. 

See  Mines  and  Minerals,  ^s»2,  88. 


PLEADING. 

For  pleadings  In  particular  actions  or  proceed- 
ings, see  also  the  various  specific  topics. 

For  review  of  ruUngs  relating  to  pleadings,  see 
Appeal  and  Error. 

VI.  AMEHDED   AHD   8UPPI1EMENTAL 
PLEADIHOS  AHD  BEPI.EADEK. 

<S=s>26l  aj.S.C.C.A.)  It  is  within  the  discretioa 
of  the  trial  court  to  permit  an  answer  after  tlie 
conclusion  of  the  testimony  to  set  up  additional 
defenses  to  meet  the  evidence.— Ames  v.  Sulli- 
van, 192. 

XI.  MOnOHS. 

<S=»369(1)  (TJ.S.C.O.A.)  A  motion  to  require  an 
election  by  plaintiff  in  an  action  to  enforce  an 
award  of  reparation  against  defendant  railroad 
companies  made  by  the  Interstate  Commerce 
Commission  held  properly  denied. — ^Missouri 
Pac  By.  Co.  T.  C.  EX  Ferguson  Sawmill  Go.,  20. 

POISONS. 

See  Commerce,  ^=»4;   C<Mi8piracy,  ^=>4Si 

POLICE  POWER. 

See  Commeroe^  ^s>4. 


See  Insurance. 


POLICY. 
POSSESSION. 


See  Adverse  Possession;  Fraudulent  Convej- 
ances,  e=>154:  Quieting  Title,  ^=>13;  Yea- 
dor  and  Purchaser,  ^=»232. 

POST  OFFICE. 

See  Criminal  Ciaw,  «=>113,  369,  371,  1169. 

II.   MAIT.ABT.,1S  MATTER,   TRANSMIS- 
SION AND  PEIiIVEBY  OF   MAIL, 
AND  MONET  ORDERS. 

«=»2I(1)  (U.S.O.CA.)  Where  a  railroad  com- 
pany, which  had  been  carrying  the  mails,  ac- 
cepted a  distance  circular  relating  to  the  car- 
rying of  mails  providing  that  it  should  carry 
them  subject  to  acts  of  Congress  and  r^rulationi 
of  Post  Office  Department,  a  contractual  rela- 
tion was  established,  and  rights  of  parties  are 
to  be  measured  by  distance  circular.— Orcat 
Northern  Ry.  Co.  v.  United  States,  485. 

Where  a  contract  for  the  carrying  of  the 
mails  was  embodied  in  a  distance  circular  fur- 
nished by  the  Post  Office  Department,  the  con- 
tract as  made  was  binding  on  the  United  States, 
and  modification  by  it  was  unauthorized.— Id. 

Where  for  a  long  time  a  railroad  company 
acquiesced  in  postal  regulations  applicable  to 
contracts  and  statutes  relating  to  the  carrjinf 
of  the  mails,  such  acquiescence  will  not  be 
disregarded   without   most  persuasive   reasoos. 

<8=»2I(4)  (U.S.C.CA.)  Power  of  Poetmaater 
General  to  impose  fines  upon  carriers  of  mails 
for  delinquencies,  conferred  by  Rev.  St.  {  396S 
(Comp.  St  1913,  S  7450),  not  being  known  to 
common   law,   cannot   be  enlarged   by  intesd- 
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ment— Great  Northern  Ry.  Co.  v.  United  States, 

Under  a  contract  for  the  carriage  of  mails, 
evidenced  by  distance  circular,  heldf  in  view 
of  previone  conduct  of  the  parties,  that  Post- 
master General  might,  under  Rev.  St.  §  3962 
(Comp.  St  1913,  {  7450),  deduct  from  earnings 
under  such  contract  amount  of  fines  imposed 
for  delinquencies  under  previous  contracts.— Id. 

Where,  through  the  negligence  of  a  railroad 
company  carrying  the  mails,  mails  were  de- 
stroyed, held  that,  under  Rev.  St  S  3962  (Comp. 
St  1913,  S  7450),  a  deduction  commensurate 
with  loss  might  be  made,  though  exceeding  three 
times  the  amount  earned  by  the  railroad  com- 
pany on  that  trip.— Id. 

Under  Rev.  St.  S  3962  (Comp.  St  1913,  | 
7450),  the  Postmaster  General  may  impose  on 
mail  carriers  fines  for  delinquencies  without 
limitation,  and  his  determination  is  not  sub- 
ject to  review,  unless  he  manifestly  abuses  or 
exceeds  the  power  conferred.— Id. 

PRACTICE. 

For  practice  in  particular  actions  and  proceed- 
ings, see  the  various  specific  topics. 

PREFERENCES. 

Se«  Bankniptcy,  «=»304. 

PRESCRIPTION. 

See  Adrerse  Possession. 

PRESIDENT. 

See  Banks  and  Banking,  ^=»256. 

PRESUMPTIONS. 

See  Criminal    Law,    «s>308,    822;     Bvidence, 
<8s>78. 

PRINCIPAL  AND  AGENT. 

See  Brokers;   Estoppel,  ^s»62;   Sales,  ^s»7. 

in.   RIGHTS  AND  IJLABII.ITIES  AS  TO 

THIBB  PEBSOKS. 

(C)  VnautborlBed  and  'Wronvfnl  Aets. 

^s»l48(4)  (U.S.C.C.A.)  In  an  action  of  coh 
version  against  one  who  purchased  property 
from  an  agent  with  knowledge  of  his  want  of  au- 
thority plaintiff  need  not  tender  the  amount 
paid  by  defendant— Davis  y.  Finch,  299. 
d=>156  (U.S.C.CA.)  Where  defendant  in  ne- 
gotiating for  purchase  of  capital  stock  of  gas 
company,  induced  superintendent  in  charge  to 
make  written  misrepresentations  as  to  its  con- 
dition to  assist  him  in  securing  financial  back- 
ing for  project  and  owner  did  not  know  of  such 
misrepresentations,  he  is  not  bound  thereby,  and 
they  cannot  be  considered  in  determining  his 
liability  on  contract— Mc^oney  v.  Cressler,  632. 

PRINCIPAL  AND  SURETY. 

See  Subrogation,  ^=s>7. 


PRIORITIES. 

See  Bankniptcy,  «s>360;    Patents,  «=»73. 

PRIVATE  BANKERS. 

See  Banks  and  Banking,  ^s»94. 

PRIVATE  NUISANCE. 

See  Nuisance,  ^s»49,  50. 

PROMISSORY  NOTES. 

See  Bills  and  Notes. 

PROPERTY. 

^=»2  (U.S.C.CA.)  Secret  processes  and  formu- 
las are  property,  and  rights  in  them  are  recog- 
nized and  entitled  to  protection  as  property 
rights.— Durand  v.  Brown,   695. 

PROSTITUTION. 

«=>!  (U.S.C.C.A.)  Act  June  25;  1910,  |  3,  de- 
nouncing the  offense  of  interstate  transporta- 
tion of  women  for  immoral  purposes,  charges 
two  offenses,  transportation  for  sporadic  im- 
morality or  debauchery,  and  for  habitual  indul- 
gence in  such  offenses.— Gillette  v.  United 
States,  405. 
Accused,  who,  having  invited  a  woman  in  Far- 

fo,  N.  D.,  to  dine  with  him,  for  convenience  had 
er  come  to  Moorhead,  Minn.,  and  then  returned 
with  her  to  North  Dakota,  where  they  engaged 
in  immoral  relations,  held  not  guilty  of  offense 
denounced  by  Act  June  25,  1910,  f  3.— Id. 

PUBLIC  DEBT. 

See  Coondes.  «=»187,  188. 

PUBLIC  IMPROVEMENTS. 

See  Municipal  Corporations,  ^s>488-516. 

PUBLIC  LANDS. 

See  Mines  and  Minerals,  ^5»2-38. 

n.  SURVEY  AND  DISPOSAI.  OF  LANDS 

OF  UNITED  STATES. 

(J)  Patents. 

<8=s>ll4(l)  (U.S.C.C.A.)  Lapse  of  time  pre- 
scribed for  suits  to  cancel  patents  under  Act 
March  2,  1896,  f  1,  held  to  give  patent  the 
same  effect  as  though  originally  vahd.— United 
States  V.  New  Orleans  Pac.  Ry.  Co.,  145. 

Pendency  of  application  of  occupant  to  make 
homestead  entry  subsequent  to  patent  to  an- 
other held  without  effect  on  the  title  passing  by 
the  patent.— Id. 

^=>II6  (U.S.C.CA.)  An  occupant  of  land  pat- 
ented to  a  railroad,  who  relinquished  his  rights 
therein  by  homestead!  ng  other  land,  had  no 
color  of  right  to  challenge  the  action  of  the 
Land  Department  in  patenting  the  land  to  the 
railroad.— United  States  v.  New  Orleans  Pac. 
Ry.  Co.,  145. 
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(K)  Remedies  ia  Cmm^rn  off  Fraud,  Mist«ke» 
or  Troat. 

<S=»I20  (U.S.G.G.A.)  In  a  suit  to  cancel  a  pat- 
ent to  land  issued  under  Homestead  Law  on 
the  ground  of  fraud  in  the  final  proofs  as  to 
the  entryman's  residence,  etc.,  eyidence  keid  to 
warrant  a  decree  dismiSBinf  the  bilL— United 
States  y.  Mahaffey.  124. 

It  is  presumed  that  all  preceding  steps  re- 
quired to  obtain  a  patent  to  public  lands  have 
been  obserred ;  and,  in  yiew  of  the  importance 
and  necessity  of  the  stability  of  titles,  a  patent 
should  be  set  aside  for  fraud  in  proofs  only 
where  the  fraud  is  clearly  establishei.— Id. 
<&=>I20  (U.S.C.C.A.)  Act  March  2,  1896,  {  1. 
limiting  time  for  suits  to  cancel  patents  there- 
tofore Issued,  held  applicable,  though  land  was 
reserved  or  excluded  from  the  mait  under 
which  the  patent  was  erroneously  issued.— 
United  States  y.  New  Orleans  Pac  Ry.  C3o., 
146. 

Act  March  2,  1896,  I  1,  limiting  time  for 
suits  to  cancel  patents,  held  applicable  to  lands 
in  railroad  grant  confirmed  to  railroad  company 
by  Act  Feb.  8,  1887.-Id. 

.  Act  March  2,  1896,  {  1.  Umitlnff  time  for 
suits  to  cancel  patents,  \eU  applicahle,  though 
cancellation  will  inure  to  benefit  of  occupant, 
and  not  to  benefit  of  the  United  States.— Id. 
<Ss»l28  (U.S.CCJL)  Trust,  if  any,  in  favor  of 
occupant  of  land  in  railroad  grant  confirmed  by 
Act  Feb.  8,  1887,  I  2,  held  not  enforceable  by 
the  government.— United  States  y.  New  Orleans 
Pac.  Ry.  Co.,  145. 

e=>l28  (U.S.C.C.A,)  Claim  of  occupant  that 
title  passing  by  patent  inured  to  his  benefit  and 
that  land  was  held  in  trust  held  cognizable  only 
in  equity,  and  subject  to  defenses  of  staleness 
nnd  lacbes.--United  States  v.  New  Orleans  Pac. 
Ry.  Co.,  153. 

Lapse  of  time  held  to  bar  rights  of  occu- 
pant of  land  patented  to  another  in  equity  as 
well  as  at  law,  in  absence  of  fraudulent  con- 
cealment of  cause  of  action  or  excuse  for  the 
laches. — Id. 

Right  to  enforce  trust,  if  any,  in  favor  of 
occupant  of  land  patented  to  railroad,  company 
and  confirmed  to  it  by  Act  Feb.  8,  1887,  held 
barred  by  inexcusable  laches.— Id. 

(L)  ReUef     of     Bona     Fide     Settlem     aad 
ts. 


Clal] 


€=s>l3l  (U.S.C.C.A,)  Apnlication  of  occupant 
of  land  confirmed  to  railroad  company  by  Act 
Feb.  8,  1887,  to  make  homestead  entry  thereof, 
held  evidence  that  his  possession  was  not  under 
a  claim  of  ownership.— United  States  y.  New 
Orleans  Pac  Ry.  Co.,  146. 

Occupant  of  land  confirmed  to  railroad  by 
Act  Feb.  8,  1887,  held  to  relinquish  rights  by 
homesteading  other  land,  and  he  could  convey 
no  rights  to  another.— Id. 

<M)  Coayeyaaoea.  Coatraota*  aad   fizoauK 
tioaa. 

<ds>138  (U.S.C.O.A.)  Though  patent  to  land  was 
secured  through  fraud  and  misrepresentation,  it 
cannot  be  attacked  by  the  government  where, 
after  institution  of  a  suit  against  the  patentee, 
the  land  was  transferred  to  a  purchaser  lor 
value  in  good  faith,  without  notice  of  the  suit 
—United  States  y.  Calcaaiea  Timber  06.,  886 


PUBLIC  SERVICE  CORPORATIONS. 

See  Oarriera;   Railroads;    Street  Railroads. 

QUASHING. 

See  Indictment  and  Information,  ^s»lS7. 

QUIETING  TITLL 

L   iUORT  OF  ACTIOK  ANB  DEFEHSE8. 

<ds>l3  (U.S.aCJL)  A  bm  alleging  that  com- 
plainant is  the  owner  of  a  tract  of  land,  but 
admitting  that  defendant  railroad  company  is 
in  the  exclusive  possession  of  the  entire  tract, 
using  the  same  for  railroad  purposes,  held  not 
to  state  a  cause  of  action  to  quiet  title.— Emus- 
Brown  Co.  v.  Central  Pac  Ry.  Co.,  137. 

RAILROADS. 

•See  Carriers;  Master  and  Servant;  Post  Of- 
fice, <ds>21 ;  Public  Landa,  ^=s>120-131 ;  Re- 
ceivers, «=»ie7;    Street  Railroads. 

n.  RAII.BOAB   COMPAHIE8. 

«=>I7  (U.S.C.C.A.)  The  authority  oi  the  8up»- 
intendent  or  assistant  superintendent  <^  a  divi- 
sion of  a  railroad  company  to  Und  the  company 
in  disposing  of  a  shipment  oi  chickens^  stopped 
in  transit  by  a  flood,  can  be  infixed  without 
other  evidence.>-€hicago  &  BL  I.  R^  Co.  v. 
Collins  Produce  Co.,  169. 

X.  OPEBATIOH. 
(F)  Aeeldeata  at  C7roeslas«* 

g=>305j^)  (U.S.C.CJL)  Und«  Rev.  Codes 
Mont  SI  6162,  6163,  a  railroad  company  which 
allowed  the  carcass  of  a  dead  horse  to  putrefy 
on  its  right  of  way  near  a  highway  crossing  is 
liable  for  injuries  resulting  from  Uie  nuisance, 
including  the  frightening  of  pasadng  teams.— 
Great  Northern  Ry.  Co.  v.  Ennis,  227. 
<S=:>324a)  (U.S.aC.A.)  Where  a  tray^ees  team 
took  fright  at  the  putrefying  body  of  a  dead 
horse  lying  near  a  railroad  crossing  and  ran 
away,  the  last  clear  chance  doctrine  has  no  ap- 

glicadon  on  the  theory  that  the  traveler  should 
ave  taken  another  road  Imowing  of  the  pres- 
ence of  the  dead  horse.— Great  Northern  Ky. 
Ca  v.  Ennis,  227. 

«=>333(1)  (U.S.O.CA.)  Deceased,  who  was 
struck  and  killed  by  a  train  as  be  was  walking 
over  a  crossing  in  the  evening,  where  the  head- 
light of  the  engine  could  have  been  plainly  seen 
for  half  a  mile  before  the  train  reached  the 
crossing,  heid  negligent— Boston  &  M.  R.  R.  v. 
Titcomb,  839. 

^=»348(1)  (U.aC.CA.)  In  an  action  against  a 
railroad  company  for  the  death  of  a  travder 
whose  team  was  frightened  by  the  carcass  of  a 
dead  horse  <m  the  right  of  way,  evidence  held 
to  warrant  a  finding  that  the  horse  on  the  right 
of  way  was  killed  by  a  train.— Great  Northern 
Ry.  Co.  y.  Bnnis,  227. 

<&=;>350(15)  (U.S.COA.)  Whether  a  traveler 
killed  when  her  team  which  took  fright  at  the 
body  of  a  dead  horse  on  a  railroad  right  of  way 
ran  off  was  gnilty  of  oontributoiy  negligence  ia 
taking  that  road  knowing  of  the  presence  of  the 
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dead  hone  hM  for  the  Jury.— Great  Northern 
Ry.  Co.  y.  Bbnis,  227. 

REAL  ACTIONS. 

See  Partition. 

REAL  ESTATE  AGENTS. 

See  Brokers. 

REASONABLE  DOUBT. 

See  Criminal  Law,  «s»789,  823. 

RECEIVERS. 

See  Bankruptcy,  ^=»817;  Courts,  ^=»2e4; 
Judgment,  ^s»91. 

VI.  AOTIOKS. 

«=»I67  (U.S.C.O.A.)  A  receiver  for  a  railroad 
company  held  authorized  to  maintain  a  suit  to 
recover  property  of  the  company.— VaHery  v. 
Denver  &  R.  O.  B.  Co..  866. 

vn.  Aocomrmco  and  oompehsa- 

TION. 

<ds>199  (U.S.aC.A.)  Where  a  stote  court  was 
without  authority  to  administer  any  of  the  as- 
sets of  a  bankrupt,  it  has  no  authority  to  allow 
its  receiver  compensation  for  performing  part 
of  that  labor.— State  of  Missouri  y.  Angle,  640. 

RECORDS. 

See  Appeal  and  S^rror,  ^=>001,  743;  Courts, 
^=5»356;  Fraudulent  C<Miveyances,  ^=9lM; 
Sales,  ^=»304;  Vendor  and  Purchaser,  ^=» 
231. 

REISSUE. 

See  Patents,  «s»14a 

RELEASE. 

See  Corporations,  ^s»247. 

REMOVAL  OF  CAUSES. 

See  Limitation  of  Actions,  ^=>134. 

REMOVAL  OF  CLOUD. 

See  Qaieting  Title. 

REORGANIZATION. 

See  Corporations,  ^s»579. 

REPEAL 

See  Statntes.  <8s>161. 

REPORT. 

See  Appeal  and  Brror,  ^=s>1022. 

REQUESTS. 

See  Criminal  Law,  ^s»829. 


RESCISSION. 

See  Corporations,  ^s»155. 

RESERVATIONS. 

See  Mines  and  Minerals,  ^s»2. 

RES  IPSA  LOQUITUR. 

See  Master  and  Servant,  ^s»265. 

RES  JUDICATA. 

See  Judgment,  ^s»713. 

RETROSPECTIVE  UWS. 

See  Statates,  «s»263. 

REVENUE. 

See  Internal  Revenue. 

REVIEW. 

See  Appeal  and  Brror;  Bankruptcy,  ^=:>440 
467;   Criminal  Law,  «=»1032-1184. 

RISKS. 

See  Master  and  Servant,  ^=9217-234,  288. 

RULES  OF  COURT. 

See  Court  Rules  Cited. 

SAFE  PLACE  TO  WORK. 

See  Master  and  (Servant,  ^s»219. 

SALES. 

See  Bankruptcy,  ^=>262;  Corporations,  ^s> 
121,  149,  661;  Good  WiU,  «=»5;  Vendor  and 
Pun*faaser. 

L  REQUISITES  AITO  VAUDITT  OF 
COHTBAOT. 

^=»7  (U.S.C.C.A.)  That  a  contract  contemplat- 
ed and  provided  for  a  purchase  by  one  appoint- 
ed an  agent  for  sale  does  not  prevent  it  being 
an  agency  to  sell  until  such  purchase.— Mitchell 
Wagon  Co.  v.  Poole,  129. 

A  contract  held  one  of  agency  for  sale  and 
not  sale  so  that  a  provision  for  reservation  of 
title  was  binding  and  may  be  asserted  by  the 
principal  on  the  agent's  bankruptcy.— Id. 
<d=»43a)  (U.S.C.D.A.)  That  a  buyer  of  lumber 
for  resale  whone  duty  it  was  to  measure  lumber 
overbilled  shipments  to  its  own  customers  does 
not  warrant  seller,  who  was  not  defrauded,  in 
rescinding  the  contract.— Lasswell  Land  &  Lum- 
ber Co.  V.  Lee  Wilson  &  Co.,  4S^. 

II.  OOKSTRITOTION     OF     COKTRAOT. 

«=»77(1)  (U.S.C.C.A.)  In  view  of  the  previous 
construction  of  tfie  parties,  hM  that  a  contract 
for  the  sale  of  lumber  authorized  the  buyer  to 
deduct  from  the  last  installment  of  the  price 
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2  per  cent  of  tbe  entire  contractprice.— Lass- 
well  Land  &  Lumber  Co.  y.  Lee  Wilson  &  Co., 
454. 

VII.  REMEDIES  OF  SEIXEB. 
(B)  lilen, 

^=:>304  (U.S.C.C JL.)  Where  on  absolute  sale  the 
seller  reserves  a  lien,  the  lien  is  of  no  avail 
unless  recorded.— Mitchell  Wagon  Co.  v.  Poole, 
129. 

Vm.   REMEDIES  OF  BUTEB. 
(C)    AetloBS  for  Breaeli  of  Cantraet. 

«S=>4I8(3)  (U.S.C.C.A.)  Where  defendant,  which 
agreed  to  make  monthly  shipments  of  coal, 
agreed  to  spread  shipments  over  entire  month, 
measure  of  damages  for  breach  would  be  dif- 
ference between  contract  price  and  avera^^e 
price  of  coal  during  month. — N<»w  York  &  Phil- 
adelphia Coal  &  Coke  Co.  v.  Meyersdale  Coal 
Co.,  588. 

IX.  ooNDinoirAi.  sai.es. 

<&=:»464  (U.S.C.C.A.)  A  conditional  sale,  where- 
by the  seller  reserves  title,  is  invalid  under 
Tennessee  laws.— Mitchell  Wago-  Co.  t.  Poole, 
129. 

SEAMEN. 

See  Admiralty,  ^=>20. 

SECRETARY  OF  LABOR. 

See  Aliens,  <S=>31. 

SECRET  PROCESSES. 

See  Property,  ^=>2. 

SERVANTS. 

See  Master  and  Servant. 

SERVICES. 

See  Specific  Performance,  ^=»119. 

SHIPPING. 

See  Admiralty;    Collision;    Towaga 

Vn.  CABRIAOE    OF    GOODS. 

^=s>l06  (U.S.C.C.A.)  A  shipper  held  not  bound 
by  the  terms  of  bills  of  lading  to  which  it  did 
not  assent  and  which  were  not  delivered  to  nor 
received  by  its  authorized  agents.— The  Jeanie, 
515. 

^=>I20  (U.S.C.CA.)  A  shipowner  is  not  re- 
lieved from  liability  for  loss  or  damage  to  cargo 
from  perils  of  the  sea,  where  his  own  fault  or 
negligence  contributed  to  such  loss  or  damage. 
— The  Jeanie,  515. 

<S=»I2I(2)  (U.S.C.CA.)  Whether  a  vessel  is  sea- 
worthy, as  between  owner  and  shipper,  depends 
on  whether  she  is  reasonably  fit  to  carry  safely 
and  without  damage  the  particular  cargo  which 
she  undertakes  to  transport.— The  Jeanie,  515. 
A  steamer  held  not  seaworthy  for  the  carriage 
of  a  cargo  of  canned  salmon  which  was  dam- 
aged by  seawater  and  coal  dust— Id. 


^s»l30  (U.S.C.C.AO  After  a  shipment  has  been 
overtaken  by  a  storm  that  may  be  properly 
classed  as  an  act  of  God,  it  is  the  duty  of  the 
carrier  to  exercise  at  least  reasonable  diligence 
in  endeavoring  to  save  the  shipment  and  pre- 
vent further  loss.— McNeil  Higgins  Co.  v.  Old 
Dominion  S.  S.  Co.,  166. 

«=>I3I  (U.S.C.C.A.)  Where  a  shipment  of  sal- 
mon was  damaged  when  delivered  to  such  ex- 
tent that  the  cans  had  to  be  reconditioned  be- 
fore marketing,  the  shipper  is  entitled  to  recover 
the  amount  of  his  loss  from  a  decline  in  the 
market  price  during  the  time  necessarily  re- 
quired for  such  work. — ^The  Jeanie.  515. 
«=>I32(3)  (U.S.C.C.A.)  The  burden  of  proving 
that  damage  to  cargo  from  sea  water  which  en- 
tered the  vessel  was  due  to  perils  of  the  sea 
rests  upon  the  vessel.— The  Jeanie,  515. 
«=>I32(6)  (U.S.C.CA.)  The  question,  whether 
coffee  shipped  after  being  wet  in  a  storm  of 
such  magnitude  as  to  constitute  an  Act  of  God 
was  of  any  value,  held  for  the  jury.— McNeU 
Higgins  CJo.  v.  Old  Dominion  S.  S.  O.,  1C6. 

(Questions  whether  the  carrier  was  negligent 
in  failing  to  transport  coffee  to  destination  as 
well  as  to  take  immediate  steps  to  dry  the  coffee 
held  for  jury.— Id. 

^=>\Z7  (U.S.CCA.)  Section  3,  Barter  Act  of 
Feb.  13,  1893,  construed  and  held  not  to  apply 
to  acts  connected  with  the  stowage  or  handling 
of  the  cargo.— The  Jeanie,  515. 
^=:>I42  (U.S.C.CA.)  A  stipulation  with  respect 
to  a  suit  for  damage  to  cargo  held  a  waiver  by 
the  vessel  owner  of  any  claim  that  the  suit  was 
not  commenced  within  the  time  required  by  the 
bills  of  lading.— l^e  Jeanie,  515. 

SICK  PERSONS. 

See  Carriera,  •8=>281,  320,  343,  34a. 

SINKING  FUNDS. 

See  Corporations,  ^=:>478. 

SMOKE. 

See  Nuisance,  <S=>49,  60. 

SPECIAL  UWS. 

See  Statutes,  «s>80,  97. 

SPECIFICATION  OF  ERRORS. 

See  Appeal  and  Error,  ^=>728. 

SPECIFIC  PERFORMANCE. 

See  Dquity,  <$=»66. 

I.  NATURE  AKD  GROTTHDS  OF  REM- 
EDY nr  OENERAIi. 

€=>I4  (U.S.C.CA.)  Specific  performance  of  a 
contract  to  convey  mining  clsims  to  a  corpora- 
tion to  be  formed  and  to  deliver  to  complainants 
a  percentage  of  the  total  shares  will  be  denied, 
because  calling  for  action  by  persons  other  than 
those  who  are  parties  to  the  contract.— EUia  y. 
Treat,  330. 
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n.   OOHTBACTS  EKFOROEABLE. 

^=»28(1)  (U.S.C.C.A.)  A  contract  to  convey 
land  to  a  corporation  to  be  formed  and  to  de- 
liver to  complainants  a  percentage  of  the 
shares  held  too  indefinite  for  enforcement  by 
specific  performance.— Ellis  v.  Treat,  830. 
«=»6a  (U.S.C.C.A.)  Where  it  did  not  appear 
that  damages  would  be  inadequate,  specific  ^r- 
formance  of  a  contract  to  convey  mining  claims 
to  a  corporation  to  be  formed,  and  transfer  a 
percentage  of  the  shares  to  complainants,  will  be 
denied.— Ellis  v.  Treat,  330. 
«=»70  (U.S.C.C.A.)  Contract  for  sale  of  entire 
capital  stock  of  gas  company,  which  property 
was  not  to  be  obtained  on  open  market,  is  one 
which  may  be  specifically  performed. — ^Moloney 
y.  Greasier,  632. 

nr.   PBOCEEDIHOB    AHD    REUEF. 

^=»II9  (U.S.C.C.A.)  Specific  performance  of  a 
contract  which  entailed  rendition  of  services 
by  con  plainants  must  be  denied,  where  they 
did  not  show  their  ability  to  perform.— EHlis  v. 
Treat,  330. 

€=>I26(3J  (U.S.C.CA.)  Where  the  complaint 
alleged  defendant  agreed  to  transfer  mining 
claims  to  corporation  to  be  formed  and  to  de- 
liver a  percentage  of  stock  to  complainants, 
held  that  corporation,  not  having  been  formed, 
defendant  could  not  be  ordered  to  convey  a 
similar  percentage  of  the  claims  to  complain- 
ante.— Ellis  v.  Treat,  330. 

STATES. 

See  United  States. 

STATUTE  OF  LIMITATIONS. 

See  Limitation  of  Actions. 

STATUTES. 

For  statutes  relating  to  particular  subjects,  see 
the  various  ipedfic  topica 

I.   EHACTBCENT,   REQUISITES,  AND 
VAUDITY  nr  OEHEBAI.. 

e=>47  (U.S.C.C.A.)  Act  Alaska  May  1,  1913 
(Laws  1913,  c  52)  §  3,  relating  to  license  tax- 
es, held  in  case  of  fisheries  to  require  applica- 
tion of  a  license  before  doing  business  and  sub- 
sequent pasrment  of  fee  computed  on  output, 
and,  as  so  construed,  not  to  be  at  all  uncertain 
for  enforcement— Alaska  Pacific  Fisheries  v. 
Territory  of  Alaska,  280. 

n.   GENEBAI.  AND   SPEOIAIi  OB  LO- 
CAI.    LAWS. 

«=s>80(2)  (U.S.G.G.A.)  The  several  Pennsylvania 
Acts  (Act  June  2,  1870  [P.  L.  13181;  Act 
May  7.  1889  [P.  L.  1041;  Act  March  16.  1899 
[P.  L.  9]),  authorizing  the  Pennsylvania  Canal 
Company  to  abandon  for  public  use  portions 
of  its  canal  system,  held  not  a  violation  of 
Const.  Pa.  art.  3,  JS  7,  as  special  laws.— Penn- 
sylvania Canal  Co.  v.  Brown,  89. 
^=s>97(2)  (U.S.C.CA.)  The  several  Pennsylva- 
nia Acts  (Act  June  2,  1870  [P.  L.  1318] ;    Act 


May  7.  1889  [P.  L.  104] ;  Act  March  16,  1899 
fP.  L.  9]),  authorizing  the  Pennsylvania  Canal 
Company  to  abandon  for  public  use  portions  of 
its  canal  svstcm,  held  not  violative  of  Const. 
Pa.  art  3,  f  7,  as  to  special  laws  altering  high- 
ways, etc.— Pennsylvania  Canal  Co.  v.  Brown, 
89. 

V.  BEPEAI.,    SUSPENSION.    EXPIBA- 
TlOlr,  AND  BEVIVAI.. 

<©=>I6I(1)  (U.S.G.O.A,)  A  subsequent  statute 
dealing  with  the  same  subject  takes  effect  and 
supersedes  an  earlier  one.— Alaska  Salmon  Co. 
V.  Tterritory  of  Alaska,  272. 

VI.   CONSTBUOTION  AND   OPEIUU 
TION. 

(A)  General   Rules   of  Construetton. 

«=s>2l6  (U.S.C.C.A.)  While  debates  in  the  Leg- 
islature may  be  considered  in  determining  leg- 
islative intent,  individual  expression  of  mem- 
bers of  the  Legislature  will  not  establish  such 
intent  in  enacting  a  statute.— Sweetser  v.  Elmer- 
son,  351 ;   Same  v.  Lowell,  359. 

(B)  Psrtleulmr  Cl«sse«  of  Statutes. 

«=»235  (U.S.C.C.A.)  A  public  statute  relating 
to  the  military  power  of  the  government  should 
be  liberally  construed,  so  as  to  make  such  pow- 
er effective. — Sweetser  v.  Emerson,  351;  Same 
V.  Lowell.  359. 

Rules  of  strict  and  literal  construction  may 
be  departed  from,  in  order  that  absurd  results 
may  be  avoided,  and  to  insure  that  the  statute 
shall  be  effective  for  the  purposes  intended.*— Id. 

(D)  BetroaetiTe  Operation. 

<9=>263  (n.S.C.CJL.)  Words  in  a  statute  ought 
not  to  be  given  a  retrospective  operation,  unless 
they  are  so  clear,  strong,  and  imperative  that  no 
other  meaning  can  be  annexed  to  them,  or  un- 
less the  intention  of  the  Legislature  cannot  be 
otherwise  satisfied.- Lynch  v.  Turrish,  649. 

STATUTES  CONSTRUED. 


Art  1,  18. 


UNITED  STATES. 

CONSTITUTION. 

CRIMINAL  CODE. 
See  Pen.  Code. 


351 


PENAL  CODE. 

Act  1909,  March  4,  ch.  321,  35  Stat.  1088. 

§  37 283,  307 


150. 
335.. 


STATLTTES  AT  LARGE. 


292 
437 


1862,  May  20,  ch.  75,  12  Stat  392 124 

1870,  June  22,  ch.  150.  16  Stat  162 121 

1882,  May  6,  ch.  126,  §  6,  22  Stat  60. 
Amended  bv  Act  1884,  July  5,  ch.  220, 
23  Stat  116 56 
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1884,  Jnly  6,  ch.  220,  23  Stat.  116 56 

1887,  Feb.  4.  ch.  104.  |  16,  24  Stat  384. 
Amended  by  Act  1906,  June  29,  ch.  3591, 
{  5,  34  Stat  590 20 

1887.  Feb.  4,  di.  104.  |  20,  24  Stat  386. 
Amended  by  Act  1906,  Jane  29,  ch.  3591, 
§  7(11).  (12),  34  Stat  595 169 

1887,  Feb.  8,  ch.  120,  24  Stat  391. ..  .145,  153 

1887.  Feb.  8.  ch.  120,  8  2,  24  Stat  391. ...  145 

1888,  Sept  13,  ch.  1015.  25  Stat  476. ...  159 
1802.  July  23.  ch.  234,  27  Stat  260.    Amend- 
ed by  Act  1897,  Jan.  30,  ch.  109,  29  Stat 
506 598 

1893,  Feb.  13,  ch.  105.  {  8,  27  Stat  445. .  515 

1894,  June  29,  ch.  119,  |  4,  28  Stat  97. .  197 
1896,  March  1,  ch.  145,  §  8,  28  Stat  697. .  594 

1896.  March  2,  ch.  39,  §  1.  29  Stat  42. .  145 

1897.  Jan.  30,  ch.   109,  29  Stat  506. ...  593 

1898.  July  1,  ch.  541.  8  2(20),  30  Stat  545. 
Amended  by  Act  1910,  June  25,  ch.  412, 

I  2,  36  Stat  839 239 

1898,  July  1,  ch.  541»  |  14b,  30  Stat  550. .  475 
1896.  July  1,  ch.  541,  {{  24a,  b,  25a(3),  30 

Stat    563 239 

1898,  July  1,  ch.  541,  §  64b(4).  30  Stat  563  239 
1898,  July  1,  ch.  541,  |  68a,  30  Stat.  565. .  47 
1898,  July  1,  ch.  541,  J  70a.  30  Stat  565. .  239 
1902.  July  1,  ch.  1375,  ff  21,  69,  32  Stat 

718,  726... 526 

1908,    Jan.    21,    ch.    196,    32    Stat    775. 

Amended  by  Act  1908,  May  27,  ch.  204, 

35  Stat  399 851 

1905,  Feb.  24,  ch.  778,  33  Stat  811 472 

1906,  June  26,  ch.  3547,  34  Stat  478.. 

262  819 
1906,  June  26.  ch.  3547,  U   5,  13,  34 

Stat  479,  481 319 

1906,  June  29,  ch.  8591,  |  5,  34  Stat  590. .  20 
1906,  June  29,  ch.  3591,  §  7(11),  (12),  34 

Stat  595 169 

1906,  June  30.  ch.  3935.  34  Stat  816.  .121,  547 

1907,  Feb.  20,  ch.  1134,  34  Stat  898 159 

1907.  Feb.  24,  ch.  1134,  S  24,  34  Stat 

nQd         J^  ^  "    J  250 

1907,  March  2,  ch.'  '25*21,  '34  'stat  *i226! .' .'  526 

1908,  May  27,  ch.  199,  »  9.  35  Stat.  315. .  540 

1908.  May  27,  ch.  204.  35  Stat.  399 351 

1909,  March  4,  ch.  321,  |  37,  35  Stat 
1096  283,  307 

1909.  March  4,  ch.  321,  |  150,  35  Stat 
1116 292 

1900,  March  4,  ch.  321,  §  335,  35  Stat 
1152 437 

1909,  Aug.  5.  ch.  6,  §  38,  36  Stat  112 106 

1910,  June  25,  ch.  305.  S  3,  36  Stat  825. .  405 
1010,  June  25,  ch.  412,  |  2,  36  Stat  839. .  240 

1910.  June  25.  ch.  421,  36  Stat  847 533 

1912,  Aug.  24,  ch.  387,  §{  3,  6,  37  Stat  512, 

514 262 

1912,  Aug.  24,  ch.  387,  §  9,  37  Stat  514. . 

262,  274 

1912.  Ausr.  24.  ch.  387.  §  20,  37  Stat  518. .  262 

1913.  Oct.  3,  ch.  16.  §  II.  A.  et  seq.,  38 
Stat  166 657 

1913,  Oct  3,  ch.  16,  §  II,  A(l),  (2),  38 
Stat  166 649 

1014,  Jan.  17,  ch.  9,  §§  1-3,  38  Stat  275. 
276 283 

1916.  June  3,  ch.  134,  §§  58.  70,  39  Stat 
197,  201 351 


REVISED  STATUTES. 

i  161,  177,  848.  360 547 

I  731 307 

914. 386 

916 873 

3962 485 

4233,  rule  22 38 

5209 437 

5430. 292 

i  5440 283,  807 


CGMPIUJD  STATUTES  1918. 


\  517. 


.121. 


M2. 
40.. 


^24. 
leq.. 


>sea  2. 


(09. 


.283, 


547 
547 
547 
373 
319 
598 
159 

56 
533 
145 
106 
649 
657 
649 
472 
485 

38 
515 

20 
169 
405 
239 
475 
239 
239 

47 
437 
307 
292 
437 


COMPILED  LAWS  1913. 
(  627 394 

LAWS. 

1913,  ch.  39 319 

1913,  ch.  52.    Amended  by  Laws  1915,  ch. 

76 262,  272,  280 

1913,  ch.  52,  l§  1,  2 274 

1913,  ch.  52.  f  3 274,  280 

1915,  ch.  76 262.  272,  280 

1915,  ch.  76.  »4,  7 274 


ARKANSAS. 

KIRBY'S  DIGEST. 
i  5065. 468 

OALXFORNIA. 

CONSTITUTION. 


Art.  12,  {  8. 


315 
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REVISBD  OODBS. 

f  3274  et  seq.     Am^ded  by  Laws  ISOd, 
p.  327 059 


1909,  p.  82T. 


I^WS. 


zzxnfoia. 

HURIVS  REVISED  STATUTES  1916^16. 

Ch.    83 681 

Ch.  83.J25 681 

ZOVIMIAXA. 

LAWa 
1904,  No.  22 886 

MAZHE. 

REVISED  STATUTES  1914. 
Ch.  47.  «  6,51 860 

mouxoAii. 

PUBMC  Aora 

1903,  No.  232 606 

1903,  No.  232.  §2 605 

1907.  No.  146,  I  2 605 

IfXHimOTA. 

GENERAL  STATUTES  19ia 
H  677,  5542  et  seq 873 

MISSOUBI. 

ODNSTITUTION. 

Art.  10,   I  21 640,644 

Art.  12,  I  8 252 

Art.  12,1  11 640 


t 


REVISED  STATUTES  1909. 

1081,  1087,  1088,  1095,  1116-1119 641 

2981 252 

3039,  8040 454 


MOITTAHA. 

REVISED  CODES. 
H  6162,  6163,  7887 227 

HEW  JERSEY. 

COMPILED    STATUTES    1910. 

Volume  1. 
Page  463,  8  4 553 


OHxa 

GENERAL  CODE. 
H8339,  1118a 289 


I  269.. 


OKLAHOMA. 

REVISED  LAWS  1910. 
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PENNSYLVAiriA. 

CONSTITUTION. 
Art.«.  17 80 

LAWS. 

1870,  p.  1318 90 

1889,  p.  104 90 

1899,  p.  9 90 

STIPULATIONS. 

«=»I4(5)  (U.S.C.C.A.)  A  tthralation  in  a  state 
court  held  not  ground  for  oismissal  of  an  ac- 
tion in  the  federal  court  between  the  same  par- 
ties.—Alaop  T.  McCombs,  58. 

STOCK. 

See  Corporations,    e=>76-149, 
Performance,   ^s»70. 


877;     Specific 


STOCKHOLDERS. 

See  Building  and   Loan   AssodatianB,  ^=»42; 
Corporations,  ^=»170-^269. 

STREET  RAILROADS, 
n.  BEouiji.TZOir  aitd  operation. 

«=»II3(1)  (U.S.C.C.A.)  In  an  action  for  inju- 
ries received  bj  a  woman  wbo  was  attempting 
to  pass  through  a  turnstile  leading  from  the 
tracks  of  the  defendant  electric  railroad  com- 
pany, evidence  that  about  a  week  after  the  ac- 
cident it  was  found  that  the  turnstile  had  sunk, 
so  that  it  would  not  revolve,  held  admissible  de- 
spite objections  of  remoteness.— Tacoma  By.  ik 
Power  Co.  v.  Cothary,  184. 
<S=s>ll7(&)  (U.S.C.C.A.)  In  an  action  for  inju- 
ries by  one  struck  by  an  electric  car  while 
crossing  tracks  in  a  park,  the  question  of  de- 
fendanre  negligence  held  for  the  jury.— Tacoma 
Ry,  &  Power  Co.  v.  Cothary,  184. 
«=>II7<21)  (U.S.C.CA.)  In  an  action  for  in- 
juries by  an  electric  car  while  crossing  tracks 
in  a  park,  the  question  of  plaintiff's  contribu- 
tory negligence  held  for  the  jury.— Tacoma  By. 
&  Power  Co*  t.  Cothary,  184. 

STUDENTS. 

See  AUens,  «=»29-82. 

SUBROGATION. 

«=»7(7)  (U.S.C.CA.)  Where  officers  of  a  bank 
executed  notes  for  accommodation  of  bank  and 
were  compelled  to  pay  tiiem,  the  officers,  being 
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only  inireties  and  the  bank  the  real  party  in 
interest,  are  subrogated  to  the  rights  of  the 
holders.— Leonard  v.  State  Exchange  Bank  of 
Elk  City,  Okl.,  44a 

<S=»26  (U.S.C.C.A.)  A  bank,  which  paid  drafts 
to  which  were  attached  notes  secured  by  a  lien, 
held,  having  voluntarily  paid  the  notes,  not  to 
be  subrogated  to  the  rights  of  the  holders  to 
lien.— Citizens'  Trust  Ck>.  v.  Mullinix,  187. 

SUBSCRIPTIONS. 

See  Corporations,  ^=»76,  80. 

SUBSIDIARY  CORPORATIONS. 

See  Corporations,  ^s»186. 

SUMMARY  PROCEEDINGS. 

See  Bankruptcy,  ^s»288. 

SUNDAY. 

See  Vendor  and  Pordiaser,  ^=»231. 

SUPERINTENDENTS. 

See  Railroads,  «=»17. 

TAXATION. 

See  Internal  Revenue;   Licenses. 

TENANCY  IN  COMMON. 

See  Partition,  «s>78. 

m.  RIGHTS  Ain>  TiTABTIilTIEg  OF 

COTENAKT8  AS  TO  THIRD 

PEBSOKS. 

C=>45  (U.S.C.C.A.)  A  deed  by  one  cotenant  to 
a  specific  part  of  the  Joint  property  will  be  giv- 
en effect  in  equity,  if  it  can  be  done  without 
prejudice  to  the  other  cotenants. — Highland 
Park  Mfg.  Ca  v.  Steele,  11. 

TIME. 

See  Appeal  and  Error,  ^=>272,  744;  Munici- 
pal Corporations,  ^=»488,  489;  Shipping, 
<&=>142. 
€=>9(1)  (U.S.C.C.A.)  Act  Alaska  April  29, 
1915  (Laws  1915,  c.  76),  passed  in  last  hours  of 
session  which  began  March  1st,  adjourned  April 
30th  about  4  a.  m.,  held  not  passed  in  violation 
of  Organic  Act,  §  6,  limiting^  the  session  to  60 
days.— Alaska  Pa!cific  Fisheries  v.  Territory  of 
Alaska,  262. 

TITLE. 


See 


Estoppel, 
"c  Lands,  < 
Sales,  ^=s>464. 


^=956 ;     Indians,    ^=>18,    15 ; 
Public  Lands,  €=>114,  116;    Quieting  Title; 

TORTS. 

See  Admiralty,  ^=s>20;  Assault  and  Battery, 
^=»18 ;  Carriers,  ^=»119-^14 ;  Collision,  «=» 
94,  95 ;  Damages,  ^=5>62 ;  Explosives,  ^=»7 ; 
Fraud;  Master  and  Servant,  <ds>l24-288; 
Negligence;  Nuisance;  Railroads,  ^=>305- 
350;  Shipping,  €=>120-142;  Street  RaU- 
roads,  ^=>113,  117;  Towage,  «=»11;  Trov- 
er and  Conversion. 


TOWAGE 

€=>ll(10)  (U.S.O.CA.)  A  towing  tug  held  not 
liable  for  injury  to  her  tow  from  settli 


uneven  bottom  in 


^  «w„ ^  setuing  on  an 

a  dock.— The  Milton,  3. 


See  Counties; 


TOWNS. 

Municipal  Corporations. 


TRADE-MARKS  AND  TRADE-NAMES. 

I.  MARKS  Ain>  NAMES  SUBJECTS  OF 
OWMEHSHIP. 

e=>3(3)  (U.S.C.O.A.)  A  descriptive  term  which 
does  not  indicate  the  origin  o£  an  article  is  not 
the  subject  of  a  technical  trade-mark.— Kellogg 
Toasted  Com  Flake  Co.  v.  Quaker  Oats  Co., 
77. 

«=»3(4)  (U.S.C.C.A.)  The  term  'Toasted  Com 
Flakes,'*  as  applied  to  thin  flakes  of  white  com 
browned  by  the  heat,  is  descriptive  and  not  sub- 
ject of  trade-mark.— Kellogg  Toasted  Corn 
Flake  Ca  v.  Quaker  Oats  Ca,  77. 

IV.  INFRINOEBIENT  AHD  UNFAIR 

COMPETinOIf. 

(B)  HTbat  Competition  Vttlsfrfiil* 

«=»70(1)  (U.S.C.C.A.)  It  is  the  duty  of  a  man- 
ufacturer or  seller  of  goods  sold  in  competition 
with  those  of  an  older  manufacturer  to  so  mark 
his  goods  that  the  ordinary  purchaser  will  not 
be  deceived  as  to  their  origin. — Moline  Plow  Co. 
V.  Omaha  Iron  Store  Co.,  65. 
«=»70(2)  (U.S.C.C.A.)  Other  makers  of  repair 
parts  for  plows  made  by  complainant  held  en- 
titled to  use  the  same  designation  as  to  the  size 
and  style  of  plows  for  which  they  are  fitted 
as  are  used  by  complainant  provided  they  dear- 
ly designate  the  origin.— Moline  Plow  Ca  v. 
Omaha  Iron  Store  Co.,  65. 
<S=»7I  (U.S.CC.A.)  Defendant  held  chargeable 
with  unfair  competition  in  selling  articles  in 
competition  with  those  made  by  complainant 
and  marked  with  an  imitation  of  complainant's 
trade-mark  calculated  to  deceive  purchasers.— 
Moline  Plow  Co.  y.  Omaha  Iron  Store  Co.,  65. 
€=>73(1)  (U.S.C.C.A.)  A  manufacturer,  who  by 
the  use  of  a  descriptive  term  in  connection  with 
his  goods  establishes  in  the  minds  of  the  public 
a  secondary  significance  in  term,  is  entitled  to 
be  protected  in  use  of  term  as  against  unfair 
competition.— Kellogg  Toasted  Com  Flake  Ca 
V.  Quaker  Oats  Co.,  77. 

Where  complainant  had  no  trade-mart[  in 
name  'Toasted  Com  Flakes,"  held  that,  though 
by  some  of  the  trade  it  was  understood  as  indi- 
cating complainant's  product,  defendant  is  not 
guilty  of  unfair  competition  in  selling  under 
same  name,  where  the  dress  of  its  product  was 
such  that  it  could  not  be  mistaken  as  that  of 
complainant — ^Id. 

<9=>75  (U.S.C.CA.)  Though  defendant  sold  its 
product  under  a  descriptive  name  previously 
adopted  by  complainant  yet  where  there  was 
no  fraud  on  the  public,  defendant's  goods  not 
being  palmed  off  as  those  of  complainant,  there 
was  no  unfair  competition.— Kellogg  Toasted 
Com  Flake  Co.  v.  Quaker  Oats  Co.,  77. 
^=:>78  (U.S.C.C.A.)  Where  a  manufacturer  es- 
tablishes  in  a   descriptive   word  a  secondary 
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meanincT  as  indicatmg  his  groods,  he  is  entitled  as 
against  another  only  to  such  protection  as  will 
prevent  such  other  from  using  that  term  to  pass 
off  his  goods  as  those  of  the  original  appropri- 
ator.— Kellogg  Toasted  Com  Flaie  Co.  v.  Qua- 
ker Oats  Co.,  77. 

(C)  Aotlaas. 

^=»86  (U.S.C.O.A.)  Constant  or  continuing  use 
of  unfair  methods  of  competition  neither  de- 
prives the  injured  party  of  his  equitable  right 
to  an  injunction  against  their  continuance  nor 
confers  upon  the  trespasser  any  right  to  per- 

getuate  them.— Moline  Flow  Co.  v.  Omaha  Iron 
tore  Co.,  66. 
<S=>93(1)  (U.S.C.O.A.)  One  asserting  that  a  de- 
scriptive term  had  become  trade-mark  having  ac- 
quired secondary  meaning  indicating  his  goods, 
has,  unlike  in  case  of  ordinary  trade-mark,  bur- 
den of  establishing  that  defendant's  use  of  term 
was  unfair.— Kellogg  Toasted  Com  Flake  Co.  v. 
Quaker  Oats  Co.,  77. 

«=>93(3)  (U.  S.  C.  C.  A.)  Where  complainant 
claimed  that  expression  ^'Toasted  Com  Flakes*' 
had  an  acquired  secondary  meaning  as  indicat- 
ing its  product,  evidence  that  persons  engaged  bv 
complainant  to  call  for  such  product  at  retail 
stores  in  majority  of  instances  received  com- 
plainant's is  of  little  weight  in  establishing 
seeondary  meaning  of  term.— Kellogg  Toasted 
Com  Flake  Co.  v.  Quaker  Oats  Co.,  77. 

In  a  suit  by  complainant  to  enjoin  another 
company  from  selling  com  products  under  the 
name  of  **Toasted  Corn  FlaKes,**  evidence  held 
insuflBcient  to  show  that  the  descriptive  phrase 
"Toasted  Com  Flakes"  had  generally  acquired 
a  secondary  meaning  indicating  complainant's 
product  so  as  to  become  a  trade-mark.— Id. 

That  defendant's  sales  of  its  product  under 
same  name  as  that  of  complainant's  cereal,  in- 
creased, though  it  spent  little  in  advertising, 
while  complainant  spent  much,  held  no  ground 
for  finding  of  unfair  competition.— Id. 

That  defendant  had  previously  manufactured 
and  disposed  of  similar  products  under  differ- 
ent names  and  had  abandoned  such  ventures 
held  not  to  show  that  its  subsequent  disposal  of 
such  product  under  name  which  was  first  used 
by  complainant  was  unfair.— Id. 
^s»97  (U.S.C.CA.)  A  court  of  equity  may  prop- 
erly enjoin  the  manufacture  or  sale  of  an  article 
so  marked  as  to  induce  purchasers  to  buy  it  as 
the  product  of  another  and  prior  manufacturer. 
— Moline  Plow  Co.  v.  Omaha  Iron  Store  Co., 
65. 

Limitations  on  an  injunction  granted  in  a  suit 
for  unfair  competition  stated.— Id. 

V.   TRADE-MARKS    AlfD    TRADE« 
HAME8   ABJUDICATED. 

Coasted  com  flakes."— Kellogg  Toasted  Com 
Flakes  Ca  v.  Quaker  Oato  Co.,  77. 

TRANSFER  OF  CAUSES. 

See  Appeal  and  Error,  ^=:»438. 

TRAPS. 

See  Fish,  ^s>18,  15;    Licenses,  «=33,  7. 


TRESPASS. 

See  Coarts,  «s>330. 

TRIAL. 

See  Costs;  Oriminal  Law,  ^=:>630-901;  Stipu- 
lations. 

For  trial  of  particular  actions  or  proceedings, 
see  also  the  various  specific  topics. 

For  review  of  rulings  at  trial,  see  Appeal  and 
Error. 

VI.  TAXINO  CASE  OR  QUESTION 
FROM  JURY* 

(A)  Questions  of  l>«w  or  of  Faot  In  Gen- 
eml. 

«=»I43  (U.S.C.CA.)  It  is  the  duty  of  the  court 
to  direct  a  verdict,  even  on  conflicting  evidence, 
where  it  is  so  conclusive  in  favor  of  one  party 
that  a  verdict  for  the  other  party  would  be 
set  aside.— Ewert  v.  Beck,  59. 

(D)  Direction  of  Terdiet. 

^s»l69  (U.S.C.CJL)  In  a  passenger's  personal 
injury  action,  verdict  is  properly  directed  for 
the  carrier,  where  there  is  no  evidence  of  its 
negligence.— Spiesberger  y.  Michigan  Cent.  R. 
Co.,  176. 

vn.  msTRUOTioirs  to  jury. 

(C)  Form,   Reavisites,   and   BnHloieney. 

«s>233(2)  (U.S.C.C.A.)  Reading  the  separate 
answer  of  one  defendant  to  the  jury  as  a  part 
of  the  instructions  held  error,  where  it  contain- 
ed allegations  which  might  influence  the  jury 
as  to  the  liability  of  another  defendant— Nupen 
V.  Pearce,  43^ 

TROVER  AND  CONVERSION. 

See  Banks  and  Banking.  «5»2Q6,  257 ;  Princi- 
pal and  Agent,  ^=>148. 

n.  /konoK 8. 

(B)  Trial,  Jndsment,  and  RoTievr. 

«=»67  (U.S.C.CA.)  The  charge  of  the  court  in 
an  action  of  conversion  and  the  refusal  of  re- 
quests to  charge  considered,  and  held  without 
prejudice.— Davis  v.  Finch,  299. 

TRUST  DEEDS. 

See  Mortgages. 

TRUST  PROCESS. 

See  Garnishment. 

TRUSTS. 

See  Public  Lands,  «5»128. 

'forcembkt  of  trust. 

(O  Actions* 

«=»374  (U.S.C.C.A.)  Where,  to  protect  his 
rights  in  mineral  lands,  defendant  expended 
moneys  in  counsel  fees,  held,  that  complainants, 
who  asserted  rights  therein  on  theory  of  trust. 
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must  bear  their  proportioaate  share  of  the  ex- 
penses, which  benefited  them.— Broatch  v.  Boy- 
sen,  56a 

In  a  suit  to  establish  a  trust  in  lands  acquir- 
ed by  defendant  under  an  agreement  that  he 
should  act  for  complainants  and  others,  held, 
that  complainants  were  bound  to  pay  their  pro- 
portionate share  of  expenditures  in  prospecting 
the  land,  etc.,  though  made  before  or  after 
suit,  or  before  or  after  conveyance  to  a  mining 
company  dominated  by  defendant— Id« 

Where  a  decree  to  establish  a  trust  in  land 
required  complainants,  as  a  condition  to  con- 
veyance, to  pay  their  proportionate  share  of 
expenses  incurred  by  defendant,  held  that  as 
compensation  might  be  awarded  for  inability 
of  defendant  to  comply  with  the  decree  by  rea- 
son of  a  previous  conveyance  of  a  portion  of  the 
land,  the  decree  was  not  objectiooable.— Id. 

TUGS. 

See  Towage. 

UNFAIR  COMPETITION. 

See  Trade-Marks  and  lYade-Names,  ^5»70-9^. 

UNITED  STATES. 

See  Attorney  General;  Bstc^ipel,  ^s^aS;   Post 
Office. 

n.  PBOPEBTT.  OOKTRACrra,  AMD 

jIabtlmttem. 

«=>67(2)  CO,  S.  a  C.  A.}  Though  contract  for 
erection  of  public  building  required  contractors' 
bond  in  *  accordance  with  Act  Feb.  24,  1D06, 
held  that,  as  bond  was  not  conditioned  to  secure 
payment  to  laborers  and  materialmen,  It  could 
not  by  construction  be  extended  to  cover  their 
claims.— Babcock  ft  Wileoz  v.  American  Surety 
Go.  of  New  Yoric,  472. 

UNSEAWORTHINESS. 

See  Shipping,  <S=s>121. 

VENDOR  AND  PURCHASER. 

See   Fraud,    ^=»59;    Public   Lands,    ^=»188; 
Sales;    Specific  Performance. 

Y.  RIGHTS   AHD  LIABIUTZSS   OF 
PARTIES. 

(C)  Bmui  Fide  Piu*eliaaera. 

<=s>23l(14)  (U.S.G.C.A.}  That  an  instrument  af- 
fecting land  was  by  mistake  dated  on  Sunday, 
which  would  render  it  void  if  the  date  was  cor- 
rect, held  not  to  change  the  effect  of  its  record 
as  constructive  notice.— E>wert  v.  Be<^  69. 
<S=»232(1)  (U.S.aaAJ  Purchasers  of  title  un- 
der patent  held  justified  in  believing  that  oc- 
cupancy of  one  not  asserting  rights  after  inef- 
fective attempt  to  make  homestead  entry  was 
that  of  a  mere  intruder.— United  States  v.  New 
Orleans  Pac.  Ry.  Co.,  153. 

.     VENDORS'  LIENS. 

See  Sales,  ^=s>30i. 


VENUE. 

See  Criminal  Law,  «5»113. 

VERDICT. 

See  Criminal  Law,  <9=:>878,  885. 

VIS  MAJOR. 

See  Carriars,  ^s»119. 

WAIVER. 

See  Oon;>orationB,  ^s»679;   Criminal  Law, 
901,    1178;     Estoppel;     Insurance, 
Municipal  Oorporadons,  4=3488,  489. 

WATERS  AND  WATER  COURSES. 

See  Canals. 

IZ.  PITBUO  WATER  BUFPIiT. 
(B)  IrrlsAtfon  *nd  Otber  Asrleiatwml 

43»2t4  <U.S.C.C.A.)  Under  Rev.  Codee  Idabo, 
{  $274  et  seq.,  as  amended  hy  Laws  1909,  p. 
S27,  where  priorities  and  amoonts  oi  appropria- 
tors  of  water  from  streams  have  not  been  ad- 
judicated, there  can  be  no  legal  organisation  of 
a  water  district.— Marsters  v.  United  SUtsa, 
659 

WHARVES. 

See  Municipal  Corporations,  «=»719. 

WHITE  SLAVE  ACT. 

See  Prtwtitudon,  ♦a*!. 

WITHDRAWAL 

See  Mines  and  Minerals,  ^=s>2,  88. 

WITNESSES. 

See  Criminal  Law,  ^=»828;  Evidence. 

IV.   CBEDIBILITT,  XMFEACHMEHT* 

OONTRADICTIOlf,  AMD  COB- 

BOBORATIOir. 

(D)   Ineonslstent   StateneBts   by   IFitmess. 

<S=s>389  (U.S.C.C.A.)  Testimony  of  witness  at 
a  former  trial  which  differed  from  his  testimony 
at  a  second  trial  may  be  read  to  impeach  him 
d^ite  admission  that  he  probably  so  testified. 
— Tacoma  By.  &  Power  Oo.  v.  Cothaiy,  184. 

WORDS  AND  PHRASES. 

"Actual  total  loss."--Flreman'«  Fund  Ins.  Co.  v. 

Globe  Nav.  Co.,  614. 
"Anticipation."— De  Laski  &  Thropp  Circolar 

Woven  Tire  Oo.  v.  United  States  Tire  Ox,  e. 
"Collision  clause."— Fireman's  Fund  Ins.  Co.  t. 

Globe  Nav.  Co.,  614. 
"Constructive  total  loss."— Fireman's  BNind  Insi 

Co.  V.  Globe  Nav.  Co.,  614. 
"Corporation."— State    of    Missouri    v.    Angle, 

640. 
"Date  "of  invention."— De  Laski  &  Tliropp  Cir- 
cular Woven  Tire  Co.  v.-  United  States  Tire 

Co.,  a 
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"Debauchery/ —GiUette  v.  United  States,  405. 

**DiligeDt  prosecution."— United  States  v. 
Grass  Creek  Oil  &  Gas  Co.,  538. 

"Doing  business."— Mitchell  Wagon  Oo.  v. 
Po(^e,  129;  Central  Idfe  Securities  Co.  y. 
Smith,  360. 

"Engage  in  the  practice  of  debauchery."— Gil- 
lette y.  United  States,  405. 

"Gains."— Liynch  y.  Turrish,  WO. 

"General  deposit"- Sheridan  y.  United  States, 
437. 

"High  probability  rule."— Fireman's  Fund  Ins. 
Co.  y.  Globe  Nay.  Co.,  614. 

**Highway8,"— Pennsylyania  Canal  Oa  y.  Brown, 

"Incident"— Loewe  y.  Sayings  Bank  of  Dan- 
bury,  496. 

"Income."— Lynch  y.  Hornby,  657. 

"Income,  gains,  or  profits."— Lynch  y.  Turrish, 
W9. 

"Net  annual  earnings."— Pennsylyania  Canal 
Oo.  y.  Brown,  80. 

"Private  bankers."- State  of  Missouri  y.  Angle, 
640. 


"Profits."— Lynch  y.  Turrish,  649. 
"Property."- Durand   v.   Brown,   606. 
"Property  right"— Durand  y.   Brown,  605. 
"Running  down  clause."— fireman's  Fund  Ins. 

Co.  y.  Globe  Nay.  Co.,  614. 
"Seaworthy."— The     Jeanie,     515;      Fireman's 

Fund  Ins.  Co.  y.  Globe  Nav.  Co.,  614. 
"Special  deposit"— Sheridan  y.  United  States, 

437. 
"Special    law."— Pennsylyania    Canal    Co.    y. 

Brown,  89. 
"Toast."- Kellogg  Toasted  Com  Flake  Co.  y. 

Quaker  Oats  Ca,  77. 
**Value."— Babbitt    y.    Read,    252. 
"Water-logged."— Fireman's   Fund   Ins.   Co.  v. 

Globe  Nav.  Co.,  614. 

WORK  AND  LABOR. 

See  Mechanics'  Liens. 

WRITS. 

See  Garnishment;  Habeas  Corpus;  Mandamus. 
Of  error,  see  Appeal  and  Error. 
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